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The  cases  re-reported  in  this  Volume  wQl  be  fbond 
originaUj  reported  in  the  following  State  Reports: 

Oboroia  Rbpobts. VdL  29.  1860. 

Illinois  Rbpobts. Vols.  21, 22^  28.  ISfiO. 

Indiana  Rbpobts. VoIb.  12, 18.  1860. 

Iowa  Rbpobts. Vols.  7, 8,  0,  la         1860. 

If  etcalpb'b  Kbmtuokt  Rbpobts.  .  VoL  2.  1860. 

LouisiAirA  Annual  Rbpobts.    .    .  Vol.  14  1860. 

Mains  Rbpobts. Vols.  48,  47.      186e,186a 

Orat's  ICassachusbtts  Rbpobts..  Vols.  12, 18, 14.  1860, 186a 

MicmoAN  Rbpobts. Vols.  8,  7.  I860. 

MiNNBSOTA  Rbpobts. VoL  &  1880. 

Mississippi  Rbpobts. VoL  8&  1880. 


BOHEDTJLB 

OF 

REPOBOB  raOM  WmOH  OASES  HAVB  BBBN  SELBOIK0 

VOB   THB 

AMERICAN  DECISIONS. 


B«pQrti  §n  in  partnthMM,  and  the  number  of  the  American  Declalooa  la 
wlileh  they  an  re-reported  la  In  heeTj-laced  letter. 


k-^l  Minor)  18;  (1  Stew.)  18;  (2  Stew.)  19,  80;  (3  Stew.)  80,  81; 

(1  Stew,  ft  P.)  81;  (1, 2;  3  Stew,  ft  P.)  88;  (4, 5  Stew,  ft  P.)  84;  (5  Stew. 

ft  P.,  and  1  Porter)  86;  (1, 2  Porter)  87;  (3,  4  Porter)  89;  (4, 6,  6  Porter) 

80;  (6,  7  Porter)  81;  (8,  0  Porter)  88;  (1)  84,  86;  (2,  3)  86;  (3,  4)  37; 

(4,  5)  89;  (C,  7)  41;  (7,  8)  48;  (9,  10)  44;  (11,  12)  46;  (13,  14,  15)  48; 

(15, 16)  50;  (17, 18)  68;  (18,  19)  54;  (20, 21)  66;  (22,  23)  68;  (24,  25)  60; 

(26,  27)  68;  (28,  29)  66;  (29,  30,  3  )  68;  (31,  82,  33)  70;  (33,  34, 35)  73. 
ABSANSAa~(l,  2)  88;  (2)  86;  (3)  86;  (4)  87,  88;  (5)  89,  41;  (6)  48;  (7,  8) 

44,  46;  (8,  9)  47;  (9, 10)  60;  (10,  11)  68;  (11, 12)  54;  (12, 13)  66;  (13, 

14)  68;  (14, 15)  60;  (15, 16)  63;  (17, 18)  66;  (18, 19)  68;  (19)  70;  ifO)  73. 
ClALiTORNiA--(l)  68,  54;  (2)  66;  (3)  68;  (4)  60;  (5)  68;  (6)  65;  (7,  8;  68; 

(9,  10,  11)  70;  (12,  13,  14)  7a 
OoHNEcnoDT— (Ejrbj,  and  1,  2  Root)  1;  (1,  2  Day)  8;  (3  Day)  8;  (4  Day)  4; 

(5  Day)  6;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  18;  (6)  16;  (7)  18;  (8)  80; 

(9)81;  (10)  86,  86,  87;  (11)  87,  89;  (12)  80,  81;  (13)  38;  (13, 14)  86; 

(14)86;  (15)88^89;  (16)41;  (17, 18)  44;  (18)46;  (19)48;  (19,  20)  60; 

(20)68;  (21)54;  (21,22)66;  (22)68;  (23)  6(^,  (23,24)68;  (25)65; 

(25,  26)  68;  (27)  71;  (28)  7a 
Dblawab»-(1  Hanr.)  88,  86,  86,  87;  (2  Hair.)  89,  30,  81,  88;  (4  Hut.) 

48,  44;  (5  Hair.)  48,  60;  (1  Honst.)  63,  6%  71;  (2  Boost.,  2  Del. 

Ch.)7a 
Florida— (1)  44^  46;  (2)  48^  60;  (3)  68;  (4)  64,  66;  (6)  68;  (6)  68^  66; 

(7)  68;  (8)  71,  7a 
OiOBOiA— (1  T.  U.  P.  Charlton)  4;  (1)  44;  (%  8)  46;  (4,  5)  48;  (6^  7)  60; 

(8, 9)  58;  (9, 10)  64;  (11, 12)  66;  (12, 13, 14)  68;  (10^  16)  60;  (17, 18, 19) 

68;  (19,20)66;  (21,22^88)68;  (24,25^26)71;  (27,28)73)  (29)74. 
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8  Schedule. 

iLLPron  (Pnwm)  Mi  P  Soun.)  86^  86,  87,  88^  89,  80,  88, 83;  (2  8oam.> 
88;  86;  (8  Soun.)  86;  (3^  4  Soiin.)  88;  (4  Soun.)  89;  (1  Oflm.)  41; 
(2  Gilm.)  48;  (8  Q/Om.)  44;  (4  Oilm.)  46;  (5  Gilm.)  48^  60;  (II)  60; 
(11,  12)  68;  (12;  18)  64;  (18^  14)  66;  (14,  15)  68;  (16)  60;  (16)  61; 
(16^  17)  68;  (17,  18)  66;  (18^  10)  68;  (10,  20,  21)  71;  (21,  22,  23)  74. 

ImAiiA— (1  Blaokf.)  18;  (2 BImU.)  18^  80;  81;  (3 BUcki)  86, 86;  (4  Blackf.) 
86^  89,  80;  88;  (6  BUcki)  88,  88;  86,  86;  (6  BUckf.)  86,  88^  89; 
(7  BUekl)89,  41,  48;  (8  Bbdrf.)44^  46;  (1)  48^  60;  (2)68;  (2,  3) 
64;  (8)  66;  (4)  68;  (6^  6)  61;  (6,  7)  68;  (7,  8)  66;  (9,  10)  68;  (10, 
11)  71;  (12;  18)  74. 

Iowa— (MorriB)  89,  41,  48;  (1  G.  Greene)  46;  48^  60;  (2  G.  Greene)  68; 
(8  G.  Gieene)  64,  66;  (4  G.  Greene)  61;  (1,  2)  68;  (2)  66;  (8,  4)  66; 
(4,  6)  68;  (6,  7)  71;  (7,  8,  9,  10)  74. 

K3!«TUCKT->(1  Sneed)  8;  (Hudin)  8;  (1  Bibb)  4;  (2  Bibb)  4^  6;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Manh.,  end  litt  8eL  Ou.)  18; 
(8  A.  K.  MMh.,  end  1,  2  litt)  18;  (8;  4  Litt)  14;  (1,  2  Hon.,  end  6 
litt)  16;  (8»  4  Men.)  16;  (6,  6  Hon.)  17;  (7  Hon.)  18;  (1,  2,  8  J.  J. 
llenh.)  19;  (3,  4,  6  J.  J.  llenh.)  80;  (6,  6  J.  J.  Manh.)  88;  (7  J.  J. 
Mandi.)88,  88;  (lDana)to;  (2Dana)86;  (31>ana,88;  (4Daaa)89| 
(6  Dana)  80;  (6,  7  Dana)  88;  (8^  9  Dana)  88r  (9  Dana,  and  1  B.  Mon.) 
86;  (I,  2 &  Mod.) 86;  (2,  8 &  Mon.) 88;  (8»  4 &  Men.) 89;  (4»6& 
Moii.)41;  (6,6&  Mon.)48;(6B.  Man.) 44;  (7 &  Man.) 46;  a  3  & 
Mon.)46;  (8,  9 B.  Man.) 48;  (9, 10 B.  Man.) 60;  (10;  11  B.  Mon.) 68; 
(18 B.  Man.)  64;  (13&  Man.)  66;  (14B. Man.)  68;  (H 16  B.  lfan.)61; 
(16^  16  K  Mon.)  68;  (17  B.  Man.)  66;  (18  B.  Man.)  68;  (1  Mele.)  71| 
(2  Mete.)  74. 

LouifliaiA--(l, 2;  8 Mart.) 6|  (8;4Mert)6;  (6^ 6, 7 Mert)  18;  (8^9,10;ll, 
12Mart)18;  (1,  2  Mart,  H.  &)  14;  (8 Mart,  N.  &)  16;  (4^  6  Mart, 
N.  a)  16;  (6  Mart,  H.a)17)  (7Mert,  K.  8.)  18;  (8  Mart.  N.  a)  19, 
80;  (1,  2)80;  (2,  8)88;  (8;  4)  88;  (6^6)86;  (6^  7)86;  (8)88;  (9;  10) 
89;  (11)  80;  (IS)  88;  (18;  14)  88;  (16^  16)  86;  (17, 18^  19)  86;  (1  Bob.) 
86;  (1,  2;  8  Bob.)  88;  (4^  6^  6  Bob.)  89;  (6,  7,  8^  9  Bob.)  41;  (10;  11, 
12  Bob.)  48;  (1  Ann.)  46;  (8  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(6  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  68;  (11  Ann.)  66;  (12  Ann.)  68;  (18  Ann.)  71;  (14  Ann.)  74. 

MAm— (1  OfMoL)  10;  (2  GfoenL)  U;  (3  Greenl.)  14;  (4  CkeenL)  16; 
(6GfeenL)  17;  (OC^reanL)  19;  (6^  7GfeenL)  80;  (7,  8 CkeenL) 88;  (8^  9 
GfeenL)  88;  (10  Me.)  86;  (11)  86^  86;  (12)  88;  (13)  89;  (14)  80;  81; 
(16)  88;  (16^  16)  88;  (17)  86;  (14, 19)  86;  (20)  87;  (21, 22)  88;  (22;  23) 
89;  (29;  24) 41;  (28) 48;  (26) 46;  (26,  27)  46;  (29,»)48;  (29;  80;  81) 
60;  (81,  82)68;  (82;  88)  64;  (84»  86)  66;  (86,  86;  87)  68;  (87)  69|  (88) 
61;  (80;  401 88;  (41,4966;  (48;  44)  69;  (46,4«71;  (44,47)74. 

MiBTLAinMlt  8;  a;  4  H.  ft  M.)  1;  (1  H.  ft  J.)  8;  (8aftJ.)8;  (8BLftJ.) 
6,  6;  (4H.ftJ.)7;  (6H.ft  J.)9;  (6H.ftJ.)l^  (7H.ftJ.)16;  (kVL 
Ch.)  17, 18;  (1  a  ftG.)18;  (1»  8  GiUft  J.)  19;  (2BL  Cb.,  aad2;  8G. 
ftJ.)80;(8BL€b.,aad8G.ftJ.)88|(4|6aftJ.)88f  (^OG.ftJ.) 
86;  (6,7G.ftJ.)86;  (7aftJ.)88f  (8G.ftJ.)89|  (9G.ftJ.)81; 
(10  G.  ft  J.)  88|  (11 0.  ft  J.)  88;  88^  87;  (UG.ftJ.)88;  (1001)89; 
(2001)41;  (9001)48;  (4001)46;  (6;  6001)46}  (6;7Q01)48;(9G01) 
60;  (9000681(1)64;  (2;8)66|  (4,6)69|  A6;7)«li  (8)68;  (9| 
66;  (10;  11)  69;  (12, 18)  7L 


SCHSDULS.  9 

1;  m«;  (S;«»4)3;  ft«)4;  (?,«)»; (MMDBj 

{1%  IZ,  14)  7;  (16, 10)  8;  (17)  •;  (1  Flok.)  U;  (2  Flok.)  18;  (8  Flok.)  18; 
(4»  5Kck.)  16;  (6 Flok.)  17;  (7,  8^  9FiolL)  18;  (9^  10 Flok.)  80;  at.  18 
Plek.)  88|  (1%  13  Pkk.)  84;  (IS^  14, 16  Fiek.)  88;  (16, 16  FSok.)  86; 
(16, 17  Tkik.)  88;  (18  FSok.)  88;  (19  Fbk.)  81;  (20 FSok.)  88;  (SFSok.) 
88;  (28Fiek.)84;  (94 FSek.,  and  1,  S Mrt.) 88;  (2;SM0t)87;  (3,4,6 
Mat.)  88;  (6, 6^  7  Mat)  88;  a  3  Mat)  41;  (9,10Mat)48;  (11,  IS  Mat) 
46;  (is;  13 Mat) 46;  (l,SQidL)48;  (8;4Qh1l)80;  (60uh.)61; 
(^60uii.)88;  (6<>Mh.)88;  (7,8Qh1l)84;  (9  Oodu) 66^  67;  (10 
aiah.)67;  (11,  IS  (Mb.)  88;  (l,2<3m7)61;  (3Gfiij)68;  (401119)64; 
(6,6^7Gn9r)M;Afltl0Gm7)68;(lQ^ll,lSQM7)71;  (IS;  13^  14) 74. 
AliOBnAii— a  Bong.)  40t  41;  (2  Bong.)  48, 46, 47;  (1)46^61,68;  (Q66^ 

67;  (2;  3)68;  (3)  61,  64;  (4)  66^  68;  (6)71;  (6^  6)78;  (6^  7)74. 
lliiraaoEA-<l)  66^  61,  66^  68;  (2)  78;  (3)  74. 

MnsBnffn--(WaUnr)18;(lHoir.)86,88;88,81;  (2Hoir.)88;(8;4Iloir.) 

84;  (4^  6 How.) 86;  (6Hoir.)87;  (6Hoir.)88;  (7 How., and  1  Smadai 

ftM.)40;  (%  38madaaftM.)41;  (4,68iiiadailtM.)48;  (6, 6^  7 Smadai 

ftM.)46;  (8,  9 Smadea ft M.) 47;  (9,  10 Smadea ft M.) 48;  (11  Smadai 

ft  M.)  48;  (12;  13  8madaa  ft  M.)  61;  (13, 14  Smadai  ft  M.)  68;  (28)  66^ 

67;  (24^26)67;  (28^26)68;  (27,28)61;  (28,  21^  30) 64;  (31,  82) 66; 

(S3,  34)68;  (35^  36)78;  (36)  74. 

MnBoniHl)  18;  14;  (2)88;  (3)  88,  88;  86^  86;  (4) 88;  8^  81;  (6) 81, 

88;  (6)84,86;  (7)87,88;  (8)40; 41;  (9) 48;  (8;  10) 46;  aQ;lI)47; 

(11, 12)  48;  (12)  61;  (13)  68;  (14,  16)  86;  (16^  16;  17)  67;  (17, 18, 19) 

68;  (19,20)61;  (20;  21,  22) 64;  (22;  23,  84) 66;  (94,  SO;  26) 68;  (26. 

27)78. 

Ksw  HA]iP8mBa-(l) 8;  (2) 8;  (3)  1^  (4)  17;  (6)8^88;  (nn^W»t6; 

(7)86,  88;  (8)88;  88,81;  (9)81,  88;  (10)84;  (11)86;  (12)87;  (13) 

88;  (13, 14)  40;  (16^  16)  41;  (16^  17)  48;  (18)46,  47;  09)  48;  04  20) 

61;  (21,22)68;  (2S;  23,  94)  86;  ^26^26)67;  (9^27,28)68;   (20; 

29)  61;  (30,  31,  32)  64;  (3^,  34)  66;  (34,  36)  68;  (38;  37)  78. 

Nsw  jBor— (Goxe)  1;  (1  Pan.)  8;  (2  Pan.)  4;  (1  Soath.)  7;  (2  Boiilk.)  8; 

(iHalat)lO;  (2Halat)ll;  (8 Habt)  14;  (4 Halat)  17;  (6 Htfft)  18; 

(6  Halat)  18,  80;  (1  8iz.,  7  Halit)  81;   (1  Q«.,  1  Saar.,  7  Baiat)  88; 

(1 8az.,  1  Or.)  88;  (1, 2  Or.)  86;  (8  Gr.)  87;  (3  Or.)  88;  88;  (90r.  Ch.) 

88;  (1  Hanr., 3Gr.Ch.) 81;  (1  Hacr.,  lOr.  Qk.)9Bi  (2 Ebtr.,  1  Gr.  Ql) 

84;  (1  Or.  Ch.,  2,  3 Hair.) 86;  (3HaiT.)87;  (3 Gr.  (Ii.,  1  C^anaar,  3, 

4  Hacr.)  88;  (1  Spanoer,  3Chr.  Gh.)  40;  (30r.  Ck.)  41;  (1  Spanov,  3Chr. 

(ai.,lHabt0h.)48;  (1  S^anoar,  1  Halat  Oh.)  46;  (1  Zab.,  2  Habt  Ch.) 

47;  (2  Zah.,  8  Halat  Oh.)  61;  (2;  8  Zab.)  68;  (3  ZaK,  4  Hafat  Oh.)  86; 

(3Zali.,  1  Stoek. 0h.)67;  (4ZalK,  1  Stoek.  Oh.) 68;  (4 Zab.) 61;  (4 Zab., 

1  Baieh.,  1, 2;  8  8loak.  Oh.)  64;  (%  3  Stoak.  Oh.)  86;  (iBvtoh.)  67; 

(2Bat6li,  38toek.  Ch.) 68;  (3Bntek.,  1  Baad^aBq.)  78 

Rkw  ToBX-Ml,  9  Jahna.  Ou.)l;  (3  Jahna.  Om.,  1,  9CU.  Om.,  1,  9,  30m.) 

8;  (l,2;3JofanaL)8;  (4,6Johna.)4;  (6,  7,8  J€hna.)6;  (9;  10;  llJchna.) 

6;  (12;  13;  14  JofaML,  1,  9  Jchna.  Ch.)7;  (16, 16^  17  Jchna.,  8,  4  Johna. 

Ch.)8;  (18Jcfaa.,6  JofanaLCh.)8;  (19  Jchna.,  6  Johna.  Ch.)  10;  (98 

Johna.,  7  Jchna.  Ch.)  11;  (10a«r.)18;  (Hop.  Oh.,  and  9  Oa«r.)  14;  (3,4, 

6Cow.)lb;  (6aMr.)16;  (7  0^.)  17;  (8,  9  Oo«r.)  18;  (1  Fkiga,  1,  9 

WaBd.)18;  (2;  3  Wand.)  80;  (2  Pkiga^  4,  6,  6  Wand.)  81;  (2;3Fu«a, 


10  ScnEDULE. 

%7,B  Wend.)  28;  (3  Paige)  83,  84;  (8,  9,  10  Wend.)  84;  (4  Paige,  K\ 
11  Wend.)  86;  (4  Paige,  11,  12,  13  Wend.)  87;  (5  P^  13,  14  Wend.) 
88;  (6  Paige)  89;  (15,  16  Wend.)  80;  (6,  7  Paige,  17,  18  Wend.)  31: 
(7  Paige,  19,  20  Wend.)  88;  (7,  8  Paige,  21,  22  Wend.)  84;  (23,  24,  25 
Wend.,  8  Paige)  86;  (25,  26  Wend.,  1, 2  Hill,  9  Paige)  37;  (9  Paige,  2,  3 
Hill)  88;  (10  Paige,  4,  5,  6  Hill)  40;  (6  Hill)  41;  (7  Hill,  10,  11  Paige) 
48;  (1, 2  DenicH  11  Paige,  1  Barb.  Gh.)43;  (1,  2  Barb.  Gh.,  3  Denio)  46; 
(4^  5  BenicH  2  Barb.  Cfa.)  47;  (3  Barb.  Gh.,  5  l)enio)40;  (1,  2)  49;  (2,  3) 
61;  (3,  4)  68;  (4,  5,  6)  66;  (6,  7)  67;  (7,  8,  9)  69;  (9,  10)  81;  (11,  12) 
68;  (12,  13)  64;  (13,  14)  67;  (15,  16)  69;  (17,  18)  78. 
HoBTH  OABOLurA— (1  Mart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Oonf.)  8; 
(1  Mnrph.)  8^  4;  (2  Mnrph.)  6;  (1, 2  Law  Rep.)  6;  (1 T.  R.)  7;  (8  Mniph., 

1  Hawks)  9;  (2  Hawks)  U;  (3  Hawks)  14;  (4  Hawks)  16;  (1  Der.)  17: 
(2  Dev.)  18,  81;  (1  Dev.  Eq.)  18;  (3  Dev.,  2 IW.  Eq.)  88,  84;  (4  Dev., 

2  Dey.  Eq.)  86;  (4  Bev.,  2  Dev.  Eq.,  1  Dev.  &  B.,  1  Dev.  it  K  Eq.)  87; 
(1,  2  Dev.  ft  B.,  1  Dev.  ft  R  Eq.)  88^  80;  (1  Dev.ftREq.,  2Dev.ftR) 
81;  (3,  4  Dev.  ft  R,  2  Dev.  ft  R  Eq.)  88;  (4 Dev.  ft  B.,  2  Dev.  ftR  Eq.) 
84;  (1  Ired.)  86;  (1  Ired.  Eq.)  88;  (2  Ired.)  87;  (2, 3  Irod.,  2lTQd.  Eq.) 
88;  (3^  4Ired.,  2,  Sired.  Eq.)  40;  (4,  5  Ired.,  3 Ired.  Eq.) 48;  (5, 6  Ired. 
3^  4  Ired.  Eq.)  44;  (6^  7  Ired.,  4  Ired.  Eq.)  46;  (7, 8Ired.,  4,  Sired.  Eq.) 
47;  (8,  9  Ired.,  5  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  61;  (11 
Ired.,  7  Ired.  Eq.)  68;  (12,  13  Ired.,  8  Ired.  Eq.)  66;  (13  Irod.,  8  Ired. 
Eq.,  Bosbee  L.,  Bnsbee  Eq.)  67;  (Bnsbee  L.,  1  Jones  L.,  Bnsbee  Eq.,  1 
Jones  Eq.)  69;  (1,  2  Jones  L.,  1,  2  Jones  Eq.)  68;  (2  Jones  Eq.,  2,  3 
Jones  L.)  64;  (3;  4  Jones  L.,  2;  3  Jones  Eq.)  67;  (3  Jones  Eq.,  4, 5  Jones 
L.)  69;  (6,  6  Jones  L.,  4  Jones  Eq.)  78. 

Ono-(1)  18;  (2)  16;  (3)  17;  (4)  19,  80;  (5)  88, 84;  (6)  86,  87;  (7)  88, 80; 
(8)  81,  88|  (9)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (13)  48;  (14,  15)  46; 
(16)  47;  (17)  49;  (18)  61;  (19)  68;  (20)  66;  (1,  2  Ohio  St.)  69;  (3,  4 
Ohio  St.)  68;  (4  6  Ohio  St.)  64;  (6,  6  Ohio  St)  67;  (7,  8  Ohio  St)  70; 
(8,  9)  78. 

Okmok— (1)  68. 

rfenrarLYAViA— (1  Add.,  1, 2;  8  DalL,  1,  2  Testes)  1;  (1  Bin.,  8, 4  Teates)  8; 
.2Bin.)4;  (3^4Bin.)6;  (6^6Bla.)6;  (1,  2  Serg.  ft  R.)  7;  (3,4Serg.  ft 
R.)  8;  (6,  6  Serg.  ft  R.)  9;  (7  Seig.  ft  R.)  10;  (8,  9  Setg.  ft  R.)  11;  (10 
Berg,  ft  R.)  18;  (11,  12  Serg.  ft  R.)  14;  (13  Serg.  ftR.)  16;  (14,  16,  16 
Serg.  ft  R.)  16;  (17  Serg.  ft  R.)  17;  (1  Rawle)  18;  (2  Rawle)  19;  (2 
Rawle^  1,  2  Penr.  ft  W.)  81;  (3  Rawle,  2,.  3  Penr.  ft  W.)  88^  84;  (4 
Rawle^  1,  2  Watts)  86;  (4  Rawle,  2,  3  Watts)  87;  (5  Rawle,  4  Watts) 
88;  (1  Whart)  89;  (1,  2  Whart,  5  Watts)  80;  (6  Watts,  3  Whart.)  81; 
(7WattB)88;  (4Whart)88;  (8, 9 Watts,  4,  5 Whart) 84;  (9, 10 Watts, 
6  Whart)  86;  (6  Whart,  1,  2,  3  Watts  ft  S.)  87;  (3  Watts  ft  8.)  88; 
(8»  4,  5  Watts  ft  S.)  89;  (5,  6  Watts  ft  S.)  40;  (7,  8,  9  Watts  ft  8.)  48; 
(1,  2  Pa.  St )  44;  (2,  3,  4, 5)  46;  (5,  6,  7)  47;  (7,  S,  9, 10)  49;  (10^  11,  12) 
61;  (13, 14, 15)  68;  (16, 17, 18)  66;  (18^  19, 20)  67;  (20^  21)  69;  (22)  60: 
(22,23,24)68;  (24,25)64;  (26,27)67;  (28^29)70;  (29,30^31,32)78. 

boDS  l8LANi>-(l)  19, 86, 61,  68;  (2)  66^  67,  60;  (3)  68;  (3;  4)  67;  (4, 5) 
TO;  (5)  7a 

600TR  CAnoLnri^l,  2  Bay,  1  Desan.  Eq.)  1;  (2  Desan.  Eq.,  1  Brer.)  8; 
(2  Brev.)  8;    (3  Desan.  Eq.,  2  Brev.)  4;    (3  Desan.  Eq.,  8  Brer)  6; 


SCHEDULX.  11 

(4  Dana.  Bq.»  8 Be«t.)  6;  (1  Kotfcfr IC.)  0;  (1  NotI  ft IL,  1  lloOord)10; 
^81^0)18;  (2MoCord)18;  (1  Harp.  Bq.)  14;  (3 MoOord)  16;  (1,  9 
HoOard  Ch.)  16;  (4  McGord)  17;  (1  Harp.)  18;  (1  BaL)  19;  (1,  2  BaL. 
1  Bai  Bq.)  81;  (2  BaL,  1  BaL  Bq.,  1  Bich.  Bq.)  88;  (1  Rich.  Bq.)  84; 
(1  mU,  lHiUCfa.)86;  (2 HOI,  1, 2H]U  Cfa.)  87;  (2  HOI  Ch.)  80;  (3 Hill, 
1  Bfley,  1  Riley  Ch.,  2  HiU  Gh.)  80;  (I>adl07)81;  (Bioe)  88;  (Gherea) 
84;  (1  McMolL)  86;  (1  McMulL  Bq.,  2  MoMolL)  87;  (2  McMuU.,  I 
Spean  Eq.)  89;  (1  Speara,  1  Speara  Bq.)  40,  48;  (1  Bioh.  Bq.,  1  Bich., 
2Spean)48;  (1,  2 Bibh.,  1,  2 Bioh.  Eq.) 44;  (2,  4 Bioh.) 46;  (2Bich. 
Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47;  (2,  8  Stroh.,  2  Strdh.  Eq.)  49; 
A  4  Strob.,  8  Strob.  Bq.)  61;  (4,  5  Strob.,  4  Bioh.,  4  Strob.  Bq.)  68; 
A  4 Bioh.  Bq.,  4  5,  6  Rioh.)  66;  (4 Rich.  Bq.,  6  Bioh.)  67;  (d^CRioh. 
Bq.,  6  Bach.)  60;  (6,  7  Rich.  Eq.,  7,  8  Bioh.)  68;  (7,  8  Rich.  Eq.,  8,  9 
Bioh.  L.)  64;  (9,  10  Rich.  L.)  67;  (8,  9  Bioh.  Eq.,  10,  11  Bioh.  L.)  70; 
(10  Bich.  Eq.,  11  Bioh.  L.)  7a 

rniHxaiD— (1  Orart)  8;  (1  Cooke,  2  Orert)  6;  (8^  4,  6  Hay.)  9;  (Peck)  14; 
(M.  ft  T.  17;  (1,  2,  8  Terg.)  84;  (4  5  Yerg.)  86;  (6,  7  Terg.)  87; 
8  Terg.)  89;  (9, 10  Terg.)  80;  (10  Terg.)  81;  (1  Meigs)  88;  (1  Humph.) 
84;  (2  Humph.)  86,  87;  (3  Humph.)  89;  (4  Humph.)  40;  (5  Humph.) 
48;  (6  Humph.)  44;  (7  Humph.)  46;  (8  Humph.)  47;  (8, 9  Humph.)  49; 
9, 10  Humph.)  61;  (10,  11  Humph.)  68;  (1  Swmu)  66, 67;  (2  Swau)  68; 
(1  Sneed)  60;  (1,  2  Sueed)  68;  (2  Sneed)  64;  (8  Sneed)  66;  (8, 4  Snaed) 
67;  (^  6  Sneed)  70;  (6  Sneed,  1,  2  Head)  7a 

InLuMl)46;  (2)47;  (3)49;  (4  6)61;  (8,6)66;  (6)66;  (7,8^0)68; 
(9,  JO^  11)  60;  (11,  12,  13)  68;  (18,  14,  16)  66;  (16.  17  18)  67;  (18,  19, 
20)  70;  (20,  21,  22)  7a 

Vebmoitp— (1  ^*  Ghip->  1  I>-  Chip.)  1;  (1,  2  Tyler)  8;  (1  D.  Chip.)  6,  18; 
(1  Aik.,  2  D.  Chip.)  16;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;  (3)  81,  88;  (4) 
88^84;  (6)86;  (6)87;  (7)89;  (8)80;  (9)81;  (10)88;  (11)84;  (12)86; 
(13)  87;  (14)  89;  (16)  40;  (16,  17)  48;  (17,  18)  44;  (18, 19)  46;  (19)  47; 
(20)  49;  (20,  21)  60;  (21,  22)  68;  (22,  23)  64;  (23)  66;  (24^  26)  68;  (26, 
26)  60;  (26,  27)  68;  (27,  28)  66;  (28,  29)  67;  (29)  70;  (30,  81)  7a 

TuomiA— (1  Jeff:,  1,  2  Waah.,  1,  2  Call)  1;  (3, 4, 6  Call)  8;  (1,  2  Hen.  &1C., 
6  Call)  8;  (4  Hen.  ft  M.,  1  Munf.)  4;  (1  Va.  Caa.,  2,  3  Munf.)  6;  (4  Munf.) 
6;  (6  Munf.)  7;  (6  Munf.)  8;  (1  Gilm.)  9;  (1  Rand.)  10;  (2  Band.)  14; 
(3,  4,  Band.)  16;  (6  Band.)  16;  (6  Band.)  18;  (1  Leigh)  19;  (2  Leigh)  81; 
(3  Leigh)  88;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (6  Leigh)  87;  (6  Leigh)  89; 
(7  Leigh)  80;  (8  Leigh)  81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Leigh)  86; 
(11, 12  Leigh)  87;  (1  Bob.)  89,  40;  (2  Rob.)  40;  (1  Gratt.)  48;  (20ratt.) 
44;  (3  Gratt.)  46;  (4  Gratt.)  47;  (4,  6  Grati)  60;  (6,  6  Gratt)  68; 
(7  Gratt)  64;  (7,  8  Gratt)  66;  (9  Gratt)  68;  (9,  10  Gratt)  60;  (11 
Gratt)  68;  (12  Gratt)  66;  (13  Gratt)  67;  (13  Gratt)  70;  (14  Gratt)  78. 

WisooKBDi— (1  Pin.)  89,  40,  48,  44;  (2  Pin.,  1  Chand.)  68;  (2,  8  Pin.,  2,  3 
Chand.)  64;  (3  Pin.)  66;  (1, 2)  60;  (3)  68;  (4)  66;  (6)  68;  (6)  70;  (7)  78 
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14  Cases  Reported. 

Naxb.  Subjkct.  Rmromr.  Pa«b. 

Carri^re  ▼.  Labiohe Partmnhip 14  La.  Ann. 428 

Champ  ▼.  GomnumwMltli WUnenu 2  Metcalfe 389 

Chandler  ▼.  McKinney. Mcriqaget 6  Michigan. 686 

Chiles ▼<  Drake NegUgenee 2Metcalfe 406 

City  of  Dnbnqne  ▼.  Maloo^. DecUaUion. 9Iowa 358 

Cit7<xf  Pekin  T.  Smdiel jr«fiiei^eDr7>'w..21  lUinois 106 

City  of  StPanly.  Seiti Higkwa^ 3Minne80ta. 753 

Clapp  V.  Rice Neg.  nuirmmnti. . .  13  Gray 639 

Cole  ▼.  Union  Mutual  Ins.  Co Insmranee 12  Gray 609 

Commonwealth  y.  Hays. SmbeaUemeni 14  Gray 662 

Conmionwealth  ▼.  Reynolds WUiie$§e9 14  Gray 665 

Gonkeyv.  Amis Tretpau 13  Indiana. 261 

Cook  ▼.  Dillon Truti$. 9  Iowa 354 

County  of  Wapello  ▼.  Bigham....0^da/6om2f 10  Iowa 370 

^k'kc^'^^^^'^^^'I^'^^  "> 

Denny  ▼.  New  York  Cent.  R.R.  Co.  J?at7nKidi 18  Gray 645 

Diyersy  ▼.  Moor Neg.  imtrmmetiU. .  .22  lUinoii 157 

'^^J^^^^"*^'^''}'''''-'^ »Iow» 881 

Doyle ▼.  Murphy Tnut$. 22Illinois 165 

Dubuque  ▼.  Maloney DedieaOom 9  Iowa 858 

Dupont  ▼.  Dupoat. Divoree 10  Iowa 878 

Dyer  Y.Flint AUaOmmU. 21  Illinois 78 

Edgar  ▼.  Greer Ntg.  iwift  wmiiri. . .  8  Iowa 816 

Elliott's  Lessee  ▼.  Knott OoectUkmi. 14  Maryland 519 

BverettT.  Herrin. BaDempUoM 46  Maine 456 

Farmers* Bank y.  Winslow J£eehanic$' Ikiu, . , .  SMimiNotik. 740 

Payy.  Muney J^Cxniref ISGvay 819 

Firemen's   Benerolent  Associa- 
tion y.  Lonnsbury. 

Fitch  y.  Harrington. PattneiMp 13  Gray 64) 

FitchborgR.  R.  Co.  t.  IWrnaa.  .ilttoetoiefite. 12  Gray. 600 

Freeman  ads.  State Service qfproemi.,,  8  Iowa 317 

French  y.  State Hurder 12  Indiana 229 

Fuller  y.  Shattuok. Md 18  Gray. 828 

Gardner  y.  Smith SaOroade 7Midh]gaii. 722 

Garfield  y.  Douglass Reeords, 22  Illinois. 137 

Geoghegan y.  Ditto. Bxecuticme. 3Metcalfe 413 

Gilbreth  y.  GreweU. For/eititne 13  Indiana 266 

Gilniany.  Dwight Oood^wiU 13  Gray 634 

Goodpaster y.  Voris. Neg. mUrmmmU. . ,  8Iowa. 313 

Goodwiny.  Dayenport Neg, kulirummUi. . .47  Maine. 478 

Googins  y.  Gilmore Morigetgee 47  Mains 472 

'"i^^Z^S^'''^}"''''^ ««"y «• 

Gordony.  Ellison JmdgmmU 9Iowa. 353 

Gould  y.  York  County  Mntaal  {  r.....,,..^  ^7  ^^u^  a^ 

Fife  Insuxanoe Co.  ^immramee. «/ JsaoM......^..  «m 
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T.  Vejcfviiy Morigagm, 91cm9L .••••  m 

HallT.MbLeod Wa^ SlModfe 400 

Halligaa  ▼.  Wade. Lamihrdand  tm'L.2l  mauoM 108 

HandyridttT.  OuMnn Ntg,  tnjemniente. .  .21  Ulinoit 119 

HanloDT.  Kiwlmk. Highoay 7  lowik 270 

HaningtaiiT.  Haningten MtUae»qfdeoedeid».lZQmj. 018 

Haysada.  OommonwMltli Badtmienmi UGray. 008 

Hendricks  t.  Gomatobk Jmdgmad$ 12TiMtiaiia>,  / 

HigginaT.  Beed. Trmpam. OIoinL 

Hinckley  ▼.  Kersting 8aJm Sllllbioia 

Hoamer  ▼.  Wilaon Damagm 7  If  ickigMi 710 

Hflfward  ▼.  Beedy. Advene poueariim,  .28  (Jeoigia 

HoyT.  Moiria AUomq^emdeKeiUAZQmy. 

Hnbbaid  t.  Cnrtia. PmimmMpL Olcnra. 

fwi««na.  n—it.  Wy  CVi  *■  HniMwii  RaSmadt lOLidiaiift 854 

InhaUtenta  of  Porter  T.8tea^..Q^l0fci<teMb 47UalBe 001 

Jaekaon  ads.  Pao|^ IFafa 7MiflhigMi 788 

Jenkmav.  Keben. IkbL 12  Gray. 

Johnaomads.  State Mmrder 8  Iowa. ••• 

Jonea  ▼.  Thayar Ntg.  ftufriiswafa  •  •  12  Gmy. 


KentT.  LawBoa NewtrkU 12 

Kirby  ▼.  Boylsion Market  Aia'k. .^V^ioc^t UGcmy. 088 

Knenri  A  CVx  ▼.  Eiver%  Boj^  A  Oo,.Neg,  indvwmmU, . .  14  Iap  AniL. 48A 

*-^?J^2biy^ST^(«^*-*-    -"I"^ «• 

Lawton  ▼.  Adams. Ofhtaumeg 29  Georgia. (iO 

Leach  ▼.  Marah. ImanUy 47  Maine. 003 

Lmiisiana Bank  ▼.  Satteifield .ye^r.  Micenini«NCt...l4La.  Ann 427 

Loydy.  Malone I^fimog 23Illinois 179 

Maiden  Bank  V.  Baldwin. Neg.  imstnmtHte. . .  18  Gray 027 

Malone  v.  Boeton  eto.  R.  R.  Corp.Oommomeamiere,,  .12  Gray 606 

**t^8.Bo1?TSi.*^  ^'^'\^eg:Mnmmte...l4lM.AmL 434 

Martin  V.  Good PcutnenUp 14  Maryland 645 

Martin  v.  Wjmcoop. JSeVv and  admiarrf  .12  Indiana. 209 

Man-ci  V.  ManottTrier Jtidgmeide 14  La.  Ann 424 

Mftyor  etc.  of  Baltimore  ▼.Howard.CofMCOMiMo/ low..  15  Maryland 572 

Mayor  etc.  of  Baltimore  ▼.  State. .OonaHMumailam.. 16  Maryland 672 

McOucr  V.  Manche8tereto.R.R..i2at&oaf2f ISGray 024 

McGowau  V.  MoGowan Tnute, UGray 008 

'':™is2;k^^s^:*^1**«'-*-*------"i-^ «8 

MiUsv.  Gilbretib MnaOioM 47  Blaine 487 

Mineral  Point  B.  R.  Co.  ▼.  Km^.Prooete. 22Blinois 124 

Montgomery  ▼.  Perkina. WOle 2  Metcalfe 419 
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Babfield  v.  Stata. 

HB  OaoMiA,  127.1 
ABB  Two  PutaoHBovSAicBKAM^  Ain><>BB0iTtaii8nnni 
Kamx  to  Notbb  with  the  intoat  that  the  notai  may  be  vaed  in  trade  m 
the  notee  of  the  other,  the  act  is  forgery. 
OnAJsuxQ  Goods  st  Colob  ov  Fobobd  Kons  u  Ikdiotablb  OwwEaaM, 
vnder  Geoigia  statatea. 

Indictment  for  obtaining  chattel  by  color  of  coonterfeit 
writing.  Barfield,  the  plaintiff  in  error,  bought  from  one  Hnd- 
■on  a  pony,  a  cow,  and  a  cal^  for  two  negotiable  promissory 
notes,  one  for  fifty  dollars  and  the  other  for  a  hundred  dollars 
payable  to  Barfield,  and  signed  by  Slaughter  Hill.  During  the 
negotiations  for  the  purchase  Barfield  represented  that  the  notes 
were  signed  by  a  man  named  Slaughter  Hill,  who  was  the  brother 
of  Archer  Hill,  and  weU  known  for  his  wealth.  But  the  notes 
were  in  fact  signed  by  a  boy  of  that  name  who  had  no  property, 
and  whom  Barfield  had  induced  to  sign  the  notes  by  the  promise 
of  a  suit  of  clothes,  with  the  intention  of  making  use  of  them 
in  buying  a  mule  from  Hudson.  A  verdict  of  guilty  was  ren- 
dered, and  counsel  for  Barfield  moved  for  a  new  trial,  and  to 
the  decision  of  the  court  in  refusing  the  motion  assigned  error. 

May  and  Hunter^  for  the  plaintiff  in  error. 

ElatOj  ioUeiior-generaly  Orice  and  Wallace,  and  Edwards^  contre. 

By  Court,  BENNiNa,  J.    The  motion  for  a  new  trial  embraces 

all  of  the  exceptions  in  the  case.    The  question,  therefore, 

whether  the  court  below  was  right  in  refusing  that  motion,  wiU 

include  all  the  questions  in  the  case. 
▲M.  naa  Vol.  LXXIV-4  48 
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The  first  ground  of  the  motion  was  the  charge  of  the  court. 
That  charge  amounts  to  this:  that  if  the  defendant  procured 
Slaughter  Hill,  the  boy,  to  make  the  notes,  with  the  intention 
to  use  them  in  the  purchase  of  property,  as  the  notes  of  an- 
other Slaughter  Hill,  the  brother  of  Archer  Hill,  the  notes 
were  forged. 

The  evidence  showed  that  the  notes  were  made  by  Slaughter 
Hill,  the  boy;  that  he  was  not  quite  twenty-one  years  old;  that 
he  lived  with  a  brother  of  the  defendant;  that  he  was  desti- 
tute of  property;  that  the  defendant  and  his  brother  ''got  in 
with  the  boy  Slaughter  Hill  to  give  the  notes,  so  he  (the  de- 
fendant) could  buy  a  horse  with  them;"  and  that  the  brother 
was  to  give  the  boy  a  suit  of  clothes  for  signing  the  notes.  It 
is  clear  from  this  that  the  boy  was  cognizant  of  the  defend- 
ant's purpose  to  use  the  notes,  as  the  notes  of  some  other  man 
than  himself.  There  can  be  little  doubt  but  that  he  knew  that 
they  were  to  be  used  as  the  notes  of  the  other  Slaughter  Hill. 

The  charge  must  be  construed  in  reference  to  these  facts.  It 
must,  therefore,  be  treated  as  a  charge  to  this  effect:  that  if 
the  defendant  procured  Slaughter  Hill,  the  boy,  to  make  the 
notes,  with  the  intention  to  use  them  in  the  purchase  of  prop- 
erty as  the  notes  of  another  Slaughter  Hill,  the  brother  of 
Archer  Hill,  and  the  boy  made  them  cognizant  of  this  inten- 
tion, the  notes  were  forged. 

The  charge  thus  treated,  the  question  becomes  this:  if  there 
are  two  persons  of  the  same  name,  and  one  of  them  signB  that 
name  to  notes,  with  the  intent  that  the  notes  may  be  used  in 
trade  as  the  notes  of  the  other,  is  the  act  a  forgery? 

And  we  think  that  it  is,  according  to  the  authorities.  These 
are,  Brovm's  Case,  stated  in  1  Archb.  PI.;  Mead  v.  Yong,  4  T. 
R.  28;  People  v.  Peacock,  6  Cow.  72. 

As  to  Brown^s  Case,  mpra,  it  was  argued  that  it  was  distin- 
guishable fix>m  the  present  in  this:  that  the  Brown  there  in- 
tended to  be  forged  on  was  a  fictitious  person.  But  that 
distinction  rather  makes  against  the  party  insisting  on  it — Bar- 
field — ^for  if  it  was  a  forgery  to  use  the  name  of  a  fictitious 
person,  how  much  more  would  it  have  been  a  forgery  if  the 
name  used  had  been  the  name  of  a  real  person— of  another 
real  Brown. 

The  case  of  Hevey  (also  stated  in  Archbold)  is  not  in  con- 
fiict  with  these.  In  that  case,  Barnard  McCarty  was  a  real 
person;  and  the  indorsement  which  he  made  he  made  as  his 
own  indorsement.  All  that  Hevey  did  was  to  perconate  Mc- 
Carty, in  reference  to  this  indorsement. 
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We  find  no  fault  with  the  charge.  If  the  charge  giyen  was 
right,  it  is  clear  that  the  charge  requested  was  wrong.  The 
refusal  of  the  charge  requested  was  the  second  ground  of  the 
motion. 

The  third  ground  was  that  the  offense  charged  was  unknowii 
to  the  penal  code. 

This  ground  is,  we  think,  not  true.  The  fourteenth  sectioL 
of  the  seventh  division  of  the  penal  code  very  plainly  provides 
for  the  offense  charged. 

The  fourth  ground  was  that  the  verdict  was  contrary  to 
law. 

The  seventh  division  of  the  penal  code  has  three  sections— 
the  first,  the  ninth,  and  the  fourteenth,  each  of  which,  perhaps^ 
makes  the  &ciB  stated  in  the  indictment  a  crime.  Those  facta 
I  can  give  only  in  general  terms,  the  indictment  not  being,  a£ 
I  write,  within  my  reach,  it  not  having  been  sent  up  in  the 
record,  and  the  copy,  or  original,  used  at  the  argument  of  the 
case,  not  being  now  among  the  papers  of  the  case.  The  facte 
were,  however,  in  general  terms,  that  Barfield,  by  color  of  forged 
notes,  obtained  a  horse  and  a  cow  and  calf  from  Hudson,  with 
intent  to  defraud  him.  This  statement  is  much  the  same,  if 
not  quite  the  same,  as  a  statement  to  this  effect:  that  Barfield 
falsely  and  fraudulently  uttered,  published,  and  passed  the 
notes,  etc.;  and  as  a  statement  that  he  uttered  and  published 
as  true  the  notes,  etc.,  of  which  statements  the  first  would  have 
brought  the  indictment  under  the  ninth  section;  and  the  sec- 
ond would  have  brought  it  under  the  first  section. 

These  things  being  so,  it  was  insisted  that  none  of  the  sec* 
tions  could  be  operative;  and  therefore,  that  the  verdict  waf 
contrary  to  law. 

We  think  not.  We  think  that  even  if  the  three  sections  are 
all  alike  in  the  respect  in  questions,  yet  that  the  one,  at  leasts 
on  which  this  indictment  was  foimded,  is  operative;  and  foi 
two  reasons:  that  section  is  the  latest,  the  punishment  it  pre- 
scribes is  the  lightest 

The  fifth  and  last  ground  was  that  the  verdict  was  contrarr 
to  the  evidence. 

We  think  that  there  is  nothing  in  this  ground.  The  whole 
validity  of  the  ground  turns  upon  a  nicety  of  expression  in  the 
indictment.  The  question  is  whether  the  notes  proved  vere 
the  same  as  the  notes  described;  and  the  question  dependr 
entirely  on  the  import  of  an  expression  in  the  indictment 
That  expression  I  will  not  venture  to  try  to  recall  by  memory, 
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and  as  the  indictment  itself  is  not  at  hand,  I  mnst  let  the 
decision  on  this  point  pass  without  stating  the  reasons  for  it. 

None  of  the  grounds  appearing  to  us  to  be  good,  we  must 
affirm  the  judgment. 

Judgment  affirmed. 

Stephens,  J.,  did  not  sit  in  this  case. 


Wha-/  OoasTiTUTM  FnBantT:  See  CommanweaUk  ?•  PMrnh^  71  Ai.%  !>■& 
703,  and  cases  cited  in  the  note  706;  note  tn  ilmoU  ^.  Cbii;  5t?  Id.  S0S«1« 
citing  the  principal  case  at  page  309;  8Me  \ .  Brcmn^  70  Id.  168^  note  I7Cf 
Evant  ▼.  SmUh,  Id.  98. 

To  SuRADT  iNDionoDiT  lOP.  FoBontT,  It  mm  bs  BBOuaav 
OTATims  State T.  Jlbrton,  66  Am.  Dec  201;  8UMf.  Bfrnmn^lOliL  W. 


Peiop  v.  Cutts. 

[»  OaouiA,  143.} 

Equtt?  will  sot  8cr  vp  as  Mobzoaqb  AoBxnmr  vo  Kimnira  Ifos^ 
GAGS  nr  PsJKmrn,  the  exeootion  of  which  fails  tiuongh  inadTwfeeiioe. 

Bquitt  will  Bsiobm  Instbuxsmt,  not  Makb  Ohx. 

Partners  Who  havb  Axtaohsd  Pbofkrtt  ov  Copabtneb  voa  PASima- 
8HIP  Dbbt»  for  which  all  are  jointly  liable,  may  be  enjoined  from  en- 
forcing their  attachment  against  an  attachment  subsequently  lefisd  upoa 
the  property  by  an  individual  creditor. 

8HXBIFF,  OR  OnB  AoTINQ  AS  HIS  AOBNT,  IS  BnTITLBD  TO  No  COMPHreATIOB 

for  senrioes  in  making  a  crop  with  negroes  leried  on,  the  proceeds  of 
which  are  brought  into  court  for  the  benefit  of  the  oreditocs^  but  only  te 
the  expense  of  keeping  them. 
CSbbditor  CoLLBOTiNa  FcrirDs  op  Debtor  bob  Benbrt  op  HnmBfiP  abb 
Other  Creditors  should  be  allowed,  when  the  fund  is  distributed  in 
equity,  a  reasonable  compensation  for  his  services,  and  reasonable  attor- 
ney fees  paid  out  in  the  collection  of  the  fund. 

Motion  to  dissolve  injanction  and  to  distribute  money.  An 
Injunction  had  been  issued  in  a  suit  by  Price  against  W.  M. 
Brown,  G.  C.  Carmicbael,  George  A.  Brown,  H.  H.  Brown, 
and  A.  8.  Cutts,  sheriff,  and  others.  Price  alleged  that  ho 
obtained  judgment  in  November,  1857,  against  George  A. 
Brown,  who  had  absconded,  in  an  attachment  suit  commenced 
before  that  time;  that  W.  M.  Brown,  George  A.  Brown's  father, 
G.  C.  Carmichael,  and  H.  H.  Brown  and  G.  C.  Carmiohael,  late 
partners  of  G.  A.  Brown,  imder  the  firm  name  of  George  A* 
Brown,  also  sued  out  attachments  against  G.  A.  Brown, 
which  were  levied  one  day  previous  to  the  complainant'f 
attachment,  and  they  obtained  judgments  Novemberi  1867» 
These  attachments  were  levied  upoo  land,  negroes,  and  liv»^ 
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stock.  CarmlchaePs  attachment,  it  was  alleged,  was  for  a 
claim  consisting  of  four  notes  given  for  the  debts  of  the  firm, 
composed  of  O.  A.  and  H.  H.  Brown  and  Carmichael,  upon 
which  Carmichael  and  H.  H.  Brown  were  equally  liable  with 
6.  H.  Brown.  The  attachment  of  H.  H.  Brown  and  Car* 
michael  was  also  alleged  to  be  founded  on  a  firm  debt,  on 
which  they  were  equally  liable  with  O.  A.  Brown.  But  the 
complainant's  attachment  was  founded  on  the  individual  in- 
debtedness of  O.  A.  Brown.  W.  M.  Brown,  it  was  alleged,  had 
received  a  large  amount  of  money,  notes,  and  accounts  belong- 
ing to  his  son,  O.  A.  Brown,  which  he  held  in  his  hands  unac- 
counted for,  and  ^hich  should  be  applied  to  the  claims  of  bin 
creditors.  W.  M.  Brown's  attachment  was  founded  on  a  bill 
drawn  by  him  on  G.  A.  Brown,  his  son,  and  accepted  by  the 
latter.  It  was  further  charged  that  W.  M.  Brown,  acting  as 
agent  for  his  son  after  the  departure  of  the  latter  fix>m  the 
state,  received  large  amounts  of  money  firom  the  proceeds  of 
the  crop  then  growing  and  the  collection  of  outstanding  cred- 
its, which  he  failed  to  pay  to  the  creditors  of  O.  A.  Brown; 
and  that  the  sheriff  had  in  his  hands  some  ten  thousand  dol- 
lars, the  proceeds  of  the  sale  of  G.  A.  Brown's  real  property; 
that  this  was  claimed  by  the  vendor  of  the  land  and  by  W.  M. 
Brown  on  older  executions,  which  it  was  charged  he  had  pur- 
chased with  the  funds  of  G.  A.  Brown.  The  bill  prayed  an  in- 
junction to  restrain  the  sheriff  from  paying  out  the  funds  in 
his  hands  until  the  rights  of  the  parties  could  be  determined; 
that  W.  M.  Brown  account  for  the  proceeds  of  the  crop  and 
the  amounts  collected  on  the  notes,  accounts,  etc.,  and  that  the 
proceeds  of  the  property  of  the  debtor  in  the  hands  of  the 
sheriff  be  determined  and  equitably  distributed.  In  an  amend- 
ment to  his  bill,  the  complainant  alleged  that  it  was  the 
agreement,  and  G.  A.  Brown  promised,  in  consideration  of  the 
complainant's  accepting  the  draft  for  him  which  is  the  founda- 
tion of  the  complainant's  claim,  to  execute  a  mortgage  to  him 
for  five  negroes,  to  secure  him  for  his  liability  as  acceptor; 
that  the  mortgage  was  prepared  and  the  complainant  thought 
when  he  received  it  that  it  had  been  duly  executed,  but  dis- 
covered afterwards  that  it  had  not  been  signed  by  Brown« 
And  he  prayed  that  the  mortgage  be  set  up,  or  that  he  be  de- 
creed to  have  a  lien  upon  the  money  in  the  sheriff's  hands 
arising  from  the  sale  of  the  negroes  which  by  agreement  were 
to  be  mortgaged  to  him.  The  defendants  answered,  Carmi- 
chael and  W.  M.  Brown  denying  any  fraud  or  collusion,  set- 
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ting  out  their  claims  and  the  considerationB  thereof,  and 
alleging  them  to  be  bona  fide.  The  partnership  alleged  in  the 
bill  was  in  eflTect  admitted  by  Carmichael.  W.  M.  Brown  de- 
nies that  the  old  judgments  against  his  son  were  bought  with 
his  son's  money,  but  alleged  that  they  were  purchased  with 
his  own  money,  and  with  the  intention  to  prevent  executions 
being  levied  on  the  plantation  and  negroes  in  the  midst  of 
swnmer,  thereby  preventing  the  making  of  the  crop  then  grow- 
ing; admits  that  he  interposed  the  claims  mentioned,  and 
made  such  arrangements  as  enabled  him  to  keep  the  negroes 
on  the  plantation  until  the  crop  was  made.  He  set  out  his 
receipts  and  expenditures  in  this  respect  and  claims  that  the 
amount  realized  therefrom  should  be  first  applied  to  the  judg- 
ments of  junior  date.  He  also  claims  a  reasonable  sum  as 
compensation  for  his  services  in  managing  the  plantation  and 
collecting  notes,  accounts,  etc.;  also  that  a  reasonable  sum  be 
allowed  his  attorneys  for  advice  and  services  rendered  in  the 
management  of  the  affairs  of  O.  A.  Brown.  After  argument, 
the  court  decreed:  1.  That  the  injunction  be  dissolved  as  to 
the  fund  in  the  hands  of  the  sheriff,  the  equities  set  up  in  rela- 
tion thereto  being  fully  denied  by  the  answers;  and  that  the 
complainant  had  no  claim  or  lien  on  the  fund  by  virtue  of  the 
agreement  concerning  the  mortgage  since  the  agreement  had 
not  been  executed;  6.  That  W.  M.  Brown  credit  on  the  four 
old  executions  owned  and  held  by  him  the  net  proceeds  of  the 
crop  made  on  the  defendant's,  G.  A.  Brown's,  plantation  in 
1857,  and  also  credit  thereon  the  amounts  collected  by  him  out 
of  the  assets  of  O.  A.  Brown,  and  that  the  balance  due  on 
these  executions  be  paid  by  the  sheriff  out  of  the  funds  in  his 
hands;  8.  That  after  paying  the  foregoing  amounts,  the  sheriff 
pay  the  balance  in  his  hands  pro  rata,  to  the  executions  of 
Ross  and  others,  naming  them,  against  G.  A.  Brown.  The 
judgments  in  the  attachment  cases  are  not  provided  for  in 
this  distribution,  since  they  are  all  of  junior  date,  and  the  fund 
would  be  more  than  exhausted  by  the  senior  judgments  pro- 
vided for  in  the  decree.  To  this  decree  the  complainant 
excepted. 

James  J.  Scarborough  a/nd  0.  Andersorij  for  the  plaintiff  in 
error. 

Samuel  Elamj  for  Carmichael. 

McCay  and  Hawhina^  for  W.  M.  Brown. 

Lyon  and  Irwin^  a/nd  Butler^  for  Way  and  Taylor. 


June,  1859]  Price  v.  Cuttb.  56 

By  Court,  Stephens,  J.    1.  The  case  m<ide  by  the  original 
bill,-6o  far  as  the  defendant  William  M.  Brown  is  concerned, 
ii]  ooAfessedly  stripped  of  aU  its  equity  by  the  answer  of  Brown. 
It  was  so  conceded  in  the  argument,  and  the  complainant  re- 
lied only  on  his  amended  bill,  setting  up  a  mortgage  which  he 
alleges  was  by  agreement  between  him  and  George  A.  Brown 
to  haye  been  executed  by  the  said  (George  A.  at  the  time  when 
the  complainant's  demand  was  contracted,  but  which  fJEuled  of 
execution  through  some ''  inadyertence."   There  was  a  demurrer 
to  this  amended  bill,  and  the  question  is  whether  it  is  a  good 
bill.    Will  equity  set  up  this  agreement  against  other  creditors 
of  George  A.  Brown?    We  think  not    Equity  will  reform  an 
instrument,  but  it  will  not  make  one.    To  make  a  '^ase  tar 
relief,  there  must  be  an  execution  of  something.    Where  the 
wrong  thing  is  executed  by  mistake  or  fraud,  equity  will  on 
sufficient  proof  subtitute  the  thing  which  waf*  really  intended 
by  the  parties,  in  place  of  that  which  was  executed  by  mistake 
or  fraud.    But  to  set  up  a  contract  where  no  execution  of  any- 
thing has  been  had  would  be  to  make  a  contract,  and  not  to 
reform  one.     Again,  "inadvertence,"  without  even    saying 
whose  inadvertence  it  was,  is  a  new  ground  for  equitable  inters 
position.    But  again,  upon  the  principle  that  equity  considers 
that  which  ought  to  have  been  done  as  having  been  done  from 
the  beginning,  the  case  which  the  complainant  makes  is  that 
of  an  actual  mortgage  (the  aid  of  equity  being  sought  merely 
to  furnish  and  perpetuate  the  evidence  of  that  which  has  ex- 
isted all  the  time),  and  it  cannot  be  maintained  against  sub- 
sequent judgments,  as  is  asked  to  be  done  here,  because  it  was 
not  recorded  within  three  months.    The  statute  of  1827,  Cobb'd 
Dig.  172,  sec.  4,  is  express  that  no  mortgage,  imless  recorded 
within  three  months,  shall  prevail  against  any  judgment  ob- 
tained before  the  foreclosure  of  the  mortgage.    There  was  no 
foreclosure  here,  and  indeed  could  not  be.    It  was  attempted 
in  the  argument  to  escape  from  this  reasoning  by  saying  this 
is  not  a  mortgage,  but  an  agreement  for  a  mortgage,  creating 
not  a  lien  by  mortgage,  but  a  mere  equitable  lien.    Gases  were 
read  to  show  that  such  an  equitable  lien  is  created  by  an 
agreement  to  execute  a  mortgage,  but  all  these  were  cases 
where  the  mortgage  was  to  be  executed  at  some  future  day, 
not  where  the  mortgage  was  to  be  had  in  pras9enti,  but  failed 
by  mere  want  of  execution.    There  is  a  diflference,  as  it  seems 
to  me,  between  such  a  contract  as  equity  will  set  up  as  a 
mortgage,  treating  it  as  having  been  a  mortgage  from  the  be- 
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ginning,  after  it  is  set  up,  on  the  one  hand,  and  on  the  other 
hand  a  mere  agreement  for  a  mortgage  at  a  future  time.  The 
latter  cannot  be  enforced  as  a  mortgage,  for  equity  will  not 
compel  parties  to  form  a  written  contract  merely  because  they 
have  verbally  agreed  to  do  so  without  eyer  having  attempted 
it.  In  the  one  case  you  have  an  actual  mortgage  existing  firom 
the  beginning,  not  properly  evidenced,  to  be  sure,  till  equity, 
by  its  reforming  hand,  supplies  the  exact  evidence,  but  still 
when  so  evidenced  at  last,  relating  back  to  the  beginning,  and 
ooxmting  as  a  mortgage,  a  legal  statutory  lien,  and  not  a  merd 
equitable  lien.  Now  the  case  made  by  the  complainant,  if  it 
is  anything,  is  the  case  of  -  mortgage,  and  it  is  not  good 
against  the  judgment  creditors  for  want  of  record. 

The  case  of  WaU  v.  ArringUm^  18  Ga.  88,  has  been  invoked 
as  an  authority  for  setting  up  this  agreement  as  a  mortgage. 
In  that  case  a  mortgage,  which  had  been  executed  and  duly 
recorded,  was  allowed  to  be  corrected  against  judgment  cred- 
itors by  striking  out  No.  109  and  inserting  No.  112;  but  there 
the  number  of  the  land  was  only  a  part  of  its  description;  the 
land  really  mortgaged  was  that  which  Wall  had  notoriously 
possessed  for  many  years,  and  that  was  No.  112.  The  jud{^ 
ment  in  that  case  expressly  says  "it  was  lot  No.  112,  and  not 
lot  No.  109,  that  was  mortgaged;"  thus  treating  the  number 
as  only  a  part  of  the  description,  to  be  corrected  by  reference 
to  other  circumstances  and  marks  of  identity;  and  in  that 
case  the  effect  of  our  statute  requiring  mortgages  to  be  recorded 
was  manifestly  not  discussed  nor  considered,  and  no  case  can 
be  an  authority  for  a  doctrine  not  at  all  oHisidered  in  it.  The 
case  of  Printup  v.  Johnson^  19  Id.  78,  has  also  been  urged  as 
an  authority  for  the  complainant.  All  that  need  be  said  of 
that  case  is  that  it  is  no  case  of  a  mortgage.  There  are  differ- 
ent kinds  of  liens,  some  legal  and  some  equitable,  some  need- 
ing record  and  others  not;  but  we  are  dealing  with  a  mortgage, 
and  to  hold  such  a  lien  good  without  record  would  be  to  set 
the  statute  at  defiance.  The  original  bill  having  been  fully 
met  by  the  answer,  and  the  amended  bill  being  bad,  we  hold 
that  the  court  was  right  in  dissolving  the  injunction  as  to  Wil- 
liam M.  Brown.  This  is  the  only  error  of  which  the  plaintiff 
in  error  complains,  but  by  agreement  two  other  parties  were 
allowed  to  assign  error. 

2.  The  firm  of  Brown  A  Carmichael  assign  as  error,  under 
this  agreement,  the  refusal  of  the  court  to  dissolve  the  injuno- 
Uon  as  to  them. 

We  think  the  court  was  right  in  this  refusal.     Their  anrwer 
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does  not  swear  off  the  equity  of  the  original  biO,  as  to  them, 
but,  on  the  contrary,  in  effect  admits  the  partnership  charged, 
and  that  the  debt,  which  they  were  seeking  to  collect  out  of 
Qeorge  A.  Brown,  was  not  his  individual  debt,  but  one  in 
which  they  were  jointly  liable  and  equally  interested  with  him. 
Their  attachment  had  a  precedence  over  that  of  the  complain- 
ant by  reason  of  its  earlier  levy,  and  it  ought  to  be  restrained 
from  using  that  advantage  unless  it  is  a  bona  fide  claim.  The 
injunction  was  rightly  retained  as  to  it. 

3.  But  William  M.  Brown  also  assigns  error  in  the  distribu- 
tion of  the  fond,  which  was  turned  loose  by  the  dissolution  of 
the  injunction,  and  in  refusing  him  compensation  and  attor- 
ney's fees,  etc.  He  claims  that  he  should  have  been  allowed 
to  apply  the  fund,  which  he  had  collected  from  the  books, 
notes,  etc.,  of  George  A.  Brown,  as  a  credit  upon  his  younger 
attachment  instead  of  upon  his  older  fi,  Ja%,  We  think  not. 
To  be  sure  there  was  no  lien  upon  this  fdnd,  and  the  debtor, 
Qeorge  Brown,  might  have  applied  it  as  he  pleased,  but  he  did 
not  apply  it  all.  The  creditor  also  might  have  applied  for  it 
in  the  absence  of  any  application  of  it  by  the  debtor,  but  he 
too  had  failed  to  make  any  application  of  the  fdnd  when  equity 
laid  its  hand  uiwn  it.  Equity  having  got  possession  of  it  pro- 
ceeded to  apply  it  to  the  oldest  liens  first,  and  that  was  only 
following  the  law. 

4.  He  also  complains  that  the  court  erred  in  refusing  him 
compensation  for  his  services  in  making  a  crop  with  the  ne- 
groes levied  on.  He  claims  in  his  answer  that  he  was  acting 
as  agent  of  the  sheriff  in  making  this  crop,  and  so  he  was. 
But  being  agent  for  the  sheriff,  he  must  stand  in  the  sheriff's 
shoes,  and  we  are  unwilling  to  lay  down  any  rule  of  compen- 
sation for  the  sheriff,  except  that  prescribed  by  statute,  that  is 
to  say,  his  fees  for  keeping  the  negroes,  etc.  But  in  this  case 
the  negroes  were  kept  out  of  their  own  labor,  the  result  of  the 
crop  brought  into  court  being  the  net  proceeds  after  taking  out 
all  expenses,  including  the  expense  of  keeping  the  negroes. 
We  think  there  was  no  error  in  this  particular. 

5.  He  also  complains  that  the  court  erred  in  refusing  him 
compensation  for  his  services  and  attorney's  fees  for  services — 
to  the  estate  of  (reorge  Brown.  We  do  not  think  he  was  en- 
titled to  compensation  or  attorney's  fees,  except  for  services  in 
collecting  the  fund  from  the  notes,  books,  etc.  But  for  his 
services  in  collecting  this  fund,  which  was  for  the  benefit  of  all 
the  creditors,  we  do  think  he  was  entitled  to  reasonable  com- 
pensation, and  to  reasonable  attorney's  fees  paid  oat  in  the 
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oollectioo  of  that  fund.  An  allowance  for  attorney's  fees  for 
attending  to  the  general  interest  of  George  Brown  was  properly 
refused.  Compensation  ought  to  be  allowed  only  for  those  ser* 
vices  which  proved  fruitful  to  creditors.  As  all  compensation 
was  refused,  we  are  constrained  to  reverse  the  judgment,  but 
it  is  reversed  only  on  this  last  assignment  of  error,  and  reversed 
only  to  the  extent  stated. 
Judgment  reversed. 

Dna>  Void  or  Law  bbqaubi  ov  OmBBunr  ev  Sial  will  1m  «iteUidMd  ia 
equity  where  it  is  evident  that  the  gn&tor  mtended  to  make  ft  valid  oonvey- 
anoe:  Bearddey  v.  Knight,  33  Am.  Bee.  193. 

RssFionvK  BioHTB  OF  Jqdit  A2fn>  SmpARATS  CiiKDROBS  09  Fbm:  BdUff 
Y.  Schotmmaker,  49  Am.  Dae.  160^  and  notd  183^  164.  An  attadynent  of  the 
partner's  aeparate  ptoperty  for  tiie  finn  debt  haa  preoedenoe  at  law  over  a 
fabaeqnent  attachment  of  sooh  property  for  hii  mdividnal  debt:  AUmTm 
YFea»  8S  Id.  767. 


HowABD  V.  Reedy. 

[29  OaOBAIA,  lULl 

PossBflBioH  OaioorAXDra  ik  and  ConmruBD  uhdmb  ytoTAEM  ob  Hiba^ 
FRurafnon  aa  to  tme  dividing  line  of  two  lota  ia  not  adverae. 

Action  by  Reedy  against  Howard  to  reoover  land.  The 
plaintiff  showed  a  complete  paper  title  to  the  tract  of  land,  and 
that  the  defendant  was  in  possession  of  four  and  a  quarter 
acres  of  the  tract,  on  the  north  side  of  it.  George  Hamil,  who 
was  the  defendant's  grantor  and  was  introduced  as  a  witness 
by  the  defendant,  testified  in  effect  that  the  dividing  fence  be- 
tween the  north  half  of  the  tract,  formerly  owned  by  him,  and 
the  south  half  thereof,  owned  by  the  plaintiff,  was  built  by 
himself  and  the  plaintiff,  and  that  they  both  thought  it  to  bna 
the  true  dividing  line.  But  the  witness  never  claimed  more 
than  half  of  the  lot,  though  he  occupied  and  cultivated  down 
to  the  fence.  He  had  never  heard  Reedy  say  that  the  fence 
was  the  true  line.  Since  his  purchase  from  Hamil  the  defend- 
ant had  occupied  down  to  the  fence.  The  plaintiff  proved  that 
soon  after  the  defendant  purchased  the  land  he  proposed  to 
liim  to  reset  the  fence  and  put  it  on  the  line,  and  that  after- 
wards when  he  asked  him  why  he  had  not  done  so,  he  replied 
that  he  had  directed  his  overseer  to  place  the  fence  on  the  line, 
but  the  overseer  had  failed  to  do  so.  The  defendant  pleaded 
the  statute  of  limitetions.    The  verdict  was  for  the  plaintiff, 
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and  the  defendant  moved  for  a  new  triaL    The  ooort  reftued 
the  motion  and  the  defendant  assigned  error. 

SnUth  and  Pau^  for  the  plaintiff  in  error. 

BethwM  and  Perrymanj  contra. 

By  Gonrty  Luhpkdi,  J.  We  are  nnwilling  to  award  a  new 
trial  in  this  case.  There  is  proof  sufficient  to  support  the  tbt* 
dict^  and  the  circuit  judge  has  refused  to  disturb  it 

lliere  is  no  proof  of  any  actual  agreement  between  the  pax* 
ties  that  the  line  actually  run  should  he  the  dividing  line 
between  them  irrespective  of  the  true  line  The  line  was  run 
under  the  idea,  as  we  infer  from  the  testimony,  that  it  was  the 
true  line;  and  the  occupation  and  claim  of  Howard  was  always 
based  upon  that  ground.  His  possession^  therefore,  originated 
in  and  continued  under  a  mistake  or  misapprehension  as  to  the 
true  boundary.  Had  he  known  the  truth,  we  are  warranted  in 
believing  that  he  never  would  have  set  up  a  claim  to  the  four 
find  a  quarter  acres  of  land  in  dispute.  He  never  did  claim 
title  to  bat  one  half  of  the  lot.  On  the  contrary,  after  he 
bought  he  recognized  the  paramount  title  of  Reedy.  He 
agreed  when  he  reset  his  fence  to  put  it  upon  the  true  line, 
and  ascribed  to  his  overseer  the  fitult  of  failing  to  do  so. 

Judgment  affirmed. 

Busnm  or  LnnxAxunra  Fouhdbd  mr  Miseakb  or  Bovvdibts  SarUlm 
V.  gflwifltoiH  es  AnL  Deou  fig4»  note  W7-<12e.  Jn  SkkU  t.  Bebert$,  (^  Qm.  SI\ 
II  k  held  ilui*  an  Mstnai  poMeinioa  of  twenty  ywn  will  gire  %  good  piworip- 
llrt  titlB  onlaH  it  originated  in  Iraad,  and  mlitaka  la  not  inmd.  And  tha 
nda  of  tba  priao^al  oaaa  and  otiiflraaaaa  in  Cteovgla  la  oonfinad  to  a 
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Oka  Jonra  Tnrisv  oinror  MAnrrAnr  Ejsoxmeht  Aajjsan  ms  Oo-mrAVT 
^  Bf  PoosnttGH  vnta  tlia  latter  haa  eaid  or  done  ■«*>*<*<^g  wliloh  amoonta 
to  a  denial  of  tlio  right  of  the  other  tenanl 

JbOT  Tesaxt  Who  has  CoinrsnD  ma  iNmaR  whbm  JjfWAjn  to  another 
who  oonTeya  it  to  tha  oo-tenant^  must  diaaffinn  tha  oonveyanoe  on  the 
ground  of  infancy  before  he  can  maintain  ejeotmant  againat  the  oo-tenan4^ 
for  mitil  sach  diaaffirmanoe  and  a  refusal  l^the  oo-tenant  to  lathim  hito 
poaseaaioa  no  canae  of  aotion 


E  JECTMSNT  by  Adams  against  Lawton  and  Box  to  reooyer  a 
tract  of  land.    Four  years  afterwards,  in  1858,  the  declaration 
amended,  laying  a  demise  to  the  plaintiff  of  one  midivided 
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half  of  the  lot,  ftx>m  which  it  was  alleged  the  defendants  had 
ejected  him.  The  defendants  pleaded  the  general  issue  and 
the  statute  of  limitations.  Verdict  for  the  plaintiff  for  one  un- 
divided half  of  the  premises,  motion  for  a  new  trial  overruled, 
and  error  assigned  by  the  defendants.  The  opinion  states  the 
case. 

W.  J.  Laajton  and  Underwood^  for  the  plaintifffl  in  error. 
A.  J.  Haneeli  and  Warren  Akinj  contra. 

By  Court,  Lumpkin,  J.  There  are  ten  assignments  of  error 
in  this  bill  of  exceptions;  but  when  simmered  down,  there  are 
in  fact  but  three  points  in  the  case: 

1.  As  to  the  ruling  of  the  court,  respecting  the  allowance  of 
the  amendment  made  in  1853;  and  the  effect  of  that  amend- 
ment upon  the  plea  of  the  statute  of  limitations,  we  see  noth- 
ing wrong. 

2.  As  to  the  mesne  profits,  this  was  a  question  of  fact  for  the 
jury;  and  the  evidence  being  conflicting,  we  would  not  disturb 
the  verdict  upon  that  ground.     But, 

8.  We  must  think  the  verdict  of  the  jury  contrary  to  law, 
and  that  a  new  trial  should  have  been  awarded  for  the  reason 
that  until  the  repudiation  on  the  trial  by  Farley  Adams  of  his 
deed  to  Hudson,  on  the  plea  of  infancy,  he,  Lawton,  the  vendee 
of  Hudson,  held  the  land  in  dispute,  not  as  the  co-tenant  of 
the  plaintiff,  Adams,  but  in  severalty.  And  that  no  act  or 
declaration  of  Lawton's,  made  prior  to  the  commencement  of 
the  suit  can  be  relied  on  to  entitle  Farley  Adams  to  maintain 
this  action  against  him  as  joint  tenant.  In  other  words,  that 
inasmuch  as  one  joint  tenant  cannot  bring  ejectment  against 
another  until  the  co-tenant  in  possession  has  said  or  done  some- 
thing which  amounts  to  a  denial  of  the  right  of  the  other  ten- 
ant, and  Lawton  was  holding  in  severalty  when  the  action  was 
commenced  and  the  plea  of  infancy  set  up  and  sustained,  there 
was  no  cause  of  action  at  the  time  the  suit  was  brought,  and 
the  case  must  on  that  account  fail. 

The  plaintiff  and  his  brother,  the  acknowledged  owners  of 
the  land,  conveyed  it  to  Hudson,  and  Hudson  to  Lawton. 
Lawton  treats  it  as  his  own,  as  he  had  a  right  to  do.  The  first 
demand  made  by  Farley  Adams,  one  of  the  feoffers  to  be  let 
into  the  land,  is  a  writ.  He  seeks  to  protect  his  possession 
under  the  joint  deed  from  Farley  Adams  and  his  brother.  In 
reply  to  this,  Farley  Adams  pleaded  infancy  to  his  deed,  and 
the  jury  find  for  the  plea,  and  then  for  the  first  time  he  be- 
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OQEoes  in  law  the  joint  tenant  with  Lawton.  Lawton'p  title 
was  good  until  this  act  of  repudiation.  It  was  optional  with 
the  plaintiff  to  disaffirm  or  not  the  title  which  he  had  made. 
But  not  having  done  this  until  after  he  had  sued,  his  action 
was  premature.  It  may  be  that  Lawton  may  prefer  to  sur- 
render, or  rather  to  let* Adams  in,  rather  than  incur  the  expense 
of  litigating.  He  is  entitled  to  the  opportunity  or  choice  of 
doing  so.  Should  he  continue  to  resist  the  right  of  Adams,  the 
suit  will  be  resumed,  and  the  present  action  will  constitute  a 
demand  to  sustain  it. 

It  may  look  hard  to  oblige  Adams  to  submit  to  the  payment 
of  costs  in  this  case,  and  be  kept  out  of  his  rights  still  longer 
after  so  much  delay  has  occurrod.  But  reason,  as  well  as  all 
the  analogies  of  the  law,  sanction  and  require  it.  In  most 
cases,  one  may  demand  their  rights  by  suit,  without  any  pre- 
vious request;  but  in  all  such  cases  the  obligation  rests  upon 
the  defendant  to  tender  satisfaction.  But  in  trover  there  must 
be  proof  of  conversion,  or  of  a  demand  and  refusal,  from  which 
a  conversion  will  be  inferred  before  an  action  wiU  lie.  If  an 
overseer  agrees  to  work  for  a  part  of  the  crop,  a  demand  must 
bo  made  before  he  is  entitied  to  compensation  in  money. 

By  pleading  infEuicy  in  this  case,  the  plaintiff  has  put  him* 
•elf  uiwn  strict  law;  he  cannot  complain,  therefiure,  if  strict 
law  be  meted  out  to  him.  The  law  governing  this  case  is  defi- 
nite and  definitely  presented.  It  may  well  be  asked,  why  did 
not  Farley  Adams,  before  suing,  notify  Lawton  that  he  disaf- 
firmed the  conveyance  to  Hudson,  and  claimed  to  be  let  into 
the  joint  occupancy  of  the  premises? 

Judgment  reversed.  

What  CoHsnTurBs  Ouvekb  of  Co-mrAiraB:  Akaoemdet  t.  Kmrnd^^  7i 
Am.  Deo.  368»  ud  cbms  eited  in  the  note  363;  Jaard  t.  BodiM,  09  U.  SK 

Oo-TKSAJXT  Who  has  vans  Ousru)  mat  MAuncAor  Ejaonmrt  ArteHh 
mi^Y.Clum,  63  Am.  Deo.  646^  and  OMee  died  in  the  note  6601 


BowiB  u  Maddox. 

[29  OaoBAiA,  286.] 
Quiuau,  DnOAKoa,  or  Exolamationb  OomrrrruTS  AoriD  LAvavifl^ 

and  when  need  m  Tolontary  Tehicles  of  thoaght  are  no  more  admiaaihle 

in  ft  penon'a  favor  than  his  deolarationa  to  the  same  effect  would  be. 
fr  n  Bbboh  to  Chabos  that  CntouMarAVOvs  gaitiiot  Ottwuoh  Pooirm 

Tbbtuont. 
FmoHB  Houoiie  Thkmsixtxs  out  as  Pabtnuui  amm  Liabui  only  to 

Tboo  ^Hm  have  aoted  npon  the  faith  of  the  appeanuaoe  thva  tnodna^ 


62  BowiK  V.  Maddoz.  [Georgia^ 

Action  on  promiBBory  note  by  Bowie  &>  Co.  against  G.  B.  T. 
Maddox,  J.  E.  Maddoz,  and  A.  J.  Goldsmith,  partners  under 
the  firm  name  of  Maddox  &  Goldsmith.  The  note  was  signed 
b.y  the  firm  name.  G.  B.  T.  Maddox  pleaded  the  general  issue; 
and  that  he  was  not  a  partner  in  the  firm  when  the  note  was 
given.  At  the  trial,  G.  B.  T.  Maddox*  ofiered  to  prove  by  a 
witness  what  his  conduct  was,  and  how  he  looked  and  demeaned 
himself  when  informed  by  the  witness  that  it  was  understood 
in  Charleston  that  he  was  a  member  of  the  firm  of  Maddox  & 
Goldsmith.  The  plaintiff  objected  to  this  testimony,  on  the 
ground  that  the  defendant  could  not  thus  manufacture  evi- 
dence for  himseUl  The  objection  was  overruled  and  the  plain- 
tiff excepted.  The  court  charged,  as  requested  by  the  defendanti 
''that  while  the  acts  or  declarations  of  the  defendant  are  com- 
petent evidence  to  show  that  he  was  a  partner  in  the  firm,  yet 
such  circumstances  will  not  and  cannot  outweigh  positive  proof 
that  he  was  not  a  partner,  unless  it  appears  by  the  proof  that  he 
held  himself  out  to  the  public  as  a  partner  to  give  the  fiim 
credit."  The  court  also  charged  that  if  G.  B.  T.  Maddox  was 
not  a  partner  in  the  firm  of  Maddox  &  Goldsmith,  he  was  not 
liable  to  the  plaintiffs  unless  he  did  or  said  something  which 
came  to  the  knowledge  of  the  plaintiffs  to  induce  them  to  be- 
lieve that  he  was  a  member  of  the  firm  at  the  time  the  note 
bore  date.  Plaintiff  excepted  to  these  charges.  The  jury 
found  for  the  plaintiff  as  against  two  of  the  defendants,  but 
found  for  the  defendant  G.  B.  T.  Maddox.  To  the  overruling 
of  his  motion  for  a  new  trial  on  the  groxmd  of  the  above  ex- 
ceptions  the  plaintiff  assigned  error. 

Ddbneyy  for  the  plaintiffs  in  error. 
Shropshire^  contra. 

By  Court,  Stephens,  J.  We  think  the  court  erred  in  admit* 
ting  the  testimony  that  Dr.  Maddox  manifested  surprise  on 
being  informed  that  in  Charleston  he  was  regarded  as  a  mem« 
ber  of  this  firm.  This  was  used  as  evidence  that  he  was  not 
a  member.  What  more  verity  is  there  in  a  gesture  or  exclama- 
tion of  surprise  than  in  plain  words  expressing  the  same  emo- 
tion? Yet,  his  words  to  that  effect  would  be  confessedly 
inadmissible.  To  admit  either  the  one  or  the  other  would 
open  a  wide  door  for  the  introduction  of  manufactured  evi- 
dence. There  are  a  great  .many  cases  where  the  conduct  of  a 
person  may  be  introduced  as  evidence  for  himself,  but  it  is 
suiBcient  to  remark  that  they  are  not  cases,  as  in  this  instancei 
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where  gestures  or  exclamations,  or  even  an  "  eloquent  silence  ^ 
are  used  as  yoluntarj  vehicles  of  thought.  It  would  be  ex- 
ceedingly difficult  to  distinguish  this  from  the  case  of  spoken 
language,  it  is  acted  language — ^the  ono  being  quite  as  volun- 
tary as  the  other. 

We  think  the  court  erred,  also,  in  charging  the  jury  that  cir- 
cumstances could  not  outweigh  direct  testimony.  Direct  or 
positive  testimony  might  come  from  a  very  unreliable  person, 
or  coming  fix>m  a  source  of  great  respectability  might  yet  break 
down  under  the  weight  of  its  own  absurdity.  It  is  impossible, 
therefore,  to  fix  any  uniform  value  upon  direct  or  positive  tes- 
timony as  such.  It  is  equally  impossible  to  fix  a  uniform  value 
upon  circumstantial  evidence  as  such.  In  many  cases  the  one 
justly  outweighs  the  other,  while  in  many  others  the  prepon- 
derance  is  precisely  reversed.  But  strictly  speaking,  the  evi- 
dence on  both  sides  of  this  case  was  only  circumstantial.  The 
testimony  that  Dr.  Maddox  sold  out,  for  instance,  is  only  a 
circumstance  raising  an  improbability  that  he  was  again  im- 
mediately connected  with  the  firm.  No  witness  could  know 
that  he  was  not  a  member  of  the  firm,  except  the  members  of 
the  firm  themselves.  All  other  people  are  necessarily  left  only 
to  infer  it,  if  they  get  to  that  conclusion  at  all. 

We  think  the  court  was  right  in  holding  that  persons  who 
are  mere  apparent  partners  as  distingaished  from  actual  part- 
ners, are  re8ix)nsible  as  such  only  to  those  who  have  acted  on 
the  faith  that  the  appearance  was  according  to  the  reality. 
The  whole  foundation  of  holding  such  persons  liable  is  good 
faith.  There  can  be  no  breach  of  faith  where  no  fiaith  has  been 
refused. 

Judgment  reversed. 

Rklaixys  Yalum  of  PofliTzn  akd  'Smajorvu  Tbrxxoht:  Denham  t. 
Bolenum,  71  Am.  Deo.  198^  note  204. 

It  18  BsBoa  to  Chabos  that  Gibcuiibtangis  oavhot  Outwuuh  Pon- 
rrvB  TsBTDiovT.  The  principal  caee  is  died  to  thii  efibot  in  limit  v.  StaU^ 
42  Oil  473,  4S2. 

Pabtt*8  DaoLAaATioHB  ABS  HOT  Admiwbiblb  ih  HIS  Favob,  thoQgh  aeoom- 
penied  by  aote  in  harmony  therewith^  to  rebut  or%umnl  the  effect  of  contrary 
declarations  made  by  him  at  other  times:  Buni  t.  RoyUmcey  59  Am.  Dec.  14Ql 

PBHSOM    HoLDIHO    TTrwar.w   qOT    AS    PaBZHSR    18    80    LlABLS   TO    TbOSI 

Who  Act  thxrson:  Bwrr  v.  Byen^  62  Am.  Dec  239;  Ontkr  t.  KiTher^  61 
Id.  724;  AlJenY.  Dmm,Z^lLtU%  i>nimn^  v.  PAtfpoC,  00  Id.  738^  and  notes. 
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EODDY  V.    Cox. 

[29  QSOBSIA,  29&] 

JtaiT  Turiar  OAmoT  Madttahi  Teoveb  aoainbt  Co-tehaht  except  ir)Mk« 
the  tenant  in  poeaession  sets  npan  adTene  daim  to  the  whole  property  te 
the  exdnaion  of  his  co-tenaiit;  bat  in  sach  a  case  the  reoovery  ie  founded 
on  a  partition,  and  the  plaintiff  can  recover  only  the  Talne  of  hia  inter«*Bt» 
and  not  that  onleas  he  allows  the  defendant  the  Talne  of  hie  interest  in 
all  other  property  cohered  by  the  same  joint  title^  and  held  by  him  pd» 
▼ersely  to  the  defendant. 

Bill  in  equity  by  R.  L.  Roddy  and  wife,  W.  L.  Lampldn 
and  wife,  R.  N.  Martin,  and  Andrew  Dunn,  alleging  that  the/ 
are  the  children  and  heirs  at  law  of  Josee  Dunn,  deceased,  and 
that  they  are  the  sisters  and  brother  of  David  A.  Dunn,  de- 
ceased, and  are  his  heirs  at  law,  together  with  his  widow;  that 
Joeee  Dunn  by  his  will  bequeathed  to  his  son,  David  A.  Dunn, 
certain  negroes  and  property,  which  he  left  in  the  possession  of 
Stephen  H.  Martin  as  trustee  for  his  son  and  his  heirs,  not  to  be 
subject  to  the  debts  of  his  son,  but  his  son  to  have  the  income 
thereof  yearly;  that  Martin  held  the  property  in  trust  for  many 
years,  until  David  A.  Dunn  removed  to  Alabama,  when  he  de- 
livered the  property  to  a  trustee  appointed  in  that  state,  who 
took  charge  of  the  same  under  the  terms  of  the  original  trust; 
that  David  A.  Dunn  married  in  Alabama,  and  died  leaving  no 
issue,  but  leaving  his  wife  and  the  complainants  his  heirs  at 
law;  ^'  and  his  estate  is  subject  to  distribution  among  them  ac- 
cording to  the  laws  of  said  state,  his  widow  being  entitled  to 
one  fourth  and  his  next  of  kin  to  the  remaining  three  fourths.'^ 
The  widow  of  David  A.  married  the  defendant  Aaron  J.  Cox, 
to  whom  the  Alabama  trustee  delivered  the  negroes  and  other 
property  held  in  trust  after  filing  a  bill  in  equity  in  Alabama, 
and  having  the  estate  of  David  A.  Dunn  decieed  insolvent,  and 
that  the  property  in  question  was  not  subject  to  his  debts,  but 
that  he  had  only  a  life  interest  therein,  and  obtaining  by  the 
decree  the  possession  of  the  property  for  distribution  among 
the  heirs  of  David  A.  One  of  the  negroes  by  the  name  of 
Troup  ran  away  from  Cox  and  came  to  the  house  of  R.  L. 
Roddy,  one  of  the  complainants,  in  whose  possession  he  had 
since  been  with  the  consent  of  the  other  complainants.  Cox 
had  brought  trover  against  Roddy  for  the  negro  Troup.  The 
complainants  allege  that  they  are  jointly  interested  with  Cox 
in  the  negro,  and  are  entitled  to  have  the  negro  partitioned 
among  them  share  and  share  alike,  and  for  this  purpose  they 
prav  tiiat  he  may  be  sold  aud  the  proceeds  of  the  sale  and  hirs 
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be  divided  amongrt  tli0iii,if  it  shall  be  fbiind  that  Cox  haanoi 
received  more  than  hia  share  of  the  estate  of  David  A.  Dunn, 
bat  they  charge  that  he  has  received,  and  has  now  in  his  poa- 
SMsion  somewhere  in  the  western  states,  all  the  remainder  oi 
of  said  estate,  amonnting  to  greatly  more  than  the  value  of  the 
negro  Troup.  They  pray  that  Cox  be  enjoined  from  further 
prosecuting  his  acti<m  of  trover,  and  that  Cox.  and  the  Alabama 
trustee  be  decreed  to  account  to  and  with  the  complainants  for 
the  amount  and  value  of  the  negroes  which  are  in  the  possea- 
sum  of  Cox,  together  with  their  hire,  deducting  from  the  samr 
his  share  as  husband  of  the  widow  of  David  A.  and  his  share 
of  the  boy  Troup.  The  defendants  demurred:  1.  For  want  of 
equity  in  the  bill;  2.  That  the  complainants  have  no  interest 
in  ibe  property  sued  for,  and  no  right  to  recover  it,  but  that  it 
passed  under  the  will  of  Josee  Dunn,  deceased,  to  Octavia 
Dunn,  the  widow  of  David  A.  Dunn,  as  his  sole  heir  at  law 
according  to  the  laws  of  Oeorgia,  where  the  will  was  made. 
The  court  sustained  the  demurrer  and  dismissed  the  bill  on 
the  second  ground  of  the  demurrer.  To  this  deoiakm  the  com- 
plainants  except 

Peeples  and  Cabamn^  and  Trippe  and  SUvem^  for  the  plaiu* 
tiffs  in  error. 

John  Butherford  and  A.  D.  Hammond^  contra. 

By  Court,  Stephens,  J.  We  concur  with  the  court  below, 
that  there  is  no  equity  in  this  bill,  but  our  view  of  the  rights  of 
the  parties  is  very  different  from  that  expressed  by  Judge  Ca- 
baniss.  Whether  the  estate  given  by  the  will  of  Josee  Dunn, 
to  his  son  David,  was  a  fee-simple  or  only  life  estate  with  re- 
mainder to  his  heirs  at  law,  and  in  the  latter  case  whether  the 
heirs  at  law  are  only  the  widow,  or  are  the  widow  together  with 
the  rest  of  kin,  are  questions  which  were  strenuously  argued 
before  us,  but  which  both  sides  at  last  besought  us  not  to 
decide  if  a  decision  of  them  could  be  avoided. 

We  think  such  a  decision  not  at  all  necessary  to  a  disposition 
of  the  case,  and  will  therefore  refrain,  according  to  the  wishes 
expressed  to  us,  from  giving  our  views  upon  these  points  indi- 
cated; but  will  content  ourselves  ^th  stating  the  reasons  why 
we  think  that,  upon  any  one  of  the  views  suggested,  this  bill 
was  tmneoessary,  and  therefore  withoul  equity. 

If  the  estate  conveyed  was  a  life  estate  to  David,  with  re- 
fm^iwJUm  to  his  heirs  at  law,  and  the  widow  his  sole  heir,  then 
tfii  UU  MIm  for  the  reason  assigned  bj  Judge  Cabaniss,  that  is 
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to  say,  the  complainants  simply  have  no  interest  in  the  matter. 
But  suppose  the  heirs  at  law  to  he  the  widow,  together  with  the 
complainants  who  are  the  next  of  kin.  This  was  decidedly  the. 
favorite  hypothesis  of  the  complainants.  If  it  be  the  true  ode, 
what  need  have  they  for  the  bill?  They,  who  are  defendants  in 
the  trover  case,  and  Cox,  who  is  plaintiff,  are  joint  tenants  of 
the  negro.  What  need  has  one  joint  tenant  for  an  injunction 
to  restrain  his  co-tenant  from  recovering  the  property  from  him? 
His  defense  at  law  is  good,  and  he  needs  no  more.  But  it  may 
be  suggested  that  although,  as  a  general  rule,  one  joint  tenant 
cannot  maintain  trover  against  his  co-tenant,  yet  he  may  do  so 
when  as  in  this  case  the  tenant  in  possession  sets  up  Ids  own 
adverse  claim  to  the  whole,  to  the  exclusion  of  his  co-tenant 
This  also  is  true;  but  in  such  a  case  the  recovery  is  founded 
on  a  partition.  Neither  joint  tenant  is  entitled  so  recover  from 
the  other,  under  any  circumstances,  the  entire  property  jointly 
owned,  but  only  the  value  of  his  own  interest  in  it.  Such  a 
case  results  in  a  partition  of  the  joint  property — ^the  whole  prop- 
erty which  is  held  by  the  same  joint  title.  They  may  if  they 
choose  remain  joint  tenants,  but  either  has  a  right  to  a  sever- 
ance. This  is  a  severance  of  the  whole,  and  not  of  a  part 
Now,  the  bill  alleges  in  this  case  that  Cox,  the  plaintiff  in  tro- 
ver, has  in  his  possession,  to  the  exclusion  of  his  joint  tenants, 
much  more  than  his  share  of  the  whole  joint  property.  If  so^ 
he  is  not  entitled  to  recover  his  interest  in  the  particular  negro, 
Troup,  whom  Dr.  Roddy  happens  to  have  in  his  possession. 
Cox  cannot  insist  on  a  severance  as  to  Troup  without  allowing 
it  as  to  all  the  rest  Upon  the  supposition  that  the  property  is 
to  remain  joint,  one  joint  tenant  cannot  recover  from  anotlier 
at  all;  his  recovery  must  be  based  upon  a  severance,  and  then 
the  measure  of  his  recovery  would  be  the  value  of  his  interest 
in  the  particular  property  sued  for  after  an  apportionment  of 
the  whole.  But  an  apjwrtionment  in  this  case  defeats  the 
right  of  recovery  at  all,  and  there  was  no  need  of  an  injunction. 
True,  the  bill  does  more  than  ask  an  injunction;  it  seeks  a 
frill  apportionment,  and  it  is  contended  that  the  bill  ought  to 
have  been  retained  for  tliis  purpose.  It  cannot  be  retained  for 
that  purpose  because  of  the  want  of  jurisdiction  over  Cox,  who^ 
as  shown  by  the  bill,  resides  out  of  the  state,  and  was  not 
caught  in  the  state  for  service.  This  part  of  the  bill  rests 
upon  the  other,  and  of  course  falls  with  it.  Without  the  in* 
junction  as  a  support  for  the  jurisdiction,  it  becomes  simply  a 
suit  in  this  state  against  a  resident  of  some  other  state,  who 
does  not  appear  ever  to  have  put  his  foot  inside  the  lindts  of 
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Geofgia.  Ai  it  mm  stnmgly  intimated  in  the  argument  that 
the  ri{^tB  of  iheee  parties  would  come  before  hb  again  upon 
the  points  which  we  do  not  decide,  I  will  not  pass  from  this 
part  of  the  sabject  without  indicating  a  point  on  which  we  do* 
sire  to  have  authority  produced,  if  any  exists;  that  point  is, 
who  are  the  heirs  of  David  Dunn  (in  case  David  did  not  take 
a  fee)  meant  by  the  will  of  Josee  Dunn?  We  do  not  feel  the 
least  difficulty  in  holding  that  the  will  (Josee  Dunn  having 
died  domiciled  in  this  state)  must  be  construed  according  to 
the  laws  of  Georgia;  but  we  cannot  see  that  this  necessarily 
leads  to  the  conclusion  that  the  widow  is  the  only  heir  (there 
being  no  children).  The  question,  with  this  assumption,  then 
becomes  this:  Who  are  the  heirs  of  David  Dunn's  personal 
property  according  to  the  laws  of  Georgia,  he  having  died 
domiciled  in  the  state  of  Alabama  ?  The  heir  is  he  on  whom 
the  law  casts  the  inheritance.  DiflTerent  laws  cast  it  on  differ- 
ent persons,  but  still  he  on  whom  it  is  cast  is  the  heir.  Then, 
on  whom  would  the  laws  of  (Seorgia  cast  the  personal  property, 
situate  in  Georgia,  of  a  person  dying  intestate  domiciled  in 
Alabama  ?  The  question  is  not  on  whom  the  laws  of  Georgia 
would  cast  the  personal  property  of  David  Dunn  if  he  had 
died  domiciled  in  Georgia;  that  is  a  supposititious  case.  The 
case  before  us  is,  when  he  died  domiciled  in  Alabama.  This 
exhausts  two  out  of  the  three  possible  cases;  the  other  is  that 
of  a  fee  in  David.  In  that  case  the  property  must  pass  through 
the  hands  of  David's  administrator  or  executor,  for  payment 
of  debts  first,  and  then  for  distribution  according  to  law,  or 
the  will,  if  there  be  one.  Of  course,  the  heirs  at  law  could  not 
maintiain  trover  before  this  has  been  done,  and  there  is  no  need 
of  an  injunction  to  restrain  Cox  in  that  view;  but  it  is  sug- 
gested that  this  has  been  done,  and  that  the  decree  in  Alabama 
Is  an  adjudication  that  the  property  belongs  for  distribution  to 
the  heirs  at  law;  that  whatever  estate  may  have  been  created 
by  the  wiU  of  Josee  Dunn,  it  is  now  re$  adjudieata.  This  may 
be  so  to  the  extent  of  binding  those  creditors  who  were  parties 
to  the  decree,  or  it  may  be  so  without  any  qualification  what- 
ever; but  then,  if  so,  it  only  amounts  to  this:  that  the  prop- 
erty belongs  to  the  heirs  at  law  (if  more  than  one)  as  joint 
tenants.  This  latter  case,  we  have  already  shown,  needs  no 
aid  from  an  injunction;  so  that,  in  any  of  the  three  views 
taken  of  the  interests  of  these  parties,  we  are  satisfied  there 
was  no  use  for  an  ii\{unction  and  no  jurisdiction  for  an  appor- 
tionment.   The  plaintiff  in  trover  can  submit  to  an  apportion- 
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ment  if  he  chooBes,  but  there  is  no  power  here  to  enforce  it 

against  him. 
Judgment  affirmed.  

Troteb  BSTWBiir  Oo-TENAHTB»  WHUT  LoBi  SutM^m  Y.  OkoM,  63  Am. 
060.  6i5,  note  661.  The  poMenioii  of  one  is  the  poneeium  of  all,  nraally, 
And  trorer  will  not  Ue:  BaU  v.  Page,  48  Id.  236.  It  is  held  that  a  deatruo- 
tion  or  sale  of  the  propeity  is  neoeaaary,  and  that  a  mere  oonTeraion  is  not 
sufficient:  Booh  ▼.  Moore,  67  Id.  669,  and  oases  dted  in  the  note  671.  One 
tenant  in  common  may  sae  his  oo-tenant  for  the  Talne  of  his  share  of  the 
property  where  the  defendant  has  destroyed  it  or  xandered  it  nseleis:  Ckiifilkr 
r.  PdHfolm,  46  Id.  499, 


Pool  v.  Mobbieu 

[»  QSOMIA,  174] 

AspmnoirB  laa  Krmnna  AOAnrar  Pabtu  Who  Mamm  Them  axd  thxdi 


FftITT  DC  ESTATI  IB  SvOCnUOB  TO  SaMB  EbXATI  HOT  TO  DzffSBXlIT  BlTATB 

or  Samb  Pbopxbtt. 
▲dmshioks  ov  Ldtb  Tenant  abb  not  EymsNOB  AOAnnrr  Bbicainbbbmak, 
since  they  are  not  privies  in  estate. 

OVB  OV  C0MPLA[NANT8  MAT  AmBND    BnJ«  BT  SlKDONa    OUT  mS   NaMB  AM 

Complainant  and  inserting  it  as  defendant^  nnder  the  Georgia  statates. 

To  Pbbmtt  Mbbgib  of  Onb  Estatb  into  Anothbe,  both  most  be  owned 
not  only  by  the  same  person  bat  in  the  same  ri^^t. 

Union  ov  Possbssion  and  Right  ov  Possbssion  ob  Wm't  Pbbbovaltt  in 
the  husband  or  his  assignee  bars  the  wife's  equity. 

Pobsbbbion  OB  Onb  Joint  Tbnant  is  Possbssion  of  All. 

It  is  Pbbsumbd  that  Mbn  Intend  to  Do  What  Thbt  bath  Bzobt  and 
Power  to  Bo  rather  than  what  is  beyond  their  right  and  power. 

Pabtition  of  Slatbs  bt  Husband  of  Bbmaindbbmen  dubinq  Lifb  of  Lifi 
Tenant  with  the  consent  of  the  latter  will  be  presumed  to  be  a  partition 
of  the  life  estate  alone  in  the  slaree,  not  of  the  life  estate  and  remainder, 
since  they  could  not  completely  (fivide  the  remainder  untQ  tiie  death  of 
the  life  tenant^  owing  to  the  existence  of  the  wives'  equities  until  that 
event. 

Bill  by  Pool  and  his  wife  Elizabeth  against  MorriB  and 
Absalom  R.  Allen,  praying  the  partition  of  certain  slaves,  and 
that  Mrs.  Pool's  equity  in  the  share  or  interest  in  the  daves 
due  the  complainants  be  set  up.  In  1814,  Absalom  Barney 
and  Daniel  Ramey  executed  deeds  of  ^ft  respectively,  grant- 
ing to  Nancy  Allen  certain  slaves  during  her  life,  and  at  her 
death  the  remainder  to  her  three  children  Absalom  R.,  Naomi, 
and  Elizabeth  Allen,  Naomi  married  Morris,  co-defendant 
with  Absalom  R.  Allen,  and  Elizabeth  married  Pool,  the  com- 
plainant. In  1828,  when  all  the  remaindermen  were  of  age, 
and  Naomi  and  Elizabeth  were  married,  Nancy  Allen,  the  lifu 
tenant,  and  her  husband  surrendered  their  life  estate  in^e 
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negroes  to  Moms,  Pool,  and  Absalom  Allen,  who  made  a  diyis- 
ion  thereof^  each  taking  possession  of  the  share  assigned  to 
him,  and  entering  into  bonds  to  pay  annually  a  sum  sufficient 
to  support  Nancy  during  her  life.    Under  this  division  Morris 
received  four  negroes,  Pool  three,  and  Absalom  Allen  two,  and 
the  difference  in  value  was  equalized  by  payments  of  money 
fit>m  one  to  the  other.    Nancy  Allen,  the  tenant  for  life,  8^u^ 
vived  her  husband,  and  died  in  1857.    Pool  and  his  wife  now 
file  this  bill,  charging  that  the  division  of  1828  was  temporary 
and  partial,  and  that  it  was  understood  between  the  parties 
that  upon  the  death  of  the  tenant  for  life  the  negroes  and  their 
increase  were  to  be  partitioned  and  a  final  division  made. 
They  amounted  now  to  twenty-four,  of  which  number  Morris 
had  eighteen.    Morris  answered,  denying  that  the  division  was 
temporary,  but  averred  that  it  was  &ial,  and  pleaded  the  stat- 
ute of  limitation  and  la^pse  of  time.    The  defendants  on  the 
trial  proposed  to  introduce  evidence  of  the  declarations  of  Nancy 
Allen  and  her  husband  relating  to  their  surrender  of  their  life 
estate  in  the  negroes.    Complainants  objected,  the  court  over- 
ruled the  objection,  and  the  complainants  excepted.    The  com- 
plainants during  the  trial  moved  to  amend  their  bill  by  striking 
therefrom  the  name  of  Pool  as  complainant  and  inserting  him 
as  a  party  defendant,  and  to  insert  the  name  of  one  Clarke,  as 
a  complainant  and  next  friend  of  Mrs.  Pool.    The  court  denied 
the  motion,  and  the  complainants  excepted.    To  charges  given 
and  refused  the  complaiJciants  excepted,  and  the  verdict  being 
for  the  defendants,  they  now  assign  error. 

Clarke  and  Lamar j  cmd  Jofm  J.  Fhyd,  for  the  plaintifib  in 
error. 

Peeplea  and  Cabamisij  contra. 

By  Court,  Stephens,  J.  We  think  the  presiding  judge  ened 
in  admitting  against  Wiley  Pool  and  his  wife  the  sayings  of 
James  and  Nancy  Allen,  uttered  at  any  time  except  at  the 
division  of  the  negroes.  What  they  said  at  that  time,  or  what 
anybody  else  said  then,  was  part  of  the  res  gestx^  and  would  be 
admissible  as  such.  But  what  they  said  either  before  or  after- 
wards is,  as  to  Pool  and  wife,  mere  hearsay.  True,  they  were 
life  tenants,  and  Pool  and  wife  were  remaindermen  in  the  same 
negroes,  but  they  were  not  privies  with  Pool  and  wife,  and 
therefore  their  admissions  are  not  evidence  against  Pool  and 
wife.  The  rule  is,  that  admissions  are  evidence  against  the 
parties  who  make  them  and  their  privies.  This  evidence  was 
admitted  upon  the  idea  that  Pool  and  wife  were  privies  in 
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estate  to  AOen  and  wife.  Not  so.  A  privy  in  estate  ia  a  buo- 
ceesor  to  the  same  estate,  not  to  a  difibrent  estate  in  the  same 
property.  In  this  ease,  the  estate  of  Allen  and  wife  was  daring 
Mrs.  Allen's  life,  and  ttie  estate  of  Pool  and  wife  did  not  eom- 
mence  till  the  other  was  ended. 

We  think  there  was  error  also  in  refusing  to  allow  Pool  to 
amend  his  bill,  by  striking  his  name  as  complainant  and  insert- 
ing it  as  defendant  The  amendment  act  of  1868  and  1854  is 
sorely  broad  enough  to  include  this  case. 

We  think  there  was  also  error  in  the  charge  that  when  Pool 
and  Morris,  the  husbands  of  the  two  women  entitled  in  remain- 
der,  and  young  Allen,  the  other  remainderman,  bought  out 
the  life  estate  of  Nancy  Allen,  that  life  estate  became  merged 
in  the  remainder.  Before  a  merger  of  one  estate  into  another 
can  take  place  both  estates  must  be  owned,  not  only  by  the 
same  person,  but  in  the  same  right.  Here  Pool  and  Morris 
owned  the  life  estate  of  Nancy  Allen  in  their  own  right,  lor 
they  bought  it,  but  they  owned  the  remainders  of  their  wives 
in  right  of  their  wives. 

But  we  consider  both  of  the  last*mentumed  enoirs  to  berery 
immaterial  in  the  view  we  take  of  this  case.  The  proposed 
amendment  aimed  to  abandon  Pool's  claim  for  a  new  division 
of  the  negroes,  and  to  rely  solely  on  the  wife's  equity,  while  we 
think  that,  in  any  one  of  the  state  of  facts  claimed  as  existing 
in  this  case,  the  wife's  equity  is  gone,  and  the  only  case  which 
the  complainants  can  [maintain  is  Pool's  claim  for  the  new 
division.  Hence,  also,  the  question  of  merger  is  immaterial| 
Ibr  it  applies  only  to  the  wife's  equity,  which  we  think  is 
effectually  controlled  by  other  principles.  If  there  has  been 
no  division,  the  wife's  equity  is  gone,  for  the  life  tenant,  Mrs. 
Allen,  is  confessedly  ddad,  and  all  of  the  negroes  were  in  the 
possession  of  Pool  and  Morris,  a  part  in  Pool's  and  a  part  in 
Morris's  possession,  before  this  bill  was  brought.  But  Pool 
and  Morris,  in  right  of  their  wives,  are  joint  tenants  of  the  re- 
mainder, and  the  possession  of  one  joint  tenant  is  the  posses- 
sion of  all.  The  negroes  in  possession  of  Pool  after  his  right 
of  possession  had  accrued  in  remainder,  as  it  did  immediately 
upon  the  death  of  the  life  tenant,  were  in  possession  of  all  the 
joint  tenants  in  remainder;  and  those  in  possession  of  Morris 
were  in  possession  of  all;  that  is  to  say,  in  possession  of  PooL 
Pool,  then,  was  in  possession  of  all  the  negroes,  and  the  posses- 
jion  and  right  of  possession  being  united  in  tiie  husband,  his 
estate  became  perfect,  exempt  from  the  wife's  equity.  The 
union  of  possession  and  the  right  of  possesclD!!  is  the  husband 
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always  bars  the  wife^B  equity.    Bnt  again:  sappoae  there  wai 
a  division  of  the  life  estate  only,  as  the  complainants  contend 
was  the  fact;  then  the  same  consequence  follows.    When  Mrs. 
Allen  died,  all  the  negroes  were  in  possession  of  Pool,  either 
in  his  own  person  or  through  his  joint  tenant  Morris,  and  the 
right  of  possession  to  the  remainder  at  that  time  also  fell  to 
him,  and  the  same  union  as  before  taking  place,  the  same  con* 
Bequence  follows.    Again:  suppose  the  division  included  both 
life  estate  and  remainder,  as  the  defendant  contends  was  the 
fact,  and  the  same  effect  is  produced  on  the  wife's  equity.    In 
this  case,  Morris  was  not  holding  the  negroes  as  joint  tenant 
when  Mrs.  Allen  died,  but  was  holding  as  his  own  in  severalty. 
But  he  was  holding  under  a  conveyance  firom  Pool,  for  the 
division,  if  it  included  the  remainder,  amounted  to  a  convey- 
ance to  Morris  of  Mrs.  Pool's  estate  in  those  negroes  which 
were  assigned  to  Morris.    It  was  a  conveyance  which  Pool 
could  never  recall;  it  effectually  carried  his  interest  firom  the 
first.     Then  at  the  death  of  Mrs.  Allen,  Morris  stood  clothed 
with  Pool's  right  of  possession,  and  he  had  the  actual  posses- 
sion in  his  own  person.    Again,  therefore,  the  possession  and 
the  right  of  poesessiou  were  united  in  the  same  person;  not  in 
the  husband,  to  be  sure,  but  in  one  who  derived  his  right  from 
the  husband.    The  husband's  act  united  the  two  things  in 
another  person.    This  union,  whether  it  takes  place  in  his  own 
person  or  in  the  person  of  another,  is  equally  effectual  to  bar 
the  wife's  equity.    This  is  obvious  fix>m  a  consideration  of  what 
that  equity  is,  and  in  what  cases  it  can  be  asserted.    It  isonly 
in  cases  where  the  estate  cannot  be  reduced  to  possession  of 
the  husband  or  his  assignee  without  the  aid  of  a  court  of 
chancery.    When  the  husband  or  his  assignee  applies  to  the 
court  for  the  enforcement  of  his  rights,  the  court  compels  him 
to  make  an  equitable  settlement  before  it  lends  him  its  aid. 
The  jurisdiction  has  been  extended  so  that  the  wife  herself 
may  move  in  the  matter,  whether  the  husband  moves  or  not; 
but  she  can  get  the  remedy  only  in  cases  where  the  husband 
would  be  obliged  to  resort  to  the  court  to  enforce  his  rights  if 
they  are  resisted.    That  is  to  say,  she  can  never  assert  her 
equity  in  cases  where  the  husband  or  his  assignee  already 
have  the  possession  and  the  right  of  possession,  and  where, 
consequently ,  there  can  be  no  possible  occasion  to  resort  to  the 
court  in  order  to  have  anjrthing  further  done.    The  death  of 
the  life  tenant  was  the  time  when  the  wife's  equity  was  lost  in 
each  of  these  supposed  cases. 
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The  only  remaimng  queetion  is  one  on  which  the  whole  case 
turns.  We  think  it  was  error  in  the  judge  to  refuse  to  charge 
as  requested  by  complainant,  that  the  division  which  was 
made  by  Pool,  and  Morris,  and  young  Allen,  in  the  life-time 
of  Mrs.  Allen,  most  be  presumed  to  have  included  only  the 
life  estate  which  they  had  the  power  to  divide  with  complete- 
ness and  finality  at  that  tune,  and  not  the  remainder  which 
they  had  no  power  so  to  divide  before  the  death  of  Mrs.  Allen. 
The  division  was  of  course  meant  to  be  a  complete  one  of 
whatever  was  divided,  unless  the  contrary  appears.  The  life 
estate  could  have  been  completely  divided  at  that  time,  nothing 
else  being  necessary  to  render  it  perfect,  but  the  remainder 
could  not  have  been  so  divided  at  that  time,  for  that  division 
could  not  be  complete  till  the  death  of  Mrs.  Allen,  since  up 
to  that  event  either  of  the  wives  could  have  disturbed  it  by 
asserting  her  equity.  It  is  a  rational  presumption  that  men 
intend  to  do  that  which  they  have  a  right  and  power  to  do, 
rather  than  what  is  beyond  their  right  or  power.  This  pre- 
sumption must  prevail  till  rebutted  by  affirmative  oontraiy 
evidence. 

These  principles  dispose  of  all  the  queetiozui  raised  by  the 
bill  of  exceptions. 

Judgment  reversed. 

PosBHnoir  ov  Oini  Ck>-TivAiiT  n  FosBBiRni  ov  Aix:  SoMmrA  v.  8mUkt 
71  Am.  Deo.  72,  note  78;  aee  alio  Boddjf  v.  Ooob,  mte^  ^  M^  and  nolo;  AJka^ 
ander  t.  JCsnueiy,  70  Id.  868^  and  note. 

DlOLABAXIOHS   OV   PlBTT  TO  BlOOBD  Om  OhB   lUMTlflMD  WTEK  HiM  Si 

LmBSfr  are  oompetent  eridence  againrt  aooh  party:  FkhtU  v.  8^B{fi,  86  Am* 
Deo.  214.  Deolarationa  of  party  hmng  poaieanop  of  alave  In  diapangemenl 
of  hia  own  title  are  admiaaible  agalnat  a  anbaequit  poiohaaer  or  olaimant 
under  him:  FroUckT.  PttOe^,  86  Id.  418;  aee  alao  Wattr.  Bmdt,  64  U.  84^ 

and  note. 

Hubbakd's  BiaHT  ovnt  Wnn^i  Pnaoviurrt  Baa  8coU  v.  Eh,  68  Abl 
Deo.  468,  note  480;  Arle^  r.  C^^  68  Id.  286. 

MXBOXB  OV  JSgtJOMB  TAOS  FX<10I  OHLT  WBUB  TwO  ERAXM  UVOBh^ 

the  aame  peraon  in  the  aame  tight:  PtaU  v.  Batik  qf  Btmiingion,  88  Am.  Dea 
201. 

Fuvrnr  m  Kwin^  Wmat Ooawnu'iM:  Bmmo^%^Eawm4'^Kmmii^ 
80  Am.  Deo.  811,  812. 


CAaES 

SXrPEEME   COTJET 

cor 

ILUNOIEL 

Dteb  V.  Flint. 

CU  ILLDIOU,  801] 

Catan  XBraroCAO  Takes  Judicial  Koracn  ov  Oi?il  QifiOBfl  or  OoiTBTf 
in  which  it  holds  its  sittrngs.  And  where  an  sffids¥tt  for  attsflhiniiit 
appears  on  its  faoe  to  hare  been  made  in  the  oounty  where  the  salt  it 
hrooghtk  and  the  jurat  is  signed  by  a  person  ss  notsry  pnUio^  it  will  he 
intended  that  he  was  a  notary  for  that  county. 

tm  IzxiNon^  AmDATiT  iob  ArxACBOfEin  Madi  bspou  Kotaxt  Pusuo 
XV  Oouimr  in  which  the  suit  is  brought  need  not  be  aathentieated  under 
his  seal  of  office.  Bat  if  the  oath  is  made  in  any  other  ooonty  than  the 
one  where  the  suit  is  pending,  or  if  it  is  made  oat  of  the  state»  the  official 
character  of  the  officer  before  whom  it  is  made  most  be  proved. 

Sbskt  CoNTAnnNQ  Faosimilx  or  Koiabt's  Sxai.  Attaohid  to  Bboobd 
BT  Glebk  wiQ  not  be  jadioially  o-rmnm^  by  the  sapreme  ooarl^  for  it  is 
no  part  of  the  record. 

Illxhois  Statdtb  Empowxbs  Kotabub  Pubuo  to  ABMnnDBm  Oathb 
WITHOUT  Rkquibino  Sxal  to  their  attestations. 

Ajvxdayit  roB  Attaohmxnt  Ribtino  oh  ImoBMAznur  avp  Bbluv  of  the 
attaching  creditor  or  his  agent  is  insofficient.  Sach  affidavit  most  state 
positively  both  the  indebtedness  and  the  non-residence^f  the  defendant, 
and  information  and  belief  cannot  sapply  the  place  of  a  positive  allega- 
tion as  to  either. 

A88UHP8IT  against  a  noQ-reBident  commenced  by  writ  of  at- 
tachment. The  affidavit  for  the  writ  ig  as  follows:  ^  State  of 
nUnois,  Logan  county,  ss.  Circuit  court  of  Logan  comity. 
September  term,  A.  D.  1857.  Thompson  J.  S.  Flint  of  Chi- 
cago, in  the  county  of  Cook,  state  of  IHinois,  being  first  duly 
sworn,  on  oath  says  that  he  is  the  agent  of  Richard  F.  Flint,  of 
Oreen  Bay,  Wisconsin.    That  he  is  informed  and  verily  be* 
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lieveB  that  Isaac  DyetfOt  East  Baldwin  in  the  state  of  Maine, 
is  justly  indebted  to  said  Richard  F.  Flint  in  the  sum  of  about 
nineteen  hundred  and  twenty-five  dollars,  for  money  reoeiYed 
by  said  Dyer  from  sales  of  land  made  by  said  Dyer,  belonging 
to  him  and  said  Bichard  F.  Flint,  and  by  said  Dyer  retained 
from  said  Flint  I  further  say  that  said  Dyer  is  not  a  resident 
of  the  state  of  Illinois,  and  pray  that  a  writ  of  attachment  in 
due  form  of  law  may  issue  against  the  estate  of  said  Dyer 
which  may  be  found  in  said  county  of  Logan;  and  further  I 
say  not  Thompson  J.  S.  Flint.  Subscribed  and  sworn  to 
before  me  August  17,  1857.  John  Forsyth,  Notary  PubUo 
[l.  8.].''  There  was  a  judgment  by  de&ult  The  other  fetoti 
appear  from  the  opinion. 

Partans  and  Ooodmnj  for  the  plaintiff  in  error, 
Seammon  and  FulUff  lor  the  defendant  in  error. 

By  Court,  Bbbbsb,  J.  This  is  an  action  commenced  by 
attachment  against  an  absent  and  non-resident  debtor,  and 
default  taken. 

Seyeral  objections  are  made  to  the  regularity  of  the  proceed* 
ings.  The  first  is  as  to  the  manner  in  wliich  the  affidavit  is 
sworn  to,  and  its  substance. 

The  affidavit  appears  (m  its  face  to  have  been  sworn  to  in 
Logan  county — ^that  is  the  county  stated  in  the  margin,  and 
there  is  nothing  in  the  record  impeaching  it  The  jurat  ia 
signed  by  '^  John  Forsyth,  Notary  Public,"  and  it  is  a  fiur  in* 
tendment  that  he  was  notary  public  of  Logan  county.  The 
court  trying  the  case  would  so  intend;  it  would,  ex  officio^  take 
notice  of  the  civil  officers  of  the  county  in  which  it  holds  its 
sittings:  Thompmm  v.  HasieUy  21  HL  215,  and  cases  there  cited. 
By  our  statute,  a  notary  public  can  admioister  oaths  in  all 
cases,  and  proof  of  his  official  character  is  not  required:  Stout 
V.  Slatteryj  12  Id.  162;  Bowley  v.  Berrian^  Id.  200.  In  this  last 
case  it  was  objected,  as  it  is  here,  that  if  a  notary  takes  an 
affidavit  which  is  to  become  the  foundation  of  an  attachment, 
he  must  authenticate  it  under  his  seal  of  office,  and  the  thirty* 
second  section  of  chapter  9,  B.  S.,  Scates's  Comp.  285,  is  referred 
to  as  sustaining  the  position. 

This  section  embraces  three  kinds  of  cases,  one  when  the  affi* 
davit  is  made  in  the  county  where  the  suit  is  brought,  as  is  this 
case,  where  proof  of  official  character  is  not  required,  the  court 
taking  judicial  cognizance  of  all  who  are  authorized  to  admin- 
ister oaths  within  the  county;  another,  where  the  oath  is  made 
in  a  county  other  than  the  ono  where  the  suit  is  pending,  in 
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which  case  the  official  character  must  be  proved;  and  lastly, 
when  the  oath  is  made  out  of  the  state  before  any  officer  author- 
ised by  the  statute  to  take  the  acknowledgment  of  deeds,  in 
which  case,  also,  proof  of  his  official  character  must  be  made* 
Their  acts  are  to  be  authenticated  in  the  same  manner  as  in 
taking  the  acknowledgment  of  a  deed. 

It  is  insiBted,  however,  that  the  record  shows  that  the  notary 
was  actually  a  notary  in  Chicago,  and  not  of  Logan  county, 
and  that  it  so  appears  firom  a  £EU)-6imile  of  his  seal,  as  presented 
on  the  abstract.    There  is  a  representatioin  in  ink  of  a  circle, 
within  which  are  the  words,  executed  with  a  pen,  ^  John  For- 
syth, Notary  Public,  111.,  South  Chicago,''  but  there  is  nothing 
of  that  kind  appearing  in  the  record.    The  sheet  attached  by 
the  clerk  is  no  part  of  the  record,  which  we  can  judicially  ex- 
amine.    The  intendment  from  the  record  is,  that  the  jurat  was 
made  before  a  notary  public  of  Logan  county,  an  officer  au- 
thorized by  law  to  administer  oaths,  and  we  must  so  hold,  and 
hold  further,  under  the  decision  in  Rowley  v.  Berriariy  supray 
that  his  seal  was  unnecessary  to  the  authentication.    But  there 
is  to  the  jurat  in  this  case  a  scroll  denoting  a  seaL    Our  stat- 
ute, R.  S.,  c.  76,  tit  Notaries  Public,  Scates's  Comp.  794,  does 
not  require  they  shall  have  a  seal,  and  by  chapter  76»  tii 
Oaths  and  AffirmationS|  Scates's  Comp.  796^  which  gives  to 
notaries  public  power  to  administer  oaths  in  all  cases,  does  not 
lequire  a  seal  to  their  attestations. 

But  a  notary  cannot  take  the  acknowledgment  of  a  deed  ii 
he  has  no  official  seal,  for  the  statute  requires,  B.  S.,  c.  24,  sec. 
16,  Scates's  Comp.  965,  he  shall  have  a  seal  by  which  such  an 
act  shall  be  authenticated,  but  in  no  other  case. 

The  cases  referred  to  in  4  Black!  185,  and  6  Id.  857,  were 
decided  under  the  statute  of  Indiana,  which  expressly  requires 
all  notarial  acts  to  be  under  the  official  seal  of  the  notary. 

It  is  urged  that  peijury  could  not  be  assigned  on  this  affida- 
vit for  the  reasons  stated,  that  it  purports  to  have  been  sworn 
to  in  Logan  county,  and  it  is  inferable  from  the  circumstances 
that  it  was  made  in  Cook  county.  If  made  in  Cook  county, 
and  before  a  competent  officer,  surely  peijury  could  be  assigned 
on  it,  though  purporting  to  have  been  made  in  Logan:  8  GreenL 
Ev.  181,  sec.  192.  But  as  to  the  objection  that  the  affidavit  is 
not  certain  or  positive  as  to  the  indebtedness,  but  rests  wholly 
on  information  and  belief,  we  think  that  is  well  taken. 

Our  statute  is  in  these  words:  '^If  any  creditor,  his  agent  or 
attorney,  shall  file  an  affidavit  in  the  office  of  the  clerk  of  the 
dieuit  court  of  any  county  in  the  state,  setting  forth  that  any 
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person  is  indebted  to  such  creditor  in  a  sum  exceeding  twenty 
dollars,  stating  the  nature  and  amount  of  such  indebtedness  as 
near  as  may  be,  and  that  such  debtor  is  not  a  resident  of  this 
state,  it  shall  be  lawful  for  the  clerk  to  issue  a  writ  of  attach- 
ment," etc.:  Scates's  Comp.  228. 

These  requirements  of  the  statute  must  be  fulfilled*  The 
creditor  or  agent  making  the  affidavit  cannot  rely  upon  hear- 
say as  to  either.  He  must  positively  allege  both  the  non-resi- 
dence and  the  indebtedness — its  nature  and  amount,  as  near 
as  may  be — ^as  near  as  the  peculiar  kind  of  indebtedness  will 
enable  him  to  do.  Information  and  belief  cannot  supply  the 
place  of  a  positive  allegation  that  the  defendant  ^4s  indebted/' 
or  that  he  is  non-resident.  As  to  the  first,  if  an  agent  makes 
the  affidavit,  his  conscience  may  be  relieved  by  stating  his 
means  of  knowledge,  by  stating  as  appears  firom  his  certain 
note  signed  by  him,  or  from  other  evidence  in  possession  of  the 
agent. 

We  have  found  no  case  sustaining  the  view  of  the  attaohing 
creditor's  counsel,  except  the  case  of  Ker  v.  PhiUpSy  2  S.  C.  197, 
in  which,  in  an  affidavit  for  an  order  to  hold  to  bail,  a  majority 
of  the  court  held  that  where  the  plaintiff  resides  in  a  foreign 
country  an  affidavit  made  by  his  agent  in  South  Carolina,  that 
he,  the  agent, ''  is  informed  and  believes  that  the  defendant  is 
indebted  to  the  plaintiff,"  is  sufficient.  In  that  state  the  stat- 
ute referred  to  does  not  seem  to  require  a  positive  statement  of 
indebtedness,  as  in  ours. 

We  have  no  power  to  release  parties  fiom  the  requirementa 
of  a  statute,  or  to  relax  a  rule  therein  prescribed.  A  positive 
averment  of  indebtedness  and  of  non-residence  being  required| 
whether  the  affidavit  be  made  by  the  creditor  or  his  agent,  we 
cannot  dispense  with  it  however  much  it  might  accommodate 
parties,  suing  as  well  in  their  own  right  as  in  autre  droit  We 
must  adhere  to  the  words  of  the  statute,  leaving  to  the  legisla- 
ture, where  it  belongs,  the  question  of  any  change  or  modifica- 
tion in  it  that  may  be  desirable  or  necessary. 

In  the  action  of  replevin  the  statute  provides,  Scates's  Comp. 
226,  before  any  writ  of  replevin  shall  issue,  the  person  bringing 
the  action,  or  some  one  in  his  or  her  behalf,  shall  make  oath 
or  affirmation  before  the  clerk  of  the  circuit  court  or  any  jus« 
tice  of  the  peace  of  the  proper  county,  ^'  that  the  plaintifT  in 
such  action  is  the  owner  of  the  property  described  in  the  writ 
and  about  to  be  replevied,  or  that  he  is  then  lawfully  entitled 
to  the  possession  thereof,"  etc.    In  such  case  the  affidavit  of 
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ownership,  if  made  by  the  agent,  mnst  be  as  poaitiTe  ai  if 
made  by  ibe  owner  himself:  Frink  y.  Flanagan^  1  Oilm.  88. 

We  think,  as  the  phraseology  of  the  two  statutes  are  identical, 
the  a£BdaTit  for  an  attachment  against  a  non-resident  debtor, 
whether  made  by  the  creditor  himself  or  by  his  agent,  must 
allege  in  positive  terms  the  indebtedness,  as  well  as  tho  non- 
residence.  Nothing  short  of  this  would  seem  to  fdlfill  the  re< 
qnirements  of  the  statute. 

For  this  error  the  judgment  of  the  court  bdow  ia  reversed^ 
and  the  cause  remanded,  with  leave  to  amend. 

Judgment  reversed. 


OOVBT  WILL  TAMM  JjJtfKJUL  VODOI  OT  OfflL   OwWKOmB  09  OCfUWrX  1b 

wUoh  Ife  iMldfl  ttB  dttfaiffi:  8m  SltafeT.  IRWi— i^  S8  An.  Deo.  SB^  note  TOj 
LUmgUom  t.  EeUdk,  41  Id.  160^  aote  170»  TkUkmmm  t.  Awy,  78  m.  284^ 
ettiag  tiM  priPM^  oMtt. 

JkinstAvni  iQK  AiTAuaiUHT  MUBV  BusixivaLT  Avnt  InmnDms  akd 
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•ttNT  esNe  •!•  eoUeoted. 
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V.  flWfK  u.  aio. 
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m  'BMMm  Onv  Bmwaaii  Noib  Dwsjjud  e«  aai  tte  «■• 
oAced  la  ofldenoe  it  a  tetel  Tarianoe. 
Himi^  Suiii^  HAonTir*^n^  Dasbb^  DuBATRnra^  avp  Tixm  abb  liAxms 

ov  BHDiTtiii  DnoBXFnoir,  and  mnst^  in  general,  be  preoieely  proved. 
Li  DaoLABDro  oh  Cootiuct  It  vmsd  hot  bh  Baam>  nr  ELao  Viokbai 
f  bat  if  it  be  ao  reeited,  the  reeitid  nnut  be  etrietly  aoonrate.  If  the  in- 
•tmment  be  deolaied  on  cooovding  to  ite  legil  effect^  that  eflEeet  moat  be 
tnily  atated;  and  if  then  be  a  faOnre  In  either  mode^  an  ezoeption  may 
be  taken  for  the  Tariaaoe^  and  the  Inatmment  oannot  be  given  in  eri- 


ASSUMPSIT  on  a  promissory  note.  The  declaration  set  oat 
the  legal  effect  of  the  note.  The  appellant  olijjeoted  to  the  in- 
trodnction  of  the  note  offered  in  evidence^  and  the  court  over- 
ruled the  objection,  and  rendered  judgment  for  the  plaintiff 
bdow.    The  other  facts  are  stated  in  the  opinion. 
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Thorpe  and  Tapper  ^  ton  the  appellant. 
A.  B.  BwM^  ton  the  appellee. 

67  Coorty  Walkxb,  J.  The  alleged  Tariance  in  this  ease 
depends  on  the  question  whether  the  note  given  in  evidence 
was  the  one  described  in  the  declaration.  That  offered  in  evi- 
dence was  one  half  cent  greater  in  amount  than  the  one  de- 
clared on.  It  is  a  familiar  rule  of  pleading  that  the  contract 
must  be  stated  correctly^  and  if  the  evidence  differs  from  the 
statement,  the  whole  foundation  of  the  action  foils,  because  the 
contract  is  entire,  and  must  be  proved  as  laid.  A  distinction 
is,  however,  made  between  matters  of  substance  and  matters 
of  essential  description.  The  former  may  be  substantially 
proved,  but  the  latter  must  be  proved  with  a  degree  of  strict- 
-ness  extending  in  some  cases  even  to  literal  precision.  No 
allegation  descriptive  of  the  identity  of  that  which  is  legally 
essential  to  the  claim  can  ever  be  rejected.  And  of  this  char- 
acter are  names,  sums,  magnitudes,  dates,  durations,  and 
terms,  which,  being  essential  to  the  identity  of  the  writing  set 
forth,  must,  in  general,  be  precisely  proved. 

In  declaring,  it  is  not  necessary  that  the  contract  should  be 
recited  in  hasc  verba;  but  if  it  be  so  recited,  the  recital  must 
be  strictly  accurate.  If  the  instrument  be  declared  on  accord- 
ing to  its  legal  effect,  that  effect  must  be  truly  stated,  and  if 
there  be  a  failure  in  either  mode,  an  exception  may  be  taken 
for  the  variance,  and  the  instrument  cannot  be  given  in  evi- 
dence. While  the  variance  is  trifling  in  amount,  it  is  descrip- 
tive of  the  identity  of  the  instrument,  and  being  so,  it  is  materiaL 
The  note  given  in  evidence  was  not  the  one  described  in  the 
declaration.  It  is  true  this  is  but  the  fractional  part  of  a  cent, 
and  is  trifling  in  value,  but  if  the  same  fraction  were  applied 
to  a  dollar  or  an  eagle,  the  value  becomes  material  and  matter 
of  substance.  And  if  courts  may  disregard  the  variance  in  the 
one  case,  no  reason  is  perceived  why  they  may  not  in  the  other. 
The  one  is  a  violation  of  a  rule  of  evidence  as  much  as  the 
other.  And  the  principle  of  the  rule  does  not  depend  upon 
value  or  amount  for  its  binding  force. 

However  much  courts  may  regret  that  a  slip  in  pleading 
should  delay  the  party  in  the  administration  of  justice,  the 
rules  of  law  must  be  observed.  If  the  rule  were  relaxed  in  this 
case,  it  would  be  to  sanction  a  looseness  in  practice  that  might 
eventually  be  productive  of  more  injury  than  benefit.  If  we 
depart  from  the  well-established  rules,  the  departure  would  be 
followed  and  likely  extended  in  subsequent  cases,  until  a  de- 
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Kription  of  the  iDstrament  sued  upon  would  ooase  to  be  re* 
quired. 

For  these  teasonfl,  we  are  of  the  opinion  that  the  judgment  of 
the  court  below  shonld  be  reversed,  and  the  oanse  remanded, 
leaye  to  plaintiff  to  amend  his  declaration. 

Judgment  reversed. 


VaMABCB  BJPTWaMI  yOTBDjWLAB«D  OTK  AMD  ThAT  OwMWKMD  OT  EvWUCS: 

flea  JtfiBbift  T.  J7ad0ii»  70  AnL  ]>ML  683;  a  dIfbnnM  of  bidl  a  ont  is  a  fMiJ 
TMJaaoe:  GermamSa  Fkt  Im,  Ox  r.  LUbenmm,  68  DL  118^  eitiiigtlMpriiMipd 


Vabiabcb  axd  Faujibb  ov  Pboov,  GsinDLAU.T:  8m  Bdbiap  t.  Aaolqi^  67 
Am.  Deo.  120^  note  131,  wbere  other  cMee are  eoEeeted;  JCUt.  Jf«fpjl|f,  Id. 
Ma  note  042;  JM&y  r.  JfoMuom  66  Id.  387. 

IfArmts  ov  EaBBnxAL  Dmorzftiov  mubt  n  FuomLr  PBOfBH  AniA 
T.  Omhv^  66  Am.  Dee.  87%  note  874;  Sinetet  t.  Sinetet^  48  IIL  161^  cittig 
the  poBonel 


Wads  v.  Moppbtt. 

[U  lUQKKU,  lie.] 

fliAiA  ov  GBimL  Bsnnimi  Asbolutb  ab  agfwam  PismrwiUioiit  eetaal 
payment  or  delivery,  when  the  termi  of  sale  are  agreed  npon  end  tiie 
bargain  ie  atmck;  and  the  title  thereapon  peeaee  to  the  rendee^  although 
the  right  to  the  pMaewicm  doee  not  peae  nntal  the  piioe  la  paid  or  aatia- 
laotorfly  arranged. 

On  Who  Sblls  Chattbl  at  Auomnr  ov  Gbbdit  to  a  poiohaaer  whotaila 
to  oomply  with  the  terma  of  the  aala  within  the  time  for  which  the  eredit 
waa  given  may,  after  the  expiration  of  that  time,  aoe  for  the  prioe  with- 
oat  a  delivery  of,  or  an  offer  to  delirer,  each  ehattei  to  the  poiohaaer. 
The  vendor,  in  anch  a  oaae,  haa  a  lien  on  the  chattel  whioh  he  ia  not 
reqnired  to  retinquiah  until  he  ia  paid  the  prioe  agreed. 

Assumpsit.  The  court  instructed  the  jury  that  if  they  be- 
Heved  from  the  evidence  that  the  defendant  below  bid  off  the 
mule  at  the  sale  of  the  plaintiffs  below,  that  that  was  a  con- 
tract  of  sale  between  the  parties,  and  the  plaintifDai  had  a  right 
to  compel  the  defendant  to  take  the  mule;  that  if  the  defend- 
ant afterwards  failed  or  refused  to  comply  with  the  conditions 
of  the  sale,  by  giving  bond  and  security  that  that  was  his  own 
wrong,  of  which  he  could  not  take  advantage,  and  that  his 
fidling  to  give  bond  and  security  could  not  affect  the  plaintiffs' 
right  to  sue  for  and  recover  of  the  defendant  the  price  which 
he  had  agreed  by  his  bid  to  give  for  the  mule.  Tfaeother  facts 
are  stated  in  the  opinion. 

Po&t  and  ISippefj  for  the  plaintiff  in  emir. 
A.  B.  Bwfm^  for  the  defendants  in  error. 
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By  Coorty  Bbbbbe,  J.  This  ie  a  declaration  in  a$9ump9Uj 
and  the  first  count  is  for  a  mole  bargained  and  sold,  and  the 
other  is  for  a  mule  bargained,  sold,  and  delivered  to  the  defend* 
ant.    The  verdict  is  general  for  the  plaintifik 

The  questions  presented  are,  Do  the  facts  proved  amount  to 
a  sale  of  the  mule?  and  were  the  instructions  given  for  the 
plaintiflfs  proper,  and  those  asked  by  the  defendant  properly 
refused? 

It  is  a  general  rule  of  the  common  law  as  to  sale  of  chattels 
that,  as  between  the  vendor  and  vendee,  no  actual  deliveiy, 
symbolical  or  otherwise,  is  necessary — the  completion  of  th^ 
bargain  being  all  that  is  requisite  to  pass  the  title,  thou|^  not 
the  possession,  until  the  price  be  paid  or  satisfactorily  arranged. 

In  Noy's  Maxims,  as  quoted  by  Lord  BUenborough,  C.  J.,  in 
Hinde  v.  WhUehauae  cmd  Ocdan^  7  East,  568,  it  is  said:  ^^If  I 
sell  my  horse  for  money,  I  may  keep  him  until  I  am  paid;  but 
I  cannot  have  an  action  of  debt  until  he  be  delivered;  yet  the 
property  of  the  horse  is  by  the  bargain  in  the  bargainor  or 
buyer.  But  if  he  do  presently  tender  me  my  money,  and  I  do 
refuse  it,  he  may  take  the  horse,  or  have  an  action  of  detainment 
And  if  the  horse  die  in  my  stable  between  the  bargain  and 
delivery,  I  may  have  an  action  of  debt  for  my  money,  because 
by  the  bargain  the  property  was  in  the  buyer."  So  in  2  Bla. 
Com.  448,  citing  Noy. 

Kent  siCys:  ''  When  the  terms  of  sale  are  agreed  on,  and  the 
bargain  is  struck,  and  everything  that  the  seller  has  to  do  with 
the  goods  is  complete,  the  contract  of  sale  becomes  absolute  as 
between  the  parties,  without  actual  payment  or  delivery,  and 
the  property  and  the  risk  of  accident  to  the  goods  vest  in  the. 
buyer:"  2  Kent's  Com.  491. 

In  Potter  v.  Cowandj  Meigs,  26,  it  is  said:  '^>'  is  not  the 
delivery  or  tender  of  the  property,  nor  the  payment  or  tender 
of  the  purchase-money,  which  constitutes  a  sale.  The  sale  is 
good  and  complete  so  soon  as  both  parties  have  agreed  to  the 
terms — then  the  rights  of  both  are  instantly  fixed.  But  to 
have  his  action  for  the  price,  the  seller  must  deliver  or  ofTer  to 
deliver  the  property.  If  he  tenders  a  delivery  of  the  property, 
and  demands  the  purchase-money,  he  may  have  his  action  of 
debt  or  asmimprit  if  it  be  refused." 

In  WiUia  v.  WtUitl's  AdmW^  6  Dana,  48,  the  doctrine  was 
declared  that  a  sale  of  goods  becomes  absolute — ^the  property 
vested  in  the  buyer,  and  at  his  risk,  as  soon  as  the  bargain  in 
concluded,  without  actual  payment  or  delivery. 

In  TarUng  v.  BaxUr,  6  Bam.  &  Cress.  860,  9  Dow.  ft  By.. 
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272,  the  court  say:  *^  The  rule  of  law  is  that  where  there  is  an 
immediate  sale,  and  nothing  remains  to  be  done  by  the  Tendcn* 
as  between  him  and  the  vendee,  the  property  in  the  thing  sold 
▼ests  in  the  vendee,  and  then  all  the  consequences  resulting 
from  the  vesting  of  the  property  follow;  one  of  which  is  that  if 
it  be  destroyed  the  loss  falls  on  the  vendee." 

So,  in  Gardner  v.  Hawlandy  2  Pick.  602,  Skwnway  v.  Ratter j 
8  Id.  443  [19  Am.  Dec.  340];  Parsons  v.  Dickinson^  11  Id.  352. 
The  same  doctrine  is  recognised  in  North  Carolina:  State  v. 
FulUr,  6  Ired.  L.  26. 

So  in  Ohio,  the  court  say,  in  Hooben  v.  BidweUj  16  Ohio,  610 
[47  Am.  Dec.  386]:  ^^The  civil  law  required  a  delivery,  and  so 
it  has  been  said  did  the  common  law.  But  we  think  delivery 
not  necessary  by  the  common  law  to  pass  the  title  to  personal 
property;  that  a  sale  without  it  is  complete  as  between  the 
parties,  Uiough  it  be  not  so  as  to  affect  the  interests  in  certain 
cases  of  third  persons." 

In  New  Hampshire,  Bicker  v.  CroM,  5  N.  H.  671  [22  Am. 
Dec.  480],  the  court  say:  ^'The  general  rule  is  that  the  delivery 
of  possession  is  necessary  in  a  conveyance  of  personal  chattels 
as  against  every  one  except  the  vendor.  Between  the  vendor 
and  the  vendee  the  property  will  pass  without  delivery,  but 
not  with  respect  to  third  persons  who  may  afterwards,  without 
notice,  acquire  a  title  to  the  goods  under  the  vendor.  An 
actual  delivery  by  the  vendor  to  the  vendee  is  not  in  all  cases 
necessary." 

So  in  Maine,  Wing  v.  Clark,  24  Me.  366,  it  is  held  that 
*Vhen  the  terms  of  sale  of  personal  property  are  agreed  on, 
and  the  bargain  is  struck,  and  everything  the  seller  has  to  do 
with  the  goods  is  complete,  the  contact  of  sale  becomes  abso- 
lute without  actual  payment  or  delivery,  and  the  property  in 
the  goods  is  in  the  buyer;  and  if  they  are  destroyed  by  acci* 
dental  fire  he  must  bear  the  loss."  So  in  Bradeen  v.  Brooke^ 
22  Me.  470. 

A  party  becomes  a  buyer  when  goods  are  knocked  down  to 
him  at  an  auction:  Hilliard  on  Sales,  323. 

In  the  case  of  Lansing  v.  Turnery  2  Johns.  16,  the  court  held 
to  the  rule  as  laid  down  by  Blackstone;  and  Thompson,  J., 
says:  ''This  I  apprehend  to  be  the  rule  in  all  cases  on  the  sale 
of  a  specific  chattel  where  the  identity  of  the  article  cannot  be 
controverted.  The  inference  of  law  being  that  the  vendor  is 
a  mere  bailee,  retaining  the  possession  at  the  request  of  the 
vendee.*' 

AM.  Dm.  Voik  LXXIV-4 
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Nmneioas  other  cases  might  be  cited  to  the  same  porporu 
recognizing  the  role  of  the  common  law. 

Whether  the  sale  was  complete  was  a  question  of  tact  for  the 
jury:  See  De  Kidder  v.  McKnighty  13  Johns.  293;  ShurUeff  t* 
WiUardy  19  Pick.  209;  HovdletU  v.  TaUmany  14  Me.  400. 

In  this  case  the  sale  was  at  auction  on  nine  months'  time, 
the  purchaser  giving  bond  and  security.  At  the  time  of  bid- 
ding,  the  mule  was  struck  off  to  Wade  at  eighty-nine  dollars, 
and  his  name  was  entered  by  the  witness  as  the  purchaser  in 
the  memorandum  kept  by  him.  The  witness  saw  the  muld 
about  the  plaintiff's  premises  for  two  or  three  weeks  after  the 
sale,  sometimes  in  the  field  and  sometimes  in  the  road. 

Another  witness  stated  that  he  was  present  at  the  sale,  and 
had  a  conversation  with  Wade  in  which  he  proposed  to  pur- 
chase a  mule  of  him.  Wade  told  him  if  he  did  not  buy  a 
mate  for  his  mule  at  the  sale  he  would  sell  him  his^  and  after 
the  sale  Wade  declined  selling. 

This  was  all  the  testimony  for  the  plaintiffs,  and  it  appears 
from  it  there  was  a  complete  agreement  to  buy  on  the  terms 
proposed — ^^  a  bargain  was  struck,"  and  there  can  be  no  doubt 
had  Wade  tendered  the  security  and  demanded  the  mule,  he 
could  have  recovered  in  trover  or  replevin  on  refusal  by  Moffett 
to  deliver  it  up. 

It  was  proved  by  Bichard  Hust,  on  the  part  of  Wade,  that 
ten  days  after  the  sale  he  had  a  conversation  with  one  of  the 
plaintiffs,  Thomas  Moffett,  in  which  Moffett  asked  him  if  he 
had  heard  the  defendant  say  anything  about  taking  the  mule, 
to  which  he  replied,  that  the  defendant  told  him  he  should  not 
take  it,  as  there  was  unfeumess  at  the  sale.  Moffett  said  he 
could  make  him  take  it,  and  that  he  intended  to  make  him  do 
so.  Witness  then  asked  Moffett  if  he  would  sell  the  mule,  who 
said  he  would,  and  stated  the  terms  on  which  he  would  sell 
to  witness,  being  the  same  as  the  terms  at  the  auction  sale. 
No  sale  was  made.    This  is  all  the  testimony  in  the  case. 

It  is  certain  the  terms  of  the  sale  at  which  Wade  bought 
oould  be  released  in  favor  of  Wade  by  the  Moffetts,  they  were 
not  obliged  to  insist  on  a  bond  and  security,  but  having  the 
mule  in  their  possession,  on  which  they  retained  a  lien,  they 
could  give  to  Wade  the  stipulated  credit  without  other  security, 
if  they  chose  to  do  so.  The  property  was  Wade's,  but  he  had 
no  right  to  the  possession  of  it  until  he  had  complied  with  the 
terms  of  the  sale,  or  otherwise  satisfied  the  price.  The  Mofr 
fetts  had  a  right  to  keep  the  mule  until  they  were  paid,  or  made 
ieoore,  bat  had  do  right  to  sell  to  another  without  first  having 
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botified  Wade  that  they  should  do  so,  if  he  did  not  comply 
wiih  the  terms  of  the  side.  But  it  would  seem  they  could  not 
haTe  an  action  against  Wade  for  the  price,  even  after  the  term 
of  credit  had  expired,  according  to  the  rule  in  Noy's  Maxims, 
ontil  they  had  deliYcred  the  mule  to  Wade,  or  tendered  him; 
ind  the  case  of  Potter  ▼.  Coteand,  Meigs,  26,  above  referred  to, 
proceeds  on  thia  ground.  The  other  cases  do  not,  and  we  think 
as  the  sale  'was  perfect  between  the  Mofibtts  and  Wade,  the 
Moffette  coold  sne  for  the  price  after  the  credit  expired,  with- 
out a  ddivery  or  offer  to  deliver,  because  the  law  giving  them 
a  lien  on  the  mnle,  it  would  be  unreasonable  to  require  them 
to  relinquish  it  before  they  were  paid  the  price  agreed.  Ac- 
cording to  the  cases  dted,  had  the  mule  died,^or  been  lost, 
Wade  would  have  to  bear  the  loss. 

It  is  argued  that  the  Moffetts  should  have  given  Wade  notice 
to  take  the  mule,  and  give  his  bond  and  security  by  a  day 
named,  and  if  he  did  not,  they  would  sell  the  mule  at  public 
sale,  and  charge  him  with  the  difference  in  the  price  if  the  sals 
was  at  a  loss,  and  so,  too,  after  the  term  of  credit  had  expired. 
This  the  plaintiffs  might  have  done:  Chit  Con.  481.  They 
had  an  opdon,  and  having  chosen  to  sue,  and  the  instructions 
to  the  jury  being  right,  we  cannot  interfere. 
The  judgment  is  aflSirmed. 
Judgment  affirmed.  .^.^ 

8alb  of  FnsovAUT,  whsh  CoMFLin  lo  ab  to  Pifli  Xnux  &$•  8tmU 
w.Eakm,  70 Am. Deo. 471, ftod note 478, wImm ottMr  oaeae aie ooDeeled.  If 
A  nle  IB  designed  to  be  oomplete  eod  nothing  more  lemaine  to  be  perlonned 
but  a  ddiverj  of  the  pfo|ierty,  then  m  between  the  peitiee  the  title  Teite  in 
the  pozobiMer:  Bmoard  r.  Babeods,  21  lU.  263;  StdwOl  r.  LMp,  27  Id.  440| 
ffOSdmif  Y.  Bmrgm,  Zild.  194;  FrotiT,Woodri^,U  Id.  ISS;  SeeUT.  ScoM, 
SO  Id.  109;  ShiOkm  ▼.  FnmUk^  68  Id.  887.  Bven  where  tiie  property  ie  not 
enmbnos  end  rnny  be  reedily  delivered,  aotnal  delivecy  it  aoi  aeoeHeiy  to 
▼eet  the  tiUe  in  tiio  poiohaaer,  ea  between  tiie  perties:  KMr.  Undk^,  89 
Id.  199.  And  an  agreement  to  eeU  an  artiole  by  weight  or  meaaore,  when 
Uie  artide  is  idantifiad  and  the  piioe  agreed  npon,  may  be  a  oomplete  sale,  if 
ffi^  partiea  w*%"Ml^rf  it  as  sadi,  althoaa^  the  artiflle  sold  is  not  weiidied  or 
meseuied;  Borrow  t.  WMmo^  71  Id.  218,  sU  siting  the  prindpsl  case. 
And  sse  IfeMsr  t.  Dark,  69  Am.  Dea  87,  note  90^  idisre  other  oosss  are 
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Mnraa  cuur  ohIiT  Arnua  to  Doinb  bt  Gvabdlui,  and  not  in  peraoa  or 
by  attorai^.  If  a  minor  defendant  fails  to  appear  to  have  a  gnardisn 
sppointed,  tbe  plaintiff  shonld  apply  to  the  ooorti  before  plsa»  to  ^nH^^ 
a  gnardian. 
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b  n  Ebbor  m  Fior  vob  Intast  to  Apfbab  nr  PfeRSOV  or  by  attoraey, 
and  may  be  aorigned  in  the  oomt  in  which  the  judgment  was  rendered. 

IVSGMSBT  OB  DbGBU  BjDfDERIO)  AGAINST  MiNOB  WirHOUT  AlTT  GUABDIAlTy 

or  on  an  i^peaianoe  by  attorney,  is  not  roid,  but  merely  yoidable  on  erra 
brought. 

JM  iLLZKOIBy  JUDQlfRMT  HAT  BB  RbTBBSED,  ON  MOTION  BOB  BbBOB  IN  FaOV 

In  the  aame  ooort  in  which  it  was  rendered.  "By  the  former  practioe  in 
Rngland,  the  only  way  in  which  a  judgment  could  be  reversed  in  the 
eoort  in  which  it  was  rendered  for  error  in  fact  was  by  writ  of  error 
coram  vobU,  but  in  many  states  of  the  Union  this  writ  has  gone  into  dia- 
nse,  and  has  been  saperseded  by  motion  to  amend. 

IteDINO  OB  GOUBT  ON  MoTION  TO  SbT  ASIDB  JUDQICBNT  BOB  EeBOB  IH  FaOB 

is  not  eyidenoe  on  the  trial  of  the  issue  snbseqnently  fomed* 

Abbumpbtt.    The  opinion  states  the  case. 

Di  A,  and  T,  TT.  Smithy  for  the  plaintiff  in  error. 

TJunjte  and  Tupper^  for  the  defendant  in  error. 

By  Coorty  Walker,  J.  This  was  an  action  of  assumprit^  insti- 
tated  in  the  Maoon  circuit  coort,  on  a  note  executed  by  Peak 
to  William  E.  Shasted,  and  assigned  by  him  to  plaintiff  below. 
Summons  was  duly  issued  and  served  to  the  July  term,  1858, 
and  at  the  return  term,  the  defendant  failing  to  appear  or  plead, 
a  default  was  entered,  and  a  judgment  rendered  against  him 
for  the  amount  of  the  note  and  interest.  At  the  November 
term  following,  Peak,  after  having  given  a  notice,  entered  a 
motion  to  set  aside  the  judgment,  upon  the  grounds  that  he 
was,  at  the  time  the  writ  issued  and  the  judgment  was  ren- 
dered, a  minor  under  twenty-one  years  of  age,  and  because  no 
guardian  appeared  or  was  appointed  to  defend  the  action.  In 
support  of  the  motion,  he  filed  an  af&davit  of  his  father,  from 
which  it  appears  the  defendant  was  a  minor  when  the  judg- 
ment was  rendered,  and  for  some  months  afterwards,  but  the 
court  on  the  hearing  overruled  the  motion.  From  this  decision 
he  appeals  to  this  court 

The  doctrine  is  familiar  that  a  minor  can  only^appear  to  de- 
fend by  a  guardian,  and  not  in  person  or  by  attorney.  And  in 
case  the  minor  fails  to  appear,  to  have  a  guardian  appointed, 
it  is  the  duty  of  the  court,  on  application  by  plaintiff  to  ap- 
point a  guardian,  which,  to  be  regular,  must  be  done  before 
plea:  2  McPherson  on  Infants,  359.  And  if  an  infimt  appear 
in  person  or  by  attorney ,  it  is  error  in  fsu^t,  and  may  be  assigned 
in  the  court  in  which  the  judgment  was  rendered:  CcuUedine 
V.  Mu/nd^y  4  Bam.  A  Adol.  90;  Meredith  v.  Sa/nderty  2  Bibb, 
101.  And  a  judgment  or  decree  rendered  without  any  guar- 
dian, or  an  appearance  by  attorney,  is  not  void,  but  merely 
voidable  on  error  brought:  Porter  v.  RoHnMn,  8  A.  K.  Marsh. 
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253  [13  Am.  Dec  153].  It  would  then  follow  that  if  the  ap- 
pellant was,  at  the  time  of  the  rendition  of  this  judgment,  a 
minor,  there  was  error  in  fact  in  its  rendition  for  the  want  of 
appearance  by  a  guardian.  The  plaintiff  should  have  applied 
to  the  court,  if  the  defendant  was  a  minor,  and  had  a  guardian 
ad  litem  appointed,  and  haying  fedled  to  do  so,  he  cannot  object 
if  the  judgment  is  set  aside  on  its  appearing  that  the  defend- 
ant was  a  minor. 

But  it  is  urged  that  the  only  mode  by  which  a  judgment  can 
be  reversed  for  error  in  fact  is  by  writ  of  error  coram  vobis. 
That  it  may  be  done  by  this  writ  is  true,  but  this  court  has 
repeatedly  held  that  it  may  likewise  be  done  by  motion:  Sloo 
Y.  SiaU  Banky  1  Scam.  428;  Beavbien  v.  Hamilton,  3  Id.  2ia 
By  the  former  practice  in  England  it  could  alone  be  done  by 
(his  writ  sued  out  of  the  court  in  which  the  supposed  error 
existed;  and  this  writ  is  still  in  use  in  some  of  Oie  states  of 
the  Union,  while  in  many  of  them  it  has  gone  into  disuse,  and 
has  been  Buperseded  by  motion  to  amend:  Pickett  v.  Signwoodf 
7  Pet  148. 

The  objection  that  it  is  an  error  in  £eu^  and  should  be  tried 
by  a  jury,  is,  we  think,  without  force.  If  the  hd  is  disputed, 
the  court  can  hear  and  dispose  of  the  motion,  and  if  there  are 
grounds  for  doing  so,  set  aside  the  judgment  and  let  the  de- 
fendant in  to  plead,  and  then  the  fact  would  be  tried  by  a  jury. 
When  the  court  sets  aside  the  judgment  and  the  party  files  his 
plea,  the  plaintiff  may  reply  any  matter  in  ayoidance  of  the 
plea  that  he  might  haye  done  had  the  plea  been  filed  on  the 
return  of  the  process.  The  court  could  only  permit  the  de- 
fendant to  plead  the  matter  complained  of  as  error  in  faci.  So 
it  will  be  seen,  whether  the  one  or  the  other  course  be  adopted, 
the  end  is  the  same,  and  they  are  only  different  modes  ojf 
accomplishing  the  same  end.  It  is  like  the  setting  aside  a 
default  or  granting  a  new  trial;  the  court  only  decides  upon 
the  suj£ciency  of  the  application  for  setting  aside  the  judg- 
ment, and  the  finding  of  the  court  on  that  motion  is  not  evi- 
dence on  the  trial  of  the  issue  subsequently  formed. 

By  the  affidavit  filed  in  this  case,  it  appears  that  the  de- 
fendant was  a  minor  at  the  time  the  judgment  was  rendered 
against  him,  and  the  record  fails  to  show  that  there  was  any 
ai9)earance  entered  for  him  by  a  guardian,  and  this  is  error 
fer  which  the  judgment  should  be  set  aside,  and  the  defendant 
be  permitted  to  make  any  defense  he  may  be  entitled  to^  on 
the  grounds  of  his  supposed  infancy. 

The  judgment  of  the  circuit  court  in  overruling  the  mctiM 
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to  vacate  the  judgment  was  enoneooBy  and  should  be  reversed 
and  the  caose  remanded. 
Judgment  reversed. 

Ihtant  Ddenbahtb  must  HAYi  GiT ABDZAV  AD  Lttem  Apmhhtkd  to  de- 
land  them,  or  the  prooaedtnge  will  be  iaMLj  defeotire:  McDmM  v.  CarreU^ 
S8  Am.  Deo.  587,  note  600^  where  other  euea  are  ooUeoted.  A  minor  can 
only  appear  to  defend  a  anit  by  goardian,  and  not  by  attomey  or  in  peraon: 
Kealer  v.  Pennimger^  G9  IXL  136;  Oage  t.  Shroder^  78  Id.  46^  both  dting  the 
prinoipal  oaae. 

Wan  OF  Bbbob  CoaiJi  Vobii:  See  note  to  Ho(/m4T.  Alnmimr^  46  Am. 
Deo.  857. 


People  v.  WoETmNoroN. 

[81  mniOli^  17L] 

Ctoimi  ABi  PaoFiBTr  wnHZir  Mxandtq  op  Faonannr  op  lunron  Ooir. 
■nrunoH  anthorizing  the  l^gialatore  to  provide  for  levying  a  tax  upon 
eveiy  peraon  in  proportion  to  the  valne  of  hia  property. 

BwFLB  ov  State,  in  Fbaiono  THm  CkMfBTiTunoir,  hayi  Absoluti 
BiOHT  TO  Tax,  or  to  exempt  from  taxation,  righta  or  oredita,  or  any 
other  intereet  or  property.  The  exeroiae  of  aaoh  right  ia  not  reatrained 
by  any  provision  of  the  federal  oonatitation;  nor  ia  there  any  oompact 
between  the  federal  and  state  governments  forbidding  it. 

VnTHEa  LaoxaLATuaa  fob  Ooubts  oak  Dibbboabd  Paovmoira  or  Ck>N- 
8TirunoN  on  the  aabjeot  of  taxation  beoanae  they  may  think  them  to  be 
unjust  and  unequal,  or  even  arbitrary  and  oppreaaive. 

CdvarrrnmoN  ov  Illinois  has  OoNnBBXD  ufon  LaoiBLATUxa  AuTHOBzrr 
TO  Tax  all  oredita  according  to  their  real  value.  And  the  l^gialatare^  in 
impoeing  auoh  tax,  have  aimply  oarried  out  the  faitontton  of  the  ooostita- 
tion  in  letter  and  in  spirit. 

Case  arising  under  the  revenue  laws.  The  defendant,  prior 
to  April  1, 1857,  had  sold  several  tracts  of  land.  Part  of  the 
purchase-money  was  paid  down,  and  notes  were  taken  for  the 
payment  of  the  balance.  In  some  cases  he  gave  bonds  for 
deeds,  and  in  others  he  took  mortgages.  All  these  lands  were 
taxed  for  the  year  1857  in  the  names  of  the  purchasers.  Worth- 
ington  refused  to  list  said  notes  for  taxation  for  said  year.  The 
assessors  of  the  town  of  Pittsfield  thereupon  assessed  against 
him,  for  moneys  and  credits,  sixty  thousand  dollars.  At  the 
meeting  of  the  board  of  reviewers,  the  defendant  appeared  and 
refused  to  make  affidavit  as  to  the  value  of  said  notes,  but 
otfered  to  exhibit  them  and  the  contract  upon  which  they  were 
made.  He  filed  his  protest  with  the  board,  which  thereupon 
reduced  the  assessment  to  twenty-six  thousand  three  hundred 
and  fourteen  dollars.    The  defendant  appealed  to  the  board  of 
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miperviflors,  and  that  board,  at  its  September  meeting  in  1857| 
made  a  total  abatement  of  the  above  asaessmenta.  The  action 
of  the  board  of  auperviBors  was  then  certified  to  the  auditor  of 
public  accounts  hj  the  county  clerk.  The  auditor  thereupon 
notified  the  county  clerk  of  his  ob]ecti<Hi8  to  the  decision  of  the 
board  of  supervisors,  and  of  his  intention  to  apply  to  this  court 
to  have  their  decision  set  a8ide,under  the  provisions  of  the  rev- 
enue laws.    Other  facts  appear  from  the  opmion. 

/•  B.  White  J  and  Logan  and  Hay^  far  the  people. 
/•  WoHhmgUm^  pro  $e. 

Bj  Court,  Catok,  C.  J.  The  second  section  of  the  ninth 
article  of  the  constitution  declares  that  ^  the  general  assembly 
shall  provide  for  levying  a  tax  by  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his  or  her  property."  llie  first  question  to  be  con- 
sidered is,  What  is  meant  by  the  word  '^  property,"  as  here 
used?  What  did  the  framers  of  the  constitution  intend  to 
make  the  subjects  of  taxation?  The  word  "  property  "  is  not 
alone  used  in  our  language  to  denote  tangible  things,  but  ia 
properly  applied  to  denote  intangible  rights  of  value.  One 
may  have  a  property  in  a  patent  right  or  a  copyright,  which  is 
as  much  ideal  as  is  a  right  of  action.  We  may  safely  assume 
that  it  was  the  policy  of  the  convention  which  framed  this 
dause  of  the  constitution,  that  each  person  pay  a  direct  tax 
in  proportion  to  the  pecuniary  interests  which  he  has  in  tho 
state,  and  to  be  protected  and  defended  by  the  laws.  While 
this  policy  dictated  the  clause,  it  must  have  been  known  that 
to  do  so  absolutely  was  impossible.  No  system  of  revenue  laws 
was  ever  yet  framed,  and  none  can  ever  be  framed,  which  will 
practically  carry  out  this  system  in  perfection.  A  thousand 
insurmountable  difficulties  intervene  to  prevent  its  impartial 
execution.  Some  properties  are  so  intangible  that  they  cannot 
practicably  be  reached,  or  so  imaginary  in  value  that  tiiey  can- 
not be  justly  estimated.  This  may  be  so  of  a  copyright,  or  a 
patent  righl^  or  a  franchise,  all  of  which  may  have  value,  and 
are,  therefore,  properties;  and  yet,  so  far  as  we  are  advised,  no 
state  has  ever  undertaken  to  make  them  the  subjects  of  direct  j 

taxatiofn.  The  convention  must  have  known  that  a  require- 
ment of  the  legislature,  to  enumerate  as  the  subjects  of  taxa- 
tion everything,  and  every  right,  and  every  claim  which  might 
properly  be  termed  propwty,  and  to  enforoe  from  it  a  direct 
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reyenue,  in  proportion  to  its  actual  intrinsio  Talue,  could  never 
be  complied  with,  and  the  most  that  could  have  been  intended 
was,  that  it  should  approach  as  nearly  to  it  as  was  practicable. 
To  require  it  absolutely  is  Utopian,  and  not  to  be  attained  by 
mortals.  The  more,  however,  it  is  found  practicable  to  subject 
all  to  this  direct  tax,  the  nearer  is  this  constitutional  require* 
ment  approached,  and  consequently  it  is  impossible  to  conceive 
of  a  constitutional  objection  that  it  has  embraced  any  species 
of  property  which  it  is  practicable  to  assess,  by  fizuig  a  deter- 
minate value  upon  it.  And  yet  such  is  one,  if  not  the  princi* 
pal,  objection  here.  If  the  objection  be  that  notes  and  mort- 
gages, and  other  securities  for  moneys  due  or  to  become  due, 
are  made  the  subjects  of  taxation,  the  objection  can  only  be 
sustained  upon  the  ground  that  the  rights  evidenced  by  such 
papers  are  not  property.  This  is  to  assume  that  it  was  the 
intention  of  the  convention  to  use  the  word  "property"  in  its 
most  limited  sense,  as  embracing  only  things  physical  and 
tangible.  Thus  to  limit  the  subjects  of  taxation  would  estab- 
lish an  inequality  more  unjust  and  oppressive  than  anjrthing 
which  is  ever  likely  to  occur  from  the  system  adopted  by  the 
legislature  under  tibe  constitution.  The  burdens  of  taxation 
would  then  fall  upon  those  who  are  least  able  to  bear  them, 
while  those  who  would  be  the  least  incommoded  by  the  pay- 
ment of  taxes  would  escape  altogether.  At  least,  this  would 
be  the  case  to  a  very  great  extent. 

Those  whose  fortunes  are  invested  in  money  loaned,  and 
whose  income  is  the  interest  thereof,  while  they  require  as 
much  the  protection  of  the  government,  and  are  more  expense 
to  it  in  the  enforcement  of  their  rights,  than  any  other  class 
of  citizens,  shall  these  escape  taxation  altogether,  and  those  to 
whom  the  money  is  loaned,  and  who  have  invested  that  money 
in  lands  and  stock,  and  other  tangible  property,  be  required 
to  bear  the  whole  burdens  of  the  state?  The  very  statement 
of  the  proposition  must  shock  the  sense  of  right  and  justice  of 
every  man.  Such  never  could  have  been  the  design  of  our 
constitution.  The  constitution  means,  as  it  declares,  that  each 
shall  pay  a  tax  in  proportion  to  the  property  which  he  has, 
whether  that  property  consists  of  farms  or  mortgages;  of  visi- 
ble substances  or  choses  in  action.  It  is  not  to  be  denied  that 
this  rule  of  taxation  must  in  some,  nay,  in  many,  instances, 
operate  unequally  and  even  oppressively;  and  such  may  be 
the  case  of  the  defendant  here.  He  sells  a  piece  of  land  and 
gives  a  deed,  and  takes  notes  and  a  mortgage  to  secure  the 
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porchaae-numey.  He  is  taxed  for  the  amount  due  on  the 
mortgage,  and  the  purchaser  is  taxed  for  the  land,  and  if 
the  purchaser  neglects  to  pay  these  taxes,  then  the  seller  must 
do  it  himself  or  lose  his  security.  This  is  a  hardship,  no 
doubt,  but  like  many  other  hardships  which  befall  mankind, 
it  results  from  the  failure  of  another  to  perform  his  duty,  and 
must  be  provided  against  by  greater  caution  in  selecting  a 
purchaser,  or  in  seeking  satis&ction  of  him,  for  the  taxes  paid 
on  the  land.  It  may  be  true,  in  one  sense,  to  say  that  it  is 
double  taxation  to  tax  the  horse  which  is  sold  and  also  the 
note  which  is  given  for  the  purchase-money;  and  so  is  it  to 
tax  the  note  which  is  given  for  one  hundred  dollars  borrowed 
money,  and  also  the  money  which  is  borrowed;  and  so  we 
might  go  on  throughout  the  whole  system  of  human  transac- 
tions which  involves  a  credit  for  things  tangible,  which  are 
within  the  state  and  subject  to  taxation;  and  even  so  it  is  if 
they  are  beyond  this  state,  for  the  presumption  is  that  they 
are  taxed  wherever  they  may  be.  Whatever  rights,  credits, 
or  choses  in  action  which  may  be  taxed  are  so  much  over  and 
above  the  money  and  other  physical  objects  within  the  state, 
and  are  in  the  same  sense  double  taxation;  for  those  very 
credits  must  ultimately  be  paid  with  those  physical  objects,  if 
they  are  ever  paid.  To  say  there  shall  not  be  double  taxation 
in  this  sense  of  the  term,  is  at  once  to  say  that  no  credits  of 
any  sort  shall  be  taxed;  and  all  those  whose  fortunes  consist 
in  loaned  money  or  other  credits  must  be  allowed  the  benefit 
and  protection  of  the  laws,  and  be  exempt  from  the  burdens 
incident  to  the  making  and  enforcing  them.  If  in  any  country 
this  has  been  deemed  just  and  equal,  such  is  presumed  not  to 
be  the  case  generally  where  direct  taxation  is  resorted  to. 

It  can  hardly  be  necessary  to  say  anything  in  vindication  of 
the  right  of  the  people,  in  their  primary  capacity  when  framing 
their  constitution,  to  exempt  from  taxation  or  to  tax  either 
rights  or  credits,  or  any  other  interest  or  property.  No  provis- 
ion of  the  federal  constitution  has  been  referred  to  restraining 
the  exercise  of  such  right  by  the  people  of  the  state;  nor  is 
there  any  compact  between  the  federal  and  state  governments 
forbidding  it;  and  if  not  thus  restrained  or  forbidden,  the  right 
of  taxation  in  the  state  is  as  absolute  and  unrestrained  as  it  is 
fai  the  parliament  of  Great  Britain,  or  in  any  other  government 
Although  we  might  think  that  the  provisions  of  the  constitu- 
tion on  the  subject  of  taxation  are  unjust  and  unequal,  or  even 
arbitrary  and  oppressive,  neither  the  legislature  nor  the  courts 
can,  for  any  such  reason,  disregard  them.    It  is  the  duty  of  all 
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to  bow  to  the  supreme  majesty  of  the  constitution,  as  embody- 
ing the  will  of  the  people  by  whom  it  was  adopted.  The  only 
legitimate  inquiry  upon  this  point  then  is.  What  is  the  truia 
meaning  of  that  portion  of  the  constitution  which  confers  upon 
the  legislature  the  taxing  power? 

To  ascertain  what  was  intended  to  be  embraced  within  the 
meaning  of  the  word  "property,"  it  is  proper  to  remark  that 
the  same  word  was  used  in  the  old  constitution  and  in  the  same 
connection.  The  corresponding  provision  in  the  old  constitu- 
tion was  in  these  words:  '^That  the  mode  of  levying  a  tax  shall 
be  by  valuation,  so  that  every  person  shall  pay  a  tax  in  pre 
portion  to  the  value  of  the  property  he  or  she  has  in  his  or  her 
possession." 

In  order  to  bring  the  two  directly  together,  it  may  be  well 
to  repeat  the  quotation  from  the  new.  It  is  this:  "  The  gen- 
eral assembly  shall  provide  for  levying  a  tax  by  valuation,  so 
that  every  person  and  corporation  shall  pay  a  tax  to  the  value 
of  his  or  her  property."  If  there  be  any  difference  in  the  two 
provisions,  that  in  the  new  constitution  is  the  broadest,  the 
first  only  in  terms  subjecting  property  in  possession  to  taxation, 
while  there  is  no  such  restriction  in  the  last.  We  will  now 
examine  what  meaning  was  given  to  the  word  "  property '' 
during  the  thirty  years  the  old  constitution  continued  in  force. 
The  first  section  of  the  old  revenue  law,  under  that  constitution, 
was  this:  "All  property,  real  and  personal,  within  this  state, 
shall  be  liable  to  taxation,  subject  to  the  exceptions  hereinafter 
stated."  The  third  section  is  as  follows:  "The  term  'personal 
proi)erty '  shall  be  construed  to  include  all  household  furniture, 
goods,  and  chattels,  all  ships  and  vessels,  whether  at  home  or 
abroad,  all  moneys  on  hand  and  moneys  loaned,  whether  within 
or  without  the  state;  all  public  stocks,  stocks  in  turnpikes, 
bridges,  insurance  companies, *and  moneyed  corporations;  also 
all  commissions,  and  every  species  of  property  not  included  in 
the  description  of  real  estate."  With  this  broad  though  proper 
explanation  of  the  meaning  of  the  word  "property"  before 
them,  showing  how  it  had  been  understood  and  applied  in  the 
old  constitution,  when  the  same  word  was  used  in  the  same 
connection  by  t^e  convention  which  framed  it,  can  any  one 
doubt  how  they  intended  it  should  be  there  understood?  Had 
they  intended  that  it  should  there  receive  a  more  restricted 
meaning  than  had  been  ascribed  to  it  in  the  old  constitution, 
they  would,  beyond  doubt,  have  distinctiy  expressed  such  in* 
tention.    llieir  silence  on  the  subject  is  equivalent  to  an  ex- 
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prees  dedaration  that  the  word  ahotild  ooatinae  to  liaTe  as 
hroad  a  signification  as  had  been  before  gi^en  to  it.  But  as 
if  to  silence  all  oayil  or  dispute  about  the  power  of  the  legisla- 
tore  to  impose  a  tax  uponeverythingofTaluey  whether  tangible 
or  intangible,  the  last  section  of  the  same  article  of  the  consti' 
tation  provides  as  fidlows:  ''The  specificatioDS  of  the  objects 
and  snlgects  of  taxation  shaD  not  dq[xriTe  the  general  assembly 
of  the  power  to  require  other  objects  and  sabjects  of  taxation 
to  be  taxed  in  such  manner  as  may  be  consistent  with  the 
principles  of  taxation  fixed  by  this  constitation.''  The  principle 
of  taxation  here  referred  to  is,  nndonbtedly ,  the  od  valorem  piin- 
d|de,  except  in  the  cases  specified  in  the  last  part  of  section  2 
of  the  ninth  article,  where  the  legislature  is  anthcriied  to  de- 
part from  the  ad  ffdlorem  principle. 

With  SQch  nnmistakable  evidence  of  the  intention  of  the 
oonvmtion,  as  to  what  they  intended  to  anthorixe  and  even 
nqidie  to  be  taxed,  we  cannot  doabt,  and  probably  no  one  else 
win  doabt^  that  the  legislatare  had  authority  to  impose  a  tax 
npoQ  all  debts  according  to  their  real  value.  Of  the  right  of 
the  people  to  confer  this  power  upon  their  l^^lature,  by  their 
eonstitationi  we  have  already  spoken,  and  will  again  refer  to 
it  pteeently • 

After  the  most  careful  consideration  which  we  have  been 
able  to  gm  this  subject,  with  the  assistance  of  a  second  argu* 
ment  of  the  cause,  we  are  very  clearly  of  the  opinion  that  the 
legislatare  had  the  right  to  impose  a  tax  upon  all  the  rights 
and  credits  which  were  due  to  the  defendant  as  well  as  to  those 
due  to  all  otiiers. 

We  have  thus  Su  considered  this  question  as  if  it  were  now 
fat  the  ffanst  time  pteeented  to  this  court  fivr  its  consideration. 
Such  is  not  the  case.  It  has,  in  fact,  been  already  twice  de- 
cided by  this  court  The  first  is  the  case  of  Trwtees  etc.  v. 
MeConneUj  12  DL  138^  where  we  held  that  money  loaned  was 
a  proper  subject  of  taxation.  It  was  held  to  be  property  under 
'  our  constitution.  Again,  in  People  etc.  v.  RhodeSj  15  Id.  304, 
it  was  held  that  money  due  for  land  scdd  by  contract,  but  not 
conveyed,  was  the  proper  subject  of  taxation,  as  well  as  the 
fieurm,  the  title  to  which  Rhodes  still  held  for  the  security  of 
the  purchase-money.  The  objection  in  this  last  case,  like  the 
one  before  us,  was,  that  it  was  a  double  taxation;  but  a  little 
refiection  will  show  that  it  was  no  more  so  than  in  the  case  of 
loaned  money,  or  credit  given  for  any  other  consideration. 
Take  the  case  of  loaned  money:  there  tiie  money  in  the  hands 
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of  tlie  borrower,  as  well  as  the  credit  or  evidence  of  the  debt  in 
the  hands  of  the  lender,  is  taxed,  and  that  is  in  the  same  sense 
a  double  taxation.  And  so  of  any  other  credit  given  for  any 
other  consideration*  The  credit  is  taxed  in  the  hands  of  one, 
and  the  thing  or  snbject-matter  for  which  the  credit  was  given 
is  taxed  in  the  hands  of  the  other.  Whenever  a  credit  is  given, 
a  new  property  is  created  in  the  hands  of  the  creditor  which 
before  did  not  exist,  and  when  the  debt  is  paid  that  property 
is  annihilated. 

This  is  a  kind  of  property  which  is  not  the  product  of  man- 
ual labor.  When  political  economists  speak  of  property  as  the 
product  of  physical  labor,  they  can  only  mean  physical  prop- 
erty; and  they  cannot  refer  to  this  ideal  property,  which  is 
created  only  by  the  giving  of  credit.  And  yet  this  last  is  em- 
braced within  the  true  definition  of  property  as  expounded  by 
all  law-writers  and  lexicographers.  It  is  synonymous  witii 
estate,  when  applied  to  or  speaking  of  human  wealth.  A  man 
may  be  as  truly  worth  a  thousand  dollars,  or  have  wealth  to 
that  amount  when  it  consists  of  well-secured  credits  as  when 
it  consists  of  lands  or  coin.  The  man  who  has  a  farm  worth  a 
thousand  dollars  sells  it  to  one  who  has  nothing,  and  takes  his 
bond  and  mortgage  for  the  purchase-money;  he  is  no  poorer 
by  the  operation.  He  is  still  worth  the  thousand  dollars, 
although  it  is  in  a  different  form.  Then  his  wealth  consisted 
in  a  physical,  tangible  object — ^the  farm;  now  it  consists  of  an 
intangible,  ideal  subject — ^the  credit;  but  he  is,  nevertheless, 
as  rich  as  he  was  before;  and  for  this  wealth  in  this  form  may 
be  as  justly  taxed  now  as  then.  It  may  be  true  that  the  pur- 
chaser is  no  richer  than  he  was  before,  but  still  he  may  be 
taxed  for  the  farm  which  he  owns  and  has  in  his  possession, 
although  he  owes  as  much  for  it  as  it  is  worth.  It  is  undoubt* 
edly  true  that  both  together  are  now  worth  no  more  in  the  ag- 
gregate than  they  were  before,  while  in  fact  they  are  together 
taxed  to  twice  the  amount  which  they  were  before.  Here,  then, 
is,  if  you  please,  a  double  taxation,  when  you  aggregate  the 
entire  interests  of  the  two  and  view  them  as  concentrated  into 
the  hands  of  one  representative,  but  this  right  of  double  taxa- 
tion is  not  so  hostile  to  the  natural  right  of  the  citizen  or  sub- 
ject, so  shocking  to  our  sense  of  justice,  and  so  subversive  of 
divine  law,  as  to  forbid  its  adoption  in  the  fundamental  laws  of 
civil  society.  Nay,  so  far  from  this,  its  reasonableness  and 
justice  have  so  commended  it  to  the  general  sense  of  propriety 
of  mankind  that  it  has  generally,  if  not  universally,  been 
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adopted  in  civilized  states,  as  well  the  most  free  as  the  most 
despotic;  and  that,  too,  without  a  murmur  of  complaint,  even 
by  those  great  and  enlightened  statesmen  and  jurists  who  laid 
so  deep  and  substantially  the  foundations  of  this  republic  or 
who  have  framed  the  constitutions  of  the  several  states.  It  is 
not  for  the  courts  to  say  that  the  advancement  and  enlighten- 
ment of  the  present  day  have  so  fax  dispelled  the  clouds  which 
obscured  the  understandings  of  those  who  have  gone  before  us 
that  we  may  say  the  exercise  of  this  right  was  but  a  usurpa- 
tion of  power  by  society  itself,  which  no  time  could  sanction 
and  no  acquiescence  could  approve. 

It  is  beyond  dispute  or  cavil  that  it  was  the  intention  of  the 
framers  of  the  constitution  that  the  property  in  credits  should 
be  taxed,  and  that  they  intended  not  only  to  sanction  but  to 
enjoin  this  sort  of  double  taxation,  and  the  whole  is  reduced  to 
a  question  of  power  in  the  people,  in  adopting  their  organic 
law,  thus  to  declare.  Of  their  power  so  to  do  we  cannot  doubt. 
It  ia  not  for  us  to  question  or  to  vindicate  the  policy  which 
dictated  this  provision.  With  all  those  arguments,  the  object 
of  which  is  to  show  that  the  true  principles  of  political  economy 
have  been  violated  in  thus  taxing  tnule  and  commerce,  the 
transfer  of  property  on  credit  and  the  loaning  of  money  by 
those  who  have  not  the  industry  or  the  capacity  to  profitably 
use  it  and  thus  enrich  the  state,  to  those  who  possess  both,  we 
have  nothing  to  do.  Ours  is  the  more  humble  province  of  de- 
termining the  true  intent  and  meaning  of  the  law-makers  when 
ibey  enact  within  the  pale  of  their  power.  We  have  no  doubt 
that  the  people  had  the  right,  in  framing  their  constitution,  to 
direct  this  tax  to  be  levied,  and  that  the  legislature,  when  im- 
posing it,  but  carried  out  the  intentkm  of  the  constitution  in 
letter  and  in  spirit. 

The  judgment  below  is  reversed,  and  the  judgment  of  the 
board  of  reviewers  is  aflSrmed. 

Judgment  affirmed. 

Taxation  or  CBBDin.— Whatever  d]£BBE«iioM  of  opmion  on  tlio  mbjool 
may  exist  among  political  eoonomisti,  the  ooorti  hold  with  practioal  nnanim* 
tty  that  credits  are  property,  and  are,  therefore,  proper  subjects  of  taxations 
Cooley  on  Tsxatian,  134;  BoxToaghs  on  Taxation,  seo.  49;  Deety  on  Taxation, 
828;  AlabamaOold  Lifelfu.  Ch.  v.  LoU,  64  Ala.  499;  PeopU  v.  MeCrtery,  34 
Cy.  432;  People  t.  Wharienby,  3S  Id.  461;  People  ▼.  Bddy,  43  Id.  831;  S.  C,  13 
Am.  Rep.  143;  IAeky.AiuUn,43CBLLS&0;  Savmffe4lbLoanSocY,Au$Ut%^46ld. 
415;  People  v.  AMwry,  Id.  623;  ffaimenley  v.  Framy,  39  Conn.  176;  Lamar  y. 
ftJbner,  18FU.147;  Tnuieee  <^  JaehonviOe  y,  McCwmeU,  12  lU.  138;  Peaplt 
V.  Shodee^  16  Id.  804;  OMgcarl  v.  Peopk,  106  Id.  25,  citing  the  principal  case; 
fonemm  t.  J^mei,  68  Ind.  247;  UdOre^e  EoBeaiaan  v.  Vawpel,  24  Iowa* 
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436;  (%  ^  N^  (Mnm  t.  Ufdm  Ina.  Co.,  18  La.  Ann.  416;  Appeal  Tax 
Ctmri  qf  BaUimore  t.  Ekx,  60  Md.  302;  SiaU  ▼.  Jonm,  2/k  Minn.  251;  State 
V.  Kinneg,  48  Mow  873;  Drtakr  t.  TyrreU,  10  Ner.  114;  State  7.  Runyon^  41 
N.  J.  L.  96;  P«epfe  t.  OgdmOmr^  48  N.  Y.  390;  Bradley  t.  Saucier,  36 
Ohio  St  28;  &  0.,  38  Am.  Rep.  647;  Oraaa  ▼.  J<mu,  39  Ohio  8t.  606;  Pop^ 
pltUm  y.  TamAia  Oou$ilp,  8  Or.  337;  Philaddphia  8.  F.  Society  ▼.  Ford,  9 
Pa.  St  369;  ^^  im.  On  t.  County,  Id.  413;  C^iOiii  v.  Hull,  21  Vt  152; 
KMla$id  y.  HotMiaB,  100  U.  &  491,  affirming  &  a,  42  Conn.  426;  S.  C,  19 
Am,  Rep.  646.  The  only  caae  in  which  a  oontrary  doctrine  has  been  laid 
down  ia  that  of  PeopHe  y.  Hiberma  Saumffi  and  Loan  Society,  61  CaL  243;  S. 
Q,,  21  Am.  Rep.  704.  In  that  oaee,  the  majority  of  the  oonrt  decided  that 
creditB  were  not  property  within  the  meaning  of  the  proyiaion  of  the  conati- 
tation  of  Oalifomiay  that  "all  property  in  this  state  shall  be  taxed  in  propor- 
tion to  its  yalney**  and  oonld  not  be  MBOSsod  for  taxes,  or  taxed  as  property, 
eyen  when  secured  by  mortgage.  McKinstry,  J.,  irtio  deliyered  the  principal 
opinion  in  that  case,  said:  "  In  a  certain  sense,  a  promissory  note,  or  any 
credit,  is  property.  Whether  'sdlyent,*  as  the  term  is  ordinarily  employed, 
or  not»  it  may  be  assigned  for  yalne;  it  wonld  be  difficolt,  howeyer,  to  explain 
why  a  note  disconnted  at  twenty  per  cent  woold  be  less  appropriately  called 
'property '  than  one  sold  at  par.  In  any  case^  a  credit  has  no  yalne  other 
than  the  yalne  it  has  acquired  by  reason  of  the  probability  that  the  property, 
haying  present  actual  yalne  upon  which  a  tax  is  leyied  and  collected,  will  be 
applied  to  the  satisfaction  of  tiie  daim  it  represents.  He  who  has  the  prop- 
erty in  possession  must  be  taxed  on  its  yalne,  and  the  yalne  once  taxed  can- 
not be  retaxed  without  a  yiolation  of  the  constitutional  proyision  that  each 
yalne  shall  be  taxed  proportionately  to  the  sum  of  all  the  yalues."  The  sub- 
sequent case  of  Bcmk  i^Mendodno  y.  ChaHfatit,  61  Gal.  369,  was  decided  npoo 
the  authority  of  this  case.  But  beyond  this,  the  dedsion  does  not  appear  to 
haye  met  with  approyaL  Burroughs,  referring  to  the  case,  says:  "The 
ground  of  the  decision  is  that  a  debt  secured  by  a  mortgage  is  not  property. 
If  this  be  true,  then  the  yast  sums  loaned  in  this  country  and  secured  by 
mortgage,  the  negotiable  paper  of  the  country,  the  bends  of  municipalities  of 
states,  and  of  the  United  States,  all  of  these  securities  are  not  property;  they 
are  mere  eyidenoes  of  debt  We  yenture  to  affirm  that  the  idea  that  these 
eyidenoes  of  debt  are  not  property,  in  the  legal  acceptation  of  the  term,  neyer 
before  entered  the  brain  of  a  lawyer: "  Burroui^  on  Taxation,  sec.  49.  ^y 
the  oyerwhelming  weight  of  authority,  credits  are  regarded  as  property  aa 
much  as  any  other  species  of  property,  and  although  intangible,  are  as  mnoh 
property  aa  what  is  tangible.  &id  Rhodes,  J.,  in  ddiyering  tiie  opinion  of 
the  court  in  iVopfey.  MeOroery,  84  Oal.  447:  "The  lender  owns  the  debt, 
and  the  debt  is  property,  its  yalue  depending  on  the  sufficiency  of  the  secu- 
rity, if  there  be  security,  and  the  ability  of  the  borrower  to  pay  the  debt  Hie 
holder  .of  the  debt  is  taxable  upon  the  yalue  of  the  debt"  Debts  not  due  are 
taxable  property  as  mnch  as  debts  that  are  oyerdue  but  not  paid:  People  y. 
ArgueUo,  37  Gal  624.  But  a  sum  payable  on  a  oontingenoy  doea  not  become 
a  debt  until  the  contingency  has  happened:  Id.  An  award  by  the  committee 
of  arbitration  on  the  AUlitt.my^  claims  does  not  constitute  a  debt  doe,  vrhioh 
can  be  taxed,  until  congress  has  made  an  appropriation  for  the  payment  oi 
the  award:  InhabUante  qfBuckeporl  y.  Woodman,  68  Me.  33^  The  damages 
to  which  a  land-owner  is  entitied  for  the  taking  of  his  land  for  a  hi^way  are 
not  a  debt  for  which  he  is  taxable^  before  they  are  fixed  and  reoeiyable:  Ar» 
wM  y.  Middletoum,  41  Conn.  206;  Lowell  y.  Stnel  Commmkmen  qfBoekm, 
106MMS.64a   Norisajudgmentinequi^directiagtherenioyaloftnieteei 
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for  maladiiimi8tnition»  and  thai  ^y  pay  a  Mrteiii  aiiioaDt  om  to  new 
tntBteaa,  mich  a  debt  as  iha  plaintih  in  the  hSB,  ttm  lMBificiaries»  are  bound 
to  pay  taxes:  8mUh  ▼.  Byen,  43  QtL  191.  An  «i*iilfc— i-  ean  only  be  assBSiBil 
for  the  som  actoally  doe  and  nnpaid  on  the  aiunii^  at  the  time  when  the 
aassBBinent  ia  made:  Suoe  ▼.  ComeO;  31  K.  J.  L.  374;  Rkhey  ▼.  Bkmia,  41  Id. 
279;  Bki^  ▼.  ShOe,  43  Id.  414. 

United  States  revenue  stamps  are  not  sabjeet  to  state  or  looal  taTation 
either  as  property  or  as  stock  in  trade:  Pa(/n|f  t.  Bo&Um^  101  Mass.  829. 
Bat  wbSe  credits  are  property,  and  taxable  as  sach  to  the  creditor,  they 
cannot  be  regarded  in  any  sense  as  pnipertj  of  the  debtor  or  taxable  to  hinu 
Cammiaakmen qf  Arapahoe  Co,  v.  ChUkr,  3  GoL  849;  CMmt.  MOkr,  43  Ga. 
tXiCUgqf  Amgtuia  t.  DmAar,  5  Id.  3S7;  SUOe  t.  Earl,  1  Nov.  394;  Stait 
Tax  im  Fontgn-hdd  Bonds,  15  WalL  300;  liwrray  v.  Charledon,  96  U.  &  482. 

Whebk  Cbbdits  hat  bb  Taxkdl — ^Diis  important  qneetion  in  relation  to 
the  taxation  of  credits  is  folly  disonssed  in  the  note  toOU^qfNemAlbmt^ 
▼.  Medbar^  56  Am.  Deo.  523-537. 

DuFUOATB  TiZjinoN. — Sovereign  statss  undoubtedly  poMsas  the  power  to 
tax  all  property  within  their  jqrisdiotion,  and  also  to  detarmine  the  mods 
and  limit  of  sach  taxation:  CbUfiaT.  SiO,  21  Vt.  162;  Dundee  Mortgage  eie, 
Co.  ▼.  School  Dietrkt  I^o.  1,  19  Fed.  Bc^p.  350;  Btate  Tax  on  WonignMA 
BofM2«,  15  WalL  300;  £Mand  y.  flbCdUfclii^  100  U.  &  49L  Mr.  Jostioe  Fiald, 
in  deliTering  the  opinion  of  the  sapreme  ooort  of  the  United  States  in  ths 
case  of  the  SUOe  Tax  on  FoKignrhM  Bonds,  15  WalL  319,  said:  "Unlsss 
restrained  by  prorisions  of  the  federal  oonstttatian,  the  power  of  the  stats 
as  to  the  mode^  form,  and  extent  of  taxation  is  unlimited,  where  the  sabjeots 
to  which  it  appHes  are  within  ber  jorisdiction.''  In  taxing  credits  it  is  some- 
times impossible  to  avoid  doable  taxation,  becanse  bolb  the  credit  and  ths 
property  mortgaged  to  seonre  tbe  payment  of  the  debt  are  taxed.  Yet  it  ia 
held  that  there  is  no  oonstitational  objectioa  to  sach  taxation;  Alabama  Oold 
Life  /m.  Co.  ▼.  LoU,  54  Ala.  499;  Lamar  ▼.  Pahner,  18  Fla.  147;  CMdgart 
T.  People,  106  SL  25;  Appeal  Tcm  CamiqfBaUkmrev.  Bke,  50  Md.  802;  8L 
Lmde  M.  L,  L  Co,  ▼.  Board  qf  Aeaeaeort  </  8L  LonU  ComOg,  56  Ma  508w 
Doable  taxation  is  against  the  spirit  of  oar  laws  and  shoald  not  be  imposed 
if  it  can  be  avoided;  bat  the  imposition  of  sach  taxation  is  not  in  excess  of 
the  legislative  power,  and  ooarts  will  not  declare  it  illegal  merely  becanse  the 
same  vahie  is  twice  taxed:  Borroa^is  on  Taxation,  sec.  49;  Oebome  ▼.  Nem 
Tori  etc.  B.  B.  Co.,  40  Coon.  491;  Cook  v.  C^  <^  BurUnglon,  59  Iowa,  251; 
&  C,  44  Am.  Bep.  679;  8iaU  v.  8l  Lome  Cotmig  Comi,  47  Mo.  594;  8tau 
▼.  CoBeclori/C^umiberdfmy,  87  N.  J.  L.  258;  Gooley  on  Taxation,  158. 

SHARn  OF  Spook. — ^Ihe  certificates  of  stock  in  a  corporation  are,  so  far 
as  their  taxation  is  concerned,  governed  by  the  same  rales  as  ohoses  in  actions 
Van  AUenr.  Aeeeaeora,  3  WalL  573;  8iate  Taxon  Foreign-held  Bonds,  15  Id. 
800;  OsbomeY.New  Tori  etc  B.  B.  Co.,  40  Coon.  49;  8ewardY.  CitgqfBie* 
wngSun,  79Ind.  351;  Cooir.  dtp qf  BurUngi(m,  59  Iowa,  251;  S.  C,  44  Am. 
Bep.  679;  Onjfithy.  ITotem,  19 Kan.  23;  Otery:  fTosAiii^toii  JltOi^  llAllen» 
268;  DwigktT.  Boston,  12  Id.  316;  BotMngham  etc  Bank  r.  Portsmonth,  52  N. 
H.  17;  Beh  v.  Comndsshners,  82  N.  C.  415;  S.  C,  33  Am.  Bep.  688;  McKsm 
V.  ComOp  qf  Northampton,  49  Fa.  St.  519;  Dper  t.  Osbom,  11  B.  L  321;  a 
G.,  23  Am.  Bep.  460;  UnkmBaniY.  Btate,  9  Yerg.  490. 

V^Lom  cm  CBXDin.—'*  Debts  doe  from  sohmt  debtors  "refer  not  to  the 
solvem^,  in  general,  ol  tba  debtor,  bat  to  the  valnt  of  the  debts:  Lamar  v. 
Fabmar,  18  Fla.  147.    Hm  telia  market  vahie  ol  a  note  ia  the  measare  ol  its 
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Uac,  and  it  is  taxable  to  that  value,  and  not  according  to  the  opimon  of  iti 
holder:  Irtfin  ▼.  Twmer,  47  Ga.  382;  Canther  v.  Walton,  Id.  394. 

KAJfZAS  Statdtb  Dkvikis  "C&xdits"  as  any  "demand  not  secnred  by 
lien  on  real  estate: "  Zoppm  t.  Commimoners  qf  Nemaha  Ccwiiy,  6  Kan.  403L 
And  in  Ohio^  the  tenn  "oredits  "  ia  held  not  to  include  inveatmanti  in  booda^ 
trithin  the  maaning  of  the  atatate  regnlating  tasEatioii:  P<qfiM  v.  WaUermm,  S7 
Ohio  St  121. 


Tebbb  Hautb,  Alton,  and  St.  Louis  Railboad 

Co.  u  Vanatta. 

[21  iLLuroiB,  18&] 

AnncFT  ow  Pibbsztokb  on  Railboad  Tbaik  to  XJtm  Oaxomlkd  TiOKn; 
withoat  any  explanation  of  how  he  beoamo  poaaeaaed  of  it^  or  why  he 
offered  it  inatead  of  hia  iaie,  ia  preaomptiye  eridenoe  of  wrong  on  hia 
part. 

&AILBOAD  OcmPAinr  has  Biobt,  iob  Refubal  to  Pat  Fab^  to  Bjeot  Pas- 
81HOEB  vitOK  Train  at  a  regnlar  atatiasiy  bat  not  elBewhere. 

Attehft  bt  PAasBNaEB  TO  IiiFOflB  ON  Railboab  Cokpant  will  MmoATa 
Damaobs  in  an  action  by  anch  paaaenger  againat  the  company  for  unlaw- 
fully putting  him  off  ita  train  at  a  place  other  than  a  regular  atation. 

P>£8BNGKB  AtTEMFTINO  to  DsFBAUD  RATT.nnAT>  COKPANT  BT  UsiNO  CaIi- 

OBLBD  Ticxxt  to  get  from  one  atation  to  another  ia  entitled  to  no  more 
than  nominal  damagea  against  the  company  for  putting  him  off  their  oan 
at  a  place  other  than  a  regular  station. 

OOUBTB  NBTBB  DOTOBB  VeBDIOT  OV  JubT  UNLESS  It  IB  80  GbOSSLT  UnJUBT 

and  disproportioned  aa  to  make  it  manifest  that  the  jury  haye  aoted  un- 
der prejudice^  partiality,  or  a  clear  miaapprehenaion  of  their  duty  and 
the  facts  of  the  case. 
Vbbdiot  ov  Onb  Thousand  Dollabs  bob  Ejboiino  PAniNOBB  ibox  Raii.- 
BOAD  Train  at  a  point  tiiree  or  four  miles  from  a  regular  station,  idiera 
no  special  injury  la  ahown,  ia  groasly  excessiTe^  and  will  be  aet  aaida. 

Action  on  the  case  to  recover  damages  for  being  put  ofP  a 
railroad  train.  There  was  a  verdict  for  the  plaintiff  for  one 
thousand  dollars,  and  the  defendant  sued  out  wilt  of  error. 
The  other  fEicts  are  stated  in  the  opinion. 

8.  W.  MwdUmj  for  the  plaintiff  in  error. 

A.  J.  ChUageTj  for  the  defendant  in  error. 

By  Court,  Walkeb,  J.  In  this  case  the  parties  only  present 
the  question  whether  the  damages  found  by  the  jury  are  ex- 
cessive. The  defendant  in  error  was  put  off  of  plaintiff's  cars 
three  or  four  miles  from  a  station,  the  weather  at  the  time  was 
cold,  and  the  ground  covered  with  snow.  When  called  on  for 
his  fare  by  the  conductor,  he  offered  a  lay-over  ticket  with  a 
hole  punched  in  it,  which,  by  the  usages  of  the  road,  was  void; 
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without  being  punched,  it  would  liave  been  good  for  hiB  pas- 
fiage,  but  as  it  was,  it  appeared  to  have  been  used  to  the  extent 
of  the  purpose  for  which  it  had  been  issued,  and  was  canoeled. 
It  does  not  appear  that  at  the  time  he  offered  it,  nor  at  anj 
subeequent  time,  or  even  on  the  trial,  he  gave  any  ezplanati<» 
of  bow  he  became  possessed  of  it,  or  why  he  offered  it  instead 
of  his  fare.  Whether  he  had  been  imposed  upon  in  purchasing 
it,  had  found  it,  or  had  used  it  on  a  former  occasion,  does  not 
appear.  Having  in  his  possession  such  a  ticket,  and  attempt- 
ing to  use  it  as  genuine,  clearly  required  that  he  should  have 
rebutted  by  proof  the  presumption  that  he  was  attempting  to 
nee  it  improperly.  If  be  came  fairly  and  honestly  by  the  ticket 
and  was  not  attempting  to  impose  upon  the  company,  he 
doubtless  could  have  shown  it  by  evidence.  But  fiEuling  to  do 
so,  he  must  be  presumed  to  have  been  in  the  wrong,  and  the 
company,  if  he  were,  had  the  undoubted  right  to  put  him  off 
their  train  at  a  regular  station.  This  was  held  to  be  the  rule 
in  the  case  of  Chicago^  BurUngUm^  and  Quirwy  R*  R.  Co.  v. 
Parks,  18  111.  460  [68  Am.  Dec.  662].  This  court,  in  that  case, 
«ay,  if  a  passenger  refuse  to  pay  the  bie  required  by  the  tariff 
of  the  railroad  company,  he  may  be  ejected  from  the  cars  at 
any  regular  station,  but  not  elsewhere.  The  defendant  not 
having  paid,  or  offered  to  pay  his  fieire,  was  liable  to  be  ejected 
from  the  cars  at  any  regular  station;  but  the  company  became 
liable  for  the  injury  they  inflicted  upon  him,  by  putting  him 
off  at  a  different  point  on  their  road,  notwithstanding  his  first 
wrong.  If  he  were  guilty  of  attempting  to  impose  upon  the 
company,  while  they  violated  the  law  in  the  manner  of  eject- 
ing him  from  their  cars,  his  previous  wrong  must  be  held  to 
mitigate  the  damages.  He  would  not,  under  such  circum- 
stances, be  entitled  to  the  same  amount  of  damages  as  if  wholly 
free  from  fault.    The  company  had  the  right  to  remove  him  « 

from  the  cars,  but  not  at  the  point  at  which  it  was  done.  The 
evidence,  too,  fails  to  show  that  the  conductor's  manner  was 
offensive,  or  that  he  acted  in  any  other  than  the  kindest  and 
most  gentlemanly  manner  that  could  be  adopted  under  the 
oircumstances.  No  malice  or  wanton  conduct  is  shown  on  the 
part  of  the  conductor,  nor  does  it  appear  that  he  attempted  to 
expose  the  situation  of  the  defendant  in  error  to  the  passengers 
at  the  time  he  was  ejected.    Nor  does  it  appear  that  there  was  ^^ 

any  special  injury  or  loss  sustained  bejrond  having  to  walk 
three  or  four  miles. 
There  is  no  evidence  that  it  produced  sickness^  or  that  his 
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business  suffered  in  the  slightest  degree.  If  it  was  the  object 
of  the  defendant  to  defraud  the  company  by  using  this  ticket 
to  get  from  one  station  to  another,  he  must  clearly  be  entitled 
to  no  more  than  nominal  damages. 

Whilst,  in  all  cases  which  sound  in  damages,  courts  seldom 
are  called  upon  to  review  the  finding  of  the  dami^^  assessed 
by  a  jury,  and  when  called  upon,  rarely  interfere  to  disturb 
their  verdict,  yet  it  is  their  duty,  in  cases  where  the  finding  is 
flagrantly  wrong  and  excessiye,  to  interpose.  But  as  a  rule 
they  should  never  do  so  unless  the  finding  is  so  grossly  unjust 
and  disproportionate  as  to  make  it  manifest  that  the  jury  have 
acted  under  prejudice,  partiality,  or  under  a  clear  misappre* 
bension  of  their  duty  and  the  fiEicts  of  the  case.  If  courts  had 
no  such  power,  cases  might  occur  in  which  the  greatest  wrong 
and  injustice  would  be  perpetrated.  In  this  case  we  are  unable 
to  perceive  any  proportion  between  the  injiiry  inflicted  and 
the  damages  assessed.  Byen  if  the  defendant  in  error  had  been 
free  from  all  suspicion  of  an  attempt  to  impose  upon  the  com- 
pany, it  seems  to  us,  under  the  evidence  in  the  case,  that  thi# 
verdict  must  strike  any  unprejudiced  mind  as  grossly  excessive. 
And  for  that  reason  we  feel  that  it  is  our  duty  to  interpose,  and 
to  reverse  this  judgment,  and  to  remand  the  cause  for  further 
proceedings. 

Judgment  reversed. 

Nkw  Tbial  lOE  BZUUUV&  Damaqmb  wnx  not  b>  Gvlahted  imlnw  th* 
Jury  appean  to  haye  been  iwajred  by  pasuon,  prejndioe^  or  niftiJDst  8e» 
Fcuriah  v.  Seigle,  02  Am.  Dm.  666»  note  6S9,  where  other  ouet  ajre  ooUeoted. 
A  verdict  of  one  thoiuand  dollars  for  patting  a  paasenger  off  a  vailroad  train 
IB  excessiye  and  shonld  be  set  aside  where  there  is  no  evidence  of  special  dam- 
age: ChkoifO  etc  B.  B.  CkKY.  MeKean,  40  IlL  235;  Chkago  etc  I^y  Co.  v. 
Peacoct,  48  Id.  257;  Chkoffoete.  B^y  Co.  v.  PtUtermm,  63  Id.  SOT;  Ohieago  ttc 
R'y  Co.  V.  Chithokn^  79  Id.  602;  all  citing  the  principal  case. 

"  Usual  ^lomNa-PLAoa  "  Miahs  Rsovlae  STAnoar  at  whieh  psssmmara 
get  on  and  off  a  train:  CWco^efd  MLB,Co^y.  ^km»  ^  ID-  WS^  eiting  lbs 
principal 


Thompson  v.  Habkell. 

[21  Uuirais.  2UL] 
SmLurF's  BKruBV  ov  SnnoB  ov  Suimoiis  n  Buwwwaan  wtthoot  adding 

to  his  sigDatore  thereto  a  designation  of  his  office. 
CouBT  IS  Fkebommd  10  Kaow  Who  o  m  Own  Skxbxff. 

OF  Damaqss  bt  Clerk  Taxbs  Placx  ov  Fiin>Dro  ov  Jumy, 
and  is  validy  although  the  declaration  haa  the  common  coonts  in  addition 
to  the  spedal  coont  npon  the  obligation  sued  on,  and  the  coomion  count 
is  not  moL  prorned. 
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Abbumphit,  The  opinion  states  the  toue. 
D.  A.  and  T.  W.  Smiih,  for  the  appellant 
J.  Orimtkawj  for  the  appellee. 

By  Coort,  Bbbbsx,  J.  This  was  an  action  of  ammftUf  bj 
Haskell  against  Thompson,  on  his  written  goaranty  of  a  prom- 
issory note.  The  declaration  ooonted  on  this  guaranty,  and 
contained  also  the  common  coont  for  money  had  and  received. 
A  copy  of  the  note  and  written  guaranty  was  filed  as  follows: 
^Copy  of  note  which  will  be  offered  in  evidence  nnder  all  the 
coonts  of  the  above  dedaraticxL" 

The  Bommons  is  in  the  usual  fonn,  with  this  letorn  indorsed 

on  it: 

"  I  have  served  the  within  summons  by  reading  the  same  to 
the  within-named  John  Bradley  Thompson,  this  twentieth 
April,  A.  D.  1858.  Jamss  A.  Dick." 

A  deCEbult  was  had,  and  the  clerk  asooflped  the  damages,  on 
which  final  judgment  was  entered,  and  an  B,'ppeal  prayed  and 
allowed;  and  it  is  now  assigned  for  errcHr:  1.  The  return  on  the 
writ  as  not  appearing  to  be  made  by  the  sheriff  or  any  author- 
ised officer;  and  2.  The  assessment  of  damages  by  the  clerk 
when  there  was  a  common  count  not  dismissed.  As  to  the 
first  error,  the  record  redtes  that  "the  said  summons  was  de- 
livered to  James  A.  Dick,  esq.,  sheriff  of  said  Cass  county." 
But  independent  €i  this,  the  rule  is,  where  an  act  is  done  in 
the  exercise  of  an  official  duty  by  one  holding  that  office,  it  is 
not  necessary  to  add  to  his  signature  a  designation  of  his  office 
to  make  the  act  valid.  The  court  will,  ex  officio,  take  notice  of 
it  A  court  is  presumed  to  know  its  own  officers,  and  all  pub- 
lic officers  in  civil  affairs  within  its  jurisdiction — certainly  the 
sheriff  of  its  own  court:  ShaUuch  v.  PeopUj  4  Scam.  481 ;  /rv- 
tnjr  V.  BrownMy  11  HL  416;  SUnU  v.  SlaUery,  12  Id.  162;  Rowley 
V.  Berrian,  Id.  200. 

As  to  the  second  error  assigned,  the  fifteenth  section  of  the 
practice  act  (Soates's  Gomp.  261),  provides:  '*In  all  cases 
where  interlocutory  judgment  shaU  be  given  in  any  action 
brought  upon  a  penal  bond,  or  uixm  any  instrument  of  writing 
for  the  payment  of  money  only,  and  the  damages  rest  in  com- 
putation, the  court  may  refer  it  to  the  clerk  to  assess  and  re- 
port the  damages,  and  may  enter  final  judgment  therefor 
without  a  writ  of  inquiry,  and  without  impaneling  a  jury  for 
Ibat  purpose." 

An  assessment  of  damages  by  the  clerk  in  such  case  is  of 
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the  same  force  and  effbct  as  the  finding  of  a  Jury  upon  an  in- 
quiry of  damages. 

By  our  statute  of  amendments  and  jeofEuls  (Id.  252,  sec* 
11),  a  judgment  after  an  inquiry  of  damages  is  put  upon  the 
same  footing  as  a  judgment  on  a  verdict,  and  it  cannot  be 
stayed  or  reversed  for  any  omission  or  fault  which  would  not 
be  sufficient  to  stay  or  reverse  a  judgment  upon  a  verdict 

It  will  not  be  denied  that  a  verdict  in  such  a  case,  without 
specifying  the  count  to  which  the  evidence  was  applied,  would 
not  be  set  aside,  and  for  the  simple  reason  that  the  note  is  ap- 
plicable to  both  counts,  and  it  is  filed  with  the  statement  that 
it  will  be  offered  in  evidence  under  both  counts. 

A  judgment  by  default,  then,  in  such  a  case  on  a  writ  of  in- 
quiry, executed  by  a  jury  without  anything  to  show  to  what 
count  the  jury  applied  the  evidence,  would  be  sustained.  The 
assessment  by  the  clerk  being  in  place  of  a  finding  by  the 
jury,  must  consequently  be  sustained.  The  judgment  shows 
from  its  amount  that  no  evidence  other  than  the  note  could 
have  been  received  under  the  common  count,  for  that  and  the 
interest  upon  it  make  up  the  amount  of  the  judgment.  We 
see  no  error  in  the  proceedings,  and  affirm  the  judgment. 

Judgment  affirmed. 

OouBT  WILL  Taxs  JUDICIAL  NoTicn  OF  Civn.  Of f luaiui  or  OomiTr  in  wlitob 
it  holds  its  •ittinga:  See  Djftr  ▼.  FlkU,  amttf  p.  78^  and  nota^  where  other  ceece 
ere  ooUeoted:  Thkhuum  ▼.  Burg^  78  HL  294^  citing  the  prineipel  oeee. 

Thb  fbinoipal  OAn  is  citbd  in  Newman  ▼.  WiUUtB,  00  HL  620^  to  the  point 
thet  it  IB  not  enffioient  ground  to  reTerae  a  judgment  on  error  that  there  wee 
a  ipeoial  count  on  a  note  and  the  common  coonta,  and  that  the  ooort  ordered 
the  olerk  to  ■aeam  the  damages  upon  the  ooont  on  the  notea»  withoat  any 
withdrawal  ol  the  commim  oonnteu 


Smith  v.  Smith. 

[21  lLLiiroia»  Ml] 
Waoib  ab  to  Risuut  of  Pbibidxntial  BLBonov  or  Ajnmam  BrAn,  made 

after  the  Tofee  has  been  cast^  ia  not  Toid  as  being  agaiaat  puUio  policy. 

Such  a  wager  was  not  void  at  common  law,  and  is  not  forbidden  by  the 

Illinois  statute. 
fcAKK-HOLDiE  IS  PBorxB  PiBSON  TO  Dwonm  Who  HAS  WoiT  Waobb»  uulees 

the  parties  htye  fixed  upon  some  other  tribunal  to  determine  that  que^ 

tion. 

BxPLEViN  for  a  buggy,  brought  by  John  H.  Smith  againei 
Isaac  Smith.    On  the  trial,  it  appeared  that  one  Qeorge  Moffitk 
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two  days  after  the  preddentiial  election  of  1856,  offered  to  bet 
hiB  boggy  against  one  hnndred  and  ten  dollaniy  that  Mr.  Fill- 
more, as  a  candidate  for  president  of  the  United  States,  was  not 
behind  the  other  candidates  for  that  office  in  the  state  of  New 
York,  and  that  Isaac  Smith  the  defendant,  took  him  np  and 
made  the  bet.  One  J.  H.  Alexander  was  sdeeted  as  stake* 
holder,  and  Isaac  Smith  placed  the  money  in  his  hands,  and 
Moffitt  told  said  stake-holder  that  the  boggy  was  at  Elam's 
shq^  and  that  he  ooold  leaye  it  there  or  take  it  when  he  pleased^. 
The  stakes  were  to  be  giyen  to  the  winner  whenovcv  it^  wi^ 
ascertained  how  the  state  of  New  York  hAd  gone  lA  theelectioiL' 
A  week  or  two  after  the  bet  wtfs*  made*the  stake-holder  became 
satisfied  that  Isaac  Smith  had  won  the  bet,  and  he  went  with 
him  to  Elam's  sbap  and  gave  np  the  boggy  to  him,  and  also 
retomed  to  him  the  money  bet  Nothing  was  said  at  the  time 
of  the  bet  as  to  who  was  to  determine  who  had  won  or  lost. 
John  H.  Smith,  the  plaintiff,  claimed  to  have  bought  the  boggy 
from  Moffitt.  The  court  decided  in  fiivor  of  the  plaintiff.  The 
other  £uts  appear  from  the  opinion^ 

J.  and  D.  OiUespiej  for  the  plaintiff  in  error. 
JAneoln  and  Hemdon,  for  the  defendant  in  error. 

By  Conrt,  Caton,  C.  J.  In  the  case  of  Morgan  v.  PeUitj  8 
Si;am.  529,  it  was  decided  that  a  bet  made  between  citisens  of 
tins  state  npon  the  result  in  another  state  of  a  presidential  elec- 
tion, then  pending,  was  not  forbidden  by  our  statute,  and  was 
not  void  by  the  common  law  as  bemg  against  public  policy. 
In  this  case,  there  is  much  less  objection  as  contravening  public 
policy ,  for  the  bet  was  not  made  till  several  days  after  the  elec* 
Uon  in  New  York,  and  after  the  vote  must  have  been  canvassed, 
although  before  the  result  was  known  here.  Nor  did  the  event 
wliich  was  to  determine  the  wager  depend  upon  any  chance, 
accident,  effort,  or  skilL  It  was  a  fact  irrevocably  fixed  as  is 
the  number  of  the  grains  of  wheat  in  a  measure  standing  on 
the  table,  <Hr  the  date  of  a  coin  held  in  the  hand.  Such  a  con- 
tract the  parties  had  an  imdoubted  right  to  make  by  the  com- 
mon law,  and  it  is  not  forbidden  by  our  statute. 

Independent  of  the  rq^t  of  the  stake-holder  to  determine 
who  had  won  the  wager  here,  the  party  proved,  by  an  official 
certificate  of  the  canvass  of  the  votes  of  the  state  of  New  York, 
that  the  result  was  in  his  favor;  but  in  the  absence  of  such 
proof  we  are  inclined  to  concur  with  the  court  in  the  case  of 
EUkam  v.  Kingwman^  4  Eng.  Com.  L.  626;  at  least  so  far  as  to 
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hold  that  the  stake-holder  is  the  person  selected  by  the  parties 
themselves  to  decide  in  the  first  instance  the  event  upon  which 
the  wager  depends,  unless  they  have  fixed  upon  some  other 
tribunal  to  determine  that  question.  By  the  terms  of  the  con- 
tract, he  was  required  to  deliver  the  stakes  to  the  party  who 
should  win  the  bet,  and  surely  it  was  never  contemplated  that 
he  should  l)e  compelled  to  file  a  bill  of  interpleader  to  deter- 
mine that  matter  in  order  to  protect  himself  bom  a  lawsuit  by 
:';  ;<oQe  party  or  the  other.  As  between  themselves,  they  might 
;{>erh&pcr*titigi^te  the  matter  without  being  concluded  by  the 
de'clBiof>i)f'ilie/stitke-hQl4^»  We  are  prepared  to  hold  that 
his  decision  pfimct  j'a^'settles-ihe  rights  of  the  parties. 

If  the  verbal  declarations  by  Moffitt  to  John  H.  Smith  were 
sufficient  to  transfer  the  possession  of  the  property  to  him  while 
it  was  remaining  at  Elam's  shop,  by  the  same  rule  the  posses- 
sion was  transferred  by  Moffitt  to  the  8take*holder  at  the  time 
the  bet  was  made,  and  in  the  same  mode  was  the  possession 
transferred  to  Isaac  Smith  by  the  stake-holder  at  the  time  he 
decided  who  had  won  the  wi^r,  and  the  buggy  was  thereupon 
taken  away  by  him;  so  that  both  constructiv^y  and  actually 
the  defendant  first  acquired  possession  of  the  buggy.  But 
even  were  it  otherwise,  the  plaintiff  could  not  maintain  this 
action,  for  as  between  Moffitt  and  Isaac  Smith,  the  title  of  the 
latter  was  complete  the  moment  the  wager  was  decided  in  his 
favor;  and  the  proof  satisfactorily  shows  that  John  H.  Smith 
purchased  with  full  knowledge  of  the  defendant's  right  to  the 
property. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Waobbs,  LaaAUXT  of,  GnncRALLT:  8ee  JckHmm  ▼.  FaO,  66  Am.  Deo.  518^ 
note  510,  where  other  oases  are  ooUeoted.  In  Ortgof^  ▼•  King,  68  Id.  170^  a 
matority  of  the  ooart  held  that  a  wager  betwem  two  dtiflens  of  Dlmois  as  to 
the  reBolt  of  a  presidential  electioQ  in  another  state,  made  prior  to  the  eleo- 
tion,  is  against  pnbUo  policy,  and  Toid,  and  the  piino^al  eaae^  eo  isr  as  it 
oonfliGts  with  that  defasion,  was  o^enniled. 


Hinckley  v.  Kbbsting. 

[21 ILUKQIS,  217.] 

BvLB  OT  Q4VIAT  Emptob  AmjBS  TO  PoBOBASK  ov  DspiaoaziD  Bahk 
Bnx8  by  a  banker  or  broker  who  deals  in  sneh  bills  as  an  artide  of  oom- 
meroe;  and  if  a  bill  purchased  by  him,  after  ample  opportonity  to  exam- 
ine it  and  satisfy  himself  as  to  its  value,  turns  out  to  be  worth  lees  tfaaa 
the  price  paid  for  it,  the  vendor  u  not  bound  to  make  it  good. 
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Action  to  reoorer  back  money  paid  for  a  oertain  worthleM 
bill.    The  facts  are  stated  in  the  opinion. 

O.  TrumbuUf  for  the  plaintiff  in  error. 

Wi  H,  and  /.  B.  Underwood,  for  the  defendant  in  error. 

By  Gonrty  Walkxb,  J.  Conceding  that  when  depredated  or 
worthless  bills  are  paid  on  a  precedent  debt,  or  as  money 
loaned,  or  paid  on  the  purchase  of  property,  the  person  who 
passes  ihem,  upon  a  ^wper  notice,  is  liable  for  the  value  at 
which  fhey  were  received,  it  does  not  follow  that  such  would 
be  the  case  when  they  are  purchased  at  a  discount,  as  an  arti- 
cle of  commerce.  When  they  are  paid  on  a  debt,  loaned  as 
money,  or  paid  on  the  purchase  of  property,  they  are  both  paid 
and  receiyed  as  so  much  money,  and  are  not  taken  on  specu- 
lation. When  legal  coin  might  be  required,  anything  less 
than  its  value  will  not  be  a  satis&ction,  unless  the  value  of 
such  Mils  was  known  when  received,  as  in  a  case  where  the 
parties  act  in  ignorance  of  the  fiEtct  of  their  want  of  value,  and 
suppose  ihem  to  have  the  value  at  which  they  were  passed. 
But  when  they  are  purchased  as  a  commodity  of  commerce, 
tiiey  are  treated  then  as  articles  of  sale,  and  the  buyer  pur- 
chases on  the  best  terms  he  can  fairly  obtain,  and  tiie  seller 
procures  the  best  price  he  honestiy  can.  Bankers  and  money 
brokers  follow  the  buying  and  selling  of  such  bills  and  other 
money,  as  a  matter  of  profit,  in  the  same  manner  as  those 
dealing  in  merchandise,  produce,  or  other  cnattels.  With 
them  such  paper  is  fluctuating  in  price,  at  different  times  and 
in  different  places,  as  are  other  articles  of  trade,  and  their 
profits  are  greater  or  less,  owing  to  the  demand  or  Bopply  of 
the  article  in  the  market  No  reason  is  perceived  why  the 
rule  of  caveat  emptor  should  not  apply  to  the  sale  of  bank  bills 
with  those  trading  in  them,  precisely  as  it  does  to  persons  pur- 
chasing other  articles  of  property.  It  can  make  no  difference 
that  they  are  choees  in  action,  because  the  rule  is  uniform  that 
the  purchaser  of  a  bill  of  exchange,  promissory  note,  or  other 
negotiable  instrument,  without  fraud,  inducement,  or  guaranty, 
takes  it  at  his  own  risk.  On  the  sale  of  such  instruments  by 
mere  delivery,  the  law  implies  no  agreement  that  the  maker  or 
drawer  are  solvent,  or  that  the  money  shall  be  paid.  And  it 
is  not  true  that  if  the  instrument  thus  purchased  proves  to  be 
of  less  value  than  the  price  given,  the  seller  is  liable  to  make 
it  good.  That  liability  accrues  by  the  indorsement,  guaranty, 
or  by  fraud  practiced  on  the  buyer.    Bank  bills  are  negotiable 
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promissory  notes  of  inoorporated  companies,  and  the  title 
passes  to  the  purchaser  by  delivery,  as  it  does  with  articles  of 
personal  property.  * 

When  persons  are  engaged  in  any  particular  trade,  the  pre- 
sumption is  that  they  are  acquainted  with  the  value  and  in- 
trinsic worth  of  the  articles  which  they  are  engaged  in  buying: 
and  selling.  And  so  it  is  to  be  presumed  that  bankers  and 
money  brokers  are  better  acquainted  with  the  genuineness  and 
value  of  the  circulation  of  banks,  the  paper  of  which  they  buy, 
than  is  the  community  generally.  Their  opportunities  are 
better,  and  the  interest  of  their  business  necessarily  leads  them 
to  inform  themselves  in  this  respect  beyond  other  persons. 

In  this  case,  it  appears  that  plaintiff  purchased  the  bills  of 
defendant  at  a  discount,  in  the  course  of  his  business  as  a 
money  broker.  He  paid  for  them  the  agreed  price,  after  the- 
bills  were  inspected  by  his  clerk;  and  upon  that  examination 
one  of  the  bills  of  the  lot  was  rejected  as  worthless,  and  tho 
remainder  were  taken,  including  the  one  in  dispute.  The  plain- 
tiff had  ample  opportunity  to  examine  and  satisfy  himself  of 
the  genuineness  and  value  of  these  bills,  and  the  examination 
was  sufficiently  thorough  to  enable  him  to  reject  one  of  them- 
There  is  no  evidence  that  defendant  had  any  knowledge  thai 
this  bill  was  worthless,  or  in  any  way  defective.  And  when  the 
clerks  of  plaintiff,  in  twice  running  the  bills  over,  did  not  dis- 
cover the  feet,  it  may  well  be  that  the  defendant  had  no  such 
knowledge.  The  defendant  in  no  way  warranted  or  guaranteed 
the  genuineness  of  these  bills,  and  there  is  no  liability  by  con- 
tract, and  as  no  fraud  was  shown,  we  cannot  infer  liability  od 
that  ground.  The  testimony  simply  amounts  to  this,  that  de- 
fendant's agent  presented  the  bills  at  plaintiff's  bank,  and 
asked  what  would  be  given  for  them,  and  the  agent  of  plaintiff, 
after  examining  them,  informed  him,  and  the  price  was  received 
and  the  bills  delivered.  It  does  not  appear  that  defendant,  by 
his  agent,  made  any  statement  or  representation  in  regard  t<> 
the  bills,  or  was  asked  any  question  requiring  any  such  state* 
ment.  The  plaintiff  took  the  property  on  inspection  and  at 
bis  own  price,  and  if  it  is  not  of  the  value  he  supposed,  it  is 
his  own  want  of  information  or  want  of  attention  which  ha» 
pro<luced  this  loss.  And  as  the  loss  must  fall  on  one  of  two 
innocent  persons,  so  feur  as  we  can  see  from  the  evidence,  we 
think  that  it  must  be  on  the  purchaser  and  not  the  seller,  a» 
he  has  failed  to  require  a  warranty  or  guaranty  of  the  value  of 
this  money,  and  has  not  shown  that  defendant  knew  it  to  b» 
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worthlesB.  The  instractions  given  by  the  court  were  oonsiBi- 
ent  with  this  view  of  the  law,  and  were  proper,  and  the  verdict 
of  the  jury  ia  supported  by  the  evidence,  and  we  are  not  dis- 
posed to  diBturb  tiieir  finding. 

Upon  the  whole  of  this  reoord,  no  error  is  perceived  for  which 
the  jadgment  of  the  drcoit  coort  should  be  revened,  and  tha 
same  is  therefixre  affirmed. 

Judgment  affirmed. 


Cavsat  Bicrqb»  Boui  qv»  wbbi  ArrLomi  8m  Long  t.  IRMtuibammf  64 
Am.  Dec  118^  iiotol21;  Asott  t.  JSRi^  e2Id.  468,  iiot*460|  Oanmr.  StOk, 
67  Id.  650^  note  661;  note  to  ^Tom  t.  Bmr,  66  Id.  702;  KbtgOmnf  r.  Taifkr^ 
60Id.6Q7t  Bote  610^  wImn  prior  CMM  we  ooOsafead. 


Gnr  OF  F^KiN  v.  Smelzel. 

[a  UAOiOli^  4S4J 

Knras  ov  Bsia  jam  IintiziCATnf o,  axd  fiiia  temuow  mat  n 
MMMMifc  cr  wtnuned  by  ordinanoe  of  citj  or  town  whoM  eharfeer  as- 
thorisM  H  to  onael  aad  pMO  ordhiMiowi  to  wappnm  and  rMlniB  tho  nlo 
of  fntoTJoatipg  liquon  witlim  iti  lindteu 

BowBK  TO  Bumaat,  BaavhAXE,  ahd  RnraADf  Sals  of  IiriozipATDra 
I^QVOBS  nnpwMnrily  embraooi  anthority  to  adopt  tho  usoal  moans  em- 
ployod  to  Boonro  that  objoet^  aad  aa  peoaltioo  by  way  of  flnoare  tho  nmial 
moana  adopted  for  that  poipoae,  it  win  bo  prammod  that  tho  IflgiaUtnro, 
in  oonleiiiiig  that  poww,  intandod  that  thoao  moaaa  ahoold  boomployed. 

Grt  OsaoMAJscB  Fwnmnvo  fiiia  or  Bna  sois  hot  Violatb  QwnRAL 
Laws  of  tho  tteio^  whieh  noither  lioonao  nor  prohibit  auch  aalo»  whero 
astfaority  ia  giran  to  auoh  oity,  by  ite  oharter,  to  anaot  and  paaa  ordi- 
mmoaa^  not  inoooaiatflnt  with  tho  lawa  of  tho  ateia^  to  aoppnaa  and  restnin 
tho  aala  of  inttwriiwrtliw  Ijonorai 

Girr  MAT,  BT  QrsdiahcIi  IiDOiB  HB4vm  PxvALTT  loa  Sbluko  Intoxi- 
oaxiHO  Liquor  in  TioJation  of  ite  ordinanoaa  regnbtttng  aooh  aalo  than 
tho  penalty  providad  by  the  genoral  l»wa  of  theatate  prohibiting  tho  aalo 
of  aaoh  liqnor  in  o  loaa  qnantity  than  o  gallon. 

Appbal  to  the  ciieiiit  ooart  from  the  police  magistrate  of  the 
dty  of  Pekin,  on  a  complaint  for  selling  beer  in  a  less  quantity 
than  a  gallon.  Upon  the  trial,  the  plaintiff  offered  in  evidence 
an  ordinance  of  the  dty  of  Pekin  regulating  the  sale  of  intoxi- 
cating liquors,  and  imposing  penalties  by  way  of  fine  for  its 
violation.  The  defendant  objected  for  the  reason  that  the  city 
council  had  no  authority  to  pass  the  same,  and  that  it  was  in- 
consistent with  the  laws  of  the  state.  The  court  sustained  the 
objection,  and  excluded  the  ordinance  from  the  jury.  The 
other  facts  appear  from  the  opinion. 
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James  Roberts j  for  the  plaintiff  in  error. 
A,  L.  Davisofiy  for  the  defendant  in  error. 

By  Court,  Walker,  J.  It  is  objected  that,  hy  the  charter, 
the  city  had  no  power  to  prohibit  the  sale  of  beer.  The  amend- 
atory act  of  the  charter  of  the  city,  adopted  the  nineteenth  of 
June,  1852,  Sess.  Laws,  41,  provides  '^  that  the  city  of  Pekin 
shall  have  power  and  authority  to  enact  and  pass  ordinances, 
not  inconsistent  with  the  laws  of  this  state,  to  suppress  and 
restrain  the  sale  of  intoxicating  liquors,  tippling-houses,  and 
dram-shops."  The  charter  of  the  city,  as  it  was  originally 
adopted,  conferred  the  power  to  tax,  restrain,  prohibit,  and  sup- 
press tippling-houses  and  dram-shops  by  ordinance.  The  only 
limitation  upon  this  power  is  found  in  the  amendatory  act, 
which  requires  that  such  ordinance  shall  not  be  inconsistent 
with  the  laws  of  the  state.  That  some  kinds  of  beer  are  intox- 
icating is  conceded,  and  was  not  controverted  on  the  argument, 
and  being  such,  the  city,  by  the  express  authority  given  by  the 
charter,  may  pass  all  needfol  and  proper  ordinances  to  prohibit 
or  restrain  its  sale  within  the  corporate  limits.  The  power 
to  suppress,  regulate,  and  restrain  necessarily  embraces  the 
authority  to  adopt  the  usual  means  employed  for  such  purpose. 
The  merely  adopting  an  ordinance  which  declares  that  liquor 
shall  not  be  sold,  without  imposing  any  penalty  for  its  non- 
observance,  would  not  tend  in  the  slightest  degree  to  accom- 
plish the  end  sought  The  imposition  of  a  fine  for  the  breach 
of  such  ordinances  is  the  means  usually  authorized  by  the 
legislature,  and  none  are  more  proper;  and  such  was  doubtless 
intended  to  be  employed  when  this  power  was  conferred  by  the 
legislature.  The  latter  clause  of  the  third  section  of  the  amend- 
atory act  of  the  city  charter  is  this,  "  and  all  fines,  forfeitures, 
and  penalties  that  may  be  assessed  and  collected  from  any 
person  or  persons  within  the  city  of  Pekin,  for  the  violation  of 
any  ordinances  of  the  city  of  Pekin,  passed,  or  that  may  be 
hereafter  passed,  for  the  suppression  of  dram-shops  or  tippling- 
houses  in  the  said  city  of  Pekin,  shall  accrue  to,  and  be  paid 
into,  the  treasury  of  the  said  city  of  Pekin."  This  provision 
leaves  it  free  from  doubt  that  penalties  by  way  of  fine  was  the 
mode  intended  to  compel  an  observance  of  ordinances  restrain- 
ing, prohibiting,  and  regulating  the  sale  of  intoxicating  liquors, 
dram-shops,  and  tippling-houses,  and  that  the  city,  by  ordi- 
nance, might  impose  them.  It  is  urged  that  as  the  sale  of  beer 
is  not  prohibited  or  declared  to  be  an  offense  by  the  general 
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JawB  of  the  state,  any  ordinance  of  the  city  prohibiting  its  sale 
i»  repugnant  to  or  inconsistent  with  the  general  laws  of  the 
fitate,  and  is  therefore  unauthorised  and  Toid.  If  this  be  true, 
the  city  would  have  no  power  to  adopt  any  ordinance  prohibit- 
ing any  act  but  those  forbidden  by  the  general  laws,  nor  would 
they  have  the  power  to  adopt  any  other  language  than  that 
employed  by  the  legislature  in  defining  an  offense.  The  limi- 
tation upon  the  power  to  adopt  ordinances  on  this  subject  is, 
that  the  city  "  shall  have  power  and  authority  to  enact  and 
pass  ordinances  not  inconsistent  with  the  laws  of  this  state," 
And  this  language  confers  the  power  to  adopt  all  proper  and 
usual  means  for  the  purpose  not  prohibited  by  the  general 
laws.  Any  ordinance  adopted  for  the  purpose  which  provided 
means  that  were  prohibited  by  the  constitution  and  laws  would 
be  void.  The  very  object  of  granting  this  power  to  the  city 
was  to  enable  it  more  effectually  to  regulate  its  police  affairs 
than  could  be  done  under  the  general  laws;  and  it  was  intended 
to  confer  powers  upon  the  city  to  suppress  disorders  that  were 
not  prohibited  by  general  enactments.  The  sale  of  beer  is 
neither  expressly  licensed  nor  prohibited  by  the  legislature;  and 
if  it  is  a  nuisance  in  populous  cities,  or  tends  to  produce  dis- 
orderly conduct  amongst  those  who  frequent  such  places,  the 
-cities  clearly  have  the  power  granted  them  to  restrain  and  re- 
press the  evil,  and  in  doing  so,  they  do  not,  by  imposing  a  fine 
^r  its  sale,  violate  the  laws  of  the  state. 

It  was  again  urged  that  the  city  had  no  power  to  impose  a 
fine  of  more  than  ten  dollars  for  a  breach  of  ordinance  regu- 
lating the  sale  of  intoxicating  liquor,  that  being  the  penalty 
imposed  for  a  violation  of  the  general  laws  prohibiting  the  sale 
•of  spirituous  liquor  in  a  less  quantity  than  a  gallon.  This 
position,  we  think,  is  not  tenable.  The  power  to  impose  the 
fine  is  given  by  the  charter,  and  it  is  not  in  terms  limited.  In 
the  case  of  Ooddard  v.  JacksonvUlej  15  HI.  589  [60  Am.  Dec. 
773],  a  fine  of  twenty  dollars  was  imposed  in  each  of  two  cases 
ibr  a  violation  of  an  ordinance  declaring  the  sale  of  liquor  a 
tiuisance,  and  the  ordinance  was  held  valid.  This  court  again 
recognize  the  validity  of  the  same  ordinance  in  the  case  of 
Town  of  JaekaonviUe  v.  HoUandf  19  Id.  271.  And  following 
these  decisions  in  the  case  of  Pendegrast  v.  City  of  Peru^  20  Id. 
51,  a  recovery  under  an  ordinance  which  prohibited  the  sale  of 
wine,  brandy,  rum,  gin,  whisky,  beer,  ale,  porter,  or  other 
vinous,  spirituous,  malt,  or  fermented  liquors,  without  a  license, 
4Uid  impnuing  a  fine  of  not  less  than  twenty-five  dollars  nor  ex« 
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one  himdred  dollars,  was  sustained.  And  it  is  for  the 
reason  that  the  legislature  has  oonferred  the  power,  and  whei> 
such  power  is  given  and  has  not  been  taken  away  or  afterward 
prohibited,  it  is  not  inoonsistent  with  the  laws  of  the  state.  If 
after  the  grant  of  such  power,  the  city  was  prohibited  from  it» 
exercise,  or  authority  was  conferred  by  act  of  the  legislature  to 
perform  such  an  act,  then  the  ordinance  would  be  inconsistent 
with  or  repugnant  to  the  general  law.  The  amount  of  such 
penalties  is  limited  by  the  state  constitution,  art.  13,  sec.  10, 
from  exceeding  one  hundred  doUars  in  all  cases  when  the  prc^ 
(ceding  is  not  by  indictment. 

The  court  below  erred  in  not  admitting  the  city  ordinance,, 
and  the  judgment  of  that  court  must  be  reversed,  and  the  cau0» 
remanded. 

Judgment  reversed. 

Bbeesb,  J.  I  do  not  concur  in  holding  that  beer  is  an  in« 
toxicating  liquor  in  the  sense  employed  by  the  legislature. 


PowxR  OF  MuKxaiPAL  CkxivoEA9n»ra  TO  Rboulatb  Salb  of  Liqdobss 
8o6  State  ▼.  Clark,  SI  Am.  Dao.  611,  note  614,  where  other  oeeei  are  ool- 
lected.  By-1«WB  of  oitiee,  made  in  pnmaaoe  of  their  ohartera,  pTohibitm^ 
tlie  mle  of  intoTJcating  liqmon,  are  oonstitatiflnal:  Dhiffman  ▼.  PeopU,  61 
lU.  2S0,  oittiig  the  prine^al  oaae.  An  ordinaaoe  {mpnfi^^g  »  penal^  for  ai» 
Dnaathoriied  eale  of  intoniimtmg  Uqnore  ia  not  repugnant  to  the  general  law 
of  the  aUtep  and  ia  not  Toid:  Ba&Ma  ▼.  iftif]%,  S2  Id.  490^  oiling  the  prin- 
cipal 


Halligan  V.  Wabel 

[21  nuUVOIii  «Ql] 

KnonoH  nr  Fact  ob  ur  Bnwr,  Wmin  Dvibots  ahs  Bbid] 
Uflsuna^  may  be  aet  up  in  defanae  agAinit  a  reoorery  for  rent. 

BnonoN  of  Wholi  of  Dbobid  Pbxmxbis  vt  Thibd  PsaaoN,  umm^ 
PARAXOimT  Tnu,  haa  the  effsot  to  diacharge  the  rent. 

Whuub  Bvionov  n  of  oslt  Pabt  ov  Pnncnn^  and  by  a  atranger,  tlw- 
rent  will  be  apportioned;  bat  if  anoh  eviotion  ia  by  the  landlord  himaitlf» 
and  the  tenant  ia  kept  ont  ot  the  poaaeaaion  ol  that  part^  the  whole  rent^ 
will  be  diaohaiged. 

If  Laitdlobd  Pnuiin  Kailboaj>  Oompaht  to  Taxb  PoasnsioN  or  Pabt  of- 
pBsmsn  Lkassd,  it  amoonta  to  an  eriotion  of  that  part,  althoogh  the 
eompany  had  no  ri^^t  to  take  aaoh  poaaeaaion  becanae  it  had  not  paid 
any  damagea  to  the  leeaee. 

TniAirr  n  Duchabobd  ibom  Patxiht  of  Rbht,  bt  Lahdlord'8  LBAanfo^ 
RniBViD  PoRTioHB  of  the  premiaea  denuaed  for  the  oarrying  on  of  par- 
aoita  whieh  render  the  demised  premiaea  naeleaa  for  the  parpoee  for  whiob 
they  are  rented,  whether  such  ponoita  are  lawfal  or  nnlawfnL 
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D1BTBE88  for  rent.    There  was  a  trial  by  jurjr  and  a  verdict 
ibr  the  defendant.    The  other  facts  sufficiently  appear  from 
the  opinion  and  from  the  instmctions  given  and  reftised.    The 
first  instmction  asked  by  the  plaintiff  and  refdsed  is  as  follows : 
''  1.  That  although  the  plaintiff  Halligan  may,  during  the  time 
that  the  hotel  was  occupied  by  the  defendant  Wade,  and  before 
the  quarter's  rent,  due  July  1,  1853,  become  due,  have  rented 
the  three  stores  under  said  hotel,  and  in  the  same  building  to 
other  tenants,  and  although  one  of  said  stores  may  have  been 
used  by  the  occupant  as  a  place  for  the  making  and  selling  of 
bread  and  groceries,  also  for  the  sale  of  liquor  by  retail,  and 
another  of  said  stores  may  have  been  used  as  a  saloon,  in  which 
oysters  and  other  eatables,  and  liquor  by  retail,  were  sold,  and 
another  of  said  stores  may  have  been  used  as  a  place  of  busi- 
ness, for  the  manufacture  and  sale  of  tinware  and  stoves,  and 
although  said  business,  though  carried  on  properly,  or  by  reason 
of  its  being  carried  on  in  an  improper  and  disorderly  manner, 
by  said  other  tenants,  may  have  operated  to  annoy  and  disturb 
€aid  Wade,  in  the  occupation  of  the  hotel,  yet,  if  the  said  Wade 
continued  to  occupy  said  hotel,  until  the  said  quarter's  rent 
became  due,  and  was  occupying  the  same  when  said  rent  be- 
.came  due,  such  annoyance  and  disturbance  would  not  excuse 
the  said  Wade  from  his  liability  to  pay  said  quarter's  rent,  nor 
would  he  be  entitled  to  any  deduction."    The  second  instruc- 
tion asked  by  the  plaintiff,  as  modified  and  given  by  the  court, 
is  as  follows:  ^'2.  If,  after  the  said  hotel  and  appurtenances 
were  let  by  said  Halligan  to  said  Wade,  and  before  said  quar- 
ter's rent,  due  July  1,  1853,  became  due,  the  Chicago  and 
Rock  Island  Railroad  Company  caused  the  said  Halligan 'a 
<lamages  to  be  assessed  therefor,  and  afterwards,  in  order  to 
make  a  track  for  the  said  road,  took  down  a  portion  of  the 
barn  on  said  leased  premises,  said  railroad  company  did  not 
thereby  acquire  the  right  of  way,  as  to  said  Wade,  and  said 
railroad  company  is  liable  to  said  Wade  for  the  injury  done 
tdm,  unless  his  damages  have  been  assessed  and  paid  by  said 
railroad  company,  and  the  fact  that  said  company,  under  such 
circumstances,  took  down  a  part  of  said  bam,  is  no  reason  why 
-said  Wade  should  not  pay  said  quarter's  rent  to  said  Halligan 
— and  if  the  disturbances  of  said  Wade,  in  his  said  possession 
of  said  leased  premises,  were  only  those  m«»ntioned  in  this  in- 
struction, the  jury  should  allow  the  quarter's  rent,  due  July  1, 
1853."    The  third  and  fourth  instructions  given  by  the  court 
4it  the  plaintiff's  request  are  as  follows:  ^'3.  If  the  jury  allow 
-said  quarter's  rent,  they  should  also  allow  interest  at  the  rata 
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of  Bix  per  cent  per  annum  thereon,  from  the  first  day  of  July, 
A.  D.  1863)  till  the  present  time.  4.  Eyen  though  the  Chicaga 
and  Rock  Island  Railroad  Comppny  may,  ksr  the  purpose  of 
making  a  track  for  their  road,  have  taken  down  a  part  of  the 
bam  on  the  leased  premises,  this  alone  would  not  entitle  ib» 
defendant  to  a  deduction  on  his  rent — ^nor  would  he  be  entitled 
to  such  deduction  if  the  railroad  company,  claiming  and  hay* 
ing  the  right  to  make  a  track  for  their  road,  did  make  it,  and 
Halligan,  knowing  they  were  making  it,  acquiesced  in  its  being 
made,  or  at  the  request  of  the  railroad  company  assisted  in 
taking  down  and  removing  a  portion  of  the  bam."  The  court 
gave  the  fifth  instruction  asked  by  the  plaintifiT  as  modified 
thus:  ^^6.  K  the  business  in  the  stores  under  the  hotel  was  a 
business  which  might  be  lawfully  carried  on  in  them,  and  the 
defendant  did  not  leave  the  premises  rented  to  him,  but  actually 
remained  in  possession  of  them  till  the  rent  became  due,  then^ 
although  he  may  have  been  disturbed  by  said  business,  the 
jury  should  make  no  deduction  from  his  rent  on  account  of 
such  disturbance — and  the  jury  are  instructed  that  the  busineea 
transacted  in  said  stores  was  not  unlawful  in  its  character* 
This  is  the  law,  unless  the  jury  believe  that  such  disturbance 
destroyed  the  beneficial  eiyoyment  of  the  leased  premises.'^ 
The  sixth  instraction,  as  modified  and  given  by  the  courts  is  as 
follows:  ^'6.  If^  after  the  disturbances  mentioned  in  the  second 
instraction,  the  defendant  Wade  continued  to  remain  in  the 
possession  of  the  leased  premises,  and  after  said  disturbancee 
occurred  paid  rent  for  said  premises,  he  would  not  by  reason 
of  said  disturbances  be  entitled  to  a  deduction  on  his  lent.'^ 
The  seventh  instraction,  given  as  asked,  is  as  follows:  ''7.  Al* 
though  the  jury  may  believe,  firom  the  evidence,  that  the 
defendant  Wade  may  have  assigned  his  lease  to  Bosley,  and 
left  the  premises  before  the  quarter  commencing  on  the  first 
day  of  July,  A.  D.  1853,  had  ended,  he  should  not,  for  this 
reason  alone,  be  excused  firom  the  payment  of  any  portion  of 
the  rent  for  the  full  quarter."  The  court  gave  the  eighth 
instruction  modified  as  fellows:  '^8.  If  the  defendant  Wade^ 
instead  of  surrendering  the  possession  of  said  premises  to 
Halligan,  after  the  disturbances  in  the  second  instraction 
mentioned,  without  the  consent  of  Halligan,  sold  or  gave  hia 
interest  in  the  lease  to  Bosley,  and  let  Bosley  into  possession 
of  the  premises  under  him,  he  is  not  entitled,  in  law,  by  reason 
of  said  disturbances,  to  any  deduction  on  the  rent,  which  had 
Itefore  that  time  become  due  from  him  to  HaUigan."  And  the 
ninth,  modified  as  follows:  ''9.  The  fact  that  Halligan  leased 
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pit'emises  of  his  own  other  than  ihoee  oociqaed  by  the  defiaid- 
ant  to  other  tenants  who  cairied  on  a  bnsineaB  which  was  htw- 
fnl,  although  soch  hiwM  bnsinefls  maj  haye  annojed  and 
disturbed  the  defendant  Wade  in  the  quiet  enjoyment  of  his 
premiseSi  would  not  excuse  Wade  from  the  payment  of  any 
portion  of  his  rent^  unless  JTa^liigan  intcpded  when  he  leased 
such  other  premises  to  disturb  Wade,  or  unless  the  buainewH, 
if  properly  conducted,  would  necessarily  disturb  Wade,  not 
even  then,  unless  the  disturbance  destroyed  the  beneficial  use 
by  Wade  of  the  promises."  Also  the  tenth,  modified  as  follows: 
'^10.  If  the  jury  believe  firom  the  evidence  that  in  order  to 
make  a  track  or  way  tot  the  railroad  of  the  Chicago  and  Bock 
Island  Railroad  Company,  it  was  required  that  a  portion  of 
the  bam  should  be  taken  down,  and  if  in  1852,  and  after  the 
tenancy  under  the  lease  commenced,  the  damages  occasioned 
theroby  toHalligan  wero  ai^iraised  by  conmiisaonen^ipointed 
by  the  judge  of  the  circuit  court  at  four  hundred  dollan;  and 
if  in  1853  it  was  agreed  between  Browster,  acting  tot  said  com- 
pany, and  Halligan,  that  Halligan  should,  in  consideration  of 
four  hundred  dollars,  take  down  the  portion  of  the  bam  neces- 
sary himself;  and  if  EUUgan  commenced  to  take  down  the 
stalls  in  the  bam,  and  at  the  request  of  Wade  desisted  and  put 
back  the  stalls,  and  the  company  afterwards  took  down  part 
of  the  bam  without  objection  on  the  part  of  Halligan,  and 
against  the  consent  of  Wade — ^these  facts  would  not  entitle  the 
defendant  to  any  deduction  on  his  rent"  The  eleventh  in- 
struction asked  by  the  plaintiff  and  rofused  by  the  court  is  as 
follows:  ''11.  If^  under  the  petition  and  award,  four  hundred 
dollaro  wero  awarded  to  Halligan  for  the  right  of  way,  and  this 
sum  was  afterwards  paid  to  Halligan  and  accepted  by  him, 
this  would  entitle  the  Bock  Island  Bailroad  Company  to  the 
right  of  way  across  the  Halligan  lot  as  to  him,  and  a  taking 
of  the  part  of  the  lot  under  these  circumstances  by  the  com- 
pany for  their  road,  though  Halligan  did  not  object  to  the  tak- 
ing, would  not  excuse  Wade  from  the  payment  of  the  ront.'^ 
The  court  also  gave  the  following  instructions  at  the  request 
of  the  defendant:  ''  1.  If  Halligan  rented  the  pronuses  in  ques- 
tion to  Wade  under  the  leases  read  in  evidence,  and  if,  after 
Wade  took  possession  of  them  under  such  routing,  Halligan 
sold  a  substantial  and  valuable  portion  of  said  premises  to  the 
railroad  company,  and  put  said  company  in  the  actual  posses- 
sion thereof,  theroby  turning  Wade  out  of  possession  of  that 
portion  of  the  promises,  and  if  said  company  has  ever  since 
held  the  actual  exclusive  possession  thereof  under  said  sale. 
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then  Halligan  has  no  right  to  reoorer  rent  for  any  portion  of 
the  premisee  so  rented  to  Wade  from  the  lime  that  Wade  was 
so  turned  oat  of  possession  of  a  portion  of  the  same;  2.  The 
proceedings  offered  in  evidence  do  not  show  any  legal  con- 
demnation of  any  portion  of  lot  6  in  block  16  in  Pern  for  rail- 
road purposes,  and  the  railroad  company  acquired  no  right  to 
take  possession  of  the  land  in  question,  or  any  portion  thereof, 
by  virtue  of  such  proceedings;  4.  Under  the  lease  which  has 
been  given  in  evidence,  the  law  will  imply  covenants  against 
such  acts  of  the  landlord  as  destroy  the  beneficial  enjoyment 
of  the  lease,  and  if  after  Wade  took  possession  of  the  premises 
in  question  under  such  lease  Halligan  did  do  acts  that  destroyed 
the  beneficial  enjoyment,  he  cannot  recover  of  Wade  the  rent 
for  the  premises  for  the  time  Wade  was  so  disturbed;  5.  If 
the  premises  were  leased  by  Halligan  to  Wade  to  be  used  as  a 
hotel,  and  if  after  such  leasing  Halligan  did  such  acts  as  de- 
stroyed the  beneficial  enjoyment  by  Wade  of  said  premises  for 
the  purposes  for  which  they  were  leased,  Halligan  thereby  for- 
feited his  right  to  collect  rent  of  Wade  for  the  time  Wade  was 
so  disturbed  in  the  enjoyment  of  the  premises;  6.  If  Halligan 
rented  the  premises  in  question  to  Wade  to  be  kept  as  a  hotel, 
and  afterwards  rented  the  stores  under  said  hotel,  to  be  used 
in  business  which,  if  carried  on  as  it  lawfully  might  be,  and 
as  such  business  ordinarily  was  conducted  in  that  place,  would 
necessarily  destroy  the  beneficial  use  of  said  premises  by 
Wade,  and  said  business  was  carried  on  in  the  ordinary  way 
of  doing  such  business,  and  did  thereby  deprive  Wade  of  the 
beneficial  use  of  said  premises  as  a  hotel,  then  Halligan  can- 
not recover  rent  for  said  premises  during  such  disturbance." 
The  following  instruction  was  also  asked  by  the  defendant, 
but  refused  by  the  court:  ^'3.  If  the  jury  believe  from  the 
evidence  that  Halligan  rented  a  hotel  to  Wade,  and  afterwards 
rented  the  rooms  under  said  hotel  for  such  purposes,  that 
Wade  was  necessarily  disturbed  in  his  quiet  and  peaceable 
possession  of  said  premises  by  the  business  carried  on  in  said 
stores  with  the  consent  of  the  plaintiff,  then  the  jury  should 
deduct  from  the  rent  of  said  premises  the  amount  that  the 
ftnt  was  worth  less  by  reason  of  such  disturbance." 

Leland  and  Ldandy  for  the  plaintiff  in  error. 
Olover  and  Coohj  for  the  defendant  in  error. 

By  Ck)urt,  Walkeb,  J.    When  this  case  was  before  this  ooun 
€Q  %■  former  trial,  it  was  laid  down  as  a  general  and  well-settled 
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tide  '^that  an  evietioQ  in  &et  or  in  eflbot  which  dastragrs  and 
fenders  the  pEremiaefl  nseleBS  may  be  set  op  in  defense  againet 
areooveiyof  rent;  and  this  eztende  to  each  acts  of  diatnrbanoe 
as  effect  the  same  thing."  The  first  instmction  asked  by  plain* 
tiff  was  based  upon  the  snppoeitioD  that  even  if  it  was  tnie 
that  an  eviction  of  a  portion  of  the  premises,  and  snch  other 
acts  had  been  done  by  plaintiff  as  had  the  effect  of  an  evic- 
tion of  the  whole,  nevertheless  if  defendant  was  m  the  posses- 
sion of  the  demised  premises  when  the  rent  became  dne,  he 
would  be  liable  for  its  payment.  In  this  case,  it  appears  from 
the  evidence  that  the  rent  was  due  quarterly,  and  payable  in 
advance  The  demand  was  made,  and  this  proceeding  insti- 
tuted for  the  recovery  of  a  quarter's  advance  rent,  which  was 
payable  by  the  terms  of  the  lease  on  the  first  of  July,  1868,  and 
this  proceeding  was  instituted  within  that  month.  The  plain- 
tiff receiYed  about  half  of  the  rent  for  this  quarter  of  Caldwell, 
who  succeeded  the  defendant  in  the  possession  of  the  premises, 
and  there  can  be  no  question  that  defendant  was  entitied  to  a 
deduction  to  the  extent  of  this  payment  Plaintiff  could  have 
no  right  to  collect  the  same  rent  firom  defendant,  and  also  firom 
€aldwell.  This  instruction  was  calculated  to  mislead  the  jury, 
and  was  therefore  properly  refused. 

An  eviction  may  be  occasioned  either  by  the  landlord  him- 
self by  entering  without  titie,  or  by  a  third  person  under  para- 
mount title.  When  the  eviction  is  of  the  whole  of  the  demised 
premises  under  paramount  titie,  such  eviction  has  the  effect  to 
discharge  the  rent.  But  an  eviction  of  only  a  part  of  the 
premises,  if  by  a  stranger,  the  rent  will  be  apportioned,  but  if 
by  the  landlord  himself,  and  the  tenant  is  kept  out  of  posses- 
sion of  that  part,  the  whole  rent  will  be  discharged:  3  Kent's 
€om.  464;  SaJmtm  v.  SmUhj  1  Saund.  204,  note  2;  Bushell  v. 
Leehmorej  1  Ld.  Baym.  870.  The  evidence  shows  that  pUinfiff 
sold  a  portion  of  the  demised  premises  to  the  railroad  company, 
and  by  his  permission,  agreement,  and  consent,  the  road  en- 
tered into  the  possession  of  that  portion  before  this  rent  became 
due  by  the  terms  of  the  lease,  and  they  deprived  defendant  of 
its  use  and  occupancy.  Now,  if  this  were  true,  the  plaintiff 
was  not  entitied  to  reoover,  as  his  first  instruction  asserted. 
The  modification  to  his  second  instruction  presented  the  law 
AB  it  was  applicable  to  the  evidence,  and  it  embraced  the  legal 
proposition  contained  in  the  eleventh,  and  presented  it  as 
clearly  and  folly  as  amended  in  the  eleventh,  and  no  error  is 
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pefceiyed  in  sabrtitiiting  that  which  was  given  for  the  8ecim<U 
nor  in  refturing  the  eleventh. 

There  was  no  evidence  that  the  assessment  of  damages  wa» 
ever  approved  by  the  drcnit  court,  and  if  this  had  been  done, 
that  woold  only  operate  upon  the  right  of  Halligan,  and  Wade 
wonld  still  have  a  right  to  compensation  for  the  injury  to  hi» 
right  of  possession  under  the  lease.  And  until  his  damages 
were  assessed  and  paid,  the  railroad  could  not  enter  upon  the 
premises,  nor  could  the  landlord  put  them  into  possession 
without  evicting  his  tenant  of  that  portion  of  the  demised 
premises.  Nor  would  the  consent  and  authority  of  the  land» 
lord  that  the  road  might  enter  into  the  premises  justify  then^ 
in  taking  possession,  and  if  it  was  taken  in  consequence  of  the 
landlord's  authority  and  consent,  he  would  be  respcmsible  fior 
the  act,  and  it  would  operate  as  an  eviction  of  that  porti<m. 
The  arrangement  between  the  road  and  plaintiff  <Hily  passed 
the  title  of  plaintiff  subject  to  the  lease  to  defendant,  and  until 
the  right  of  defendant  was  extinguished,  or  he  consented  to 
the  entry,  it  was  unwarranted  by  the  law. 

If  plaintiff  by  depriving  defendant  of  this  portion  of  the  de-^ 
mised  premises,  and  by  leasing  the  reserved  portions  for  pur> 
poses  that  rendered  them  useless  for  the  business  for  whiob 
defendant  rented  them,  he  would  be  thereby  discharged  from 
paying  rent.  And  the  evidence  tended  strongly  to  show  that 
such  was  the  case,  and  this  was  a  fiEU^t  for  the  finding  of  a  jury,, 
and  justified  the  giving  the  instructions  announcing  that  prin* 
ciple.  It  was  insisted  on  the  argument  that  a  distinction  ex* 
isted  between  leasing  the  reserved  portions  of  the  premises  for 
lawful  or  unlawful  purposes.  And  that  as  these  leases  were 
made  for  the  purposes  of  carrying  on  lawful  pursuits,  the 
law  gave  defendant  no  right  to  complain.  But  it  is  believed 
that  such  a  distinction  does  not  exist.  Suppose  in  this  case 
the  landlord  had  converted  the  rooms  under  this  hotel  into 
pig-sties  and  horse  and  catUe  stables,  can  any  one  doubt  thai 
such  an  act  would  have  been  equally  destructive  to  the  busi^ 
ness  of  the  tenant,  as  would  almost  any  species  of  unlawful 
business  that  could  be  tolerated  in  any  city? — ^and  yet  they 
would  be  appropriated  to  lawful  purposes.  And  it  may  be 
and  doubtless  was  equally  destructive  to  the  business  of  keep- 
ing a  hotel,  that  those  rooms  were  appropriated  to  the  keeping 
of  a  low,  noisy,  and  disorderly  liquor-saloon,  and  a  tin-shop. 
We  think  the  evidence  justified  the  jury  in  finding  that  there 
was  such  an  eviction,  or  what  had  the  effect  of  such  an  evic- 


April,  1859.]    Fhudckn'b  Bsmcv.  Abs'm  v,  Lounbbubt.        116 

liOD,  as  released  the  defendant  fix>m  the  pajrment  of  this  rant. 
No  objection  is  perceiyed  either  to  the  giving,  lefiunng,  or 
modifying  the  instnictions  asked  bj  either  party,  and  from  a 
carefdl  examination  of  the  record,  \7e  think  the  eyidenoe  jnsti* 
fied  the  yerdict. 

The  judgment  of  the  court  below  mnst  be  affirmed. 

Judgment  affirmed. 

Tmjjrr  n  BxooiSBAsni>  vaam.  Lusnjrr  to  Pat  Bmr  bj  anj  Mmtm' 
mioe  bj  the  Uadlocd  wfaidi  deprivw  the  teaaat  ol  tlie  n|^t  of  ^ajafiumt  of 
tiwpnmiMsto  tfaa  foil  extant  gnaimnteed  by  the  Iomms  (kmrnmBmr^Tklm, 
70  Am.  Dee.  499;  WMU  ▼.  WaOser,  81  SL  436;  SemOe^  t.  SH  80  Id.  416; 
IFf^  ▼.  l;<M^  38  Id.  296;  i99iiia  T.  B^  (» IdL  144^  afl  cttmg  the  p^^ 


BfKmoj  ov  LoBD  iBOM  Amr  Fabv  ov  Dbosd  Pasnw  ■Mponde  itm 
lent  from  the  whole:  IMm  y.  Bari,  64  Am.  Dee.  691,  note  682. 

EvwiKto  Tnuar  n  sot  Ijabls  bob  Biht:  See  JiamUlt  y.  Ck^  60  Am. 
Deo.  879^.  note  881,  where  other  oaeee  ere  edlleoted. 


FmsMEK's  Benevolbkt  AssV  v.  Lounsbubt. 

(SL  iLmroia,  RL] 

UmmjLTUisM  HAS  Dowsb  to  Inpoes  Bubsbs  oh  Fobsioh  IxsomASOi  Com* 
TAXtEa  domg  baamem  m  the  dty  of  Chicago  for  the  benaAt  and  aspporl 
of  the  Chioago  Firemeii'a  Benevoleat  Aaaociation,  and  it  ia  not  Doeaaaarj 
that  the  reveniie  derived  from  each  harden  ahonld  be  paid  into  the  treaa 
nxy  of  the  atate. 

OBjacra  ov  ''Aor  to  IirampoaATB  FBaifsir*8  BsHvyouEinr  AMomiHow;  and 
for  ofhar  pnrpoeea^"  epprorod  Juie  21, 1868;  are  wutMmMj  expiemad 
in  ito  title. 

Action  of  debt  to  leooyer  of  the  defendant  in  error  the  two 
per  cent  mentioned  in  the  sixth  section  of  an  act  entitled  '^An 
act  to  incorporate  the  Firemen's  Beneyolent  Association,  and 
for  other  purposes/'  approyed  June  21, 1862.  Said  sixth  sec- 
tion is  as  follows:  *^  There  shall  be  paid  to  the  treasurer  ol 
said  association,  for  the  nse  and  benefit  of  such  association, 
by  eyery  person  who  shall  act  in  the  city  of  Chicago  as  agent 
for  or  on  behalf  of  any  indiyidnal  or  association  of  indiyidnals 
not  incorporated  by  the  laws  of  this  state,  to  effect  insurances 
against  loss  or  injury  by  fire  in  the  dty  of  Chicago,  although 
such  indiyidnals  or  association  may  be  incorporated  for  that 
purpose  by  another  state  or  country,  the  sum  of  two  dollars 
upon  the  hundred  dollars,  and  at  UiAt  rate  upon  the  amount 
of  idl  jwemiums  which,  during  the  year  or  part  of  year  ending 
en  the  next  preceding  first  day  of  December  shall  haye  been 
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received  by  such  agent  or  person,  or  receiyed  by  any  other 
person  for  him,  or  shall  have  been  agreed  to  be  paid  for  any 
insurance  effected  or  agreed  to  be  effected  or  promised  by  him 
as  such  agent  or  otherwise,  against  loss  or  injury  by  fire  in  the 
city  of  Chicago."  The  defendant  demurred  generally  to  the 
declaration,  and  the  court  below  sustained  his  demurrer.  The 
plaintiff  in  error  brought  the  case  to  this  court  assigning  as 
error  the  ruling  of  the  circuit  court  on  the  demurrer. 

E.  A.  and  J.  Van  Bureny  for  the  plaintiff  in  error. 

E.  C,  Lamedj  Hooper j  Oaurin  and  Sherman^  and  Jamu  P. 
Rooty  for  the  defendant  in  error. 

By  Court,  Caton,  C.  J.  The  only  question  which  has  been 
discussed,  and  which  we  propose  to  decide  in  this  case,  is, 
whether  the  legislature  had  a  right  to  pass  the  sixth  section  of 
the  act  incorporating  the  plaintiffs.  This  legislative  power  is 
denied,  upon  grounds  which  may  be  reduced  to  two  distinct 
propositions:  1.  It  is  said  that  the  legislature  had  no  right  to 
impose  this  burden  for  any  purpose  or  object;  and  2.  It  is 
urged  that  if  the  first  is  not  sustained,  the  legislature  had  no 
right  to  impose  this  burden  for  this  object 

Every  principle  and  objection  involved  in  the  first  proposi- 
tion is  distinctly  settled  and  deliberately  overruled  by  this 
court  in  the  case  of  People  v.  Thurbery  13  111.  554.  The  ques- 
tion has  now  again  been  fiilly  considered,  and  that  case  care- 
fully re-examined,  and  we  are  satisfied  that  the  question  was 
there  correctly  decided;  and  we  do  not  feel  inclined  to  repeat 
the  reasons  there  assigned,  or  to  extend  the  argument  there 
advanced  in  support  of  this  exercise  of  legislative  power. 
Much  might  be  added  to  what  has  been  there  said  in  support 
of  the  conclusion  then  and  now  arrived  at  by  the  court,  but 
we  do  not  deem  it  our  duty  to  do  so. 

The  other  objection  is,  that  here  a  revenue  is  attempted  to 
be  raised,  not  for  state  purposes,  nor  yet  to  meet  any  public 
exigency  or  want,  but  purely  for  the  benefit  of  a  private  char- 
ity. That  it  is  not  required  to  be  paid  into  the  state  treasury, 
but  must  be  paid  to  this  private  corporation,  for  whose  benefit 
the  burden  is  imposed. 

The  general  grant  of  legislative  power  found  in  the  constitu- 
tion confers  upon  the  general  assembly  all  legislative  power, 
and  authorizes  the  law-makers  to  pass  any  laws  and  do  any 
acts  which  are  embraced  in  the  broad  and  general  word  'Hegis- 
lation^"  as  known  and  defined  in  the  English  language.  It  au* 
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ihorizet)  the  passage  of  any  law  which  oould  be  enacted  in  the 
most  despotic  government.  It  even  anthorixeseveTjthing  which 
the  i)eople  could  enact  in  their  primary  capacity.  Anything 
which  they  wonld  have  a  right  to  embody  in  the  constitution 
itself.  After  this  broad  grant  of  legislative  power,  the  consti- 
tution, in  various  provisions,  proceeds  to  limit  and  restrain  its 
exercise.  So  far  as  was  deemed  necessary  to  prevent  dppressite 
and  unjust  legislation,  and  only  to  the  extent  of  these  Umitik 
tions,  has  the  legislative  power  thus  granted  been  circum- 
scribed, and  beyond  these  limitations  the  power  exists  in  its 
full  vigor.  Hence  the  necessity,  whenever  it  is  alleged  that  the 
legislature  has  transcended  its  powers,  to  point  out  some  re- 
striction or  limitation  which  has  been  disregarded.  It  is  not 
pretended  that  there  is  any  express  provision  in  the  constitu- 
tion inhibiting  the  legislature  from  passing  any  law  which  shall 
impose  a  burden  upon  some  members  of  the  communis,  which 
shall  be  devoted  to  the  benefit  of  other  members.  There  is 
nothing  to  be  found  in  the  constitution  which  can  be  held  to  in- 
hibit the  l^^ature  from  imposing  burdens,  or  raising  money 
friom  citizens  of  the  state,  which  is  not  for  the  direct  benefit 
of  the  state,  and  is  never  designed  to  belong  to  the  state.  To 
deprive  the  legislature  of  this  power  would,  to  a  great  extent^ 
destroy  its  usefulness — ^while  it  would,  to  a  certain  extent,  de- 
prive it  of  the  power  of  abuse,  it  would  destroy  its  power  to  reg- 
ulate by  law  a  thousand  things  which  the  public  good  requires 
should  be  regulated  by  law.  It  is  astonishing  how  fertile  the 
midem  mind  is  in  theorizing,  too  often  without  reflecting  where 
the^  happy  theories  would  lead  us.  Let  us  once  hold  that  the 
legislature  could  not  compel  any  citizen  to  submit  to  a  burden, 
except  for  the  benefit  of  the  state  aggregate,  or  for  some  sub- 
division of  it,  as  a  county,  city,  or  town,  or  to  pay  any  money, 
except  it  shall  go  into  the  state,  or  some  subordinate  public 
treasury,  and  we  should  soon  find  ourselves  on  the  brink  of 
anarchy  itself— we  should  tie  up  the  hands  of  the  legislature, 
it  is  true,  so  that  they  might  not  do  some  evils  which  they  have 
hitherto  had  the  power  of  doing;  but  we  should  also  let  loose 
upon  society  ten  thousand  evils  which,  in  every  well-r^;ulated 
community,  it  has  always  been  the  duty  of  the  legislature  to 
suppress.  It  is  in  the  exercise  of  this  indispensable  power  that 
ferries,  toll-bridges,  and  the  like  are  licensed  or  chartered. 

The  legislature,  finding  it  necessary  to  afibrd  especial  encour- 
agement to  private  enterprise  to  erect  a  bridge  or  a  ferry,  has 
ever  exercised  the  power  of  imposing  a  burden  on  some  for  the 
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benefit  of  others.  Who  ever  doubted  the  right  ot  the  legiela- 
tuie  to  charter  a  bridge  and  to  require  all  perBone  croesing  the 
stream  within  certain  limits  to  pay  the  toUs,  whether  they  cross 
on  the  bridge  or  not?  It  is  the  exercise  of  the  same  power 
which  fixes  the  fees  of  officers  for  the  performance  of  certain 
services.  It  is  the  power  which  the  legislature  possesses  of  im- 
posing burdens  upon  certain  members  of  the  community  who 
are  supposed  to  be  benefited  by  the  efforts  or  acts  of  certain 
other  members  of  the  community  as  a  reward  or  compensation 
for  such  acts.  This  power  is  only  exercised  by  prudent  and 
judicious  legislators,  where  it  is  supposed  that  the  public  have 
a  general  interest  in  the  acts  thus  encouraged,  and  the  individ- 
uals or  classes  upon  whom  the  burden  is  imposed  have  a  par- 
ticular interest  in  the  performance  of  the  acts.  It  would  fill  a 
volume  to  enumerate  all  the  familiar  instances  of  the  exercise 
of  this  power — a  power  which  must  be  exercised  constantly  in 
every  civilized  community,  or  the  well-being  of  that  community 
must  vitally  suffer.  This  power  may,  no  doubt,  be  abused  by 
an  unjust  and  oppressive  exercise  of  it.  There  are  some  whose 
minds  are  constantly  exercised  by  harrowing  apprehensions  of 
terrible  calamities  to  befSall  individuals  and  states  by  an  abuse 
of  the  powers  with  which  public  officers  are  intrusted,  and  to 
avoid  such  dangers  would  deprive  the  legislature  of  all  power 
to  do  mischief,  without  remembering  that  at  the  same  time 
they  deprive  them  of  power  to  do  good.  A  large  discretion 
must  necessarily  be  left  with  the  legislature,  for  the  proper  and 
judicious  exercise  of  which  there  can  be  no  accountability  but 
to  those  who  elect  them.  In  this  case,  we  are  far  from  the 
opinion  that  there  has  been  any  abuse  of  the  exercise  of  that 
discretion.  The  legislature  incorporated  this  charity,  which 
was  deemed  worthy  of  some  sort  of  an  endowment.  It  might 
have  been  endowed  from  the  public  treasury,  and  a  fund  for 
that  purpose  provided  by  any  legitimate  mode  of  raising  a 
revenue. 

A  charge  of  a  percentage  upon  the  gross  reoeipts  by  the 
agents  of  underwriters,  we  had,  in  Thurber's  case,  decided  to 
be  a  legitimate  source  of  revenue.  The  legislature,  in  its  wis- 
dom, and  in  the  exercise  of  its  discretion,  thought  proper  to 
divert  this  fund  to  the  direct  endowment  of  this  charity,  which 
was  instituted  for  those  who  should  be  disabled  while  in  a  ser- 
vice, the  general  effect  of  which  is  for  the  direct  benefit  of  un- 
derwriters, and  to  what  source,  therefore,  could  they  more 
properly  look  than  to  those  in  whose  service  the  objects  of  tbi*» 
cbarify  would  receive  the  injuries  entitling  them  to  the  benefits 


April,  1859.]  Handtiidb  v,  Camebon.  119 

of  the  charity?  It  is  in  fiiot  a  burden,  not  upon  the  agent  pei^ 
eonally,  nor  yet  npon  the  underwriter,  but  upon  the  assored, 
tor  the  premium  will  always  be  graduated  in  view  of  erery  risk 
«nd  every  expense  incurred  by  the  assurer;  as  well  as  the  en- 
couragement  afforded  to  the  fire  department  and  its  efficiency. 

With  the  view  we  take  of  this  case,  it  is  immaterial  whether 
this  be  considered  a  public  or  a  private  charity.  But  it  should 
more  properly  be  considered  a  public  charity.  As  such,  the 
legislature  had  a  right  to  considOT  it,  as  much  as  the  institution 
for  the  blind.  It  might  have  conferred  upon  it  the  right  to 
take  and  condemn  private  property  for  a  site  for  the  building, 
as  weU  as  to  confer  ^pon  a  railroad  company  the  right  to  take 
private  property  for  a  roadway. 

We  think  the  sixth  section  germane  to  the  objects  of  the  bill, 
«nd  embraced  properly  in  the  same  subjecti  the  whole  of  which 
io  sufficiently  expressed  in  the  title. 

After  a  careful  consideration  of  the  case,  we  are  of  o|dnion 
that  none  of  the  objections  to  the  constitutionality  of  the  act 
are  tenable,  and  that  the  demurrer  to  the  declaration  should 
have  been  overruled. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

OcmsTiTUTioarAL  Pbotibidh  that  PaxvATa  and  Local  Laws  shall  Ooh- 
TAnr  BUT  Omi  SuBncrr,.  which  ihaU  be  exprcMod  in  the  tttle^  k  libenlly  oon- 
•ferued:  See  Denham  t.  ffdeman,  71  Am.  Dea  198^  note  804;  Sa/nio  t.  SttHe, 
S3  Li.  487,  note  518;  DovUt.  Btate,  61  Id.  831,  note  330,  where  thii  snbjeeft 
leoooadered  at  length;  ErUnfftr  y.  Botmu,  61 IH.  100;  UnUif  r.  Bwrrage,  103 
U.  S.  458,  both  citing  the  principal  oaae;  aee  also  diieenting  opinion  of  Bceeee^ 
J.,  in  O'Leary  t.  County  qfCook,  48  SL  181,  citing  the  principal  oaae;  and  the 
diawnting  opinions  of  Bnakirk,  J.,  and  Downey,  O.  J.,  in  State  t.  Tomig,  47 
Lud.  187,  also  citing  the  principal  case. 

Ln  Dueat  ▼.  {%  qf  Chicago,  48  HI.  181,  the  ooort  said:  "Ihe  point  made 
ihai  this  is  a  tax,  and  not  nnifomiy  and  therefoie  nncoostitatiooa],  is  folly 
answered  by  the  case  of  Firemen's  Benevoleni  Aewdatkm  ▼•  Lmmjbmryp  21  QL 
4ttL" 


Handtside  v.  Gambbon. 

[21  iLUHOIfl,  688.] 

4hai  Han  mat  Afthobizs  AEroiHKB»  bt  Pabol^  to  Btom  bis  Nau  to  an 
instroment^  whether  he  can  write  his  name  or  Bok.  Aad  a  note  so  signed 
with  soeh  anthority  is  as  nmch  the  prinoipalVi  note  as  if  it  were  signed 
with  hie  ofwn  hand  by  writing  his  name  in  teO,  or  by  placing  his  cross  or 
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AssuBCPsrr  to  recover  the  price  of  four  yoke  of  oxen,  bought 
by  the  defendant  bom  the  plaintiff.  On  the  trial  it  appeared 
in  evidence  that  the  defendant  gave  in  pajnnent  of  said  oxen 
certain  notes  of  John  and  Jonathan  Sowards.  The  notes  wer» 
signed  by  George  Schalenberger,  who  was  requested  by  John 
Sowards  to  sign  his  name,  and  that  of  his  father,  said  Jonathan 
Sowards,  who  was  present  at  the  time  the  signatures  were  writ* 
ten.  The  court  instructed  the  jury  as  stated  in  the  opininu 
The  jury  found  for  the  plaintiff,  and  the  defendant  moved  for 
a  new  trial,  which  motion  was  overruled  by  the  court 

IngenoU  Brothen^  for  the  appellant. 
Lindsay  and  Fowler ^  for  the  appellee. 

By  Court,  Walker,  J.  Upon  the  trial  the  court  at  the  in* 
stance  of  the  plaintiff  instructed  the  jury  as  follows: 

^*  The  jury  are  instructed  that  to  make  a  note  genuine  and 
valid,  the  signature  must  be  in  the  handwriting  of  the  party^ 
executing  it,  or  be  executed  by  his  mark."  And  refused  to 
give  the  following,  asked  by  the  defendant: 

'^  1.  The  court  instructs  the  jury  that  where  a  person  makes 
his  mark,  it  is  good  even  without  an  attesting  witness. 

^'  2.  If  a  person  who  cannot  write  consents  that  another  per> 
son  shall  sign  his  name  for  him,  and  authorizes  him  to  do  so^ 
and  he  does  sign  his  name  in  the  presence  of  the  person  author- 
izing it,  it  is  good." 

To  which  decisions  exceptions  were  taken.  These  decisions 
of  the  court  below  were  all  wrong.  One  man  may  authorize 
another  to  sign  a  note  or  other  paper  for  him  by  parol,  whether 
he  can  write  his  name  or  not  And  if  a  note  is  so  signed,  with 
such  authority,  it  is  as  much  the  principal's  note  as  if  signed 
with  his  own  hand  by  writing  his  name  in  fiill  or  by  placing 
his  cross  or  other  mark  to  the  note.  These  are  principles  too 
familiar  to  require  or  even  justify  discussion. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

SiGNATURB  ow  Pabtt  Madb  ut  hu  Fusbigb  akb  bt  idb  DiBionoir  \lf 
another  person  is  as  vilid  as  if  made  by  his  own  hands  CfardmBt  ▼.  Cfatdmr^ 
62  Am.  Deo.  740^  note  742;  where  other  oases  are  oollected;  note  to  Wood  t» 

Ooodridge,  Id.  777. 
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Town  op  Ottawa  v.  Walker. 

(SL  lUiiroifl,  MB.] 
Ctn  OV  OrAWA  has  ExGLDSITB  OoHTROL  OYKB  STRESIfl^  XTOlf  WlTHUi  jri 

OosroBAis  finfTffl,  and  the  authorities  of  the  township  have  no  power 
to  levy  m  tax  npon  the  dtiaoia  of  the  city»  for  the  pnrpooe  of  erecting  a 
bridge  within  it 

OoiTsr  or  Equitt  hat,  bt  Lumranov,  Stat  OoLUKmoH  ov  Tax,  when  the 
Uw  has  oonf erred  no  powv  to  levy  the  tax,  or  where  a  peraon  or  officer 
not  anthodbnd  bj  Uw  to  ezerdae  aooh  m  power  lofiea  a  tax,  or  when  the 
proper  peraona  make  the  leyy  for  pnipoeea  on  tho  face  of  the  levy  noi 
anthoriaedy  or  for  frandnlent  poipooea. 

Dbdbbi  Makeho  Injuvoiioh  PxanETVAL  BBOULD  vor  BB  MAim  upon  orer- 
nliQg  a  motifln  to  dianlve  the  in jimction.  Sodi  deoreo  eaa  only  be 
made  on  n  bill  pra  co^femo,  on  overruling  a  deanxrer  to  tho  biHor  npon 
A  hearing  on  the  billy  anawer,  exhihita^  and  prooib. 

Bill  for  an  iigiinctioii.    The  opinion  gUtes  the  ease. 
D.  P.  JaneSj  for  the  plaintiflh  in  error. 
B.  C.  Cooky  far  the  defendants  in  error. 

By  Conrty  Walker,  J.  Thigwas  a  hill  filed  by  complain- 
ants to  enjoin  the  collection  of  a  tax  levied  hy  the  town  of 
Ottawa  in  its  corporate  capacity,  for  the  purpose  of  construct- 
ing a  bridge  within  the  corporate  limits  of  the  dty  of  Ottawa. 
The  court  below  granted  the  relief  prayed,  and  rendered  a 
decree  making  the  injunction  perpetual  against  the  collection 
of  this  tax.  It  is  claimed  that  the  city  under  its  charter  has 
the  exclusive  jurisdiction  over  roads,  streets,  alleys,  and  bridges 
within  its  limits;  while  on  the  other  hand  it  is  claimed  that 
the  town,  under  the  act  estahlishing  township  organization,  has 
a  concurrent  jurisdiction  over  the  same  subjects.  The  act  of 
the  legislature  incorporating  the  city  of  Ottawa,  approved  Fcb- 
mary  10, 1853,  sees.  9, 10,  art  5,  Sess.  L.  300,  provides  that  the 
eity  shall  have  power  '^to  open,  alter,  abolish,  widen,  extend, 
establish,  grade,  pave,  or  otherwise  improve  and  repair  streets, 
avenues,  lanes,  and  alleys,  and  other  public  highways.  To 
establish,  erect,  and  keep  in  repair  bridges"  within  the  corpo- 
rate limits  of  the  cify.  And  to  enable  the  city  to  accomplish 
this  and  other  objects  by  their  charter,  the  common  council  are 
authorized  to  levy  and  collect  a  tax,  of  not  exceeding  one  half 
of  one  per  cent  per  annum,  on  all  real  and  personal  property 
within  the  cify. 

The  power  to  erect,  establish,  and  keep  in  repair  the  bridges 
within  its  limits  is  expressly  delegated  to  the  city  authorities. 
And  there  would  be  no  question  that  it  was  exclusive  were  it 
not  that  the  legislature  by  the  first  and  fourth  clauses  of  Die 
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first  section  of  the  twenty-second  article,  of  an  act  to  establish 
township  organization!  adopted  February  17,  1851  (Scatee's 
Comp.  347),  gives  to  the  commissioners  of  highways  the  super- 
intendence and  care  of  roads  and  bridges,  and  requires  them  to 
give  directions  for  the  repairing  the  roads  and  bridges,  and  to 
cause  bridges  that  have  been  erected  over  streams  intersecting 
highways  to  be  kept  in  repair  in  their  respective  towns.  These 
provisions  must  be  construed  in  reference  to  the  object  the 
legislature  had  in  contemplation  at  the  time  of  their  adoption. 
When  the  charter  was  granted  to  the  city,  there  can  be  no 
doubt  that  it  was  the  design  of  the  legislature  to  confer  this 
power  upon  the  city  authorities.  The  language  will  bear  no 
other  construction.  And  when  it  was  thus  conferred,  it  do- 
prived  all  other  bodies  of  its  exercise. 

Its  exercise  is  repugnant  to  that  of  other  authorities,  and  by 
implication  repeal^  all  other  legislation  on  the  same  subject, 
the  exercise  of  which  would  be  repugnant  to  the  power  granted 
to  the  city.  And  so  much  of  the  act  creating  township  organ- 
ization was  thereby  repealed.  The  power  in  its  very  nature 
would  seem  to  be  inconsistent  with  its  joint  or  concurrent  ex- 
ercise by  the  two  bodies,  and  even  if  the  city  charter  was  not 
subsequent  in  date,  unless  it  plainly  appeared  from  the  lan- 
guage employed  that  it  was  intended  to  be  joint  or  concurrent, 
it  would  be  held  that  the  power  was  exclusive  in  the  commis- 
sioners beyond  the  city  limits,  and  exclusive  in  the  common 
council  within  their  jurisdictional  limits,  and  neither  have  any 
power  to  perform  any  acts  in  reference  to  this  subject  beyond 
their  respective  limits.  If  the  town  may  erect  this  bridge,  they 
may  by  the  same  authority  open  other  streets  in  and  grade  and 
pave  those  streets  and  alleys  already  open  in  the  city.  The 
exercise  of  such  a  power  by  each  of  these  bodies  would  neces- 
sarily lead  to  endless  strife  and  confusion,  which  the  legis- 
lature never  could  have  intended  to  produce  by  these  provisions. 
The  levy  of  this  tax  by  the  town  was  unauthorized,  and  was 
an  exercise  of  power  not  possessed  by  them,  which,  tor  want 
of  such  authority,  was  void. 

The  question,  then,  presented  is,  whether  a  court  of  equity 
has  power  to  grant  the  relief  sought  This  court,  in  the  cases 
of  Metrit  v.  Farria,  22  111.  803,  and  Munson  v.  Jftnor,  Id.  594, 
held  that  where  a  corporation,  or  an  officer,  or  a  body  of  indi- 
viduals, are  vested  with  the  power  to  levy  a  tax  for  a  specific 
purpose,  a  court  of  equity  will  not  inquire  into  the  regularity 
of  the  exercise  of  the  power,  but  leave  the  parties  to  their  rem- 
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^dy  al  laWy  nnlesB  it  is  exercised  for  fraudulent  purposes.  But 
when  the  Iaw  has  conferred  no  power  to  levy  a  tax,  or  in  case 
a  person  or  an  officer  not  authorized  by  law  to  exercise  such  a 
power  shall  levy  a  tax,  or  when  the  proper  persons  shall  make 
the  levy  for  purposes  on  the  face  of  the  levy,  not  authorised,  or 
for  fraudulent  pxuposes,  a  court  of  equity  may  stay  its  collec- 
tion by  injunction.  And  this  tax  having  been  levied  by  a 
corporation,  or  by  persons  acldng  as  such,  when  by  law  they 
were  not  authoiiied  to  assess  it,  and  being  so  unauthorised,  the 
court  had  the  power  to  restrain  its  collection:  CowgiU  v.  Long^ 
16  Hi.  202;  Beverley  v.  SabiUj  20  Id.  357. 

It  was  also  urged  that  the  court  below  acted  prematurely  in 
rendering  a  final  decree  in  the  case.  The  bill  was  entitled  of 
February  term,  1859,  and  was  filed  during  the  November  term, 
1868.  The  defendants  to  the  bill  at  that  time  entered  their 
appearance,  and  moved  to  dissolve  the  injunction  previously 
granted,  the  motion  was  overruled,  and  a  decree  rendered 
making  the  injunction  perpetual.  The  complainants  took  no 
rule  on  the  defendants  for  an  answer,  nor  did  they  in  any 
manner  put  them  in  deCEiult.  The  biU  was  not  taken  as  con- 
fessed, and  no  answer  or  demurrer  was  filed.  The  defendant 
may,  according  to  well-settied  practice,  move  to  dissolve  an 
injunction  at  any  stage  of  a  cause,  and  its  being  overruled  only 
operates  to  continue  the  injunction  to  a  final  hearing.  The 
mere  motion  to  dissolve  an  injunction  does  not  authorize  the 
court,  on  overruling  it,  to  make  the  injunction  perpetual.  The 
defendant  has  still  the  right  to  be  heard  on  the  n^rits.  The 
court  can  only  render  a  decree  making  the  injunction  perpet- 
ual  on  a  bill  pro  eonfessoj  on  overruling  a  demurrer  to  the  bill, 
or  upon  a  hearing  on  the  bill,  answer,  exhibts,  and  proofs. 
The  circuit  court,  therefore,  erred  in  rendering  the  decree  in 
this  case,  and  it  must  be  reversed,  and  the  cause  remanded 
tar  further  proceedings  not  inconsistent  with  this  opinion. 

Decree  reversed. 

Caton,  C.  J.y  took  no  part  in  the  dedsion  of  this  case. 


rvJusoTttur  wnj.  bb  Qkantsd  io  Rirbadi  CknxionoH  ov  Tax  whiob 
U  ill^ga],  or  levied  witfaoat  authority  of  haw,  or  levied  by  persona  having  ne 
lathority  to  do  ao^  or  in  case  of  frwad:  Cook  ComUff  v.  Chicago  He.  S,  B,  C7a, 
35  m.  466;  MomU  Carbon  Coal  etc  Co.  t.  Blanehard,  64  Id.  244;  Swmney  v. 
Bwd,  71  Id.  29;  PorterY.  Rod/ordeLc  R.  R.  Co.,  76 HL 696,  all  citing  the 
prmcipal  caae.  See  alao  note  XoHoOani  v.  Magor  etc  qf  Baltimore,  69  Am. 
Dee.  202,  where  the  minoia  doctrine  ii  atated  and  a  large  number  of  author 
ttiea  eoUeeted. 
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IxjuaonoHS  to  Bnx&Aiv  CkxLLBonov  of  Taxis  abtd  AasMginwrs;  S6» 
ffoUand  t.  Jfayor  ete.  </  Bottimofv.  69  Am.  Dee.  195,  note  198^  wliere  tbk 
■abject  is  considered  at  length. 

Tmi  FBnroiPAL  oabm  d  cixbd  in  OommMonerf  t.  Bamngairtm,  41  HL  200^ 
to  the  point  that  the  daty  of  building  all  bridges  sitaated  within  the  rorp»^ 
late  limite  of  the  oitj  of  Ottewa,  and  also  within  the  town  ol  Ottewa,  devolreA 
•pon  the  cifty  of  Ottowti  and  the  town  of  Otfanra  is  in  no  way  liahlB  therofer.. 


MiNBBAL  Point  Bailboad  Company  v.  Kbbp. 

[32  ILUHCU,  %} 
MAT  BB  SmtYXD  UPON    AOXMTB  OV  FOBBOH   OOBVORATIOlll^  dobf 

bosiness  within  the  state,  as  well  as  upon  agents  d  domestio  oorpen^ 

tioos,  nnder  the  Dlinois  act  of  1863;  as  amended  in  1846,  in  aetiono 

against  snbhootpocatians. 
Bsmuf  ov  Ofiiobb  to  Suimoiis  as  Sbryxd  upon  Aaurr  ov  Oqrtoka- 

noN  IS  HOT  CkxvoLUBrni  as  to  the  fact  of  agency;  bnt  the  objeotifl» 

shoold  be  pleaded  in  abatement. 
VMrmmva  Smnca  ov  Suimoiii;  on  Wakt  ov  Sbrtio^  OAmror  n  Ubobd 

by  a  party  who  has  appeared  and  pleaded  to  the  merits  of  the  aotion. 
AwiDAyiT  ON  Attaohmkbt,  Mads  bbvobb  Notabt  ov  AirotHEB  Stat%  m 

Good  in  Dlinois,  if  the  notary  states  in  his  oertifioate  thatjie  is  antfaeiv 

ised  to  administer  oaths. 
OoKVORATiONS  ABB  Inolvdbd  IB  WoBD  ''Pbbsov/  in  the  attaohmant  law 

of  Dlinois. 
JusoifBHT  or  Bbbpohdbat  Odbtbb  d  Fatob  to  Dbrbhabt^  where  an  issno 

of  fact  is  Joined  npon  a  replication  to  a  plea  to  the  jnrisdiotlon,  and  foond 

for  the  plaintiff  for  ordinarily  the  judgment  woold  be  quod  recuperet 

PtBA   TO   JUBIBDICnON   MDBT  BB  IB  PBBSOB,  AHD  BOT    BT   AtTOBBBT,  be* 

canse  the  latter  woold  admit  the  jurisdiction  of  the  court. 
Itbms  ov  Bbt-ow,  Filbd  and  Wuhdbawb;  mat  bb  Filbd  Anbw,  in  the 

discretion  of  the  court. 
NoTBs  Hadb  bt  Ooubbbl  ov  TsmMONT  ov  Wnvan,  singb  Dbobasbd^ 

given  en  a  former  trial  of  the  aotion  between  the  same  pairties,  andswofw 

to  be  ocneot^  may  be  read  in  eridenoe. 
Oohtbaoiob  oan  only  bb  Chabobd  with  Amount  Adtabcbd  by  hd  Au- 

thobitt  to  Suboontraotob  by  the  principaL 

Debt  by  John  M.  Keep,  the  defendant  in  error,  againit  the 
ndhroad  company  upon  two  contracts  for  building  its  road* 
The  opinion  states  the  material  facts. 

W.  B.  Seaiea  a/nd  M.  Y,  JohfMon^  for  the  plaintiff  in  error. 

Ldand  wad  Ldand^  for  the  defendant  in  error. 

By  Court,  Bbessx,  J.  Several  objections  are  made  by  the 
appellants  to  the  proceedings  in  this  cause,  some  of  whlch» 
deem^  the  most  important,  we  will  notioe. 
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The  first  is  that  there  was  no  service  of  prooess  in  the  origi- 
•n  il  suit,  and  that  the  court  erred  in  requiring  the  defendants 
l>elow  to  make  any  further  appearance  in  the  cause  than  to 
object  to  the  service. 

The  service  was  as  follows:  "Executed  the  within  writ  by 
^ielivering  a  true  and  correct  copy  of  the  same  to  J.  R.  Booth, 
Agent,  and  J.  W.  Dexter,  conductor,  of  said  Mineral  Point  Rail- 
road Company,  this  second  of  February,  1867,  the  president  of 
•said  company  not  residing  in  the  state." 

It  is  provided  by  an  act  amendatory  of  chapter  88,  B.  S* 
1845,  passed  in  1853  (Scates's  Comp.  243) :  "  In  all  cases  where 
«uit  has  been  or  may  hereafter  be  brought  against  any  incor^ 
porated  company,  process  shall  be  served  upon  the  president 
of  such  company,  if  he  reside  in  the  county  in  which  suit  is 
4>rought,  and  if  such  president  be  absent  from  the  county,,or 
<!oe8  not  reside  in  the  county,  then  the  summons  shall  be 
«erved  by  the  proper  officer  by  leaving  a  copy  thereof  with  any 
olerk,  cashier,  secretary,  engineer,  conductor,  or  any  agent  of 
€uch  company  found  in  the  counfy,  at  least  five  days  before 
the  trial,  if  suit  be  brought  before  a  justice  of  the  peace,  and 
at  least  ten  days  when  suit  is  brought  in  the  circuit  court.'' 

This  act  does  not  seem  to  be  confined  to  domestic  corpora- 
tions, in  its  terms,  nor  do  we  think  it  should  be,  when  the  pui^ 
pose  of  the  act  is  considered.  It  seems  to  us  it  was  deuigned 
for  just  such  cases  as  the  present,  where  railroad  companies, 
having  their  offices  and  officers  in  foreign  states,  do  their  busi- 
ness, have  their  agents  and  their  property,  in  this  state.  It  is  a 
convenient  way  provided  to  get  service  upon  them,  so  as  to 
subject  their  property  to  their  contracts,  and  it  is  a  proper  con- 
sequence of  the  provisions  of  this  act  that  they  should  be  deemed 
found  wherever  one  of  their  officers  or  agents,  such  as  specified 
in  the  act,  may  happen  to  be.  And  this  we  understand  is  every 
^ay's  practice,  not  only  with  the  Illinois  Central,  but  with  all 
other  railroads  in  the  state.  The  practice  under  a  law  is  some- 
times good  evidence  of  what  the  law  is  and  really  means. 

It  is  urged  in  addition  that  the  return  of  the  officer  is  not 
«nd  ought  not  to  be  conclusive  of  the  fact  of  agency,  and  that 
the  affidavits  to  show  the  true  character  and  relative  position 
of  the  supposed  agent  and  conductor.  Booth  and  Dexter,  should 
have  been  admitted — ^that  the  return  can  only  be  conclusive  of 
the  fact  and  the  time  of  the  delivery  of  the  copy  of  the  sum- 
mons to  these  supposed  agents,  but  not  to  their  character  or 
•uppoeed  raLatioQ  to  or  conneotion  with  the  oompany. 
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There  is  great  force  in  this  objection,  and  if  the  appellant 
had  pleaded  in  abatement  of  the  writ  and  not  to  the  merits  of 
the  action,  it  might  have  availed  it. 

The  object  of  process  being  to  compel  the  appearance  of  a 
party,  if  he  does  appear  on  void  process  or  without  service  of 
process,  and  pleads  to  the  merits,  he  can  never  urge  the  want 
of  proper  process,  or  want  of  service  or  improper  service,  as- 
grounds  for  the  reversal  of  a  regular  judgment  rendered! 
against  him,  the  court  having  jurisdiction  of  the  subject-mat- 
ter. He  submits  his  person  to  the  jurisdiction  by  his  plea. 
The  court  did  not  require  the  appellants  to  plead  to  issue — it 
was  their  own  voluntary  act. 

We  are  not  inclined  to  think  the  return  of  the  ofScer,  as  to- 
the  fact  of  agency,  when  a  corporation  is  sued,  should  be  con- 
clusive. Great  injustice  and  ruin  to  incorporated  companies^ 
might  be  the  consequence  had  the  officer  the  undisputed  power 
to  select  any  person  he  might  choose  as  the  agent  of  a  company 
sued,  and  serve  the  process  upon  him.  That  he  was  the  agent 
must  be  held  to  be  a  fact  open  to  the  country.  An  officer's  re- 
turn is  not  conclusive  of  all  the  facts  stated  in  it,  as  where  he- 
returns  upon  a)S./a.  ^^  money  made  and  paid  to  the  plaintiff/'^ 
the  payment  is  a  fact  which  may  be  contested*  So  in  this- 
case,  the  fact  that  J.  B.  Booth  was  the  agent  and  Dexter  the^ 
conductor  is  not  conclusively  established  by  the  retom;  it  can- 
he  contested.  Our  statute  authorizing  service  of  process  on  an* 
Agent  or  conductor  is  an  innovation  upon  the  ancient  practice,, 
and  no  greater  force  and  effect  should  be  given  to  it  than  is- 
absolutely  necessary.  When  a  party  sues  an  incorporated 
company  whose  president  and  whose  place  of  doing  business 
is  out  of  the  county  where  suit  is  brought,  and  causes  his  pro- 
cess to  be  served  on  one  whom  he  chooses  to  consider  the  agent 
of  the  company,  it  is  no  hardship  to  require  him  to  prove  such 
person  was  the  agent.  We  think,  therefore,  that  the  fact  of 
agency  could  have  been  put  in  issue  by  plea  in  abatement  of 
the  writ,  the  defendants  appearing  f(Hr  that  purpose  only.  By 
such  practice  no  injustice  can  be  done.  If  the  issue  is  found 
against  the  company,  and  the  fact  of  agency  established,  leave 
will  always  be  given  to  plead  to  the  merits. 

The  motion  made  by  appellants  was  not  in  the  nature  of 
such  a  plea,  for  no  issue  could  be  made  up.  A  most  impo^^nt^ 
fact  was  to  be  investigated  and  decided,  and  it  could  net  t  > 
well  tried  upon  affidavits  and  without  an  issue  formed. 

They  have  pleaded  to  the  merits,  and  that  cores  aU 
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cedent  irr^cilaxities  of  process — defective  service,  or  an  eatire 
waDt  of  service. 

As  ancillary  to  this  action  commenced  by  original  sommons^ 
the  plaintiff  below,  on  an  affidavit  made  before  a  notary  pub- 
lic of  WiscQnflin,  attested  by  his  notarial  seal,  obtained  an 
attachment,  which  was  levied  on  one  locomotive  and  several 
cars,  as  the  pioperfy  of  the  plaintiffs  in  error,  and  a  copy  of 
the  writ  and  levy  '^  left  with  Mr.  Booth,  agent  of  said  road.'' 
No  notice  by  pablication  or  otherwise  was  given  other  than  the 
service  of  the  original  summons  in  the  mode  above  stated. 

A  motion  was  made  to  quash  the  affidavit  on  fhe  ground 
that  it  was  not  made  before  any  officer  authorised  by  the  laws 
of  this  state  to  administer  oaths.  The  motion  was  overruled, 
and  we  think  correctiy,  for  the  notary  states  in  his  certificate 
that  he  la  authorized  by  the  laws  of  Wisconsin  to  administer 
oaths,  and  our  statute,  section  82,  chapter  9,  revised  statutes 
1845  (Scates's  Comp.  285),  provides  that  the  affidavit  may  be 
sworn  to  before  any  officer  authorixed  by  the  laws  of  this  state 
to  administer  oaths,  or  by  any  officer  of  any  state,  territory,  or 
district  of  the  United  States,  the  fact  that  the  person  adminis- 
tering such  oath  is  duly  authorised  to  be  proved  in  the  same 
manner  as  in  the  acknowledgment  and  authentication  of  deeds. 
Now,  a  deed  executed  in  a  foreign  state,  and  acknowledged 
before  a  notary  public,  and  attested  by  his  notarial  seal,  is  a 
sufficient  authentication  of  the  acknowledgment,  without  any 
other  evidence.  So  ^ould  proof  before  him  by  the  subscribing 
witness  be  sufficient.  It  is  sufficient  that  the  notary  has  power 
by  the  law  of  his  domicile  to  take  affidavits,  and  such  affi* 
davits  can  be  used  in  the  courts  of  this  state. 

A  plea  in  abatement  was  then  filed  to  the  affidavit  and  writ 
of  attachment,  which  was  demurred  to,  and  the  demurrer 
properly  sustained,  because  the  plea  did  not  state  that ''  the 
large  amount  of  personal  property  which  the  company  had  in 
Jo  Daviess  county  was  sufficient  to  pay  the  plaintiff's  debt." 

These  proceedings  were  prior  to  the  attack  up<m  the  sheriff's 
return  by  moti<m  to  set  it  aside.  After  this  motion  was  over^ 
ruled,  plaintiffs  in  error  filed  a  plea  to  the  jurisdiction  of  the 
court,  setting  out  that  the  causes  of  action  accrued  to  the  plain- 
tiff below  in  Wisconsin  and  not  elsewhere,  and  that  both  par- 
ties are  non-residents  of  this  state,  they  residing  in  Wisconsin, 
and  that  plaintiffs  in  error  are  a  corporation  created  and  exist- 
ing under  the  laws  of  Wisconsin,  and  keep  its  office  and  place 
of  business  there,  having  none  in  this  state,  and  thut  the  con- 


128  Mineral  Point  R.  R.  Co.  t;.  Exxp.        [Illin<HB, 

tract  and  causes  of  action  sued  for  were  created  and  to  be  per- 
formed in  WiBconsin,  where  both  parties  then  did,  and  still  do, 
reside. 

To  this  plea,  the  plaintiff  beIoW|  by  leave  ci  the  coart|  filed 
two  replications:  1.  Ayerring  that  defendants  below  are  a 
body  corporate  in  this  state,  and  existing,  ddng  business,  and 
having  an  office  in  this  state  under  the  act  of  February  15, 
1855;  and  2.  That  under  said  act  the  defendants  below  built 
and  are  now  operating  a  railroad  from  the  diyiding  line  of  the 
states  of  Wisconsin  and  Illinois  to  the  depot  of  the  Illinois 
Central  railroad  at  Warren,  in  Jo  Daviess  county,  and  was, 
at  the  time  of  the  commencement  of  this  suit,  transporting 
persons  and  property  upon  it. 

To  the  first  of  these  replications  there  was  a  demurrer,  which 
was  sustained,  and  amendment  made  and  a  rejoinder  put  in. 
The  issue  thus  formed  was  tried  and  found  for  tilie  plaintiff  be- 
low, and  judgment  of  re9p<yndeat  ouster.  Whereupon  the  de- 
fendants filed  the  plea  of  the  general  issue  and  seven  special 
pleas. 

From  the  views  We  have  already  presented,  it  may  be  inferred 
that  the  question  of  jurisdiction  was  properly  determined 
against  the  plaintiffs  in  error.  There  can  be  no  question  that 
ihey  and  their  property  were  amenable  to  the  attachment  pro- 
cess in  aid,  as  this  was,  of  the  suit  at  law  commenced  by  sum- 
mons served  upon  their  agent.  Though  incorporated  companies 
are  not  expressly  named  in  the  attachment  act,  by  force  of 
section  9,  chapter  90  (Scates's  Comp.  722),  the  word  ^'person" 
shall  be  deemed  to  extend  to  and  include  bodies  politic  and 
corporate  as  well  as  individuals.  The  word  ^*  person,"  there- 
fore, in  the  first  section  of  the  attachment  law  (Scates's  Comp. 
228),  includes  bodies  politic  and  corporate,  as  well  foreign  as 
domestic. 

If  it  be  a  foreign  corporation,  having  property  within  the 
jurisdiction  of  this  state,  it  must  be  regarded  as  a  non-resident 
debtor  and  amenable  to  this  process.  If  it  be  a  domestic  cor- 
poration, and  it  is  alleged  that  it  has  property  within  this  state 
and  is  about  to  remove  it  without  this  jurisdiction,  to  the  injury 
of  the  creditor,  a  case  is  made  for  the  issuing  of  tiie  writ  of  at- 
tachment. 

We  can  perceive  no  hardship  or  injury  likely  to  result  from 
so  holding.  Corporations  have  vast  powers  and  privileges, 
sufficient,  it  is  supposed,  to  enable  them  to  carry  out  the  objects 
for  which  they  are  created.  It  would  be  neither  just  nor  wise 
to  bestow  upon  them  the  additional  immunity  of  exemption 
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from  the  observance  of  their  contracts,  or  to  deny  to  the  people 
the  usual  feualities  finr  collecting  their  debts  against  them. 
Nothing  in  the  issues  made  up  on  the  plea  to  the  jurisdiction 
is  shown  to  depriTe  the  court  below  of  jurisdiction. 

The  judgment  on  this  plea  of  respondeat  outier  may  be  con- 
sidered as  a  favor  extended  by  the  court  to  the  plaintifb  in 
error,  for,  ordinarily,  the  judgment  would  have  been  quod 
recuperet^  an  issue  of  &ct  having  been  joined  upon  the  replica* 
tioQ,  and  found  for  the  plaintiff.  The  same  jury  that  tried 
this  issue  might  have  assessed  the  damages:  1  Ch.  PI.  464. 
The  fSacts  alleged  in  the  plea  to  the  jurisdiction,  and  the  issue 
upon  it,  were  properly  tried  by  the  jury.  But  it  may  be  ob* 
served  this  plea  to  the  jurisdiction  was  not  properly  pleaded, 
and,  on  motion,  would  have  been  stricken  from  the  file.  It 
was  pleaded  by  attorney.  The  rule  is  it  must  be  pleaded  in 
person,  and  not  by  attorney,  because  the  latter  would  admit 
the  jurisdiction  of  the  court:  Id.  444 

What  we  have  said  disposes  of  the  eleven  errors  first  assigned. 

As  to  the  twelfth  error,  it  was  clearly  a  matter  of  discretion 
in  the  court  below  to  permit  the  defendants  to  file  anew  items 
of  setroff,  which  they  had  once  filed  and  withdrawn.  A  plea 
of  set-off  is  in  the  nature  of  a  cross-action,  and  items  of  set- 
off may  be  regarded  as  counts  in  a  declaration,  and  it  would 
be  unreasonable  to  permit  a  party  to  withdraw  at  one  term 
flome  of  his  causes  of  action,  and  reinstate  them  at  another, 
when  the  opposite  jMirty  might  not  be  prepared  to  meet  them. 
It  was,  however,  in  the  discretion  of  tiie  court  to  allow  it,  or 
refuse,  and  its  exercise  cannot  be  called  in  question. 

As  to  the  objection  that  a  witness  was  permitted  to  read 
from  written  minutes  what  a  former  witness,  then  deceased, 
had  testified,  the  rule  is,  and  we  believe  has  never  been  de- 
parted from,  that  a  witness  may  refresh  his  recollection  by 
referring  to  his  minutes  or  memoranda  made  by  him,  but  can- 
not speak  fixmi  them,  or  give  them  in  evidence  to  the  jury — ^he 
must  speak  from  his  own  recollection  of  the  substance  of  the 
testimony:  Iglehari  v.  Jemegan^  16  111.  521.  The  rule  in 
England  is  that  the  very  words  of  the  deceased  witness  must 
be  given. 

In  this  case  the  record  states  that  the  plaintiff  ^^  offered  what 
5ras  testified  by  Charles  Temple  on  a  former  trial  between  the 
«ame  parties  in  the  same  case,  the  said  Temple  having  been 
then  produced  and  sworn  as  a  witness  on  the  part  of  the  plain- 
tiff«  since  which  time  he  had  died.    The  plaintiff  offered  to 
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prove  hifl  teBtimony  only  by  IL  H.  Carpenter,  one  of  the  plain- 
tiff's  counsel  on  the  finrmer  trial,  to  which  the  defendant  oIk 
jected.  The  court  overmled  the  objection,  and  Carpenter  wa» 
eworn.  Now,  it  will  be  seen  here  tiiat  the  objection  was  gen- 
eral to  his  being  sworn  at  aU,  and  there  was  no  exception 
alleged  or  taken  to  the  decision  of  the  court  permitting  him  tO' 
testify.  The  witness,  being  sworn,  testified  that  he  was  present 
at  the  former  trial,  and  heard  Temple  give  in  his  testimony — 
that  he  took  it  down  at  the  time,  acting  as  counsel  for  the 
plaintiff  (minutes  here  produced),  and  that  he  believed  the* 
minutes  so  taken  by  him  were  correct — ^that  he  could  not  state^ 
his  testimony  minutely  from  his  recollection,  but  must  rely 
uix>n  his  minutes  taken  at  the  time,  and  which  he  believed 
were  correct,  and  then  read  from  the  minutes  of  the  testimony 
of  the  deceased  witness  the  following  evidence,  to  wit." 

No  objection  was  made  to  this  mode  of  giving  the  testimony 
of  the  deceased  witness  to  the  jury,  nor  does  it  appear  from 
the  record  that  the  witness  had  not  a  recollection  of  the  testi- 
mony when  it  was  refreshed  by  reading  the  minutes. 

This  court  has  laid  down  no  rule  as  to  the  degree  of  connec- 
tion required  between  notes  and  memory,  and  we  are  at  liberigr 
to  adopt  such  a  one  as  may  be  reasonable  and  just.  Courts 
generaJly  have  said  that  the  judge's  notes  of  the  testimony  are 
not,  per  m,  evidence.  To  make  them  of  any  use,  he  must  re- 
sort to  them  merely  as  a  memorandum  to  refresh  his  memory,, 
the  same  as  any  otiier  witness.  Here  the  minutes  of  the  evi- 
dence taken  by  the  counsel  were  not  offered  as  evidence  per  sr 
— ^he  was  sworn  to  their  correctness,  and  read  from  them  with- 
out objection.  What  better  evidence  of  the  testimony  of  & 
deceased  witness  could  there  be  than  correct  notes  of  it  takers 
at  the  time?  It  frilfills  one  of  the  most  important  require- 
ments of  the  law,  that  the  best  evidence  shall  be  produced  ia 
the  ix>wer  of  the  party  to  produce.  If  not  truly  taken  and  re- 
ported, it  is  open  to  attack  and  exposure  from  the  other  side,, 
whose  counsel  may  also  have  taken  full  notes,  or  the  judge 
who  tried  the  cause  may  be  sworn,  and  his  notes  used  for  such- 
purpose,  or  any  one  or  more  of  the  jurors  or  by-standers  who 
heard  the  case  may  be  examined  as  to  their  fidelity  and  cor- 
rectness. It  seems  to  us  that  such  minutes  sworn  to  be  cor- 
rect are  far  better  and  more  satisfiEU^tory  as  evidence  than  the 
imperfect  and  fleeting  recollection  of  any  man  could  possibly 
be,  and  we  do  not  feel  the  force  of  a  reason  which  shall  require 
«s  to  reject  a  higher  for  an  inferior  grade  of  testimony.  It 
must  be  recollected  that  the  witness  detailing  the  testimony  of 
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the  deoeaaed  is  not  called  to  testify  to  any  fact  in  the  oaae,  bat 
cnly  to  the  fact  as  to  what  the  deceaaed  witneea  aworo,  and  if 
be  Bwears  that  he  nuule  foil  notes  ci  his  testimony  at  the 
time,  and  that  they  are  oonect^  we  see  no  reason  why  he 
should  not  read  them  to  the  jury  as  the  best  eyidenue  of  the 
&ct  to  which  he  is  called  to  depose. 

In  the  case  of  the  Mayor  oflhneaiUr  v.  Day^  8  Tannt  283; 
Mansfield,  C.  J.,  said,  what  the  fivmer  witness  swore  may  be 
giTen  in  evidence,  either  from  the  judge's  notes,  or  from  notes 
that  have  been  taken  by  any  other  person  who  will  swear  to 
their  accuracy;  or  the  former  e^denoe  may  be  proved  by  any 
person  who  will  swear,  from  his  memory,  to  its  having  been 
given. 

In  MUe$  ▼.  (yHarOj  4  Bfam.  108,  it  was  held  that  a  copy  of 
the  judge's  notes  of  the  testimony  of  a  deceased  witness  were 
not  evidence,  though  certified  by  him  to  be  correct,  but  they 
would  be,  if  with  his  oath. 

In  CwnM  y.  OretOj  10  Serg.  dk  R.  14,  after  the  phdntiff  had 
qwned  his  rebutting  evidence,  he  ofiiared  Mr.  Fisher,  who  was 
of  counsel  in  the  cause,  to  prove  what  had  been  sworn  on  a 
former  trial  by  a  witness  since  deceased.  On  being  examined 
as  to  the  state  of  his  recollection,  he  testified  that  from  having 
been  consulted  be&xre  the  suit  was  instituted,  and  haying 
directed  to  be  done  what  the  witness  in  the  former  trial  swore 
was  done,  as  well  from  frequently  having  recurred  to  his  notes 
of  the  witness's  testimony,  as  from  conversations  with  him 
before  the  trial  came  on,  he  had  a  perfect  recollection  of  what 
the  witness  swore;  that  he  would  not,  however,  pretend  to  say, 
without  a  previous  knowledge  of  all  these  facts,  what  the  wit- 
ness did  or  did  not  swear;  that  he  is  in  the  habit  of  taking 
down  the  very  words  of  a  witness,  and  not  the  substance  of  his 
testimony,  and  that  to  the  best  of  his  knowledge,  his  notes 
contain  every  word  said  by  the  witoess  on  the  occasion;  and 
added,  that  conversant  as  he  was  with  the  cause,  without  fre- 
quently recurring  to  his  notes,  he  would  not  undertake  to  state 
every  word  said  by  the  witness,  but  that  the  material  part  of 
what  he  had  said  hecoold  state  without  recurring  to  his  notes. 
The  court  held  that  he  was  properly  admitted  to  testify,  taking 
^  ttrong  grounds  ^(ainst  the  unreasonableness  of  the  old  English 
rule  requiring  the  very  words  to  be  given.  In  the  course  of 
the  opinion,  Gibson,  J.,  says:  **  It  seems,  however,  singular, 
that  instead  of  trusting  to  Mr.  Fisher's  recollection,  the  plain- 
tiff did  not  offer  his  notes  in  evidence,  against  which,  when 
poperly  authenticated,  there  could  be  no  aort  of  o1 
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To  the  same  effect  is  Chew  v.  Chess^  17  Serg.  A  R.  409.  Id 
this  case  the  court  say,  if  the  notes  on  one  side  are  not  folly 
trusted,  what  more  obvious  correction  than  to  have  the  notes 
on  the  other  side  produced  and  sworn  to,  if  they  can  be  sworn 
to,  or  the  notes  of  the  judge,  or  recourse  had  to  the  memory  of 
jurors  or  other  persons  present,  if  it  shall  be  insisted  that  mem- 
ory is  safer  than  writing.  In  BaUenger  v.  Barnes^  8  Dey.  L. 
460,  the  course  here  recommended  was  pursued,  the  result  of 
examinations  on  both  sides  going  to  the  jury.  This  practice 
was  approved  by  the  court. 

We  think  written  notes  made  by  the  counsel  for  one  of  the 
parties  in  the  cause,  and  sworn  to  be  correct,  are  more  reliable 
than  testimony  resting  in  memory  merely,  tinged,  as  those 
notes  may  be,  by  the  prejudices  of  the  counsel  taUng  them, 
being  open  to  correction  by  the  judge's  notes  or  those  of  others. 

As  to  the  objection  that  the  letter  of  the  plaintiff  below  to 
the  president  of  the  company  was  permitted  to  go  in  evidence, 
it  wiU  be  seen  by  the  second  instruction  asked  by  the  defend-^ 
ants  below,  and  given  by  the  court,  the  jury  were  specially 
instructed  to  disregard  all  that  part  of  it  which  alleged  the 
non-payment  of  the  monthly  estimates  as  the  reason  tor  aban- 
doning the  contract.  For  all  other  purposes  the  letter  was  ad- 
missible as  notice. 

The  fourth  instruction  given  on  behalf  of  plaintiff  below 
states  the  law  accurately  on  the  point  involved  in  it.  The  ad- 
vances by  the  company  to  Holcomb,  one  of  the  subcontractors 
imder  the  plaintiff,  could  only  be  justified  on  the  ground  that 
the  plaintiff  was  indebted  to  Holcomb  at  the  time  of  making 
the  advances,  equal  in  amount  to  the  money  advanced.  This 
limit  of  the  authority  to  the  company  to  make  the  advances 
might  well  be  imposed  by  the  plaintiff,  and  it  was  for  the  jury 
to  say  if  it  was  imposed. 

As  to  the  rights  of  the  parties  who  interpleaded,  it  is  suffi- 
cient to  say  they  have  not  brought  them  before  this  court — 
they  are  not  parties  in  any  sense  to  this  writ  of  error. 

The  finding  of  the  jury  was  after  a  full  hearing  of  the  evi- 
dence, the  whole  question  of  abandonment  and  the  causes 
therefor  being  left  to  them,  and  we  cannot  say  that  they  have 
so  mistaken  or  disregarded  the  evidence  as  to  do  iiyustioe  to 
the  plaintiffs  in  error.  The  main  ground  of  their  verdict  may  * 
be  found  in  the  fact  that  the  reserved  fifteen  per  cent  was 
allowed  the  plaintiff,  which  of  itself  would  amount  to  near  ten 
thousand  dollars. 
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Perceiving  no  error  in  the  record,  the  judgment  miuit  be 
Affirmed. 

Judgment  affirmed. 

Sbetigb  Of  Feogub  as  Cqbporationb:  See  Bampmrn  t.  Weart^  M  Av*. 
Dea  116^  and  note  diacQaniig  the  qneetioa.    Hie  act  of  lUmoie  pforidiog  lor 
iceof  pgoceegonourpoiiitiop»ieiuitcc«figedtodainertiooo»po  bat 

pfimieil  to  embiBoe  coiporationg  having  |iru|ierl^  in  Slinoia  and  their  <Kffi- 
cera  and  plaeee  ol  bonnen  in  another  state:  Hannibal  etc  R,  R.  v.  Oram,  IQf 
d.  254;  and  the  aet^  being  remedial  in  ite  ohantoter,  ought  to  reoeire  the 
most  liberal  inteipretatton:  Peorjei /m.  Cbi  t.  ITomer,  28  Id.  433^  both  cituig 
the  principal  case. 

OcmcLUiuvmiBw  of  Shxbov'b  Bjrubii:  See  KmrnUm  t.  Loirdf  84  Am.  Deo. 
628^  and  note  citing  other  cases;  Jomn  t.  CommartkU  Bamk,  86  Id.  419;  Fair' 
JUUy.  Paine, 41  Id.  867;  Botme  Co.  t.  Lowff,  48 Id. 682;  BatrreUw.  Oopebmd, 
44  Id.  302;  Doe  ex  dem,  Re^nMey,  TngenoU,  48  Id.  67;  CakriAy.  Beeper^ 
66Id.60&  A  sheriff's  retnra  ol  serviee  ol  original  procese  is  only  prfaia  /aek 
eiridenoe  of  the  tmth  ol  the  matters  therein  recited,  and  nuky  be  pnt  in  iwae 
by  plea  in  abatement:  89)eri  y.  Thorp,  77  HL  46;  and  the  fact  mnst  be  pnt  in 
tssne  by  plea  in  abatement^  where  it  is  denied  that  process  was  served  upon 
the  agent  ol  a  coKpor«tion»  as  the  retom  of  the  sheriff  shows:  CTnim  NaUonai 
Beuk  V.  FhU  NMmal  Bamk,  90  Id.  68^  both  citing  snd  commenting  npon  the 
prineipel  case;  and  see  it  dted  in  Bromn  v:  Brown,  60  Id.  817,  as  a  case  in 
which  it  was  allowed  to  contradict  a  retom. 

DrnwoTAva  Sebyict  or  Smouats,  or  Wabt  ov  SunriQi^  Wattrd  bt 
AmASASOB:  Beall  t.  Blake,  68  Am.  Deo.  618^  and  prior  cssss  in  note. 

''PuBOv"  LfOLUixB  OoBPOBASion:  Baltimore  eie.  R.  R.  y.  OaOakn^e 
Adalre,  66  Am.  Deo.  264^  and  note  citing  prior  cases. 

Plba  ov  Wast  ov  Jtixiiinanoir,  bt  Ck>Bso&ATiOH  Aoobbbatb,  hvbt  bb 
BT  AnoBNBT,  as  the  corporatian  is  inciq^able  ol  personal  appearance:  NitpA 
▼.  WetUm  Union  J2.  iK.,  64  HL  318,  saying  that  the  principal  case^  laying  down 
the  contrsry  role,  has  been  oTermled  on  this  point  by  Nkum  t.  SmdhwetUm 
Inn.  Co.,  47  Id.  444. 

TBBimoNT  or  DsaBAaBD  WxnrBSB^  Oiybb  on  Fobkbb  Tbial,  Aoxnu- 
bujtt  or:  See  Otbom  v.  Bdl,  49  Am.  Dec  276;  Waqeire  ▼.  DidBe^,  Id.  467; 
MwrA  y.  Jomee,  62  Id.  67;  Bmery  y.  Fowler,  63  Id.  GS^,  and  notes  to  these 
cases.  A  bill  of  exceptions  giving  the  testimony  of  a  deoessed  witness  oannot 
be  read  in  eridence;  witnesses  shoold  be  called  to  prore,  from  their  reooUeo* 
tion,  what  was  the  testimony:  Stem  y.  People,  102  HL  666,  citing  the  prinei- 
pel  case. 

Tbb  pbdigzpai.  GA8B  IB  AZBO  ozTiD  in  fftMl  T.  Buttock,  23  HL  263^  to  the 
point  that  section  29,  chapter  90^  Illinois  jrerised  statatss,  providing  thai 
incorporated  companies  shall  be  embraced  in  the  general  enactments  of  the 
state,  applies  to  railroad  companies  created  after  the  adoption  ol  the  revision 
of  1846;  and  in  Browne.  JlBnoie  Central  MnL  Ine.  Co.,  42  U.  870,  as  reoog- 
niiing  the  mle  that  if  sn  action  be  debt,  and  the  trial  be  before  the  coorti 
and  the  finding  is  for  the  plaintiff  upon  a  plea  in  abatement  to  the  jnrisdio- 
tion,  the  ooort  shoold  proceed  to  render  judgment  for  the  debt^  and  to  assess 
the  damages;  and  see  it  distingnished  in  Ke^er  v.  State,  36  Id.  408,  as  to  the 
BBJHfltsncy  of  sn  si&dayit  made  before  a  notary  in  another  stateii 
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SwANZEY  V.  Moore. 

(22  iLLoroii^  tt.] 
fajOUT«l>  OOSTBAOn  ABM  KOT  AVOIDXD  BT  StATOTI  OV  FrAVDS.     A  p«Il4 

oontnot  whiofa  tlut  statate  requires  to  be  in  irritfaig  is  u  good  u  Miy 

when  perf ormedy  or  while  being  perf onned»  or  ^dien  partly  performed,  m 

far  as  the  perf ormanoe  goes. 
fiiKYAKT  Who  Vkeballt  Agrxbs  to  Work  Ezmsa  Ysab  a  Emtitlkd  to 

CoMTKNAATiON  agreed  upon,  if  he  works  for  that  length  of  time,  and  to  a 

proportionate  amount  if  he  works  for  less  time. 
PnioiiMAvcB  n  Requibbd  to  Ehtetui  Ssbtaht  to  Coxprnsatxck,  where 

he  agrees  to  work  for  a  certain  time  for  a  oertain  som  of  money;  and  if 

he  quits  the  servioe^  in  yiolatian  of  his  oontraot^  he  is  not  entitled  to  re- 

oorer  for  the  serrioes  already  perf onned. 

Action  for  work  and  labor,  by  the  appellee,  John  Moore 
against  the  appellant,  James  Swanzey.  The  work  was  done 
under  a  special  contract  by  which  Moore  was  to  work  for 
Swanzey  on  his  farm  for  one  year,  if  the  parties  should  agree, 
for  two  hundred  dollars.  After  working  several  months, 
Moore  quit,  because  Swanzey's  son,  who  took  partial  charge  of 
the  farming  business,  had  expressed  dissatisCsM^on  that  Moore 
and  another  hired  man  had  hauled  but  two  loads  of  hay  a  day. 
The  court  instructed  the  jury  that  the  appellee  could  recover 
for  the  work  already  done,  as  if  there  had  been  no  contract, 
but  declined  to  charge,  on  behalf  of  the  appellant,  that  the 
appellee  could  not  manufacture  a  pretense  to  disagree  with  the 
appellant  or  his  agent,  but  that  he  must  have  had  good  reason 
to  disagree  or  become  dissatisfied,  to  entitle  him  to  quit  the 
service  before  the  time  had  expired.  The  jury  found  for  the 
appellee,  and  the  appellant  moved  for  a  new  trial,  which  the 
court  overruled. 

Peters  and  FarweU,  for  the  appellant. 
0.  0.  Oray,  for  the  appellee. 

By  Court,  Caton,  C.  J.  This  work  was  done  under  a  con- 
tract void  by  the  statute  of  frauds.  And  the  question  is, 
whether  Swanzey  could  insist  upon  the  violation  of  the  terms 
of  such  a  contract  as  a  defense  to  the  action.  Upon  this  there 
can  be  no  reason  to  doubt,  when  the  character  of  such  a  con- 
tract is  considered. 

It  will  be  found  that  executory  contracts  are  only  avoided 
by  the  statute  of  frauds;  executed  contracts  never.  A  parol  con- 
tract which  that  statute  requires  to  be  in  writing  is  as  good  as 
any  when  performed,  or  while  being  performed,  or  when  partly 
performed,  so  far  as  the  performance  goes.     Suppose  this  man 
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had  worked  the  whole  jeaXjUO  one  will  deny  that  he  would  be 
entitled  to  the  wages  fixed  by  the  contract,  and  no  more.    The 
eame  measure  of  compensation  must  satisfy  him  for  the  time 
he  did  work.    Suppose  he  had  agreed  to  work  five  years  for 
Bwanxey  for  nothing  but  just  for  the  love  of  it,  while  he  would 
not  be  bound  to  work  a  day  under  such  a  contract,  yet  if  he 
worked  six  months  or  a  year  under  it  he  would  have  to  be  con- 
tent with  the  pleasure  of  the  exercise  for  his  compensation. 
Heie  was  a  contract  that  he  should  work  one  year  for  so  much 
money.    Till  that  service  was  performed,  he  was  entitled  to  no 
fMty.    Whatever  he  did  under  that  contract  must  be  controUed 
by  its  terms.    He  worked  a  portion  of  the  time,  and  quit  with- 
out a  cause.    By  the  terms  ot  the  contract  under  which  he  did 
the  work,  he  is  entitled  to  no  pay.    While  he  agreed  to  work 
for  nothing,  he  cannot  change  his  mind  and  go  for  a  quaifUum 
meruU.    He  was  not  bound  to  work  under  the  contract  a  single 
day  longer  than  he  pleased.    Swansey  could  not  sue  him  for  a 
violation  of  his  contract,  which  was  obnoxious  to  the  statuteof 
frauds.    While  executory,  either  party  mij^t  rq)udiate  it. 
When  executed,  or  so  for  as  executed,  it  was  as  valid  and 
binding  as  if  it  had  been  in  writing.    Thus  for  we  have  assumed 
that  Moore  quit  the  service  without  just  cause.    This  is  a  ques- 
tion which  has  hereafter  to  be  settled  by  a  jury  under  proper 
instructions.    On  the  former  trial,  the  contract  proved  was  that 
Moore  should  work  for  Swansey  for  one  year  if  they  could 
agree,  and  that  he  quit  after  working  a  portion  of  the  year 
because  Swansey's  son,  who  acted  as  his  agent,  had  expressed 
dissatisfoction  because  Moore  and  another  man  had  hauled  but 
two  loads  of  hay  in  a  day.    In  view  of  this  state  of  foots,  the 
appellant  asked  the  court  to  instruct  the  jury  that  the  appellee 
could  not  manufacture  a  pretense  to  disagree  with  the  appellant 
or  his  agent,  but  that  he  must  have  had  good  reason  to  dis- 
agree or  become  dissatisfied  with  appellant  or  his  agents,  in 
order  to  entitle  appellee  to  quit  appellant's  service  before  the 
expiration  of  his  time.    This  the  court  refused  to  give,  prob- 
ably for  the  reason  that  it  had  been  already  held  that  the  spe- 
cial contract  proved  was  void  by  the  statute  of  frauds,  and  that 
the  appellee  could  recover  for  the  work  already  done  as  if  there 
had  been  no  contract,  fix>m  which  position  it  necessarily  re- 
sulted that  the  appellee  had  a  right  to  quit  without  cause  and 
when  he  pleased.    We  hold  differentiy,  and  hence  the  question 
involved  in  the  instruction  became  material,  for  if  he  quit  the 
service  in  violation  of  his  contract,  he  was  not  entitled  to  re- 
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cover  for  the  services  already  perfcumed.  Of  the  oonectnes^ 
of  the  instruction  we  have  no  doubt.  The  contract  must  re-^ 
ceive  a  reasonable  and  practical  construction.  Neither  party^ 
at  the  time  they  made  the  contract  contemplated  an  arbitrary 
disagreement.  A  disagreement  for  reasonable  and  just  cause 
was  undoubtedly  intended  by  the  parties,  and  Moore  had  na 
right  to  seek  a  Mvolous  pret^ise  for  a  disagreement.  Such  a 
course  was  a  fraud  on  the  agreement.  The  instruction  should 
have  been  given.  The  judgment  must  be  reversed  and  the 
cause  remanded. 
Ju<^;m6nt  reversed. 

Sbbvaht's  Btohi*  to  OoMramAxnnr  xir  Om  ov  Noir-natioBiiA2Kn  oe 
encoAL  ConTBAiOT:  See  Patk»mm  ▼.  Qoget  06  Am.  Daa  0S»  and  note  oUnifj- 
liig  prior  deoiAoiiB  in  this  aeries;  Let  ▼.  AMrodk^  65  Id.  110;  JSuidinton  t. 
Wttman,  56  Id.  837;  MUkr  r,  Cfoddard,  Id.  638;  Ooe  ▼.  8nMk,  58  Id.  618,. 
and  note;  note  to  ffarmon  ▼.  Sabnom  FoUb  Vfg.  Oik,  Id.  726;  Jtjfon  v.  Da^fim^ 
66  Id.  56Q»and  note;  Labmumy,  PoObnly  69 Id.  77;  BufUr,  Cram,  Id.  881^ 
Angle  ▼.  HuuMO,  poet,  p.  161.  Where  a  peraon  engagea  to  work  for  another 
for  a  oertain  period  at  an  agreed  price,  if  he  quita  the  aervioe  without  oanaa^ 
and  without  the  consent  of  his  employer,  before  the  end  of  the  time  agreed 
upon,  he  cannot  recover  for  hia  work  and  labor  upon  a  quanimn  mentU:  J9b»> 
9^1  V.  Erichon,  28  HI.  258;  and  to  reoovor  on  on  entire  oontnurt  of  aervioe 
the  plaintiff  most  show  faU  performanoe  on  hia  part^  or  a  releaae  by  hia  em- 
ployer, or  some  jnatifiable  canae  oompeUing  him  to  leave:  Thrift  v.  Poyiu^  71 
Id.  409;  and  where  a  peraon  employed  for  a  term  of  aervice  aeeka  to  reoorer 
on  the  contract  without  fuU  performance,  on  the  ground  that  hia  employer 
refused  to  allow  him  to  aenre  out  hia  time,  he  must  aver  and  prore  hia  ability, 
readiness,  and  offer  to  perform  as  to  the  aubseqaent  time,  or  he  oannot  reocrrer 
beyond  the  service  actually  rendered:  Leopold  v.  SoBbeg,  89  Id.  419.  Tlio 
principal  case  is  cited  to  the  foregoing  points.  But  one  who  has  rendered 
services  in  execution  of  a  verbal  oontraot^  which,  on  aoooont  of  the  atatate  of 
frauds,  cannot  be  enforced  against  the  employer,  can  recover  the  value  of  hia 
services  upon  a  quantum  meruU:  WiUkun  Butcher  Sleei  Worie  v.  Aikkmoitf  6e 
Id.  425,  citing  the  principal  eaae^  but  aayiog  that  the  defendant  did  not  there 
rely  upon  the  statute;  eed  gtuere;  and  aee  the  principal  caae  dted  in  Hayward 
V.  (Tttim,  82  Id.  390,  on  the  general  propoaition  that  a  oontraot  iHiidh,  whila 
executory,  may  be  avoided  because  the  formalitiea  praaQtibed  by  tlie  stateia 
ef  fraada  are  wanting,  when  exeeotad  oaaBot  be  acvoidadeB  tbaitfraaBd.  Om 
Ihia  laat  pointy  aee  Bycm  v.  Dajfttm^ 


.\ 
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Gabfibld  v.  Douglass. 

[SI  lumoii,  iool] 
nr  JuBfiUB^B  DooKxr  GAnor  n  CknfTBOTKBnD  bt  PABOii  Bn* 
SBRB;  And  ih«c«fore  it  cumot  bo  ihown  by  parol  tbat  tlio  Jostioo  origi- 
nally entorod  »  judgment  of  noumit^  and  aftarwaidfl  oiiaiigid  it  to  a 
JBdgiiMnt  in  baF« 


AcnoN  commeDced  beforea  justice  of  the  peace  ona  promiB- 
Bory  note  made  by  the  appellant  Ghurfield,  and  indorsed  to  the 
appellee  Douglass.  The  defendant  pleaded  in  bar  a  judgment 
ni  his  &vor  in  an  action  befiire  a  police  ma^^strate  of  the  city 
of  La  Salle  on  the  same  note  between  the  same  parties,  and 
introduced  in  evidence  a  certified  transcript  of  the  docket  of 
tho  magistrate,  which  showed  a  ^'judgment  for  defendant.'* 
The  plaintiff  offered  to  show  by  the  parol  testimony  of  his 
attorney  in  the  case  that  a  nonsuit  was  entered,  and  that  the 
word  ^'  nonsuit "  was  erased  and  *'  defendant "  written  instead, 
but  the  justice  refused  to  admit  this  evidence.  The  plaintiff 
iqppealed  to  the  circuit  courts  which  held  the  evidence  admis- 
Bible,  and  the  defendant  then  appealed  to  this  court. 

Olover  {md  Cooky  for  the  appellant. 
D.  L.  Houghf  fixr  the  appellee. 

By  Court,  Caton,  C.  J.  The  entry  upon  the  justice's  docket 
was  a  judgment  in  bar;  and  the  policy  of  the  law  forbids  that 
parol  proof  should  be  admitted  to  show  that  the  justice  origi- 
nally entered  a  judgment  of  nonsuit  and  afterwards  changed  it 
to  a  judgment  in  bar.  The  record  or  entry  of  the  justice  is 
higher  and  more  trustworthy  than  any  parol  evidence  can  be. 
If  one  record  is  opened  to  be  questioned  by  parol  evidence, 
then  another  must  be,  and  all  security  and  confidence  in  the 
Btability  of  records  are  gene.  If  the  justice  corruptly,  or  from 
improper  motives,  changed  the  original  entry  made  by  him,  he 
may  be  prosecuted,  both  civilly  and  criminally,  but  the  record 
muBt  stand  as  the  solemn  truth,  attesting  beyond  controversy 
what  the  judgment  was  which  the  justice  pronounced. 

This  is  not  like  the  case  supposed,  of  an  alteration  made  by 
another.  That  would  be  a  forgery,  and  not  a  record  at  all,  and 
might  be  shown  as  well  of  a  record  in  this  court  as  of  that. 
The  parol  evidence  was  improperly  admitted;  for  which  reason 
the  judgment  must  be  reversed,  and  tiie  cause  remanded. 

Judgment  reveTsed. 
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RlOOBD^  WBBrHMR  MAT  Bl  CONTRADICTSD  BT  PlBOL:  8m  /oMi  ▼.  Jwdbmi^ 

34  Am.  Dec.  882;  OaUcwa^  ▼.  MeKeitken,  42  Id.  163;  Lowrf  y.  McMiOem,  40 
Id.  601;  ShMe^  v.  Feame^  69  Id.  376;  and  Me,  ptrtieolarly  u  to  records  of 
ijiMtioeB  of  iihtTpeBce^SpmUlmgy.Cfharnber^  CM  y.  Chmega^,  45 

Id.  497;  MU^eS  y.  HawUy^  47  Id.  260,  and  note.  As  to  the  po^ifer  of  a  court 
to  order  corrections  or  amendments  of  record,  see  Hifi  ▼.  Hotner^  68  Id.  70; 
ffoOister  y.  Jttdgei,  70  Id.  100,  and  notes  to  these  cases;  Sians  ▼.  Baynion,  Id. 
640;  and  as  to  the  effect  of  entries  in  a  justice's  docket^  see  Becuh  ▼.  Bottford, 
40  Id.  45.  A  record  cannot  be  contradicted  by  parol:  Kortn  y.  BoemhM,  7 
HL  App,  661,  662;  as  by  showing  that  an  altwation  whereby  the  record  is 
made  correct  was  improperly  made:  7%Jikhtr  ▼.  Maack^  Id.  639;  or  to  show  a 
different  date:  WUeif  y.  ScuUherkmd^  41  HL  26,  all  citing  or  quoting  the  prin- 
oipal  case;  bat  a  jnstice  of  the  peace  nuky  proye  his  doeket^  explain  entries 
upon  itk  and  identify  the  caose  and  parties:  JTomm  y.  Chnem^  26  Id.  SKM^  di^ 
tingoiahing  the  principal 


Paeicelee  v.  ¥\ 


K  •  :i;t: 


[23  Illinois,  812.] 
Baooaox  Inolvdcs  Such  Abtiolbs  ov  NxonsiTr  axd  OonTonBrGB  as  are 
Qsnally  carried  by  passengers  for  their  personal  use,  oomforl^  instmction, 
smnsement^  and  protection,  having  regard  to  the  object  aad  length  of  the 
jonmey. 

IX  WILL  BS  PrISUMBD  THAT  DETSMDAVT  WAS  PXBMinBD  TO  OXVI  DT  Bvi- 

DKNCX  matters  set  out  in  an  unanswered  special  plea,  unless  the  contrary 

appears,  where  the  general  issue  was  also  pleaded,  under  which  such 

matters  could  be  giyen  in  evidence. 
Ibbioulabitt  in  not  Answibino  Sfmolll  Plxa  IB  Waivxd^  if  the  parties 

go  to  trial  without  objection  on  the  part  of  the  defendant. 
Skbobs  not  AmoNKD  WILL  NOT  BE  CoNSTPWfcED  by  the  supreme  oourt 

Case  to  recover  the  value  of  a  number  of  lost  articles  claimed 
to  have  been  baggage.  The  declaration  contained  one  count 
against  the  defendants  as  common  carriers,  and  another  count 
in  trover,  and  to  this  declaration  the  defendants  pleaded  not 
guilty.  The  plaintiff  afterwards  filed  an  amended  declaration 
asking  for  special  damages  in  traveling  and  pajring  out  money 
searching  for  the  lost  property.  To  this  declaration  the  de- 
fendants pleaded  not  guilty,  and  also  a  special  plea  setting 
forth  that  the  plaintiff  was  not  present  at  the  place  of  delivery 
of  the  goods,  to  receive  them,  when  the  defendants'  carriage 
arrived,  and  the  defendants  delivered  the  goods  to  an  agent  of 
a  railroad  company,  and  therefore,  according  to  their  agree- 
ment, they  were  released  from  liability.  No  replication  was 
filed,  or  issue  taken  on  either  of  these  last-named  pleas.  The 
court  instructed  the  jury,  on  the  part  of  the  plaintiff,  that  if 
they  fbond  for  the  plaintiff  they  would  assess  the  damagee  fiir 
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«och  articles  of  necessity  and  convenience  as  are  usuaUy  car- 
ried by  passengers  for  their  personal  use  and  oomforti  instmo- 
tion  and  amusement,  or  protection,  haying  r^ard  to  the  object 
and  length  of  the  journey.  The  jury  found  for  the  plaintiff. 
The  defendants  thereupon  moved  for  a  new  trial  and  in  ar« 
rest  of  judgment.  The  court  overruled  the  motion,  and  final 
judgment  was  rendered  on  the  verdict,  and  the  defendants  afh 
pealed. 

Scaler  J  MeAUitierf  amd  JewMy  for  the  appellants. 

E.  A.  and  J,  Van  Bureny  for  the  appellee. 

By  Ckmrt,  Bbebss,  J.  The  objections  taken  by  the  appel* 
lantB  are  not  tenable.  The  instruction  given  on  the  part  of  the 
plainti£F  was  the  law  of  the  case:  Woi>d9  v.  Dmn,  18  lU.  746 
£66  Am.  Dec.  483];  Davit  v.  Michigan  Sonihem  and  Northern 
Indiana  BaUroad  Co.,  22  Dl.  278  [poety  p.  161]. 

As  to  the  other  objection,  that  the  pleas  to  the  amended  dec- 
laration were  not  answered,  it  is  sufficient  to  say  that  the 
amendment  was  for  special  damages  in  traveling  and  paying 
out  money  searching  for  the  lost  property.  The  character  of 
the  case  was  not  at  all  changed  by  it,  as  set  out  in  the  original 
narr^  and  to  that  there  was  an  issue  of  not  guilty,  under  which 
all  the  matters  set  out  in  the  special  plea  could  be  given  in 
evidence,  and  we  wiU  presume  the  court  permitted  the  defend- 
ant to  give  it  in  evidence,  the  bill  of  exceptions  not  showing 
he  was  denied  that  privil^e:  Warner  v.  Crane,  20  Dl.  161. 

But  if  one  of  several  pleas  be  not  answered,  and  the  parties 
go  to  trial  without  objection  on  the  part  of  the  defendant,  the 
irregularity  is  considered  as  waived:  Sosi  v.  Seddiek,  1  Scam.74. 

But  a  conclusive  reply  to  all  this  is  that  the  appellant  has 
not  assigned  it  for  error.    The  jiidgment  is  affirmed. 

Judgment  affirmed. 

B400A0I,  What  Ihglvdid  nr.-  See  Huiekliitgt  t.  Wedem  «C&  B.  i?.,  71 
Am.  Deo.  156^  end  note  ooniiidarins  the  qneetion;  DaeU  ▼.  MkMgam  cC&  A 

it.9  |NM^  p.  151. 

Ix  mus  n  Fbbbuicbd  that  DsmrikAirF  Oats  nr  Bynxmci  the  nmtfeen 
of  an  unanswered  special  ple%  when  they  oonld  be  given  In  eridenoe  nndei 
the  general  iasne:  Stemnmm  y.  Sherwood,  po&i,  p.  140. 

iBBxouLABirr  nr  not  Axawssoro  Sfsoial  Plxa  n  Wazvwd,  if  the  par- 
tus go  to  trial  withoat  objectiofn  on  the  part  of  the  defendant:  Sieoemoon  t^ 
Skormood,  22  HL  240,  poti,  p.  140,  citing  the  principal 
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Stevenson  v.  Shebwood. 

L22  iLUMIi^  Mb] 

VowfBKUAmB  ov  Gaubi  iob  FaKiVbs  to  Obtain  Ddqution  ov 
WmwBB  WILL  hot  bi  Juhtaiuui  on  a  mara  dumhig  that  latten 
wiitfcen  aad  inqiiiriei  made  ooDoemiiig  hit  whereaboati^  witiioat 
in  tima  to  hava  tha  dq^tum  at  tlia  trial. 

IxmoMMOKT  HAT  BB  BxmDBBBD  AT  SuBSBQUBBT  Dat,  aftar  a  motioB  lor  f- 
saw  trial  and  in  arrest  of  judgment  is  disposed  of,  wliere  the  osnse  ia 
triad  by  the  oourt  in  place  of  a  jury,  and  on  announoing  a  finding  tha 
motion  is  inteiposed. 

It  will  bb  PBamJiKBD  that  DBmrDAHT  Oatb  in  Btidbngb  the  mattera 
of  an  nnanswered  special  plaa»  whan  they  ooold  ba  givan  in  evidano^ 
vndar  the  general  issue. 

Assuiipgrr  on  a  promissory  note,  made  by  the  appellant  Ste» 
Vinson,  and  indorsed  to  the  appellee  Sherwood.  The  de£and» 
ant  pleaded  the  general  issue,  and  also  a  spedal  plea  of  pay* 
menty  to  which  there  was  no  replication.  The  defendant 
moved  for  a  continuance  on  affidavits  stating  that  he  could 
not  safely  proceed  without  the  teisltimony  of  one  Andrews;  that 
the  defendant  had  used  the  utmost  diligence  from  the  time  of 
the  commencement  of  the  action  to  the  present  time  to  learn 
the  whereabouts  of  Andrews,  by  making  inquiries,  and  writing 
letters  to  him  and  to  others;  that  he  had  only  found  out  where 
Andrews  resided  within  the  last  three  days,  and  was  conse- 
quently unable  to  procure  his  deposition  at  the  present  term  of 
the  court;  and  that  the  application  was  not  made  for  delay,  but 
that  justice  might  be  done.  The  motion  was  overruled,  and  on 
the  trial  by  the  court,  in  place  of  a  jury,  the  issue  was  found 
for  the  plaintiff.  The  defendant  moved  for  a  new  trial  and  m 
arrest  of  judgment,  which  was  overruled,  after  argument  at  a 
subsequent  day  of  the  term,  and  judgment  then  rendered  for 
the  plaintiff.    The  defendant  appealed* 

B.  0.  Cooky  for  the  appellant. 
M.  B.  lAghiy  for  the  appellee. 

By  Courty  Bbbbsb,  J.  The  point  made  on  the  unanswered 
plea  is  disposed  of  by  the  decision  of  this  oourt  in  the  case  of 
ParmeUe  y.  Fi8chery  22  HI.  212  [ante,  p.  188].  As  to  the  dili- 
gence used  to  obtain  the  testimony  the  appellant  desired,  we 
think  none  such  was  shown  as  to  justify  a  continuance.  He 
should  not  have  been  content  with  merely  writing.  In  theee 
days  of  rapid  oommunication  and  cheap  traveling,  something 
more  than  letters  and  inquiries  will  be  required. 
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This  case  was  tried  by  the  court  in  place  of  a  jury,  and  on 
announcing  that  the  issue  was  found  for  the  plaintiff,  a  motion 
for  a  new  trial  and  in  arrest  of  judgment  was  interposed,  which, 
•on  being  overruled  after  argument  at  a  subsequent  day  of  the 
term,  the  court  pronounced  judgment  for  the  plaintiff  for 
^eventy-elx  dollars  and  forty  cents  debt,  and  one  hundred  and 
€fty-three  dollars  and  eighty  cento  damages. 

We  do  not  see  any  solid  objection  to  this.  The  court  had 
possession  of  the  whole  case,  and  it  was  hardly  worth  while  to 
-enter  a  judgment  on  the  record,  when  a  motion  for  a  new  trial 
and  in  arrest  of  judgment  was  pending.  Not  until  the  latter 
motion  had  been  disposed  of  could  the  court  regularly  cause  a 
judgment  to  be  entered.  The  court  had  full  power  to  render  a 
perfect  judgment  on  finding  the  issue  for  the  plaintiff. 

The  matters  of  the  special  plea  could  be  given  in. evidence 
imder  the  general  issue,  and  we  will  presume  they  were  in  evi* 
dence:  Warner  v.  Cranej  20  IIL  151. 

The  judgment  is  a£S[rmed. 

Judf^ent  affirmed. 


CosTiKUAScss  or  Cnm.  Cajjob,  whbt  Pasiib  amm  Xhtxtud  lOw— Xhli 
^object  iB  now  hugely  regulated  by  itetiitee;  bat  itOl  the  general  teteiee  cf 
theee  atatates  ere  the  aame,  and  coof orm  to  tbe  pnctioe  wluoh  grew  «p  inde- 
pendent  of  legiiUtion. 

DnoBKnoNABT  N.ATUBX  OF  PowKB.— The  power  of  a  oourt  to  gmat  er 

««lDeB  a  oontinnanee  ii  eFerywhere  regarded  ••  a  diaontionary  power,  but 

acoording  to  tiie  view  generally  taken  thia  diicietiiai  ia  to  be  ezerciaed  in  a 

aoond  and  legal  manner,  and  not  caprunoiialy  or  arbitraxily;  and  when  ao 

axerdaed  in  a  pn^er  manner,  the  deoiaion  ol  tho  oonrt  wiU  not  be  interfered 

with,  but  on  the  other  hand,  the  appellate  oonrt  will  interfere  where  there 

liaa  been  a  dear  abase  of  diMsretion  to  the  prejadioe  of  the  moving  party: 

^arrMf  ▼.  Wke,  2  Ark.  33;   Twmer  ▼.  JhuUa,  8  Id.  119;  Moffruder  ▼.  Bmapp^ 

e  Id.  iOS;  Hemde^  y.  Tuekar,  10  Id.  627;  HmUr  t.  Ooinef,  19  Id.  92;  Me- 

Domdd  V.  Smith,  21  Id.  460;  SHUweU  v.  BadgeU,  22  Id.  IM;    WiUe  t.  Hari, 

^  Id.  699;    WnUer  t.  BandO,  30  Id.  362,  366;    WaU$  r.  Cokm,  40  Id.  114; 

B^en  V.  McPhM,  4  CoL  204;  Frank  ▼.  Bradff,  8  OaL  47;  Mmgnm  ▼.  Per- 

^iMf,  9  Id.  211;  Pikd Boek Onek CamU Ckk  T.  Ohapmm,  II  U.  161;  HtdgklY. 

<h9tn,  19  Id.  113;  Qr^  r.  PoUkmau,  20  Id.  ISO;    WiOku  r.  PamU,  31 

Id.  102;  Htgper  v.  Lamfkig,  33  Id.  641;  Ccure^  v.  Philadelphia  «le.  Petrobmm 

<%i.  Id.  694;  AhrmY.  WUU$,  6  Fla.  369;  McDtmgaki  r.  OeainU  Bamk^ZQtL 

186;  Boberit  t.  Moore,  27  Id.  411;  Fomiiam  y.  Andenom,  33  Id.  372;  SUx  ▼. 

P^  36Id.  626;   WUkowakiY.  HaUe,  37  Id.  678;  LoitgY.  McDomaU,2»ld. 

186;  JfSfdkfi  T.  MUekeO,  40  Id.  11;  Xfiwi  ▼.  BeU,  Id.  237;   Vktv  ▼.  Em, 

i  Seam.  307;  Jkmmg  ▼.  Ferry,  8  Ind.  418;  BurUwri  t.  Merry,  88  Id.  438; 

Brntyw.  MaUme,  4  Iowa,  146;  iiwry  ▼.  WUmm,  26  Id.  673;  Comory.  Qrif- 

Jm,^  Id.  248;  ITottiMlem  r.  Ckmrad,  9  Kan.  436;  Daeie  ▼.  Wilton,  11  Id. 

74;  Bwamm  ▼.  AvUman,  14  Id.  273;  Payne  w.  Firet  NaUoaal  Bmk,  16  Id. 

147;  Bike  t.  CbrfaM,  17  Id.  826;  Moon  y.  Heifer,  26  Id.  139;  BegenU  ^  \ 

' €fcL  CUkgie  t.  lAmuM,  30  Id.  24Q,  269;  Owene  t.  SUmr,  2  Litt  230;  ' 


^ 
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Ocbb  y.  Franh,  6  La.  Ann.  760;  Skt  ▼.  AbboU,  19  Id.  268;  Bohr  v.  SteimAcat 
Baton  Bomge,  15  Miss.  715;  Scogin  ▼.  Hudapdk,  3  Ma  123;  Owens  v.  TmUtjf^ 
tl  Id.  423;  Farment  etc  BankY,  Wmofmaon,  61  Id.  259;  BiUkigB  v.  AfeCoy,  6- 
Neb.  187;  Johnson  ▼.  Dinemore,  Hid.  391;  IngalU  v.  Noble,  14  Id.  272;  Oyden- 
V.  Oi&fofu,  5  N.  J.  L.  518;  Thomae  v.  McCormkk,  1  N.  M.  369;  Z^^^etf  ▼. 
Bofd,  3  Wend.  376;  Howard  ▼.  iVsemofi^  3  Abb.  Pr.,  N.  S.,  292;  Farrajnd  ▼. 
Bontehell,  Harp.  83;  Sheppard  ▼.  Zori^  2  Bailey,  576;  TFanf&zio  v.  Hcunmomi,. 
9  Rich.  L.  454;  ToM  ▼.  fFO^,  3  Hunph.  576;  WaU  v.  TFaaA,  10  Ileisk.  314;. 
DowjUua  ▼.  Blobanore,  12  Id.  664;  JTi^  y.  BkeeU,  3  Tex.  18;  Lewie  v.  HT^ 
/kmu^  15  Id.  47;  Oreen  t.  Onoio,  17  Id.  179;  Trammdl  v.  FUgrm,  20  Id.  158; 
BftMb  y.  Howard,  30  Id.  278;  Cfreen  t.  i>iMiiuM»  35  Id.  175;  Blank  and  Oa» 
Co,  Judge  Caee,  33  Gratt  443;  Keeeee  y.  Border  Grange  Bank,  77  Va.  129;. 
Ddime  y.    Walker,  7  W.  Va.  447;  Kwa  y.  ^irnoU,  1  Wis.  70;  Campbell  y. 
Strong,  Hempst.  265.    It  nndoabtedly  leqnirei,  howeyer,  a  stnmg  case  Ur 
justify  interference.    And  aooording  to  some  deflisions^  and  under  some  stat- 
utes, the  discretion  of  the  court  below  is  not  subject  to  reyiew  at  all  by  th» 
appellate  court:   Seam  y.  BolUng,  6  Ala.  550,  555;  Planten*  eU,  Bands  y. 
Walker,  7  Id.  926;  SmaXkg  y.  Andereon,  2  T.  B.  Hon.  56;  S.  C,  15  Am.  Dea 
121;  JfapefyoT.  Prmee,  4  Hillt  119;  a  a,  40  Am.  Dec  267;  MUlerY.  MiUer„ 
41  Md.  623;  (TnwereaiLVe  Ins.  Co,  y.  Backue,  51  Id.  28;  Taeaey  y.  Church,  4 
Watts  &  S.  141;  8.  C,  39  Am.  Dec.  65;  Porter  y.  Lee,  16  Pa.  St.  412;  Craw- 
ford y.  Schmidt,  16  8.  0.  634;  We$yiM  y.  WO^/ield,  19  Id.  85;  Marimlnu 
Co.  y.  Hodgem,  6  Granoh,  206;  Siemy,  HwMeg,  6  How.  1.    If  a  statute  de- 
clares that  in  a  certain  case  a  continuance  shall  be  granted,  it  is  of  oonrse- 
error  to  refuse  it:  Btmidree  y.  Aiiari;  JSreeee,  43.    The  discretion  should  be- 
exercised  more  rigidly  on  appUoatacns  for  subsequent  oontinnanoefl  by  the- 
same  party  than  on  the  first  appUoation:  WUmm  y*  Koehnkm,  1  W.  Va.  145; 
Brooke  y.  Collowa^,  12  Leigh,  466;  Ogden  y.  Cfibbone,  5  N.  J.  L.  518;  Shook  y. 
Thomas,  21  HL  87;  and  a  second  application  on  the  same  state  of  facts  should 
be  refused:  Stoekfeg  y.  Chodwin,  78  Id.  127;  Peru  Coal  Co.  y.  Merrick,  79  Id. 
112;  OarreU  y.  Oarr€ti,  12  Ind.  407;  H^f  y.  Freeman,  15  La.  Ann.  240;  thi» 
is  so  by  statute  in  Arkansas:  Bmriss  v.  Wise,  2  Ark.  33.    But  the  fact  that 
the  case  has  been  long  pending  is  of  itself  no  ground  for  refusing  to  grant  a- 
continuance  on  a  proper  showing:  Hooper  y.  Memphis  etc.  Steamboat  Ox,  1^ 
Ga.  85;  Marrero  y.  Nunes,  3  La.  Ann.  64. 

AFPUGATioir,  HOW  Mabx. — The  application  for  a  continuance  must  be 
made  upon  affidayit.  Eyen  independent  of  statate^  an  oral  application  will 
not  be  sufficient:  Simms  y.  Aleom,  I  Bibb^  848.  This  affidayit  may,  of  oourss^ 
be,  and  generally  is,  made  by  a  party;  and  in  Jackson  y.  Mason,  1  Dall.  135,. 
it  was  held  that  the  cpntinnanoe  might  be  granted  on  the  affidayit  of  one  in- 
terested, althoogh  not  a  party.  Hie  affidayit  may  also  be  made  by  the  party**^ 
attorney:  Seers  y.  Chraady,  1  Johns.  514;  WhMUm  y.  Cros$,  2  Hayw.  (N.  C.> 
154;  Rtbkwon  y.  Martd,  11  Tez.  148;  and,  it  seems,  by  any  one  if  there  is  no> 
requirement  to  the  oontrary:  Quger  y.  Coat,  1  Oyert.  184;  Wkeaton  y.  Orosi, 
sepra;  eontra:  Skeppmrd*s  Mb^rs  y.  Coek^s  ibfrs,  2  Bajw.  (N.  0.)241. 

The  affidayit  should  be  construed  with  strictness^  and  most  strongly  against 
the  applicant:  Oytens  y.  Starr,  2  Litt.  230;  ifason  v.  Anderson,  3  T.  B.  Mon. 
293;  Bradff  y.  Mahne,  4  Iowa,  146;  Widner  y.  Hunt,  Id.  355;  Adams  y.  Peek, 
Id.  551;  Fiske  y.  BerryhtO,  10  Id.  203.  Thus,  stating  that  a  party  "expected 
to  prove  "  a  material  fact  is  not  sufficient  when  he  is  required  to  state  that  hO' 
"  firmly  belieyed  he  could  proye  "  it:  Owens  y.  Siarr,  snpra;  nor  is  a  stat^ 
ment  that  the  **  application  is  not  mads  for  delay,  but  that  tiie  law  may  b» 
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AdmiiuBtered,"  instead  of  "that  jostioe  may  be  done,**  as  required  by  atatate: 
Turner  ▼.  SusUg,  8  Ark.  119. 

The  hearing  ia  npon  the  ahowing  inade  by  the  applicant.  Coonter-affida- 
rite  cannot^  therefore,  be  reoehred:  Jfmming  t.  Jameton,  1  Graacfa  C.  G.  285; 
UnmOe  ▼.  (Mdmfft  II  Ind.  974;  bat  thia  role  doea  not  prermt  the  oonrt  frooi 
""^^"g  further  inqniiy  or  reoeiving  forther  tertiTnony  wbenerer  it  ia  ang- 
gested  that  an  impoiitloa  ia  being  pimotaoed:  CMkenfieny  ▼.  McMwrraiff  27 


Pabtt  not  Pbbpabed  vob  Tbzal. — A  party  who  mi^t  have  been  prepared 
for  trial  will  very  aeldom  be  granted  a  oontiananoe  becanae  he  ia  not  pre- 
pared. Thna  the  court  win  not  grant  a  oontinnanoe  to  an  adminiatrator  to 
settle  his  aoconnt  when  he  haa  been  groasly  n^ligent  in  bringing  his  account 
to  a  doee:  JVwter  t.  Ahboti,  1  Mass.  234;  nor  will  a  oontinnanoe  be  granted 
becanae  the  plaintiff  had  been  imprisoned  for  six  weeks  next  before  the 
term:  Spnuger  t.  Mu^ttMU,  3  Harr.  (BeL)  381;  he  might  have  inatmoted 
hia  covmael  before  or  after  imprisonmenti  or  by  letter  while  in  prison;  nor 
becanae  of  connsel's  faihire  to  prepare  the  case  owing  to  the  neglect  ol » 
party:  PaardMge  ▼.  Wmg^  76  SL  236;  nor  will  mistaken  advice  of  connsel  to 
hia  client  not  to  prepare  for  trial  be  a  ground  for  continuance:  Miugro^t  t. 
PerhmB^  9  OaL  211;  but  in  Comogg  ▼.  Ahrakam,  1  Yeates,  18,  it  waa  held  that 
a  continuance  may  be  granted  where  a  party  haa  not  prepared  because,  from 
dedarationa  of  his  adversary,  he  expected  a  compromise;  «ei  quart,  A  con- 
tinuance  may  be  granted  to  give  a  guardian  ad  Htem  opportunity  to  prepare: 
Bbftkt  ▼.  B^fQi£f  26  Iowa»  266;  but  the  appointment  of  a  frochem  ami  for  an 
in£u&t  plaintiff  ^  tiie  term  to  which  the  writ  ia  returnable  does  not  entitle 
the  defendant  to  a  continuance:  Harveg  v.  C^a,  5  Blackf.  666. 

Amendhxhts  or  Plbadiiio& — ^It  haa  been  frequently  held  that  if  an  amend- 
ment of  a  pleading  is  made  of  matter  of  substance,  it  entitlea  the  adverse 
party  to  a  oontinuance:  Cbeeff  v.  Manit^  1  Scam.  626;  Hantki  v.  Lan^  % 
Oiln.  227;  OiUo  ele.  J2.  JIL  v.  PaXm,  18  lU.  22;  IMt  v.  Jf«IUtoetera/  Inm 
Works,  24  Id.  661;  Mwing  v.  /Vend,  1  Blackf.  170;  KeOg  v.  Dingmm,  2  Id. 
420;  AOemmmy.  SkUeBamk,  6Id.  84;  Wngkiw.  Auy«,  6Id.  419;  EMrhpatriA 
V.  Hcbnam,  26  Ind.  293;  CabamU  v.  Xfon,  3  J.  J.  Marsh.  332;  TunttaU  v. 
JJomOtoN,  8  Ma  600;  Stknermai  v.  PureO,  1  Granch  0.  C.  246;  ffyott  v. 
Harden,  Hempet  17;  Le  Moy  v.  ZMaware  Iru.  Co.,  2  Wash.  223;  and  this  is 
so  by  statute  in  some  statee.  It  has  even  been  held  that»  under  such  dream- 
stances^  the  adverse  party  ia  entitied  to  a  oontinnanoe  without  being  required 
to  show  that  he  was  surprised:  lUmoU  MuUtal  F.  Ina,  Ckk  v.  MarteiOu 
Hfg.  Co.,  1  GUm.  236;  but  other  eases  hold,  and  it  aeems  to  us  with  much 
more  res  son,  where  they  are  not  compelled  to  hold  otherwise  by  statuts^ 
that  a  continuance  will  not  be  granted  because  of  an  amendment^  unless  it 
has  worked  surprise:  Oram  v.  Otwiei,  Breese,  37;  Hame§  v.  Cuny,  36  Oa. 
602;  OarHdty.  di^qfPeUa,  63  Iowa»  646;  i^oOerv.  i^otffrfee,  2 Rawle,  213; 
and  aee  Poik  v.  Oqgln,  9  OaL  66,  68;  Tonrtehi  v.  Taurtdot,  4  Maas.  606; 
(MOetf  V.  BotbiM,  12  Wia.  319;  Boimer  v.  Home  Ins.  Co.,  13  Id.  677;  BaUstm 
Spa  Bank  v.  Marms  Bank,  16  Id.  120;  Fkk  v.  jnOer,  13  Tex.  224;  and 
it  baa  been  aaid  that  "the  mere  fact  that  the  defendant  waa  surprised  by 
audi  an  amendment  would  not  of  itaelf  be  a  ground  of  continuance.  He 
should  have  shown  by  his  affidavit  that  he  had  a  good  defense,  that  he  could 
prove  by  witnesses  whoae  attendance  was  not  procured,  because  not  expected 
to  be  needed,  until  after  the  aoModment  waa  made: "  Cmmmings  v.  Jtir^,  9 
Id.  627.    All  caeea  agree,  however,  that  a  continuance  will  not  be  granted 
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because  of  »n  immaterial  amendment:  ScoU  v.  CrwmoeU,  Breeae^  7;  Rxuael 
V,  Martin,  2  Scam.  492;  Eamei  y.  Morgan,  37  HL  260,  272;  Bodford  etc  IL 
J7.  ▼.  PAIOips,  66  Id.  548;  T^pi(m  v.  Cfmnmhu,  6  BIbmU.  671;  Beck  y.  WiUiams, 
Id.  374;  MeKnme^Y.  ffarter,  7  Id.  385;  BobarUr.  Ward,  8Id.  833;  Nimmtm 
V.  Wwikh^gUm,  1  Ind.  876;  Tayhr  y.  J<me»,  Id.  17;  Bpperl^  ▼.  JUtti^  6  Id. 
844;  fftiblery.  Puilen,  9  Id.  273;  Ewkiifs  Adm'r  y.  Beawhanip,  4  Bibb,  496; 
STon^  y.  ScoU,  6  litt  6;  WatU  y.  ifdEemy,  1  A.  K.  liarah.  560;  Charnben 
y.  Xone,  5  Mo.  289;  Biekarda  y.  .S^inm,  20  Pa.  St.  19. 

FiiiKO  Qthib  Pubadinqs. — ^If  a  plaintiff  should  witiidraw  a  dsmorrer  at 
the  trial  term  and  file  a  replication,  this  entitles  the  defendant  to  a  oontin- 
nance:  Biaher  y.  Thomaa,  1  Mo.  739;  Demipaey  y.  Earrimm,  4  Id.  267;  Taylor 
y.  ff^flier,  4  Blaokf.  887;  and  where  replications  are  filed  at  a  sabseqnent  term, 
although  without  objection,  the  defendant  is  likewise  entitled  to  a  oontinaanoe: 
Bunding  y.  BU$mmiAoH9,  8  Mo.  695.  The  dbort  will  not  grant  a  oontinnance 
for  the  pozpose  of  special  pleading  without  inquiring  what  the  intended  pleas 
are,  so  as  to  ascertain  whether  time  is  requisite:  Or€igie  y.  Mdien,  4  Mass.  587. 

NxwLT  pnooyxBXD  ByiDiENOB. — ^That  a  party  has  discoyered  new  eyidenoe 
material  to  his  cause  at  too  late  a  period  to  produce  the  same  is  good  ground 
for  a  continuance:  Berry  y.  Mdtkr,  7  OaL  418;  ifoJmes  y.  Doffima,  19  Oa.  630; 
AOmni  y.  Baferty,  4  J.  J.  Manh.  220;  Hourguibee  y.  Oerard*$  Adm*r,  2 
Wash.  164;  and  see  NomwHTs  Le$eee  y.  Owhiga,  1  Ear.  ft  J.  296.  But  an 
application  by  a  defendant  corporation  on  the  ground  that  it  was  taken  by 
surprise  by  finding  certain  depositions  on  file  may  be  properly  denied  after 
the  plaintiff  had  withdrawn  such  depoeitians:  Congar  y.  Qakaia  etc  B,  B.,  17 
Wis.  477. 

Absent  Pafibb. — ^If  a  party  desires  a  contmuance  to  enable  him  to  procure 
papers,  other  than  depositions,  which  are  not  in  his  possessinfi,  or. are  miss- 
ing, he  should  show  some  good  reason  why  he  is  unable  at  the  time  to  pro- 
duce them:  BaUwSn  y.  Walden,  30  Ga.  829;  Dunlap  y.  Dame,  5  GiIol  84. 
Thus  a  continuance  will  not  be  granted  to  enable  him  to  obtain  or  supply 
papers  which  he  or  his  attorney  has  lost:  Baker  y.  Johnmm,  16  Tex.  133; 
Wrighl  y.  Clark,  2  G.  Greene,  86.  But  i^  because  of  the  destruction  of 
papers,  a  defendant  has  been  unable  to  ascertain  the  precise  nature  of  the  suit, 
he  is,  it  seems,  entitled  to  a  continuance;  SuggeU  y.  Bank  qf  Kentucky,  8 
Dana,  201.  On  the  other  hand,  that  papers  which  the  plaintiff  wished  to  use 
were  in  the  possession  of  tiie  jury,  who  had  retired  to  consider  of  their  yerdict 
in  another  case,  is  no  ground  for  a  continuance;  HaQ  y.  Tark,  16  Tex.  18; 
nor  is  the  mere  fact  that  a  full  report  of  the  decision  of  the  supreme  court  in 
the  case  on  trial  has  not  been  receiyed  by  the  party  desiring  its  use  a 
ground  for  a  continuance:  Walker  y.  Floyd,  30  Ga.  237;  but  a  continnance 
will  be  granted  for  surprise  in  being  called  upon  to  produce  certain  documents 
when  it  was  understood  between  counsel  that  exemplifications  would  answer; 
Bameet  y.  Napier,  15  Id.  306.  No  continuance  will  be  granted  for  the  ab- 
sence of  papers  which  could  not  be  used  in  eyidence:  WUUame  y.  Baltanort 
eic  B,  B,,  9  W.  Va.  33;  Waldo  v.  BeekuM,  I  N.  M.  182;  nor  where  their 
materiality  is  not  stated:  Finch  v.  BHUnga,  22  Iowa,  228;  nor  where  the  ad< 
yerse  party  admits  aU  that  could  be  proyed  by  such  papers,  if  present:  Bald' 
win  V.  Walden,  30  Ga.  829. 

Axnssrr  WiXNKsatt. — Motions  for  continuances  are  more  frequently  made 
because  of  absence  of  witnesses,  or  failure  to  procure  their  testimony,  than  for 
any  other  reason.  It  may  be  obseryed  at  the  outset  that  the  motion  oanno* 
be  granted  for  such  a  cause  before  the  issues  to  which  the  testimony  is 
cable  are  made  up:  Winter  y.  Ba$uUl,  30  Ark.  362. 
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1.  Dm  DiSffmee  Reqmred  to  ^roemre  AUatdtmee  or  TetHmonp,    Tbm  ptitj 

■»Mng  Ilia  i^pliotttion  moak  shoir  that  ha  has  med  dna  dOiganca  to  prooar? 

tha  attandaiioe  of  the  witneoy  or  hia  testunony,  witiumt  miooen:  Bmrim  ▼. 

IFSk,  2  Ark.  33;  Piwwn  v.  JTo/^ttw^  2  GaL  698;  J?o«  ▼.  iitutfO;  Id.  183;  AA. 

lomd ▼.  S§dffwidt,  17 Id.  123;  Lightnery,  Memei,2til±  402; LimmAf  ▼.  IFM^ 

46  Id.  S78;  Jadtt  t.  AieO;  47  Id.  182;  Kem  FaUe^  Bank  r.  Chmier,  56  Id. 

49;  Wpim ▼.  Bfp,  8  FU.  282;  HamUr.  Durrmee,  9  Id.  462;  (Tram  ▼.  £iii0^ 

17  Id.  462;  MmUm  t.  Andermm,  21  Oa.  301;  Jre(?imet  v.  JfoOteiea,  23  Id. 

613;  UmmAal  ▼.  Andenom,  1  I(3alio^  N.  8.,  673;  Doe  ▼.  ydbMon,  2  Scam. 

622;   WadoT.  Hamgem,  16 DL  607;  Jfam^T.  ITMttiifer,  17Id.  230;  WUe^  ▼. 

/^latter.  Id.  638;   (Me  t.  CAotam.  18  Id.  439;   Bkook  t.   T^bonuu,  21  Id.  87; 

Mamee  ▼.  Hemeee^,  22  Id.  629;   Jfoivaii  ▼•  Bagmomd,  38  Id.  448;  Oaee  ▼. 

AnoanJ;  43  Id.  223;  Wiekr.  WMer,Mld.  167;  Qafaiy  H^  Cfo.  v.  TVOmmi, 

67  Id.  861;  HeUY.  OolUnB,  102  IcL  402;  Dembig  ▼.  PatterwMp  10  Ind.  261; 

Toiedo  etc  B.  B.  t.  AAer,  13  Id.  268;  EMmd  r.  Klim,  16  Id.  313;  Brwmt 

T.  i8%eanM,  17 Id.  239;  EkowUom  ▼.  Smith,  Id.  608;  Muggr.  Graeee,  22  Id. 

886;  JfdCM^  ▼.  Bhemk,  24  Id.  268;  Ward  ▼.  Cb^Jkm,  30  Id.  896;  Bemm 

w,  McFaddm,  60  Id.  431;  WaleoU  t.  Mock,  68  Id.  209;  Loary  t.  ^om^  66 

Id.  220;  Bmigy.  Jfaftme^  4Iowa»  146;  Jdm«i  y.  AHmdde, 8  Id.  272;  i^UfeT. 

BeryyiUO;  10 Id.  203;  Obbv.  Sirqford,  12 Id.  346;  AlaoiliorKi; ilMoaatioii ▼. 

JTSIdkocI^  4 Kan.  36;  Paffner.  FIretNaL  Batik,  16  Id.  147;  WiXkme  ▼.  Moore, 

20 Id.  638;   IWfcr  y.  GWner,  26Id.  464;  8L  LouUete.  B.  B.  y.  Btmeom,  29 

Id.  298;  Bimme  y.  ilfeom,  1  Bibb^  348;  Smgletom  y.  Ocht,  Id.  664;  Thompeon 

Y.  IfMMVirf  ifc  /m.  Ok,  2  La.  228;   8.  O.,  22  Am.  Dec  129;   Benoiet  y. 

Begifmrn,  2  La.  Ann.  137;   Cfardmr  y.  O'CoaneO;  7  Id.  463;  Vaiden  y.  i46ii^, 

Id.  676;  MoHtgomerg Y,  OUSivgni  MiU.  Int.  Cfo.,  18  Id.  227;  CaOumnY.  Me- 

ekame^ete.  Bmk,2Bld.  260;  MiUe  y.  JFUbiM^  30  Id.  824;  Schneider  y.  jEina 

Life  Int.  Ckk,  82  Id.  1049;  Comm're  </  fTocJWivAm  Oomdg  y.  ifcCiv,  1  Minn. 

100;  School  Diibriei  No.  7  y.  Thompeon,  6  Id.  280;  Macknbin  y.  Clarkton,  Id. 

247;  ifclaae  y,  ITarrM,  1  Mo.  700;    TunttaU  y.  JJomitton,  8  Id.  600;  CUm 

Y.  Brainard,  28  Id.  341;  JEeffy  y.  Satmiert,  36  Id.  200;  XoNflmer  y.  Pheipt, 

74  Id.  189;   JfciToy  y.  Marine  Ins.  Co.,  2  OaL  384;  JbaeAoreaa  y.  JD<  Ouen, 

2  Johns.  196;  Poioo-«  y.  Lodtunod,  9  Id.  133;  Hooker  y.  iSb^eri^  6  Gow.  577; 

Smith  Y.  i^eio  Forib  Ins.  Co.,  I  Hall,  223;  Datridson  y.  Snwn,  4  Binn.  243; 

C(vnpbea  Y.  i8'|>nxii;  1  Taatea,  20;  Farr  y.  McDowell,  1  Bay,  31;  Potter  y. 

Coward,  Meigs,  22;  Btwleg  y.  Cummmgs,  3  Coldw.  282;  PdirAer  y.  Lemon, 

10  Tex.  116;  JohnsiM  y.  Ax»u,  15  Id.  39;    WWkmtt  y.   JBdwarde,  Id.  41; 

Lei0if  Y.  fn2?tams^  Id.  47;  Baker  y.  JTeOooy,  16  Id.  117;  BOe  y.  ITtl^,  17  Id. 

134;  TrammeUY,  POgnm,  20  Id.  168;  Parker  y.  OatnpbtU,  21  Id.  763;  C^m- 

ner  y.  Sampson,  22  Id.  20;  ^ogNm  y.  ArJewa,  25  Id.  (Supp.)  36;  WilUatnson 

Y.  roAoC,  27  Id.  169;  Pu/tfam  y.   WM,  26  Id.  95;  Jordan  y.  ibbofi,  27  Id. 

612;  Wheeler  y.  ^ty/e«,  28  Id.  240;  MeMahan  y.  .0iiiay,  29  Id.  191;  Fhumeg 

Y.  Marx,  33  Id.  786;  G^reeit  y.  Dunman,  36  Id.  175;   €Mmea  y.  fTodlNtf,  59 

Id.  133;  Ckg  NaL  Botek  y.  SUmi,  61  Id.  567;   Z>eaiut  y.  Ser9)a,  2  Call,  415; 

Ponahiee  y.  Zee,  4  Id.  279;  Tom^kmt  y.  Burgess,  2  W.  Va.  187;  fTiSfaime  y. 

FreeUtnd,  Id.  306;  Andrews  y.  Efderhn,  24  Wis.  531;  Pemdngton  y.  ^coO,  2 

DalL  94;  ^ymei^s  Zenee  y.  /relne^  Id.  383;  Smith  y.  Potti^  1  Oraadi  C.  C.  123; 

MartkT.  HyXberi,  4  McLean,  364;  Stedman  y.  HamOkm,  Id.  688.    The affi- 

daYii  must  show  tiiat  due  dUigenoe  has  been  used;  and  it  ia  not  enough  for 

the  party  to  state  that  he  has  nsed  dne  diligence^  bat  the  laoti  oonatitating 

such  diligence  mnst  be  specially  set  ont:  Penos  y.  OMMmon,  16  Ind.  257. 

What  is  dne  diligence  depends  upon  the  dronmataaoea  <A  each  case.    The 

foregoing  deoiaions  furnish  illnstrations.     It  may  be  stated  genaraUy  that 
AM.  Dae  Vou  ). XXIV— 10 
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there  moat  be  no  Iftohee;  that  proper  end  legal  eiepe  shoiild  be  taken  to  firo- 
eore  the  attendanoe  or  tiie  teefeinioiiy;  and  thai  theae  atepe  ahonld  be  takes 
ffithin  anch  a  time  before  trial  that  it  mi^i  reaeonably  be  ezpeoted  that  the 
wHaeaa  or  hia  depoeitian  would  be  on  hand. 

2.  Swbpcma  cr  DeposUkm. — ^U  a  party  foiU  to  aabpoma  a  witness  or  to  take 
hia  depoaitioii,  where  one  or  the  other  is  proper,  relying  upon  the  promise  of 
the  witness  to  attend  the  trial,  or  otherwise  expecting  that  he  will  be  present* 
the  party  haa  not  need  doe  diUgenoe^  and  a  oontfamanoe  will  not^  in  general, 
be  granted  him  if  the  witness  is  not  present:  ITensfiy**  AdnCn  t.  Ljftile,  6 
Tex.  497;  &  C,  05  Am.  Deo.  741;  Amwt.  BOm,  1  liill  Canst  197;  /%▼. 
Odtkm,  22  lU.  lOS;  Jeltr  ▼.  Hemird,  12  La.  Ann.  8;  i^ioensoii  ▼.  AuUmam,  14 
Kan.  273;  Caa^pbea  t.  Bkmke,  13  Id.  02;  JiadtMnr.  Clarhmm,  6 Minn.  247; 
Parrigk  t.  Oardmer,  8  Hanr.  (Del)  405;  and  this,  although  the  witness  had 
been  sabpcBnaed  by  the  opposite  party:  Moore  ▼.  CMit^  27  HI  18;  bat  when 
witnesses  aotoally  attsnd  upon  request^  the  diligenoe  of  the  party,  it  ia  said,  is 
as  complete  as  if  they  attended  upon  snbpcuia:  8earU  ▼.  Munmm,  17  Id.  568. 
To  entitle  one  to  a  continnanoe  beoanae  d  the  abaenoe  of  an  attoniey,  who  ia 
a  witness  for  him,  it  is  necessary  that  he  should  show  that  he  has  used  the 
same  diligenoe  to  procure  hia  attendance  or  his  testimony,  as  for  that  of  any 
other  witness:  Walker  ▼.  Fh^  80  Oa.  287;  bat  see  WkUe  ▼.  Lpieh,  2  Dall. 
183.  Under  the  pecaliar  circamstanoee  of  the  case  in  Knauer  ▼•  Morrom,  23 
Kan.  880^  the  plahiti£F  waa  held  justified  in  relying  on  the  promise  of  a  wit- 
ness to  be  present.  Oaasnig  a  subpoena  to  be  placed  in  the  hands  d  the 
sheriff  is  not  due  diligence,  although  the  witness  resides  in  the  county:  Babk^ 
mm  ▼.  Mariel,  11  Tex.  149;  and  foilnre  of  the  aheiiff  to  sammon  witnesses  is  not 
a  good  ground  for  a  continuance,  where  it  is  shown  that  the  party  failed  to 
giro  the  proper  directiona:  OokB$ig  y.  Steanter  O,  Oaeiro,  20  La.  Ann.  458;  so 
where  a  sabpwna  haa  not  been  aenred  by  an  anthoriaad  person,  a  contimimffe 
will  not  be  granted  on  account  of  the  abeence  of  the  witness:  Learjf  t.  Meier, 
78Ind.888. 

3.  PaymeiU  or  Tender  qf  YTilMM^/bei.— Where  a  witness  is  not  obliged  to 
attend  without  payment  or  tender  of  hia  feei^  such  payment  or  tender  must 
be  shown,  unless  payment  is  waived,  to  entitle  a  party  to  a  umtnraaaoe: 
Thurmem  ▼.  Vtrffin,  18  B.  Hon.  785;  but  in  Texaa  it  haa  been  held  tha^  in 
ordinary  cases,  a  first  application  for  a  continuance  need  not  ahow  that  the 
witness-feee  were  tendered:  Texae  Tramp.  Co.  ▼.  H^aU,  54  Tax.  218. 

4.  Stdbneae. — ^Undoubtedly,  on  a  proper  showing  made,  a  continuance  may 
be  granted  because  of  the  abeence  of  a  witness  on  account  of  sickness:  See 
T^omof  T.  MiKhrmidt,  1  N.  M.  369,  and  also  for  sickness  in  his  family:  Allen 
▼.  Doummg,  2  Scam.  454;  but  sickness  of  a  witnees  residing  In  another  state 
ia  no  ground  for  a  continuance^  where  no  efforts  have  been  made  to  take  his 
deposition:  ffamUione  v.  Moot^  21  Ma  79.  So  sickness  doee  not  excuse  lack 
of  diligence  in  procuring  teetimony,  under  ordinary  circumatancea:  Demimg  ▼. 
Ferry,  8  Ind.  418. 

5.  Namee  and RtMenoee qf  AhmU  WUmmmmMti  he  Stated  in  the  affidavit 
for  a  continuance:  Humier  v.  WaUe.  11  Tex.  85;  Parber  v.  MeKelvain,  17  Id 
157;  StoddcH  ▼.  Famharl,  35  Id.  300;  Lee  v.  Qtdrk,  20  IlL  392;  Carey  v. 
Philadelpftia  etc,  Petrokmn  Co,,  83  OU.  094;  Bomm  v.  Mertene,  14  La.  Ann. 
805;  Ilufv.  Freeman,  15  Id.  240. 

8.  AUendanee  or  Teetimony  muel  be  OlMnable, — A  continuance,  of  coarse, 
is  unnecessary,  onlees  the  evidence  can  be  obtained,  and  that  it  can  be  ob- 
tained must  appear  affirmatively:  Thompeon  v.  Lord,  14  Iowa,  591;  and  an 
haa  been  held  inanffident  if  it  doee  not  state  within  what  time  the 
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pRTty  expects  to  obtain  the  teetimoay:  Borrem  ▼.  MaimB,  14  1*.  Ann.  805; 
■o  an  affidavit^  onder  the  Arkanm  etatnte,  nroit  etate  that  the  applicant 
hae  reaeon  to  beliere  that  he  can  procnre  the  attendanoe  of  the  witneM  by 
the  next  tenn  of  the  ooort^  or  that  he  can  procnre  the  tertimony  d  the  wit- 
neat  by  that  time:  Bwrrim  t.  Wim,  2  Ark.  83.  An  affidayit  wfaidi  atetca 
that  a  witneei  was  ''late  of  this  states  and  now  oat  of  the  state^  and  will  in 
all  probability  be  baek,"  is  insnffieisnt  npon  which  to  wanant  a  contSunancet 
FreBgk  t.  Ame$,  81  Ma  268. 

7.  Jjfldmmi  tkomid  State  OkU  iktrt  atrt  No  OAer  WiHkmm  by  idioin  the 
party  can  prove  the  fsots  relied  npon:  Tkompmm  t.  AhbaUt  11  lowai  198| 
Eamm  v.  HtnmBm^  22  HL  089;  Jarvk  ▼.  SkadehA^  00  Id.  878;  Pkm  t. 
Paym^  14  Od.  419;  Pope  v.  DioJEton,  81  Id.  218;  oompare  Oimm  t.  Starr^  2 
Iitt.280. 

8.  Wmdmee  wmM  be  Material,  IMemmt,  emd  OMerwiw  AdmkMe^  in  crdsr 
that  a  eontinnance  wiU  be  granted:  Waite  ▼.  KeU^,  22  AriL  441;  HanKikg  ▼. 
StMng,  2  GsL  470;  Thadtara^  ▼.  ffameon,  1  CoL  868;  Mam  ▼.  Watere,  30 
Oa.  220;  McOnarpv.  Newberry,  26 DL  496;  Dodger.  Deal,  28  Id.  808;  Bird 
▼.  ifcnadie,  10  Ind.  40;  ifftpmtoii  ▼.  iliittman»  14  Kan.  278;  SLLoideete.B.B. 
▼.  JUmeom,  29  Id.  298;  Ckambere  ▼.  Hamdh^^e  Hehre,  8  J.  J.  ICarriL  98;  Oiems 
▼.  Starr,  2  Lttt  240;  Mfarv  v.  KOlg,  46  Miss.  323;  CartvorigfU  t.  Cuher,  74 
Mol  179;  DM  v.  DM,  1  N.  li.  897;  TUm  v.  Crittendm,  8  Tex.  139;  Wkm 
w.  Leaekt,  20  Id.  708;  WUmm  ▼.  KoOnlein,  1  W.  Va.  145;  Tomfkiae  y.  /^mt- 
9en»  2  Id.  187;  WUSame  ▼.  .^^vefoad;  Id.  806;  Morffom  v.  Fom^  1  Cnuioh 
C.  C.  134;  Naak  v.  Upper  AppamatUa  Ckk,  6  Oratt  832;  Ward  t.  Moortff,  1 
Wsah.  T.,  O.  &,  122;  /?aaiftm  ^la  Ami  v.  Marine  BatA,  16  Wis.  120;  War^ 
bmiom  v.  .^Jfaea,  1  McLean,  460.  There  mnst»  therefore,  be  an  affidayit  ol 
matenality,  and  the  affidavit  shoald  likewise  show  that  the  expected  testi- 
mony is  relevant  and  competent.  And  the  court  may  oompare  the  facts  ex- 
pected to  be  proved  with  the  plea,  and  dedde  whether  or  not  the  testimony 
is  material:  McDoagal  v.  CentraiBani,  8  Oa.  186.  So  the  party  seeking  a 
eontinoanoe  ong^t  to  make  it  appear  affirmatively  to  the  coart  not  only  that 
npon  a  possible  or  snpposable  state  of  facts  the  testimony  may  become  im- 
portant^ bat  that  apon  the  facts  as  they  sre  it  is  and  will  be  so:  Oodjf  ▼.  Bmt- 
iarfM,  1  CoL  377.  A  continnance  will  not  be  granted  to  obtain  evidence  to 
snppgii  an  answer,  which,  if  trae^  is  no  defense  to  the  action:  ClaSbome  ▼• 
Teomam,  15  Tex.  44;  compare  Zyoa  ▼.  Stewene,  85  Id.  439.  The  rejection  of 
evidence  becanse  of  its  incompetency  is  not  sach  a  sorprise  as  to  entitle  a 
party  to  a  continaance:  MtChUddn  ▼.  BainktUm,  2  Ga.  244.  A  defendant  hav- 
ing caUed  for  a  replication  onder  oath  is  not^  after  sach  replication  is  dnly 
filed,  entitled  to  a  continnance  in  order  to  procare  the  attendance  of  a  witness 
to  testify  concerning  the  matters  embraced  in  his  own  pleading:  Steeme  v. 
CampbtU,  6  Iowa,  538.  Bat  where  a  party  is  taken  by  snrprise  by  the  intro- 
dvction  of  evidence,  legally  admissible  to  establish  facts  not  disoicsed  by  the 
pleadings,  he  has  a  rig^t  to  a  oontinnace  on  a  proper  showing:  Dante  v.  MU'- 
tmdon,  14  La.  Ann.  820.  The  affidavit  shoald  show  that  the  witness  is  a 
eanpetent  witness:  FreaA  v.  Blanckard,  16  Ind.  143.  Where  a  coart  of  law 
refoses  a  oontinaanoe  open  the  groand  "that  the  evidence  to  be  obtained  wonld 
be  onavailaUe  at  law,  equity,  it  may  here  be  observed,  will  afford  relief: 
RiAerY,  BoaA,  1  Mo.  702. 

9.  AJtdaieU  ehould  Set  Forth  Facte  Propoeod  to  be  Frooed  with  Smeh  Oer- 
iafcrt|y  amd  PartieiUaritif  that  the  coart  may  jndge  of  their  materiality,  and 
the  advsfse  party  may,  if  he  sees  fit^  admit  them,  or  admit  that  the  abeent 
witness  woold,  if  present,  swear  to  them:  Cody  v.  BmUerJUtd,  1  CoL  877f 
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Oarfy  V.  A^hOaddphia  Oe,  Petrolemn  Ch.,  83  Od.  094;  8cu\fwd  y.  CUmi,  17 
Fla.  532;  McBahi  v.  BiJoe,  18  HI  76;  Freneh  ▼.  Blanehard,  16  Ind.  143; 
0(e/«  V.  (7toep  7  Iowa,  86;  iSttrnw  v.  Jokuon,  14  Kan.  877;  Pc^im  ▼.  f^rti 
NaL  Bcuik,  16  Id.  147, 154;  Dean  ▼.  Turner,  81  Md.  52;  Jfodtufim  ▼.  Chm-kmm, 
6  Minn.  247;  DM  ▼.  DoU,  1  N.  M.  397;  Bomtr.  €freer,ZW.  Ya.  1;  Wint- 
kno  V.  Bradley,  15  Wis.  394;  iStimM  ▼.  Wise,  2  Ark.  33;  but  cm  an  i^plioa- 
tion  for  a  first  continuance  in  Tezaa,  thio  applicant  need  not  state  the  fiMts  he 
intends  to  prove:  WiUkms  ▼.  Taffioi,  27  Tex.  159;  and  early  caaes  in  Ken- 
tucky hold  the  same  way  where  the  absent  witness  resides  in  the  state,  bat 
seem  to  require  the  facts  to  be  stated  on  all  applications,  where  the  witness 
resides  oat  of  the  state:  Simms  v.  Aloom,  1  Bibb,  348;  Letcher 'r*  Btarlmg^ 
Id.  433;  SmgleUm  t.  Carr,  Id.  554;  compare  Rudoer  ▼.  Howard,  2  Id.  166w 
If  the  testimony  is  important  only  in  connection  with  certain  faots^  those 
facts  should  be  set  forth  or  referred  to:  Bailey  v.  Hard^,  12  HI.  459.  Hie 
facts  stated  should  be  within  the  knowledge  of  the  affiant;  a  oontinnance  will 
not  be  granted  on  tiie  affidavit  of  an  attorney,  stating  what  his  client  told 
him  he  expected  to  prove:  Bead  v.  Hayvie,  Hempst.  700.  An  affidavit  which 
sets  oat  the  facts  expected  to  be  proved,  bat  does  not  state  that  the  party 
"believes  them  to  be  trae,"  aa  required  by  the  statute,  is  defective:  FaMaeU 
V.  FoM,  12  Ind.  525. 

10.  AdmMone  hy  Adveree  Party  D^eaimg  MoUone  for  Cbniimiance.— If 
the  adverse  party  admits  or  offiws  to  admit  the  fiacts  proposed  to  be  proved  by 
the  absent  witness,  or,  according  to  the  practice  and  statutes  in  some  states^ 
admits  or  offers  to  admit  that  if  the  witness  were  present  he  would  swear  te 
the  facts  set  forth,  the  application  for  a  continuance  must  be  denied:  Qreen 
V.  King,  17  FU.  452;  Ftdtfrs  v.  EUl,  1  Scam.  307;  WhUekattY,  Lane,  61  Ind. 
93;  0*Neil  v.  New  York  etc.  JTin.  Co.,  3  Nev.  141;  FiA  v.  MUler,  13  Tex. 
224;  and  this  rale  applies  equally  where  a  party  himself,  who  is  a  witness,  is 
absent:  KUchena  v.  Hutchine,  44  Ga.  620;  PaU  v.  Tait,  72  Ind.  450;  Pruyn 
V.  Oibbona,  24  La.  Ann.  231.  So  it  may  be  agreed  that  a  deposition  which 
has  been  taken  may  be  read  in  evidence:  Bond's  Leasee,  1  Yeates,  284;  and 
the  absent  party  may  admit  all  that  could  be  proved  by  absent  papers:  Bald- 
i0tn  V.  Walden,  90  Ga.  829.  Bat  the  agreement  that  the  facts  are  t6  be  taken 
as  true  should  be  without  reserve:  Nave  v.  Horton,  9  Ind.  563;  and  a  con- 
tinuance should  be  granted,  if  the  admission  is  not  broad  enough  to  cover  all 
the  facts  to  which  it  is  expected  the  absent  witness  would,  if  present,  testify: 
Peck  V.  LoveU,  41  OU.  521.  As  intimated  above,  an  admission  that  if  the 
witness  were  present  he  would  swear  to  the  facts  proposed  to  be  proved  by 
him  is  sufficient  to  prevent  a  continuance  in  many  of  the  states;  but  in  some 
states,  the  adverse  party  is  required  to  go  further  and  admit  the  truth  of  those 
facts:  Smith  v.  CreaeoiCs  Ex'rs,  5  Dana,  298;  S.  C,  30  Am.  Dec  688;  Murphy 
V.  Murphy,  31  Mo.  822.  In  Georgia,  a  party  cannot  be  allowed  to  contest 
the  truth  of  the  facts  admitted:  Cheney  v.  Smiih,  42  Ga.  50;  and  in  Alabama, 
if  ^e  admits  that  an  absent  witness  would,  if  present,  testify  to  certain  facts, 
he  is  likewise  not  allowed  to  adduce  proof  of  counter-declarations,  made  by 
the  witness  at  a  diffarent  time  and  place:  Pool  v.  Devers,  30  Ala.  672;  but  in 
Beslory,  Bardo,  2  Granch  G.  G.  260,  it  was  held  that  a  party  was  not  pre- 
cluded from  offaring  evidence  to  disprove  or  explain  away  the  foroe  of  testi- 
mony, which  he  has  admitted  the  absent  witness  would  give;  and  in  United 
Stales  Life  Ins.  Co.  v.  Wright,  33  Ohio  St.  533,  it  was  also  held  that  oo  an 
aduiission  that  a  statement  might  be  read  in  evidence  as  the  testimony  of  a 
witness,  the  adverse  party  may  introduce  evidence  impeaching  the  reputation 
af  the  witness  for  truth.    It  appears  to  us  that  the  true  rule  is  that  if  a  party 
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b  required  to  adadt  the  trath  of  the  iMfei  propoeed  to  be  proredy  or  in  any 
eeaodoee  eo,  he  ghoold  not  be  pennitfeed  to  oontrtdict  them;  bat  that  he  mej 
oAar  oontradietoty  evidence  where  it  ie  sufficient  for  him  to  admit  amply  thai 
if  tlie  abeent  witness  were  present  he  would  testify  to  certain  fact%  and  such 
an  admission  only  is  made:  Brent  ▼.  Htard,  40  Miss.  870. 

Absent  Pabtxks. — ^Before  the  court  will  grant  a  oontinnanoe  beoanse  of  the 

afaeence  of  a  party,  on  whoee  behalf  it  is  asked,  good  cause  nnist  be  shown 

why  he  is  absent:  CkOes  ▼.  IlamOUm,  12  Iowa,  50;  BmMoH  ▼.  i/erry,  88  Ind. 

438;   C%ambertain  ▼.  Seed,  49  Id.  438;  OrUm  v.  Lamer,  TayL  16;  Eda  v. 

JfoMnl,  3  Goldw..73;  RetipMea  y.  MaOack,  2  Dall.  108;  BramU  t.  MelhmeU 

•2  Iowa»  230;  WUkmrnm  ▼.  ParraU,  32  OaL  102;  and  it  nndoabtedly  requires 

n  stricter  showing  in  such  a  case  than  where  a  continuance  is  asked  en  the 

gronnd  of  the  absence  of  mere  witnesses:  Oaiee  ▼.  HamUUm,  mipra.    In  Oar^ 

mter  ▼.  Leiteau,  30  Mo.  229,  a  continuance  was  refused  for  the  absence  of  one 

«C  aeveral  co-defendants,  who  was  a  witness;  but  in  Mmoat  ▼.  Brown,  17  Fed. 

Rep.  718,  a  oontinnanoe  was  granted  on  the  motion  of  one  defendant,  where 

his  co-defendant,  a  material  witness,  was  absent,  having  promised  to  bo  pros* 

eat,  and  not  having  been  served.    But  it  is  not  error  to  overrule  a  motion  for 

n  oontinnanoe  in  order  that  the  defendant's  landlords  might  be  made  parties^ 

where  he  may  make  all  the  defenses  which  they  could  have  made:  Ptmell  v. 

Haieif,  28  Tez.  62.    And  a  complainant  cannot,  claim  a  continuance  because 

«l  the  absence  of  a  defendant:  Boardman  v.  T^lor,  68  Oa.  638.     If  he  ex- 

ipeets  to  make  a  witness  of  his  adversary,  he  should  take  the  proper  measures 

to  procure  his  testimony. 

A  oontinnanoe  may  or  may  not  be  granted,  according  to  circumstances^  be- 
caase  of  a  party's  sickness:  Jones  v.  LUUe,  2  DalL  182;  GanneU  v.  Skarpe,  32 
Ga.  443;  Ffidbv.  WOer,  64  IIL  167;  Edwarder.  NkkoU,  3  Day,  18;  SmUhv. 
Cmmmgham,  9  Fhila.  96;  but  if  asked  for  <m  this  ground,  the  fact  must  be 
shown  by  affidavit,  and  not  by  the  mere  certificate  of  a  physician:  SehneU  v. 
Roikbath,  71  HI.  83;  Wkk  ▼.  Weber,  supra;  so  a  letter  written  by  a  party  to 
hia  attorney  stating  that  he  was  sick  and  unable  to  travel,  and  asking  a  post- 
ponement^  is  not  a  good  showing  for  a  continuance:  (^Barr  v.  Akxamder,  37 
C;a.l96. 

The  death  of  a  party  may,  under  certain  circumstances,  also  be  a  ground 
for  a  continuance.  Thus,  where  a  party  bringing  an  appeal  has  died,  and  his 
administrator  is  made  a  party,  the  administrator  is  entitied  to  a  continuance 
at  the  term  at  which  he  is  made  a  party:  Warren  t.  BaU,  40  111.  117;  contra : 
Matteraon  v.  Broun,  51  Iowa,  442.  As  to  whether  the  death  of  a  person  for 
whose  use  an  action  is  brought  in  the  name  of  another  is  a  ground  for  a  oon- 
tinnanoe on  behalf  of  either  his  representative  or  of  the  defendant,  see  ChriB' 
One  V.  WhUehall,  16  Serg.  &  R.  98.  A  defendant  is  not  entitied  to  a  oontinn- 
anoe, of  conrse,  upon  the  death  of  the  plaintiff:  Aleaoander  v.  Patton,  1  Craaoh 
aC.  338. 

Attendance  upon  congress,  or  upon  a  state  legislature,  as  a  member,  does 
not  entitle  a  party  to  a  continuance  as  a  matter  of  rights  but  it  may  be  had 
under  particular  drcumstancea:  Honee  v.  Edeall,  1  WalL  jun.  189;  Joknmn  v. 
Ofnt,  4  Mete  (Ky.)  19. 

The  abaence  of  a  party  in  the  military  service  does  not,  independent  of 
statute^  oblige  the  court  to  grant  a  continuance;  Cratqford  v.  Brady,  35  Oa. 
184;  but  by  statutes  in  some  states,  a  continuance  will  be  granted  where  a 
party  ia  ahasnt'in  the  military  service  of  the  United  States  or  d  the  statei 
OutkrY.  MeOaO,  15 Iowa,  430;  Duneanr.  il^tfei^  82 HL  641. 
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Amevt  CkxncsBL.— Hie  men  absenoe  of  ooanflel  is  not  a  groand  for  a  ooa- 
tinnanee,  but  ■oi&oient  reason  mnst  be  gben  why  he  is  absent:  Bionham  ▼. 
Coot,  16  Oa.  026;  MeKa^v.  Marhteltu.  Ox,  2  Osi  884;  Baiffhi  v.  Often,  19 
CaL  113;  Bradp  ▼.  Makme,  4  Iowa,  146;  Sdmeaiiomal  Attoe.  ▼.  ffUdiooek,  4 
Kan.  96;  Hagerl^9  Ea^n  ▼.  Soott,  10  Tez.  625;  and  the  faet  that  oonnsel  has 
the  party's  title  papers  does  not  help  the  showing:  JEToraAais  t.  (Mk^  mgpra, 
Connsel's  pressing  business  engagements  fnmish  no  excuse:  Burehard  ▼. 
Bajfce,  21  Oa.  6;  HaQat^%  thim  ▼.  SofM^  mipra;  oompare  Vamdtmer  ▼.  Me- 
MiUcm,  37  Id.  299.  Surprise  as  to  tiie  time  of  trial  may  or  may  not  be  a 
soi&oient  ground:  Btm  ▼.  AtuUO,  2  CsL  183;  HogA/ead  Yj  Baylor^  16  Gratt. 
99.  Absence  of  oonnsel  in  attendance  upon  another  court  is  in  general  no 
canse  for  a  continnsnoe:  Bidiardt  v.  Dm  JMneg  de.  B.  B,,  18  Iowa,  269;  bat 
if  the  absence  is  due  to  a  change  in  tiie  time  of  holding  ooort^  a  conttnuanoe 
will  be  granted;  BotaeU  ▼.  G^oriter,  3  W.  Ya.  631.  If  leading  counsel  ia 
absent  by  leare  of  the  conrt,  the  case  should  not  be  tried  without  the  consent 
et  the  suitor:  SwrnnerUii  v.  Dent,  36  Oa.  54.  But  a  continuance  wiU  gener- 
ally be  refused  where  a  party  is  represented  by  other  counsel:  DoHeff  ▼. 
ThomM,  41  Id.  624;  HogthMdr,Baifhr,mtj^ra;  United  Siaiea  Bank  r,  Carroii^ 
4  B.  Mon.  40v  in  which  Isst  case  counsel  had  been  summoned  as  a  witness  t^ 
another  court  A  ccntinnsnce  will  not  be  grsated  because  of  a  change  of 
counsel:  ffamnutmr^  Leuee  ▼.  ffaum,  WalL  0.  0.  1. 

Absence  of  counsel  through  sickness  may  be  a  sufficient  cause  for  a  oontin- 
usnce,  where  the  party  Ib  not  prepared  to  go  en  without  him:  Jiarrero  v. 
Nunei^  3  La.  Ann.  64;  Patim  ▼.  PoifdraaU  Ea^n,  6  Mart,  N.  &,  639;  Adaam 
▼.  AdagM,  1  DuY.  167;  Ma^kmm  ▼.  /de,  29  Kan.  700,  703;  ShM*  Leteot  ▼. 
Mwre,  1  ICcLssn,  334;  Shodt  I§Umd  ▼.  Moaeackueetta,  11  Pet  226;  or  by 
reason  of  siclmess  in  his  family:  Thompmm  y.  Thornton,  41  CsL  026;  and  a 
continuance  will  be  granted  because  of  tibe  death  of  connssly  to  gire  other 
counsel  opportunity  to  look  up  the  case:  Bmier  t.  Fahfaa^a  Deoieee,  3  DaU. 
805. 

Absence  of  counsel  in  attendance  en  the  legislature^  as  a  member  tiiereof, 
ii  not  a  ground,  in  general,  for  a  continuanoe:  Sharman  r.  Morion,  31  Oa. 
84.  But  it  seems  to  be  otherwise  under  tiie  practice  in  some  states;  and 
where  such  is  the  case,  an  affidavit  to  that  efibct  ia  insufficient  when  it  states 
that  counsel's  presence  was  "necessary  to  a  trial  of  the  canse,"  instead  of 
that  Ids  attendance  ''  is  necessary  to  a  fair  snd  proper  trial,"  as  required  by 
statute:  WWkum  ▼.  Baker,  67  HL  238;  and  where  the  affidavit  fails  to  show 
that  the  attorney  was  employed  in  tiie  case  prior  to  the  sessicn  of  the  legis- 
lature, it  will  not  entitle  the  psrty  to  a  continuanoe:  StoeUeif  y.  Chodwin,  78 
Id.  127. 

Case  Pbndino. — A  cause  may  be  continued,  under  certain  cironmstances, 
to  await  the  determination  of  some  other  case.  As  to  the  granting  or  refus- 
ing of  a  Continuance  where  a  case  \b  pendingin  a  court  of  conourrent  juriadio* 
tion,  involving  the  same  matters  and  seeking  the  same  reliei^  see  Sa^ford  y. 
Cloud,  17  Fla.  632.  That  the  attorney-general  is  about  to  proceed  by  indict- 
ment against  the  defendant  is  a  good  ground  for  the  continuanoe  of  an  action 
growing  out  of  the  facts  charged  in  the  indictment:  Antiuniy  v.  Clarke,  1  R. 
I.  2S4.  But  a  continuance  will  not  be  granted  by  reason  of  tiie  pendency  of 
a  suit  in  equity  for  the  same  matter,  where  a  plea  of  such  snit  would  not 
avail  in  abatement:  DaeU  v.  HwU,  2  Bailey  L.  412.  Under  circumstances 
showing  due  diligence,  a  continuance  may  be  granted  wbera  a  party  has  tileJ 
a  bill  of  discovery  of  facts  material  to  his  case  at  law:  BidgUy  v.  Campbell, 
1  Uar.  &  J.  452;  McMedkcn  v.  MeLaughUn'a  BxVs  4  Har.  ft  McH.  166;  Bote 
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f.  Ifanen,  3  Mnnf.  170;  BetmeUY.  WUmm,  1  Gnmch C.  C.  44A.  Bat  i^ 
timiaiice  will  not  be  granted  upon  a  bare  statement  that  a  party  waa  dasironi 
of  filing  a  bill  in  equity  to  enjoin  the  action,  efpeeially  where  tiiere  has  been 
a  WKnt  of  diligence,  unleas  some  good  reaaon  be  natignnl  why  the  bill  eookl 
net  be  filed  before  the  aeasion  of  the  ooiirt:  JRidkudmm  ▼.  ffarvq^  87  Ga.  224; 
eoopaie  Drndleg  ▼.  JLoee,  35  ItL  148.  A  caae  may  be  oontinned  to  await  the 
determination  of  trostee  procem:  WiMthrop  ▼.  Cterftcm,  8  MaM.  466;  fTOmi 
T.  RwUamd  etc  F.  Jm,  Co,,  19  Vt.  177;  and  continnancea  have  been  granted 
in  tome  caaes  and  refoaed  in  othen^  pending  inaolvency  or  bankruptcy  pro- 
eeedin^i  by  a  party:  Barber  ▼.  BcubOlt  9  Cosh.  218;  Bk$$om  ▼.  Ooodwm,  I 
Maaa.  502;  OhfCM  ▼.  Bobbmi,  6  Ala.  676;  BfyaaU  ▼.  Small,  35  Wia.  205. 

MiacaCT.r.A2fiopa. — ^A  continuance  will  not  be  granted  becauee  a  Jew  haa 
aeruplea  in  regard  to  appearing  in  ooort  aa  a  witnesa  en  Saturday:  8imon*» 
ta^r»  T.  Oraiz,  2  Penr.  k  W.  412;  B,  C,  23  Am.  Dea  33;  nor  that  a  Juror 
iommoned  and  sworn  ia  afterwards  discovered  to  be  incompetent  from  par- 
tiality, biaa,  or  prejudice:  ^oolbT.  SUmll,  26  Oa.  704. 


Davis  v.  Michigan  Southebk  eto.  R  R  Ga 

[22  luxKOia,  7JK] 
Baooaab-chbok  Oxtxn  bt  Railboad  Cokpant  to  pAMiirom  n  PftmA 

Fagob  Eyidknob  of  delivery  of  the  beggaise  to  the  company. 
Baxlboad  CdCPAinr  must  bb  Hbld  to  hayb  RBCKiyED  Baooagi^  and  to 

be  liable  for  ita  loaa,  where  it  ezchangee  the  baggage-checks  of  a  connect 

ing  line  for  its  own,  and  does  not  give  immediate  notice  to  the  passenger, 

oo.  the  exchange,  of  ita  inability  to  find  the  baggage. 

PAflBBHOXB  GANROT  TBanFT  AS  TO  VaLUB  Of  LoflT   BaOOAOB,   whSB  it  OSB 

be  establiahed  by  evidence  other  than  hia  own,  althou^  he  may  tsitify 

aa  to  what  articles  were  lost. 
BAooAfiiB  Inglubbs  Bbvoltbb,  as  well  as  wearing  i^paraL 
Baooaob  DOBS  NOT  I]fCLxn>B  Ubbbasobablb  AHomfT  ov  MoBBT.    If  a  pas- 

aenger  haa  more  money  than  ia  necessary  for  his  traveling  expenses,  he 

should  notify  the  carrier,  and  pay  extra  for  its  transportation  and  care^ 

if  demanded. 

TbOVK  in  BaOOAOB-CAB  IB  NOT  PBOFBB  PLACB  BOB  PaSBBBOBB  TO  OaBBT 

MoNBT  for  his  traveUng  expenses,  so  that  he  may  recover  for  its  loss  aa 


PAflnKOBB's  Tbbtiiiont  as  TO  Baooaob  Loot  should  bb  Rbobivbd  wtth 
CAmTOH,  and  should  be  discarded  if  there  be  a  ahade  upon  it. 

Action  to  recover  the  valae  of  baggage,  consiBting  of  a  tronk 
and  carpet-bag,  and  their  contents,  loet  by  the  defendant.  The 
plaintiff,  who  was  a  medical  man,  traveling  from  New  York  to 
Chicago,  before  reaching  Toledo,  and  while  upon  the  Cleveland 
and  Toledo  railroad,  exchanged  the  baggage-checks  of  the  latter 
coiQpany,  received  at  Dunkirk,  for  checks  of  the  defendant. 
The  plaintiff  recovered  a  judgment  of  one  hundred  dollars,  the 
amount  for  which  his  ticket  stated  the  company  would  only  be 
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liable,  unless  notice  was  given,  and  extra  charges  paid;  and 
being  dissatisfied,  moved  for  a  new  trial,  on  the  gronnd  that 
the  judgment  was  against  evidence.  The  motion  was  over- 
ruled, and  he  appealed.    Further  facts  appear  in  the  opinion. 

Shumway,  WaiU^  and  Townej  and  J.  W.  Chiekervng,  for  the 
plaintiff  in  error. 

B.  C.  Cook,  for  the  defendant  in  error. 

By  Court,  Breese,  J.  The  delivery  of  a  check  to  a  passenger 
is  intended  to  relieve  him  from  all  care  and  superintendence  of 
his  baggage  while  on  his  journey,  and  devolves  such  care  upon 
the  agents  of  the  several  roads  over  which  it  passes,  and  must 
be  considered  as  prima  facie  evidence  of  the  delivery  of  the 
baggage.  On  the  exchange  of  checks,  before  reaching  Toledo, 
if  the  baggage-master  could  not  find  the  trunk  and  carpet-bag, 
which,  it  seems,  were  connected  together  and  marked  with  one 
check,  on  the  Cleveland  cars,  he  should  have  given  immediate 
notice  to  the  owner  from  whom  he  received  the  check;  not 
having  done  so,  the  company  must  be  held  to  have  received 
the  trunk  and  bag,  and  to  be  liable  for  the  loss,  and  for  the 
value  of  such  of  their  contents  as  can  be  properly  denominated 
baggage.  Was  it  not  for  this  exchange  of  checks  the  defend- 
ant would  not  be  liable;  the  remedy  would  be  against  the 
Cleveland  and  Toledo  Railroad  Company. 

On  the  trial  of  this  cause,  the  plaintiff  was  sworn  aa  a  wit> 
ness  to  prove  the  contents  of  the  lost  trunk  and  carpet-bag, 
and  he  stated  their  value  at  nine  hundred  and  fifteen  doUars 
and  twenty-five  cents,  and  presented  an  inventory  of  the  dif- 
ferent articles  contained  in  each.  The  plaintiff  was  also  per- 
mitted to  prove  the  value  of  the  trunk  and  carpet-bag,  which 
\inder  the  decision  of  this  court  in  the  case  of  Parmelee  v.  Ifo 
Ntdly^  19  111.  558,  he  was  not  authorized  to  do,  nor  the  value 
of  any  other  article  which  could  be  established  by  other  than 
his  own  evidence.  The  court  say  in  that  case:  ^'  The  law  per- 
mits a  party  to  be  a  witness  in  his  own  cause  for  the  purpose 
of  proving  the  contents  of  lost  baggage,  and  even  its  value 
when  he  cannot  adduce  other  evidence  of  those  facts.  This  is 
an  exception  to  the  general  rule  of  law,  and  should  not  be  ex- 
tended beyond  the  necessity  which  gave  rise  to  it." 

Besides  the  trunk  and  carpet-bag,  the  value  of  many  of  the 
other  articles  said  to  have  been  contained  in  them  could  have 
been  well  proved  by  other  evidence,  such  as  the  coats,  vests. 
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pants,  ahirtfl,  etc.;  by  a  deecription  of  them,  any  dealor  in 
thoBe  artiolee  ooold  have  established  their  yalne. 

But  were  the  articles  contained  in  the  inventoiy,  sworn  to 
by  the  plaintiff,  baggage?  The  wearing  apparel  is  unquestion- 
ably baggage,  and  so  must  the  revolver  be  regarded  under  the 
authority  of  the  case  of  Woods  y.  JDmn,  IS  DL  761  [66  Am. 
Deo.  483]. 

B^jaiding  the  revolyer  as  baggage,  and  of  the  yalue  of 
twenty-five  dollars,  that  and  all  the  necessary  other  baggage 
amounts  in  value,  as  sworn  to  by  the  plaintiff  himself,  to 
ninefy-three  dollars  and  fifty  cents  only,  whereas  he  has  recov- 
ered a  judgment  fixr  one  hundred  dollars,  and  should  not  com- 
plain. The  money  sworn  to,  whether  bank  notes,  gold,  or  sil- 
ver, does  not  appear,  and  amounting  to  four  hundred  and 
thirty-nine  dollars,  cannot  be  considered  in  any  proper  sense 
as  baggage.  Unless  it  was  in  gold  and  silver,  a  trunk  is  no 
place  to  carry  it  in  railroad  traveling,  even  if  wanted  for  trav- 
eling expenses,  for  it  cannot  be  readily  got  at  for  use.  Besides, 
the  sum  is  unreasonable  for  such  purpose.  When  a  through- 
ticket  for  Chicago  is  bought  and  paid  for  in  New  York,  the 
passenger  does  not  require  but  a  small  sum  to  carry  him 
through,  and  if  he  travels  with  much  more,  and  leaves  it  in 
his  trunk  in  the  baggage-car,  giving  no  notice  of  its  contents 
to  the  company,  he  ought  not  to  recover  for  its  loss.  If  it  be 
gold  and  silver  coin,  or  bank  notes,  then  he  should  inform  the 
company  of  the  contents,  and  pay  extra  for  its  transportation 
and  care  over  it,  if  demanded. 

The  money  not  being  fairly  included  in  the  term  "  baggage," 
the  condact  of  the  plaintiff  was  a  virtual  concealment  of  the 
sum;  his  representation  of  the  trunk  and  its  contents  as  bag- 
gage, in  the  customary  sense  of  that  term,  was  unfair  and  cal- 
culated to  impose  on  the  company,  and  that  of  itself  would 
exonerate  them,  on  the  authority  of  the  case  of  Chicago  and 
Aurora  Railroad  Company  v.  Thompson,  19  111.  678. 

But  we  are  not  without  our  suspicions,  and  we  think  well 
grounded,  that  the  great  value  now  placed  upon  the  contents 
of  the  trunk  is  wholly  an  afterthought. 

George  M.  Gray,  the  general  passenger  agent  of  the  defend- 
ants, testifies  that  the  plaintiff  called  on  him,  and  produced 
his  checks,  and  said  he  had  lost  a  trunk  in  which  were  some 
diplomas  and  family  relics,  saying  nothing  about  gold  or  valu- 
able articles  in  the  first  three  interviews.  Afterwards  he  claimed 
that  there  was  gold  and  valuable  clothing.    At  the  first  inter- 
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new  he  did  not  Bay  he  had  gold  or  money  of  any  kind  in  the 
trunk.  On  one  occasion,  Gray  testifies,  but  on  what  occasion 
is  not  shown,  and  is  therefore  not  evidence,  that  the  plaintiff 
said  he  had  but  one  ticket  and  paid  extra  for  baggage.  The 
plaintiff  in  his  testimony  swears  that  the  contents  of  the  trunk 
and  carpet-bag,  or  the  value  of  the  articles,  were  not  mado 
known  to  the  defendants  or  their  agents,  and  that  he  never  saw 
his  baggage  after  leaving  Dunkirk.  He  says  he  saw  the  agent 
of  the  defendants  at  Chicago,  and  made  application  for  his 
baggage,  and  said  to  the  agent,  Mr.  Gray,  that  if  he  would  give 
him  his  medical  diplomas  he  would  let  the  rest  go.  He  says 
he  mentioned  the  money  to  Mr.  Gray  when  he  took  a  memo- 
randum of  the  contents  of  the  lost  baggage. 

Now,  it  is  incomprehensible  that  any  man  of  ordinary  saga- 
city and  intelligence,  on  losing  property  so  valuable  as  the  con- 
tents of  this  trunk  are  now  stated  to  be,  and  so  large  a  sum  of 
money,  more  than  four  hundred  dollars,  should  not  at  once  have 
stated  the  fact  to  the  agent  of  the.  company  to  be  made  respon- 
sible, if  for  no  other  purpose  than  to  prompt  immediate  and 
efficient  action  by  the  company  to  trace  out  the  loss.  When 
told  by  the  plaintiff,  or  given  by  him  to  understand,  that  the 
medical  diplomas  were  of  the  most  value  to  him,  and  that  for 
ihem  he  would  give  up  all  else,  they  had  no  great  incentive  to 
exercise  any  unusual  vigilance  to  recover  the  property. 

In  three  interviews  the  plaintiff  had  with  the  agent  of  the 
company  he  never  hinted  of  gold,  money,  or  valuable  articles 
being  in  the  trunk.  It  was  not  until  he  had  thought  the  mat- 
ter over,  and  probably  been  advised  that  he  could  swear  to  the 
contents  of  the  trunk  and  their  value,  that  he  came  to  the  con- 
clusion that  the  chances  of  success  were  worth  the  risk  of  con- 
verting, by  his  own  oath,  some  medical  diplomas  and  old 
family  relics  into  valuable  jewelry  and  money. 

In  all  such  cases,  where  the  opportunity  for  detection  is 
slight,  the  strongest  possible  inducements  are  presented  to 
those  not  over-scrupulous  for  making  large  statements  of  such 
losses,  and  magnifying  the  value  of  every  article.  Courts  and 
juries,  therefore,  should  be  very  cautious  in  receiving  sucL 
testimony,  and  if  there  be  a  shade  upon  it  to  discard  it. 

The  fact  that  the  plaintiff  made  no  such  claim  as  he  now 
makes  in  the  first  interviews  with  the  agent  satisfies  us  that 
the  claim  for  more  than  the  court  allowed  him  is  fabricated. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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AMM  Efummm  ov  DsumtT  of  Baooaob  to  Ommmomi 
DfllT.  BcmA  Omnttm  ^.£.^92  Am.  Dao.  407;  note  to  Oonrmr  ▼.  WUhent 
60Id.l0a    The  pfiDdpd  OMO  tt  died  to  thk  ofieot  In  C%Mx^ 
C&««om  78  HL  617,  6ia 

PAMUUMiJa  OB  Onumwm  InsBHinD  Pmbtt,  wmraaE  mat  Tmnrr  to 
Valub  ov  Lost  Baogaab:  See  JfeMlT.  JKoipawi;  46  Am.  Deo.  664;  Dibble  r. 
Bnmm,  66  Id.  460;  ZXB  ▼.  8tmA  Cmntkn  ML  B.,  62  Id.  407.  The  principal 
€Me  is  eited  in  iZBMi  OortraUS.  ilL  ▼.  Ibglor,  2iJlL  ZU,  vad  lOimok  Cemtral 
ie.  iZL  ▼.  OqMiMd;  Id.  386b  S86^  to  the  point  that  inttMled  pertiee  saing  for 
loat  hagfige  may  piore  the  oontenti  and  loaa^  Imt  not  the  Talne^  if  the  Tmlne 
can  be  shown  bj  otiior  iwatiimaiy. 

BAaaAm;  What  Ihcutdbd  or:  See  ffiMmff$  y.  Wuiem  efe.  iZ.  JZ.,  71 
Abl  Bee.  166^  and  note  diawiawmg  the  aobjeet;  Pm^mdm  ▼.  #Wbr,  ante,  p. 
188.  The  pf^id^oaae  la  cited  in  the  latter  deoiaioa  to  the  point  that  bag^ 
gage  InchidBa  aadi  utioleB  ot  neoesai^and  oonvenianoe  aa  are  nsoally  carried 
by  piawngaii  for  their  perwnal  nae^  ooniforl^  inatniotiony  anmaemont^  and 
proteotum*  hsiing  tegaid  to  the  objeot  and  length  of  the  Journey. 

Tbobx  n  No  Flaob  to  Oabbt  Labob  Axoubt  of  ICokr;  imlcia  it  is 
gold  or  8ilTcr»  ao  tiiat  the  pawenger  nuiy  recover  lor  its  loaa  aa  baggege:  lUi- 
mm  Cmdral  B,R.r.  Chpdami,  24  BL  886^  dtmg  the  princ^  caae,  bnt  see 
the  deoiainn  mdored.  The  principal  caae  la  also  dted  in  Jfe£ee  v.  Oven,  16 
IfidL  127»  as  doabtiqg  the  propriety  d  canying  bmbi^  aa  s  part  d  boggaga^ 
lortnreliBg 


BOOMBB   V.   GuNiriNGHAlL 

[UUuvoii,  Ml] 

firacsno  Pbbbobmabcb  will  hot  bb  Dwibhp  of  AmiBiiBW  to  Fat  Obb- 
CAiH  FnrD  TO  Obb  GBamroBy  in  prefsrence  to  olhss%  iribsre  the  creditor 
dainung  the  fund  has  no  snperior  li^t  to  it  over  the  other  crediion, 
except  snoh  promise  by  the  debtor. 

Bill  in  chancery  by  Robert  J.  CmminghAm  and  others 
Bgainst  the  Kankakfee  Bridge  Company,  LncinB  B.  Boomer, 
A.  B.  Stone,  the  collectors  of  taxes  for  certain  towns,  and  the 
treasurers  of  certain  counties.  The  complainants  had  agreed 
to  build  a  portion  of  the  bridge,  and  the  defendants  Boomer 
and  Stone  other  portions.  The  money  to  pay  for  the  construc- 
tion was  to  be  raised  by  a  special  tax  upon  the  property  in  the 
towns.  The  bill  charged  that  it  was  provided  in  the  contract 
that  the  complainants  should  be  paid  for  their  work  out  of  the 
taxes  first  to  be  raised,  prior  to  all  other  claims;  that  it  was 
the  intention  of  the  defendants  to  apply  the  money  collected  in 
paying  Boomer  and  Stone  instead;  that  the  taxes  to  be  raised 
were  insufficient  to  pay  all  the  debts;  and  that  the  company 
had  no  other  means  or  ability  to  procure  the  necessary  funds; 
and  prayed  for  an  injunction,  and  for  a  decree  for  the  paymeui 
of  the  sum  due  the  complainants  out  of  the  moneys  derivod 
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from  the  tax.  The  injunction  was  granted,  and  a  decree  en- 
tered in  favor  of  the  complainants  for  the  payment  of  a  sum  a 
money. 

Beekwithf  Merrick^  and  Coirinj  for  the  plaintiffs  in  error. 

MeRoberts  and  Oaodipeedy  for  the  defendants  in  error. 

By  Court,  Caton,  C.  J.  In  this  case  the  decree  must  be  re- 
yersed  and  the  bill  dismissed.  The  bill  is  for  the  specific  per- 
formance of  an  agreement  to  pay  a  certain  fund  to  one  creditor 
instead  of  another,  where  the  party  claiming  the  fund  has  no 
inherent  right  to  it  above  other  creditors,  except  the  promise 
of  the  debtor  to  pay  him  in  preference  to  the  others.  We  know 
of  no  precedent  for  enforcing  the  specific  performance  of  such 
an  agreement.  The  party  must  seek  his  remedy,  for  a  breach 
of  the  agreement,  by  an  action  at  law.  The  act  of  the  legisla- 
ture made  the  bridge  company  a  body  corporate  and  politic, 
capable  of  suing  and  being  sued,  of  making  contracts,  and 
holding  real  and  personal  estate.  There  is  no  pretense  that 
there  was  not  a  perfect  remedy  at  law  for  the  violated  con- 
tract If  they  could  be  sued,  a  judgment  might  be  obtained 
and  satisfaction  sought  by  a  sale  of  their  property,  the  same 
as  any  other  corporate  body,  so  that  the  inadequacy  of  the 
fund  raised  and  to  be  raised  by  the  tax  to  pay  all  the  debts 
did  not  necessarily  show  that  by  other  means  tiie  debts  could 
not  be  paid.  But  if  it  were  so,  there  was  as  much  intrinsic 
merit  in  the  claims  of  the  other  creditors  as  of  the  complain- 
ants. They  were  made  favorites  by  the  agreement  of  the 
company,  and  not  by  reason  of  any  superior  equity  in  their 
demand.  If  this  were  a  trust  fund  by  operation  of  the  law 
creating  it,  it  was  for  the  benefit  of  all'  the  creditors  equally, 
and  it  may  be  that  equity  would  interfere  to  prevent  them 
from  diverting  it  from  its  legitimate  object,  if  they  threatened 
to  do  that,  but  it  would  only  interfere  for  the  benefit  of  all  the 
cesiiU  qvs  trusty  without  showing  any  partiality  to  either.  And 
in  such  a  proceeding  all  of  the  creditors  should  be  made  par- 
ties, unless  they  were  so  numerous  or  so  situated  as  to  make 
an  exception  to  the  general  rule. 

The  principles  on  which  this  case  is  decided  are  so  simple 
and  so  familiar  that  we  have  preferred  to  determine  it  upon  its 
merits  at  once,  without  regard  to  the  question  of  service,  and 
other  subordinate  questions,  which  were  raised  on  the  argu- 
ment 

The  decree  is  reversed  and  the  bill  dismissed. 

Decree  reversed. 
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AocKPras  ov  Bni*  or  Bzchakob  is  Pbihcifxl  Dxrob»  ahhoagh  Us  »» 

oeptence  wm  for  the  aooommodation  of  the  drawer. 
Aocnroft  ov  Aooommodatton  Bill  la  not  DisciiAfiaKD  by  the  Siiliir«  ol 

the  holder  to  bring  suit  thereon  against  the  drawer  on  r^oeat  of  the  ao- 

ceptor. 

Assumpsit  on  a  bill  of  exchange,  drawn  hj  one  Bgan,  pay- 
able to  himself  on  the  defendant  Diversy.  The  defendant 
pleaded  the  general  issue,  and  also  a  special  plea  to  the  effect 
that  Sgan  was  the  principal  debtor,  and  the  defendant  ac- 
cepted the  bill  for  his  accommodation;  and  that  the  defendant 
had  requested  the  plaintiff  to  bring  suit  on  the  bill  against  the 
drawer,  but  the  plaintiff  neglected  to  do  so,  and  Egan  had  be- 
come insolvent.  The  plaintiff  demurred  to  this  plea,  and  the 
demurrer  was  sustained,  and  the  defendant  electing  to  stand 
by  his  plea,  judgment  was  rendered  in  favor  of  the  plaintiff. 
The  defendant  appealed. 

SeateSy  McAUistery  and  JeweUj  for  the  appellant. 
WiUiamSy  Woodbridgej  a/nd  Orantj  for  the  appellee. 

By  Court,  Bresse,  J.  This  case,  in  its  main  feature,  differs 
sot  at  all  from  the  case  of  Cronise  v.  KeUogg,  20  HI.  11,  and 
must  be  determined  in  the  same  way.  The  courts  in  England 
and  in  this  country  have  uniformly  held  that  the  acceptor  ol 
ji  bill  of  exchange  becomes,  by  his  acceptance,  the  principal 
-debtor,  even  though  his  acceptance  was  for  the  accommodation 
•of  the  drawer,  he  having  no  funds  of  the  drawer  in  his  hands, 
and  not  expecting  any. 

Debt  will  lie  against  him  by  the  payee  or  indorser  where  the 
bill  expresses  on  its  face  to  be  for  value  received:  Raborg  v. 
PeytoUy  2  AVheat.  385.  And  if  the  holder  of  such  a  bill  taJces 
a  cognomt  from  the  drawer  for  payment  by  installments,  he 
does  not  thereby  discharge  the  acceptor:  FerUum  v.  Poeock^  6 
Taunt  192;  S.  C,  1  Eng.  Com.  L.  105.  And  this,  whether 
the  holder,  at  the  time  of  taking  the  bill,  knew  it  was  an  ac« 
•eommodation  bill  or  not:  Id.  To  the  same  effect  is  the  case 
of  NiehoU  v,  Norria,  23  Id.  28. 

So  giving  time,  as  in  the  case  of  Cronise  v.  Kellogg^  tupra^  to 
ihe  acceptor  does  not  discharge  the  maker:  Bank  of  MonA' 
^amery  v.  Waiker,  9  Serg.  &  R.  229  [11  Am.  Dec.  709]. 

8o  if  the  holder  of  a  note,  who,  at  the  time  it  was  discounted, 
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knew  that  it  was  drawn  for  the  accommodation  of  the  bor* 
rower,  give  time  to  the  indorser  without  consulting  the  drawer, 
the  latter  is  not  diflcharged  thereby.  The  principle  in  all  such 
cases  is,  that  the  drawer  of  a  note  and  the  acceptor  of  a  bill  of 
exchange  stand  in  the  same  situation.  The  acceptor  of  the  bill 
and  the  drawer  of  the  note  stand  as  principals;  the  indorsers 
as  securities  only. 

To  the  same  effect  is  the  case  of  Church  y.  Bariowj  9  Pick. 
647;  and  so  is  the  case  of  Lambert  y.  Sandford^  2  Blackf.  137 
[  18  Am.  Dec.  149] ;  Grant  y.  ElUcott^  7  Wend.  227;  and  Murray 
V.  Judahy  6  Cow.  484. 

So  if  the  holder  of  a  bill  of  exchange,  at  the  time  of  taking 
the  bill,  knew  that  the  drawee  had  no  funds  of  the  drawer  in 
his  hands,  and  took  the  bill  on  the  promise  of  the  drawee  U> 
accept  it,  he  expecting  to  zeeeiye  funds  from  the  drawer,  the 
promise  of  the  drawee  to  accept  constitutes  a  yalid  contract 
between  the  parties,  notwithstanding  the  drawer  fails  to  place 
funds  in  his  hands,  and  his  acceptance  binds  him,  though  it  i» 
known  to  the  holder  he  has  no  funds  of  the  drawer  in  his 
hands — it  is  sufficient  if  the  holder  trusts  to  such  acoeptanoe: 
Towiuley  y.  Sumrall,  2  Pet  170.  The  acceptor  of  a  bill  of  ex- 
change stands  in  the  same  relation  to  the  drawer  as  the  maker 
of  a  note  does  to  the  payee,  and  the  acceptor  is  the  principal 
debtor  in  the  case  of  a  bill,  precisely  like  the  maker  of  a  note: 
WaUace  y.  McConneU,  18  Id.  136.  And  Chitfy  on  Bills  lay^ 
down  the  same  doctrine:  Ch.  Bills,  304. 

Nor  is  it  allowed  that  such  an  acceptor  shall  say  he  is  onlj 
a  surety — ^to  him  the  equitable  doctrines  respecting  sureties  do 
not  apply:  Anderion  y.  Anderaony  4  Dana,  352. 

One  who  loids  his  name  to  serye  his  friend  in  order  that  he 
may  obtain  money  on  it  ought  not  to  complain,  when  the  pur- 
pose is  answered,  if  the  law  considers  him  precisely  in  the 
character  he  has  assumed. 

The  judgment  of  the  ooort  below  is  affirmed. 

Judgment  affirmed. 


AodFTOB  OF  Bnx  u  PanroiPAL  Dssioa:  ffnmrin  ▼•  DmumB,  tf 
Deo.  902;  Park$  v.  Imgram,  66  Id.  168;  tad  ii  bound  hj  hii 
whether  he  hM  funds  in  hia  hands  belonging  to  the  drKirar  or  not:  Jfonsft  ▼. 
Law,  65  Ind.  274;  Nowak  ▼.  ibBoeiahr  8tom  Cb.,  78  DL  806^  both  eiting  tfa» 
principal  case. 

AOOOMIIODATION    AOCEPTOR,   WHXTHBB   DlSCRAHiOKP  BT  QlWUfQ   TtMM  «» 

Drawkr:  See  LambeH  v.  Sandford.  18  Am.  Deo.  14ft. 


April,  1859.]  R£iu>  v.  Wilson.  1G» 

Read  v.  Wilson. 

[SlLLUIOU»t37.j 

Omjotemm  HxaamMam  AuTMumuiq  Moktqjuiom  it>  Bitazv 

of  rsUil  tnde^  ia  fmndnlnt  and  void  m  to  rolweqiMnt  cnditen  and  por- 
eliMen,  whila  the  mortgagofs  ratain  prntanaaion;  bat  if  tha  mortgagaaa 
take  poaaeMMB,  imdar  tlia  mortgiga,  before  the  rijj^ti  dt  a  jodgmMit 
creditor  hafa  iDterraiiad,  tiiey  are  protaoted,  although  the  mortgagon 
faare  eontumad  in  tha  atort^  under  their  old  aign,  and  aold  gooda  lor  the 
benefit  oltifta 


Replevih  for  a  number  of  watches.  The  property  in  ques- 
tion had  been  mortgaged  bj  Roath  ft  Son,  of  Chicago,  to  the 
plaiutifltiB,  Ready  Taylor,  ft  Co.,  of  New  York,  by  an  instrument 
ment  which  provided  that  the  mortgagors  should  have  posses- 
sion for  two  years,  and  use  and  enjoy  the  property  according 
to  the  usual  course  of  their  retail  trade,  unless  the  mortgagees 
should  deem  the  property  in  danger  of  being  sold,  removed,  or 
wasted,  when  the  note  secured  by  the  mortgage  should  become 
due,  and  the  mortgagees  might  take  and  hold  possession.  The 
defendant,  as  sheriff,  had  levied  on  the  property  under  an  ex- 
ecution on  a  judgment  in  fstvor  of  one  Wiley  against  the  Roaths. 
The  defendant  had  judgment,  and  the  plaintiffs  appealed. 
Further  fiGU^  appear  in  the  opinion. 

Scammon  a/nd  Fuller^  for  the  appeUanta. 

L.  J7.  HyaUj  for  the  appellee. 

By  Court,  Caton,  C.  J.  The  clause  in  this  mortgage  allow- 
mg  the  mortgagors  to  retain  possession  of  the  stock  of  goods, 
and  to  sell  them,  is  substantially  like  that  in  the  case  of  Davi$ 
V.  RanBom^  18  111.  396,  and  must  be  held  not  sanctioned  by  our 
statute  relating  to  chattel  mortgages,  so  as  to  protect  the  mort- 
gagees against  subsequent  creditors  and  purchasers,  while  the 
mortgagor  is  allowed  to  continue  in  the  possession  of  the 
property.  The  clause  allowing  the  mortgagor  to  retain  posses 
sion  is  inadequate  to  the  purpose  designed,  and  so  feu*  as  it 
was  designed  to  effect  that  purpose,  it  was  fraudulent  and  void 
IS  to  subsequent  creditors  and  purchasers.  A  chattel  mortgage, 
without  the  provision  dictated  by  our  statute  authorizing  the 
mortgagor  to  retain  possession,  is  held  to  be  fraudulent,  if  the 
mortgagor  continues  in  the  possession,  and  so  it  must  be  held 
in  lelatioQ  to  this  mortgage,  which  must  be  treated  the  same 
as  if  this  mortgage  contained  no  clause  authorizing  the  mortga- 
gor to  retain  the  possession,  for  the  clause  in  this  mortgage  was 
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not  Bofficient  to  justify  such  a  course.  Such  ptiooogion  was 
fraudulent  under  this  mortgage.  This  reduces  the  inquiry  U) 
the  simple  question  of  the  transfer  of  the  possession  from  th€ 
mortgagor  to  the  mortgagee,  imder  the  mortgage^  for  if  there 
was  such  a  transfer  of  the  possession  hefore  the  rights  of  cred- 
itors actually  intervened,  at  the  moment  of  such  transfer  of  the 
possession  that  clause  became  a  dead  letter  in  the  mortgage. 
It  was  void  before,  and  it  was  ydd  still,  because  that  clause 
could  not  justify  the  possession  by  the  mortgagor.  Such  poe- 
session,  while  it  continued,  was  fraudulent. 

The  fraud,  whatever  there  was,  consisted  in  the  possession  by 
the  mortgagor,  rather  than  in  the  clause  in  the  mortgage  which 
attempted  to  authorize  such  possession.  Had  the  mortgafsees 
taken  possession  of  the  goods  under  the  mortgage  at  the  time 
the  rights  of  the  judgment  creditor  intervened?  Upon  an  ex- 
amination of  the  evidence  in  this  case,  we  are  satisfied  they  had. 
Indeed,  the  evidence  on  that  subject  is  all  one  way.  The  mort- 
gagees residing  in  New  York  sent  their  agent  to  Chicago  for 
the  express  purpose  of  taking  possession  of  the  goods,  and  dis- 
posing of  them,  in  satisfaction  of  their  debt,  under  another 
claiuse  in  the  mortgage.  This  agent  did  take  possession  of  the 
goods  according  to  the  undisputed  evidence.  He  acquired  and 
continued  in  the  absolute  and  undisputed  dominion  of  the 
goods,  sold  them  from  day  to  day  to  customers  as  opportunity 
offered,  and  deposited  the  money  in  bank  to  the  credit  of 
mortgagees,  except  the  amount  required  for  incidental  expenses 
in  carrying  on  the  business.  It  is  true,  he  continued  the  mort- 
gagors in  the  store  to  assist  him  in  the  sale  of  the  goods,  but  we 
know  of  no  law  which  forbids  this.  Indeed,  it  was  very  proper 
that  he  should  do  so,  for  they,  it  must  be  presumed,  were  bet- 
ter qualified  to  assist  him  in  the  advantageous  sale  of  the  goods 
than  any  strangers  could  be.  They  were  acquainted  with  the 
business,  and  with  the  customers  of  the  establishment,  and 
were  particularly  desirable  as  servants  in  the  business.  We 
cannot  doubt  from  the  proof  that  they  were  nothing  else.  In- 
deed, the  only  fact  in  the  whole  case  which  we  think  worthy  of 
any  serious  consideration  as  tending  to  a  contrary  conclusion 
is  that  the  sign  of  the  mortgagors  was  continued  over  the  door 
of  the  house  after  the  possession  was  taken,  and  while  the  busi- 
ness was  continued  by  the  agent  of  the  mortgagees.  But  this 
fact  is  by  no  means  absolutely  inconsistent  with  a  bona  fide 
change  of  possession.  It  may  have  been  accidental  or  from  in- 
advertence, or  it  may  have  been  under  the  belief  that  an  old  and 
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well-known  sign  would  draw  customers  who  wore  in  the  habit 
of  trading  with  the  mortgagors,  and  hence  continued  with  up- 
right intentions.  At  any  rate,  we  do  not  think  that  that  foct 
alone  should  control  the  case,  in  despite  of  the  positiYe  and  un- 
suspicious testimony  that  the  possession  was  absolutely  taken 
and  continued  by  the  agent  of  the  mortgagees. 

The  judgment  must  be  reyersed  and  the  cause  remanded. 

Judgment  reversed.  

Cbattkl  Moktoaoi  Aotborizino  Mobtoaook  to  BsTAor  Posamov 
or  GooM  for  the  'purpose  of  aeUing  them,  in  the  neoal  ooarte  of  tnde^  b 
fr«odnleiit  And  void  m  to  crediton:  Bamei  y.  Fergut,  61  HL  854,  dting  tb# 
prineipel  cew»  which  it  alio  dted  in  Bhinlee  ▼.  JKmmmm,  43  Wie.  126^  mm 
holding  that  the  frand  would  be  oared  by  the  mortgiigoe's  taking 
See  aleo  Ford  ▼.  WiUktmM,  67  Am.  Dee.  83^  and  note  ooUecting  other 
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[22lLL[irou.4».] 

BnrTANT  Who  Aobus  to  Work  for  SncmxD  Period  canvot  Baoonca 
for  hie  aervioea  if  he  does  not  perform  hia  eontract^  nnleae  performaaoa 
it  excuaed  or  prerented  by  tiie  maater,  or  the  aervant  ia  jnatified  in  quit- 
ting before  the  expiration  of  the  tune,  when  he  may  recover  on  a  guoii- 
Iviii  fntruU, 

SiBTAirr  IS  NOT  JiTRiniD  IK  Quimzro  Ssrticb  by  being  called  vpon  te 
do  aevere  or  nnpleaaant  work  incident  to  the  empkiymffit. 

Action  for  work  and  labor.  The  jury  found  for  the  plaintiff, 
and  judgment  was  thereupon  rendered  in  his  fovor.  The  de- 
fendant moved  for  a  new  trial,  but  the  motion  was  overruled, 
and  he  appealed.    Further  facts  are  stated  in  the  opinion. 

MecLcham  and  BaiUy,  for  the  appellant 

J.  H.  Goodhue  and  R.  S.  Blaekwellj  for  the  appellee. 

By  Court,  Walker,  J.  The  principle  is  well  established  and 
fully  recognized  that  a  party  who  engages  to  labor  for  a  speci- 
fied period  has  no  right  to  recover  unless  he  performs  his  con- 
tract, or  is  excused  by  the  employer,  or  is  in  some  manner 
justifled  in  quitting  before  the  expiration  of  the  time.  If  the 
employee  is  prevented  from  performing  his  contract  by  the 
employer,  or  is  discharged  from  his  employment,  or  is  from  ill 
usage  compelled  to  abandon  his  service,  he  may  then  recover 
on  a  quantum  meruit.  But  unless  he  is  thus  excused  or  pre- 
vented, he  has  no  such  right.  In  this  case,  the  engagement 
was  to  labor  four  months,  at  eighteen  dollars  per  month,  or 
from  the  fourteenth  of  May  until  the  first  of  October,  1857. 

AM.  Dbc  Vol.  LXXIV-U 
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After  entering  upon  the  performance  of  the  contract,  appellee 
quit  work  for  the  appellant  about  the  sixth  or  seventh  of  August, 
1857.  There  is  no  evidence  in  this  record  showing  that  the  ap- 
pellant discharged  or  in  any  manner  excused  the  appellee  from 
completing  the  performance  of  the  contract.  And  it  fails  to 
show  ill  usage,  but,  on  the  contrary,  it  appears  that  he  was  well 
treated,  and  that  he  at  no  time  complained  of  his  treatment, 
of  his  board,  or  of  his  lodgings.  And  the  only  excuse  which 
he  mado  after  leaving  was  that  cutting  flax  with  a  machine 
WES  too  hard  work.  And  from  his  statement  and  other  evi- 
dence, the  appellant  was  engaged  with  him  at  the  same  labor, 
lie  was  employed  on  the  farm  in  the  performance  of  labor  in- 
cident to  that  occupation,  and  he  had  no  right  to  insist  upon 
the  right  to  perform  only  the  lighter  portions  of  it,  and  an 
exemption  from  the  more  onerous  portions.  If  he  had  not  been 
willing  to  perform  such  labor  as  is  usual  and  customaiy  on  a 
farm,  he  should  have  stipulated  in  his  contact  for  an  exemp- 
tion from  its  performance. 

It  was  urged  that  the  appellant  had  no  right,  under  the  gen- 
eral contract  for  labor  as  a  farm  hand,  to  require  him  to  carry 
brick,  which  was  worth  more  than  ordinary  farm  labor.  It 
does  not  appear  that  appellee  was  only  employed  as  a  {aim 
hand.  The  evidence  shows  that  he  was  employed  to  labor  for 
the  period  stipulated,  without  any  kind  of  labor  being  speci- 
fied, and  it  may  have  been  that  carrying  brick  was  a  part  of 
the  labor  contemplated  by  both  parties  when  he  was  employed. 
And  if  it  were  not,  the  presumption  is  that  he  would  at  the 
time  have  objected  to  its  performance.  But  where  it  does  not 
appear  that  such  labor  was  not  contemplated  by  the  parties 
when  the  contract  was  made,  and  no  objection  was  made  at 
the  time  of  its  performance,  we  must  conclude  that  it  was  a 
portion  of  the  labor  intended  by  the  parties  when  the  contract 
was  made.  And  even  if  it  was  not,  we  cannot  say  it  was  not 
embraced  in  the  contract. 

The  appellee  has  wholly  failed  to  show  a  right  of  recovery; 
he  having  violated  his  part  of  the  agreement,  without  any 
legal  excuse,  the  finding  of  the  jury  was  wrong,  and  unsus- 
tained  by  the  evidence.  The  court  below  erred  in  not  granting 
a  new  trial.  The  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

Skrtaitt'b  Riobt  to  CoMPKNSATioii  TX  Casi  ov  Nov-PXBioaifAiics  Of 
Spkcial  Contract:  See  Swumg^  t.  Mootft^  amte,  p.  134^  tad  note  tlier«le 
coUucting  other 
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Van  Buskibk  v.  Murdbn. 

[22  iLLiaOUk  4«.J 

WismAXTT  or  Work  mat  Exin,  if  the  partiM  to  intended,  withost  the  nee 

of  any  pertaealar  worde  in  the  oootivct. 
Bcmonv  ov  Pnoov  u  on  Gomtractor,  in  Case  ov  War*  vutt  ov  \7obk,  te 

■how  that  the  fanlt  it  in  the  employer,  or  in  the  materitU  whiel*  he  far- 

olahedy  in  an  action  hy  the  employer  agidnst  the  eentnMtot  for  ^fwieh  el 

eontract. 
ivmt  MAT  Ihtkr  that  PLAffnuuHO  WAB  HOT  WsLL  DoNB  frooi  the  fast  that 

it  fell  ofl^  nnleei  the  pleeterer  ehows  that  the  filling  off  wae  withont  hie 

&alt,  in  an  action  ageinst  him  for  breach  of  eontr*et  to  do  a  gitoA  kb  el 

work 
JI0ODTA2ICR  or  Work  n  rot  Waitrr  or  Latutt  Dwwwon^ 

Action  to  recover  damages  for  the  noD-perforzrance  wf  a  oon* 
tract.  The  defendant,  Murden,  agreed  to  do  certain  plastering 
for  the  plaintiff,  Van  Buskirk,  and  to  do  first-rate  work,  for 
which  Van  Buskirk  was  to  furnish  the  materials.  On  the 
completion  of  the  work,  Van  Buskirk  accepted  it,  and  paid 
Murden  in  full.  The  plaptering  afterwards  fell  off.  Certain 
instructions,  refused  and  given  by  the  court  below,  are  fully 
stated  in  the  opinion.  The  jury  found  for  the  defendant,  and 
the  plaintiff  appealed. 

JJ.  Orave  and  M.  WiUiavMony  for  the  appellant 
/.  T.  Lindsay  J  for  the  appellee. 

By  Court,  Breesk,  J.  There  is  no  difficulty  ''bont  this  case. 
The  plaintiff  has  shown  by  the  testimony  a  clear  right  to  re- 
cover of  defendant  for  not  performing  his  contract  to  do  a  good 
job  of  plastering  for  him,  and  would  doubtless  have  so  recov- 
ered, had  not  the  court  misdirected  the  jury  as  to  the  law  of 
the  case. 

Defects  in  plastering  are  not,  at  the  moment  the  job  is  fin- 
ished, generally  discoverable,  and  a  proprietor  may  well  ex- 
press himself  satisfied  with  the  work  from  the  appearance  o( 
it.  Time,  as  it  does  all  things,  tries  such  jobs  as  that,  and  a 
few  days  or  weeks  may  determine  the  question  whether  it  is  a 
good  job  or  not. 

After  the  evidence  was  heard,  the  plaintiff  asked  the  court  to 
instruct  the  jury  *'  that  it  is  not  necessary,  to  constitute  a  war- 
ranty, that  the  word  *' warranty,"  or  any  particular  wurd, 
should  be  used  in  the  contract;  but  if  the  jury  believe  from 
the  evidence  that  the  parties  intended  a  warranty,  and  if  Jiere 
a  warranty  of  the  work,  the  burden  of  proof  is  on  the  do* 


164  Van  Buskibk  p.  Hubden. 

fendant  to  show  that  the  fault  is  in  the  plaintiff,  or  in  the  ma- 
terials furnished  by  the  plaintiff; "  and  '^  if  the  juiy  believe 
from  the  evidence  that  the  defendant,  at  the  time  he  contracted 
Vith  plaintiff,  promised  to  do  a  good  job  of  plastering,  and  if 
they  further  beUeve  from  the  evidence  that  the  plastering  done 
by  the  defendant  fell  off,  this  is  a  matter  of  consideration  for 
the  jury,  and  the  jury  may  infer  that  the  defendant  did  not  do 
a  good  job,  unless  the  defendant  shows  that  the  feilling  off  of 
tho  plastering  was  occasioned  by  some  cause  not  within  the 
power  of  defendant'' 

These  instructions  the  court  refused  to  give,  and  gave  no 
others  equivalent  to  them.  They  should  be  given,  for  they 
declare  the  law  as  applicable  to  such  cases. 

After  various  instructions  for  the  defendant,  not  important 
to  be  particularly  noticed,  though  objectionable  in  a  degree, 
the  court  dlstincUy  charged  the  julry,  on  the  application  of  the 
defendant,  as  follows: 

"  The  jury  are  instructed  by  the  court  that  an  acceptance  of 
the  work  without  objection,  and  in  satisfaction  of  the  contract 
by  the  plaintiff,  was  a  waiver  in  law  of  all  defects  that  may 
have  been  in  the  plastering  of  plaintiff's  house,  unless  it  has 
been  shown  that  fraud  and  circumvention  was  used  by  defend- 
ant to  induce  the  plaintiff  so  to  accept  the  same." 

Every  one  can  see  that  this  is  too  broad  altogether,  and  well 
calculated  to  do  great  injustice,  and  is  not  the  law.  Had  the 
court  restricted  it  to  visible  defects,  it  would  have  been  well. 
It  is  monstrous  to  say,  in  reference  to  plasterer's  work,  that  all 
defects  are  waived  when  such  work  is  accepted  without  objec- 
tion, and  in  satisfaction  of  the  contract — ^all  visible  defects,  or 
such  as  could  be  ascertained  by  inspection  and  examination, 
would  be  waived,  but  how  can  the  empi  jyer  tell,  by  looking  at 
a  smooth  coat  of  plastering,  everything  fair  to  the  eye,  whether 
the  lathing  has  been  done  properly,  or  the  mortar  well  made 
with  due  proportions  of  lime,  sand,  and  hair,  to  give  it  adhe- 
sion, hardness,  and  durability?  No  man  can  tell,  and  therefore 
it  is  that  the  party  should  not  be  bound  by  an  aoceptance,  o^ 
acceptance  considered  as  a  waiver  of  latent  defects,  which  too 
often  lurk  in  plastering,  which  to  the  eye  appears  very  fine  and 
unexceptionable. 

The  jury  that  tried  this  case  seemed  to  have  been  struck  by 
this  ninth  instruction;  for  they  say  in  their  verdict  ^^  under  the 
instruction  of  the  court  marked  ninth  instruction  for  the  de- 
fondant,  they  decided  iu  favor  of  the  defendant,"  clearly  inti- 
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mating,  was  it  not  tofr  that  instructicHi,  the  Terdiot  would  have 
been  the  other  way.     The  judgment  ia  lerened,  and  the  caoBe 
remanded  for  further  proeeedings,  not  ineonaiBtent  with  thia 
opinion. 
Judgment  reversed. 


PAsnouukB  Wcmsm,  waarBBa  Hwaamua  lo  Gbbatb  WAtmAMTWi  flee 
TitUk ▼.  ^roi0a»  M  Am.  Dee.  M^  ead  note:  JUmiaOT,  TtanlBRb  9$  IL  §k 

AooDTAVCB  B  WATTia  OB  QuAUTT  ov  WeBXs  Muffhfdr,  MmUm^  17  An. 
Dee.ie8;bQt  aoeeplHioeoC  work  baofeawimrel  beeel  Meeitt  &/▼• 
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[ss  nuvcob  mol] 

ODem  QB  ByuiTi  wiUi  aor  Aeeum  Juanmonoif  to  BecAHjm  Taero  la 

•fwy  oaae  wImto  a  mere  oonfidanee  has  been  repoeed  <ir  a  oeedikgifeB. 
UeaiT  DBuvzBaD  to  Pbmoh  to  Pat  Dtwn,  Ain>  OoavMBaD  ar  Hni»  ■ 

HOT  TkuBT  FuNS^  aathorisbig  the  one  who  repoeed  tba  onaiWenee,  or  hJe 

lepte—itatiTfli,  to  reoorer  H  as  eaeh. 
ArqoBixioa  or  Paoraarr  ar  LAacatrr  oa  Tfenpjai  aooi  mot  CiaATa 

RaLAXKHi  of  trasUe  aod  cetiui  qm  inui;  and  theraCofe  toch  lehtion  ia 

sot  cffoatod  where  a  penon  abetracto  eeonritiee  not  iatrveted  to  him,  and 

■ubetitatea  forged  aeeoiities  in  their  place. 
LiQjna  oaaKOT  Rnoar  to  Equztt  to  Raoovaa  Dbbt  beqneathed  to  him. 
Btaie  loa  JdiBSHALDra  Aesne  Aaa  ohlt  EnraaTAnraD  in  ceeea  when 

▼uiona  ereditGn  claim  eqnitiUile  liensp  eome  in  priority  of  othcr%  or 

where  one  creditor  may  reeort  to  two  fonda,  and  another  to  hot  one. 

Bill  in  chanc^y  by  Patrick  Murphy  and  his  wife,  Honora 
Teresa  Murphy,  against  Mary  Doyle,  widow  of  Maurice  Doyle, 
the  heirs  at  law  of  Maurice  Doyle,  and  his  administrator, 
Thomas  Lewis.  The  bill  alleged  that  Mrs.  Murphy  was  the 
sole  legatee  and  devisee  of  her  mother,  Mrs.  Catherine  Byrne; 
that  certain  sums  of  money  were  delivered  by  Mrs.  Byrne  to 
Maurice  Doyle,  since  deceased,  to  pay  certain  of  her  debts,  but 
that  he  converted  the  money  to  his  own  use;  and  that  certain 
bank  debentures  were  placed  in  an  iron  saib  left  with  Doyle  by 
Mrs.  Byrne,  who  locked  it  and  kept  the  keys  in  her  possession, 
bat  Doyle,  by  meana  of  false  keys,  opened  the  safe,  abstracted 
the  debentures,  and  placed  in  their  stead  forged  debentures  lor 
a  similar  amount.  The  bill  prayed  a  discovery  of  assets,  and 
e  decree  that  the  complainants  recover  the  money,  and  the 
ndue  and  proceeds  of  the  debentures.  Mrs.  Mur^y's  teeti* 
mony  substantiated  the  all^ations  of  the  bill,  and  the  maslstf 
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Iband  accordingly.    The  master's  report  was  coniSnned,  and  a 
decree  entered  in  &TOr  of  the  complainants. 

HoynCj  MiUetj  and  Lewis^  and  iL  A.  Borke^  for  the  plaintifb 
In  error. 

W,  B.  Scales  and  U.  Osgood^  for  the  defendants  in  error. 

67  Court,  WALEERy  J.  It  is  urged,  in  connection  with  other 
grounds  for  the  reversal  of  the  decree  of  the  court  below,  that 
the  court  had  no  jurisdiction  of  the  subject-matter.  While  by 
the  defendants  in  error,  it  is  insisted  that  Maurice  Doyle  was 
a  triistee,  and  being  such,  a  court  of  equity  has  undoubted 
jurisdiction  over  the  trust  fund.  That  the  court  has  such  a 
jurisdiction  in  cases  of  strict  trust,  there  is  no  doubt.  But  it 
does  not  therefore  follow  that  the  court  will  assume  jurisdic- 
tion in  every  case  where  a  mere  confidence  has  been  reposed, 
or  a  credit  given.  The  various  affairs  of  life  in  almost  every 
act  between  individuals  in  trade  and  commerce  involve  the  re- 
posing of  confidence  or  trust  in  each  other,  and  yet  it  never  has 
been  supposed  that  because  such  a  confidence  or  trust  in  the 
integrity  of  another  has  been  extended  and. abused,  that  there- 
fore a  court  of  equity  would  in  all  such  cases  assume  jurisdic- 
tion .  When  one  person  sells  property  on  credit,  or  loans  money 
to  another,  confidence  is  reposed  and  a  trust  is  entertained 
that  the  money  will  be  paid  by  the  debtor,  and  yet  no  case  has 
gone  BO  far  as  to  hold  that  it  was  such  a  trust  as  gave  to  a 
court  of  equity  jurisdiction  under  the  head  of  trusts. 

If  this  were  so,  there  would  be  no  case  where  property  or 
money  was  obtained  on  a  credit  in  which  the  court  would  not 
have  jurisdiction.  But  on  the  other  hand,  when  property  is 
conveyed  or  given  by  one  person  to  another,  to  hold  for  the  use 
of  a  third  person,  such  a  trust  is  thereby  created  as  authorizes 
the  court  of  equity  to  entertain  jurisdiction  to  compel  its  appli- 
cation to  the  purposes  of  the  trust.  And  the  property  may  be 
pursued  into  the  hands  of  all  persons  who  have  obtained  it  with 
notice  of  the  trust,  or  where  it  has  been  converted  into  money 
the  money  may  be  recovered,  or  where  the  money  arising  from 
the  sale  of  trust  properfy  or  funds  has  been  invested  in  other 
property,  a  court  of  equity  will  compel  the  trustee  to  accSount 
for  the  property  thus  acquired,  and  treat  it  in  every  respect  as 
if  it  were  the  original  trust  property.  In  this  case  the  bill 
alleges,  and  one  of  the  complainants  swears,  that  money  was 
delivered  to  Maurice  Doyle  to  pay  certain  debts  of  Catherine 
Byrne,  which  he  failed  to  so  apply.    If  he  failed  to  pay  this 
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money,  theie  was  such  a  breach  of  contract  as  would  have  au- 
thorized  Catherine  Byrne  to  maintain  an  action  finr  money  had 
and  reoeiTed,  and  probably  the  creditors  to  whom  the  money 
should  have  been  jMdd  might  have  maintained  the  action.  But 
according  to  no  rule  or  adjudged  case  that  we  are  aware  of 
was  it  r  trust  fund,  authorizing  Mrs.  Bjrme  or  her  representa- 
tives to  recover  as  a  trust  fund.  If  it  was  a  trust  fund,  it  was 
such  Ibr  the  benefit  of  her  creditors,  and  they  would  alone 
have  had  the  r^t  to  pursue  it  in  equity,  and  her  representa- 
tives have  no  better  or  greater  right  than  she  held. 

Again:  it  was  insisted  that  when  the  debentures  were  left 
in  the  safe  which  was  left  with  Maurice  Doyle  that  he  thereby 
became  a  trustee,  and  that  they  became  a  trust  fund.  This 
complainant  swears  that  the  debentures  were  placed  by  Mrs. 
Byrne  in  an  iron  safe  locked  by  her,  and  the  keys  kept  in  her 
possession,  and  the  safe  thus  locked  was  left  with  him,  and 
that  he  by  felse  keysopened  the  safe  and  abstracted  the  deben- 
tures, and  placed  in  their  stead  fEdse  and  forged  debentures  for 
a  similar  amount.  This  evidence,  if  it  is  to  be  credited,  shows 
the  want  of  all  confidence  and  trust  in  Maurice  Doyle,  as  the 
pafe  containing  these  choses  in  action  was  locked  against  him, 
and  the  keys  retained  firom  him.  The  debentures  were  not 
placed  in  his  possession  as  such,  but  they  were  locked  against 
him.  She  gave  him  no  power  over  them,  but  manifestly  in- 
tended that  he  should  have  none.  And  if  he  ever  acquired 
f  he  possession  of  them,  it  was  by  larceny,  or  at  the  least  by  a 
trespass,  when  he  committed  a  forgery.  And  the  acquisition 
of  property  by  either  larceny  or  trespass,  it  is  believed,  has 
never  been  held  to  create  the  relation  of  trustee  and  cedui  que 
trust.  And  this  is  what  the  charge  in  the  bill,  and  the  evi- 
dence in  its  support,  if  it  were  believed,  amounts  to,  and  noth- 
ing more.  If  such  fisu^ts  were  held  to  create  a  trust,  the  court 
would  have  jurisdiction  in  every  case  of  larceny  and  trespass 
de  bonis  (upariaiis.  We  think,  if  the  evidence  might  be  re- 
garded as  true,  this  was  not  a  trust  fund,  nor  was  the  money 
placed  in  his  hands  for  the  creditors  such  a  fund. 

It  was  likewise  insisted  that  the  court  had  jurisdiction,  be- 
cause this  money  was  bequeathed  by  Catherine  Byrne  to  Honora 
Teresa  Murphy.  It  is  undoubtedly  true  that  in  cases  of  a  be- 
quest by  a  testator  to  a  legatee,  until  the  executor  assents  to  the 
bequest,  the  only  means  of  recovering  it  by  the  legatee  is  by  a 
resort  to  equity.  In  such  a  case,  the  legal  title  vests  in  the 
executor,  fer  the  purpose  of  first  cUscharging  the  debts,  and  if 
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not  required  for  that  purpose,  then  for  the  legatee,  and  the 
legatee,  by  the  will|  takes  the  equitable  title  to  the  bequeet, 
subject  to  the  debts  against  the  estate.  It  is  only  in  cases 
where  the  executor  and  legatee  take  under  the  same  will  that 
the  court  has  jurisdiction  to  decree  the  delivery  or  payment  of 
the  bequest  We  have  not  been  referred  to  any  case,  nor  is  it 
believed  that  any  such  exists,  where  it  has  been  held  that 
where  a  testator  bequeaths  a  debt  due  him  to  a  legatee,  he 
may  resort  to  a  court  of  equity  for  its  recovery.  If  Maurice 
Doyle  had,  by  his  will,  bequeathed  this  money  to  this  com- 
plainant, then  she  might  have  resorted  to  her  bill  against  these 
defendants.  By  virtue  of  this  bequest  from  her  mother  she 
did  not  acquire  the  relation  to  the  administrator  of  Maurice 
Doyle  of  a  cestui  qus  tru9i.  She  by  that  will  became  the  exec- 
utor, if  she  obtained  letters  testamentary,  and  thereby  became 
a  creditor  of  Maurice  Doyle's  estate. 

It  was  moreover  urged  that  this  bill  might  be  treated  as  a 
proceeding  £ar  the  marshaling  of  the  assets  of  Doyle's  estate. 
Such  bills  are  only  entertained  in  cases  where  various  credi- 
tors claim  equitable  liens,  some  in  priority  of  others.  Where 
some  of  the  creditors  have  liens  on  the  common  fund  and  upon 
another  fund,  uix>n  which  the  others  have  no  lien,  as  where 
there  exists  two  or  more  funds,  and  there  are  several  claimants 
against  them,  and  at  law  one  of  the  parties  may  resort  to  either 
fund  for  satisfaction,  but  the  others  can  only  look  to  one  of 
them,  courts  of  equity  exercise  the  authority  to  marshal  the 
funds,  and  by  this  means  enable  the  parties,  whoee  remedy  at 
law  is  confined  to  one  fund  only,  to  receive  due  satisfaction,  on 
the  principle  of  the  maxim.  Sic  utere  tuo  ut  alienum  nan  Imdas 
— ^use  your  own  in  such  manner  as  not  to  iqure  another.  In 
this  case  there  are  no  facts  or  circumstances  which  can  give 
the  court  any  jurisdiction  to  marshal  assets.  There  are  not 
creditors  or  others  having  liens  on  different  funds,  requiring 
the  interposition  of  the  court  The  facts  only  show  the  com- 
plainants to  be  creditors  of  this  estate,  and  entitled  to  file  and 
prove  up  their  account,  in  the  same  manner  as  any  other  cred- 
itor. The  remedy  at  law  became  adequate  and  complete  if 
Doyle  ever  appropriated  the  money  and  debentures  to  his  use, 
and  they  must  be  left  to  seek  their  remedy  in  that  form. 

If  a  court  of  equity  was  to  entertain  jurisdiction  in  this  case, 
upon  either  of  the  grounds  upcm  which  it  is  urged,  it  is  be- 
lieved that  few  if  any  cases  could  occur,  where  an  estate  was 
Indebted,  that  it  might  not  do  so  with  equal  propriety  to  enforce 
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payment  of  such  debts.  And  it  would  tend  to  destroy  the  ef- 
fect of  section  116  of  the  statute  of  wills,  which  has  divided 
debts  owing  by  estates  of  deceased  persons  into  classes.  To 
treat  such  creditors  as  cettuU  que  truity  and  a  sufficient  amount 
of  the  estate  to  discharge  their  claims  as  trust  funds  for  their 
discharge,  would  place  all  debts  in  the  same  dass.  Such  we 
have  no  heaitatkm  in  saying  is  not  the  law. 

The  decree  of  the  dieuit  court  must  be  refersed^  %nd  the 
bill  dismissed. 

Decree  reyersed. 
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Bius  voB  MiiiawaT.Twe  Aasm^  wain  Ehtkitadiid:  See  WooOm's  Jb'r* 
▼.  J7tabi'eire«rika2Am.Dee.89Q^andn(0teGitingiiffkreBaea|  (hrterr,Nmk 
nUUNL 


MosBiBOK  V.  Kelly. 

(n  nxnioii,  tiai 
hammarmm  ro  Amon  Tsimn  Bsoom  VwnD  n  Goon  or  Ohaii* 
GBBT.  and  doea  net  depend  upon  aoquirins  jnriadiotion  ol  the  heira  or 
penonal  repreeentativea  of  the  deoeaeed  tnatee^  where  a  tmalee  ia  ap- 
pointed by  a  deed,  which  providee  that  in  oaee  of  his  deoeaee  or  legal 
incapaeity  the  tmst  eatate  ahall  rest  in  aoch  courts  which  ahall  ezecate 
tiie  tmat  declared. 

m  IB  AcnrAL  wbbv  TBias  d  Oqoijfajiot,  aneh  aa  the  property  ia 
capable  of,  according  to  tta  adaptation  and  vae;  bat  neither  aotoal  occu- 
pancy, cnltiTAtioii,  nor  reaidenoe  are  neoeaaary  to  conatitata  actual  pea- 


PsoMwioa  IB  ComTBDonrx  wbbi  Pisaoir  bai  VAMAmoavt  TaiM,  which 
in  ooatemplation  of  law  drawa  to  and  connecta  with  it  the  poaaeaaion. 

PoananoH  »  AxyvxBss  wHnr  tbob  la  Smm  ArntonaAnoor  of  the  land  to 
an  indiTidnal  aa  will  apprise  the  community  in  ita  Ticinity  that  the  land 
ia  in  the  ezoinaiTe  nae  and  enjoyment  of  each  person;  and  to  be  an  ad- 
Teeeo  per  Heeaion  fliere  mnat  be  a  pedk  poiteuh,  or  an  actual  poaaeaaion. 

HonGB  ov  Pbiob  Cohtstamgi  la  ab  Evvbutual  vnder  the  legiatry  Uwa  aa 
the  regiatry  of  the  deed. 

8irias<ms«T  Pubohasbb  wnx  bb  Ohaboxd  with  Nones  of  a  prior  unre- 
corded deed  if  the  ezereiee  d  ordinary  pmdence  and  caution  would  have 
led  him  to  knowledge. 

fwiwiioii,  Otwx  JLND  Yitfou^  18  Koiiioi  TO  BomEquixn  PtmcHAsn  of  a 
prior  nnrecovded  deed  held  by  the  occupant. 
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DxLimiT  ov  DnD  to  St&akoee  is  Good  if  tiie  aol  is  ratified  by  th« 

grantee. 
DelxVkbt  07  Dud  to  Onx  Oibib  thak  Osaiitbb  n  Good  if  raoh  peneo 

hac  ma  intereet  in  the  title  oonveyed. 
Patmbbt  of  TAzn  ExinrouiSBBS  Thkm,  mod  a  Tobiataiy  aeoond  payment 

by  another  amcmiitti  to  »  gratuity  to  the  iaziBg  power. 
Rdoorddto  ov  Dud  n  Konos  to  Pubchasbb*  althooj^  leoorded  after  a 

oonveyaiioe  to  the  grantor  of  each  purohaewy  if  enidi  gnsfeor  waa  ehaige- 

able  with  notioe  when  he  himself  porchaaed. 
P088188ION  07  TiNAHT  IB  KoTioi  TO  Subssqukut  PuBflfusB  ol  the  land- 
lord's unrecorded  deed;  and  it  u  the  Mune  whether  the  poaeeaaion  ia  ao- 

qnired  from  the  owner  or  from  his  agent. 
Notice  by  Oisrui  gvs  Ttajsr  that  Hb  is  Owkxb  ov  Laitd  d  Sinnn- 

cunt  NoncB  to  a  atbaequent  purehaaer-of  the  onreoorded  tmst  deed. 
Pboov  07  Koncs  ov  UvBaooBDiD  DxBD  must  bb  Estabubhbd  like  any 

other  fact. 

Ejectment.  Theplaintiff  claimed  under adeed  dated  Decem- 
ber 26, 1835,  and  recorded  March  24,  1847,  from  Hezuy  Green 
to  Aaron  Reed,  in  trust  for  the  separate  use  of  Catharine  How- 
land,  wife  of  Allen  H.  Howland,  the  substance  of  which  is  set 
forth  in  the  opinion;  a  patent  from  the  United  States  to  Henry 
Oreen,  dated  October  1, 1839;  a  decree  of  the  circuit  court  of  La 
Salle  county,  appointing  the  plaintiff  trustee  in  place  of  Aaron 
Reed,  deceased,  dated  March  1, 1852,  and  granted  on  an  appli- 
cation of  the  Howlands,  without  making  Reed's  heirs  parties; 
and  a  quitclaim  deed  by  the  Howlands  to  the  plaintiff,  dated 
and  recorded  January  12, 1858.  The  defendant  showed  a  deed 
from  Green  to  one  Brush,  dated  August  31, 1835;  a  deed  from 
Green  to  one  Cushman,  dated  March  10, 1841,  and  recorded 
March  17, 1841,  which  contained  a  misdescription  of  the  prem- 
ises; a  deed  from  Green  to  Cushman  of  the  premises,  dated 
March  28,  1842,  and  recorded  the  next  day;  and  tax  receipts 
for  the  years  1848  to  1855  inclusive.  The  tax  receipt  for  1S49 
was  dated  April  13, 1850,  while  the  plaintiff  produced  one  for 
the  same  year,  dated  March  18, 1850.  The  evidence  concern- 
ing the  delivery  of  the  trust  deed  is  stated  in  the  opinion.  The 
nature  of  Howland's  possession  of  the  land  by  himself  and  a 
tenant,  Alexander,  when  Cushman  purchased,  and  of  a  notice 
given  by  Howland  to  Cushman,  are  also  stated.  Certain  instruc- 
tions,  assigned  as  error,  are  likewise  given.  The  defendant's 
third  instruction  referred  to  was  to  the  effect  that  a  delivery  of 
the  deed  from  Green  to  Reed  to  Howland  would  be  of  no  force, 
unless  it  was  shown  that  Howland  was  Reed's  agent  to  receive 
the  deed;  his  ninth  instruction  was  that  to  give  an  unrecorded 
deed  priority  over  a  recorded  one,  on  the  ground  that  the  gran- 
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iee  in  the  recorded  deed  had  notice  of  the  unrecorded  deed,  the 
proof  of  each  notice  must  be  clear  and  satisfactory;  and  his 
eleventh  instmction  was  that  if  the  jury  believed  that  the  deed 
from  Green  to  Reed  was  never  delivered  to  Reed,  or  his  agent, 
or  the  person  for  whose  use  and  benefit  it  was  made,  or  if  de- 
livered at  all  not  until  after  the  deed  from  Green  to  Cushman 
was  executed  and  recorded,  then  Cushman's  title  to  the  land 
was  x)erfect  under  that  deed.  The  jury  found  for  the  defend- 
ant. The  court  overruled  a  motion  by  the  plaintiff  for  a  new 
trial,  and  entered  a  judgment  against  him  for  costs. 

Ldand  and  Ldand^  and  T.  Beed^  for  the  plaintiff  in  error. 
B.  C.  Cookj  tor  the  defendant  in  error. 

By  Courts  Walker,  J.  It  is  urged  that  the  appointment  cl 
plaintiff  as  trastee  to  fill  the  place  after  the  death  of  Aaron  Reed 
was  irregular,  because  the  heirs  of  Reed  were  not  made  parties 
to  the  application.  And  that  by  the  death  of  the  trustee  his 
heirs  became  invested  with  the  legal  title,  and  as  they  were  not 
parties  to  that  proceeding  they  are  still  the  owners  of  the  legal 
title,  and  the  plaintiff,  by  his  appointment,  took  no  interest 
The  deed  purports  to  convey  the  property  to  Aaron  Reed,  and 
to  his  heirs  and  assigns,  and  then  declares  the  trust,  and  cre- 
ates the  power  of  the  trustee  over  the  estate.  Had  the  grantor 
declared  no  trust,  Reed  would,  under  the  language  employed, 
have  taken  a  fee-simple  estate  of  inheritance.  But  it  is  the 
object  of  the  declaration  of  the  trusts,  and  the  creation  of  the 
powers  conferred  upon  the  trustee,  to  limit  and  control  the  estate 
granted.  The  grantor  may  declare  any  use  or  trust,  or  confer 
any  power  upon  the  trustee  or  others,  which  he  may  choose,  so 
that  their  object  is  not  prohibited  by  law,  by  public  policy  or 
good  morals,  and  it  will  be  binding.  He  may  declare  the  ob- 
jects of  the  trust,  and  confer  the  power  to  execute  them  upon  the 
trustee,  or  upon  another.  He  may  convey  to  a  trustee  for  a 
limited  period,  and  provide  that  at  that  period  another  may 
take,  or  that  at  the  end  of  the  time,  or  upon  the  happening  of 
an  event  designated,  a  person  named  by  the  deed  may  nominate 
and  appoint  a  trustee  to  execute  the  trust  and  perform  the  pow- 
ers. It  will  not  be  contested  that  a  grantor  conveying  to  a 
trustee  may  confer  a  power  upon  an  officer  as  the  chief  execu- 
tive of  the  state,  a  circuit  judge,  a  probate  judge,  or  upon  any 
eourt  of  record,  the  power  to  appoint  a  trustee,  in  the  event  of 
the  death  of  the  trustee  named  in  the  deed.  Then  if  it  was  the 
•biieet  of  the  clause  in  this  deed  to  confer  upon  the  circuit  court 
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of  La  Salle  such  a  power  so  soon  as  Reed's  death  occurred,  the 
court  became  invested  with  jurisdiction  to  appoint  a  trustee^ 
and  such  jurisdiction  would  not  depend  upon  acquiring  juris* 
diction  of  his  heirs  or  personal  representatives.  This  deed  pro- 
vides "  that  in  case  of  the  decease  or  legal  incapacity  of  said 
Reed  before  the  foil  execution,  discharge,  and  performance  of 
all  and  singular  the  trusts  in  and  by  said  deed  created  or  de- 
clared, then,  in  either  case,  the  trusts  shall  be  executed,  dis- 
charged, and  performed  by  the  court  of  chancery  of  the  judicial 
district  or  circuit  in  which  La  Salle  county  shall  then  be  situ- 
ated; and  that  the  estates  in  and  by  said  deed  granted  and 
conveyed  to  said  Reed  shall,  on  the  decease  or  legal  incapacity 
of  said  Reed,  vest  in  such  court  of  chancery,  as  aforesaid,  sub- 
ject to  all  and  singular  the  trusts  and  confidences  in  said  deed 
created  and  declared,  and  that  said  court  of  chancery  shall 
exercise  the  same  powers,  and  perform  all  and  singular  the 
trusts  that  may  remain  unexecuted  and  unperformed,  witli  the 
same  legal  eflTect  as  the  said  Reed  might  or  could,  were  he 
capable  of  performing  the  same;  and  that  the  mode  of  iier* 
forming  said  trusts  shall  be  such  as  said  court  of  chanosty 
shall  order  or  decree,  or  agreeable  to  the  eonrse  of  ppitctice 
of  said  court." 

From  this  language,  it  is  dear  and  firee  from  all  doubt  that 
it  was  the  intention  of  the  grantor,  in  ease  of  the  death  of  Reed 
before  the  trust  was  executed,  to  confer  upon  the  court  the 
power  to  complete  its  execution,  and  expressly  provides  that  it 
shall  do  so,  in  such  a  manner  as  the  court  shall  order  or  decree^ 
or  according  to  the  practice  of  the  court.  And  when  the  court 
became  satisfied  of  the  death  of  the  trustee,  and  that  the  trusts 
created  by  the  deed  were  not  folly  executed,  it  became  the  duty 
of  the  courts  on  the  application,  to  proceed  to  have  the  trust 
executed,  precisely  as  if  a  trustee  were  to  die  without  heirs,  or 
a  trustee,  in  whom  a  personal  trust  and  confidence  is  reposed 
by  the  deed,  dies  before  he  has  carried  out  its  provisions.  In. 
such  cases,  it  is  the  practice  of  the  court  of  chancery,  rather 
than  permit  the  trust  to  fail  for  want  of  a  trustee,  to  appoint  a 
suitable  trustee,  who  succeeds  to  all  the  powers,  rights,  and 
duties,  as  if  he  were  named  by  the  deed.  We  are,  for  these 
reasons,  clearly  of  the  opinion  that  the  appointment  of  plaintiii 
by  the  order  of  the  court  of  chancery  was  valid,  and  that  Le 
thereby  succeeded  to  all  the  rights,  powers,  and  duties  whicb 
the  deed  conferred  upon  Reed. 

The  doctrine  is  well  recognized  and  established  that  a  man: 
may  have  the  actual  possession  of  real  estate  without  a  real- 
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denoe  npon  it.  And  it  may  be  actual  or  conBtractive:  actaal 
when  there  is  an  occnpancy  such  as  the  property  is  capable  of, 
according  to  its  adaptation  to  use;  constructive,  as  when  a 
person  has  the  paramount  title,  which,  in  contemplation  of 
law,  draws  to  and  connects  with  it  the  possession.  But  tc  be 
adverse,  it  must  be  a  pedis  f099tmo^  or  an  actual  possession. 
And  to  constitute  such  a  possession  there  must  be  such  an 
appropriation  of  the  land  to  the  individual  as  will  apprise  the 
community  in  its  vicinity  that  the  land  is  in  the  exclusive  use 
and  enjoyment  of  such  person.  Trifling  acts,  doubtful  and 
equivocal  in  their  character,  and  which  do  not  clearly  indicate 
the  intention  with  which  they  are  performed,  cannot  be  re- 
garded as  amounting  to  possession. 

But  it  has  been  held  that  neither  actual  occupancy,  cultiva- 
tion, nor  residence  are  necessary  to  constitute  actual  possession: 
Ewing  v.  Burnett j  11  Pet.  53.  And  where  the  property  is  so 
situated  as  not  to  admit  of  any  permanent  useful  improvements, 
and  the  continued  claim  of  the  party  has  been  evidenced  by 
public  acts  of  ownership,  such  as  he  would  exercise  over  prop- 
erty which  he  claimed  in  his  own  right,  and  would  not  ex- 
ercise over  property  which  he  did  not  claim,  has  been  held  to 
be  such  possession  as  will  create  a  bar  under  the  statute  of 
limitations:  Ewing  v.  Burnett^  supra.  What  acts  may  or  may 
not  constitute  a  possession  are  necessarily  yaried,  and  depend 
to  some  extent  upon  the  nature,  locality,  and  use  to  which  the 
property  may  be  applied,  the  situation  of  the  parties,  and  a 
variety  of  circumstances  necessarily  have  to  be  taken  into  con- 
sideration in  determining  the  question.  They  must  necessarily 
bo  left  to  the  jury,  whose  peculiar  province  it  is  to  pass  upon 
the  question  of  possession:  Ewing  v.  Burnett^  supra. 

It  is  the  settled  doctrine  of  this  court,  and  it  is  believed  to 
be  in  Great  Britain  and  the  various  courts  of  the  Union,  that 
under  the  registry  laws  a  notice  of  the  prior  conveyance  is  as 
efifectaal  as  the  registry  of  the  deed.  The  object  of  recording 
the  deed  being  to  give  notice  to  the  world  of  the  purchaser's 
claim  of  title,  when  that  end  is  attained,  whether  by  recording, 
actual  notice,  or  such  circumstances  brought  to  the  knowledge 
of  the  subsequent  purchaser  or  creditor  as  would  induce  a 
prudent  man  to  make  inquiry  before  he  acted,  answers  the 
object  of  the  statute:  DoyU  v.  Teas^  A  Scam.  202.  When  the 
deed  is  filed  and  recorded  in  the  proper  office,  it  is  frequently 
only  constructive  notice,  and  defeats  the  title  of  tlie  second 
purchaser,  not  because  he  has  seen  the  deed  and  has  actual 
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notice  of  its  existence,  but  because  he  has  the  means  afforded 
him  of  informing  himself  of  the  existence  of  the  prior  conv^iy* 
ance.  It  has  always  been  held  sufficient  if  actual  notice  has 
come  to  the  knowledge  of  the  second  grantee  before  hip  pur- 
chase. While  there  is  a  conflict  of  authorities  as  to  what  cir- 
cumstances brought  to  his  knowledge  are  sufficient  notice  to 
protect  the  holder  under  an  unrecorded  deed  against  a  subse- 
quent purchaser,  it  has  been  held  by  this  court  that  ''where 
the  court  is  satisfied  that  the  subsequent  purchaser  acted  in 
bad  faith,  and  that  he  either  had  actual  notice,  or  might  have 
had  that  notice,  had  he  not  willfully  or  negligently  shut  his 
eyes  against  those  lights  which,  with  proper  observation,  would 
have  led  him  to  knowledge,  he  must  suffer  the  consequences  of 
his  ignorance,  and  be  held  to  have  had  notice  so  as  to  taint  his 
purchase  with  fraud  in  law.  It  is  sufficient  if  the  channels 
which  would  have  led  him  to  the  truth  were  open  before  him» 
and  his  attention  so  directed  that  they  would  have  been  seen 
by  a  man  of  ordinary  prudence  and  caution,  if  he  was  liaUo 
to  suffer  the  consequences  of  his  ignorance.  The  law  will  not 
permit  him  to  shut  his  eyes  when  his  ignorance  is  to  benefit 
himself  at  the  expense  of  another,  when  he  would  have  had 
them  open  and  inquiring  had  the  consequences  of  his  igncurance 
been  detrimental  to  himself  and  advantageous  to  the  other:  ** 
Doyle  V.  Teas^  4  Soam.  250.  The  doctrine  of  this  case  was 
again  recognized  by  this  court  in  the  cases  of  Rupert  v.  Marky 
15  111.  541;  McConnel  v.  Reedy  4  Scam.  123  [38  Am.  Dec.  124]; 
and  in  Merrick  v.  WdUaee,  19  111.  486.  And  it  should  now  be 
regarded  as  the  settled  doctrine  of  this  court 

In  the  application  of  this  rule,  this  court  has  repeatedly  held 
that  where  the  first  purchaser  is  in  possession,  that  it  consti- 
tutes sufficient  notice,  and  protects  his  rights  as  effectually  as 
by  recording  his  deed:  McConnel  v.  Reed^  4  Scam.  117  [38  Am. 
Dec.  124];  Rupert  v.  Mark,  15  111.  540.  The  evidence  in  this 
case  shows  an  open,  visible  possession  of  the  premises  at  the 
time  Cushman  purchased  and  received  his  first  deed  with  an 
erroneous  description  of  the  land.  A  portion  of  the  premises 
was  then  inclosed,  with  a  cabin  and  some  fruit-trees  on  it.  The 
evidence  seems  to  show  that  Howland  gave  Cushman  notice 
that  either  Reed  or  himself  was  the  owner;  which,  is  not  v^y 
certain.  He  swears  that  he  notified  Cushman  that  Reed  was 
the  owner,  while  Green  and  Cushman  testify  that  he  stated 
that  he  was  the  owner.  We  deem  it  immaterial  whether  the 
notice  was  given  the  one  way  or  the  other,  as  Reed  was  the 
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troBtee,  and  held  the  l^gal  title;  and  Hdirland,  bjrthe  trut 
deed,  had  a  contingent  remainder,  dependent  xxpaa  his  eornr- 
ing  hiB  wife.  He  then  may  be  said  to  be  the  owner,  although 
his  estate  is  oontingent.  And  had  Cnshman  not  known  and 
been  faOj  adTised  of  the  aitaaiion  of  the  title,  it  is  strange 
that  he  made  no  inqniry  as  to  the  nature  and  extent  of  his 
title.  Had  he  asked  the  qneetion,  Howland  would  have  nn- 
doabtedly  folly  explained  the  nature  of  his  title.  But  his 
flilenoe  indicates  that  he  was  informed,  and  had  no  desire  tat 
any  ofther  or  fnrUier  information.  And  haTing  notice  to  pat 
him  npoD  inqniiy  at  that  time,  both  by  the  possession  of  the 
premises  and  the  notice  given  to  him  by  Howland,  he  coold 
not  protect  himself  by  waiting  some  months,  and  then  taking 
a  conTeyanoe  withont  farther  inquiry,  or  by  removing  the  im- 
provemenis  that  were  sufficient  notice  when  he  first  purchased. 
He  might  remove  the  improvements,  and  have  the  premises  in 
such  a  condition  as  not  to  indicate  any  possession  to  others  not 
knowing  the  facts,  but  he  could  not  remove  or  obliterate  the 
Dotice  which  he  had  previously  received,  and  he  could  not  take 
by  the  second  deed  £ree  from  the  notice  he  had  at  and  subso" 
quent  to  receiving  his  first  conveyance. 

The  evidence  shows  that  the  trust  deed  was  delivered.  That 
is  evidenced  by  its  being  in  the  custody  of  the  trustee.  But 
if  it  was  not  delivered  to  the  trustee  at  the  date  of  its  execu- 
tion, and  even  if  it  were  necessary  that  it  should  be  delivered 
to  him,  it  was  taken  cast  and  delivered  to  him  by  Mrs.  How« 
land  before  Cushman  attempted  to  purchase,  which  would  be 
sufficient.  If  a  deed  is  delivered  to  a  stranger,  who  has  no 
authority  to  receive  it,  the  grantee  may  ratify  the  act  of  tho 
stranger,  and  the  delivery  will  be  good,  even  in  cases  where 
the  deed  is  made  without  the  grantee's  knowledge.  But  in 
this  caBe,  if  either  Howland  or  his  wife  received  the  deed  at 
tho  time  of  its  execution,  their  interest  in  the  titie  conveyed 
hy  the  deed  was  such  as  to  make  such  a  delivery  operative. 

The  question  of  good  faith  is  one  of  tsLCi  for  the  jury,  and 
while  good  faith  will  be  inferred  when  the  party  having  claim 
and  color  of  title  holds  possession  and  pays  taxes  for  the 
period  limited,  bad  faith  may  be  shown  by  the  other  party. 
And  whenever  it  appears  that  the  occupant  knew  he  was  ac- 
quiring no  tiUe  when  he  received  his  deed,  or  was  acting  in 
fraud  of  the  true  owner,  the  presumption  of  good  fEUth  is  over- 
come. The  evidence,  however,  fSuls  to  show  a  payment  of  all 
taxes  legBiXLY  assessed  upon  this  land  for  seven  successive 
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/ears.  Howland  ehowed  by  the  collector'B  receipt  the  pay- 
ment  of  the  taxes  which  had  been  assessed  upon  it  for  the  year 
1849,  which  bore  date  in  March,  1850.  lie  by  that  payment 
satisfied  the  tax  and  discharged  both  the  land  and  owner  from 
all  taxes  assessed  upon  the  land  for  that  year.  From  the 
moment  that  payment  was  made  there  were  no  taxes  in  exist- 
ence legally  assessed  for  that  year.  The  money  existed,  but 
its  payment  extinguished  and  discharged  the  tax,  and  when 
Cushman,  in  April  following,  paid  an  amount  of  money  to  the 
collector,  corresponding  in  amount  to  the  tax  which  had  pre* 
yiously  existed  against  the  land,  it  was  not  in  payment  of  the 
tax,  because  that  had  already  been  paid  and  had  ceased  to 
exist.  There  was  at  that  time  no  tax  legally  assessed  against 
the  land,  and  his  payment  was  not  of  a  tax  legally  assessed, 
but  it  only  amounted  to  a  gratuity  to  the  state,  county,  etc., 
which  had  no  claim,  and  consequently  no  payment  could  be 
made  to  them  or  their  officers.  To  constitute  a  payment,  the 
money  must  be  given  in  discharge  of  a  debt,  demand,  assess- 
ment, or  public  charge,  neither  of  which  existed  at  the  time 
Cushman  gave  this*  money  to  the  collector.  To  permit  the 
owner  to  defeat  the  occupant's  payment  by  paying  an  amount 
of  money  to  the  collector  equal  to  the  tax  which  had  been  pre> 
yiously  paid  by  the  occupant  in  discharge  of  all  taxes  assessed 
on  the  land  would  render  the  provisions  of  this  statute  inop- 
erative, and  would  amount  virtually  to  its  repeal,  as  the  holder 
of  the  better  title  would  surely  make  such  a  payment  once  in 
seven  years. 

When  the  deed  to  Reed  was  recorded,  it  became  notice  to 
the  world,  and  any  person  purchasing  from  Cushman  after 
that  time  took  the  title  just  as  he  held  it.  If  Cushman  was 
chargeable  with  notice  when  he  purchased,  his  grantee,  receiv- 
ing a  conveyance  after  the  deed  to  Reed  was  recorded,  would 
be  chargeable  with  the  same  notice  that  Cushman  had.  It 
would,  however,  be  dififerent,  if  the  trust  deed  to  Reed  had  not 
been  recorded  in  the  proper  office  when  they  purchased.  In 
that  event,  to  resist  successfully  a  conveyance  from  Cushman, 
actual  notice  or  a  knowledge  of  such  circumstances  as  would 
put  a  prudent  man  on  inquiry,  would  have  to  be  brought  home 
to  his  grantee  before  his  purchase. 

It  is  urged  that  the  court  erred  in  refusing  to  give  plaintiff's 
eighth  instruction  asked.  It  was:  '^If  at  the  time  of  the  occu- 
pation by  Alexander,  under  Howland,  the  only  legal  title  or 
claim  that  Howland  had  was  under  the  deed  from  Green  to 
Reed,  then  the  possession  of  Al«>xander  was  under  said  deed« 
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whether  Howland  diedoeed  to  Alexander  that  Reed  was  the 
owner  or  not,  and  Alexander's  possession  would  he  notice  that 
he  was  in  jxwsession  under  this  deed  to  Reed."  The  possession 
of  the  tenant  is  that  of  his  landlord,  and  it  is  the  same  whether 
he  aoqnires  it  from  the  owner  or  from  his  agent.  Alexander 
could  not  have  disputed  the  title  ct  Reed  if  Howland  was  act- 
ing as  his  agent.  But  in  this  case,  as  a  means  of  notice,  the 
occupancy  by  Alexander  was  the  same  notice  to  Cushman  as 
if  he  had  made  his  contract  with  and  received  his  lease  from 
Seed.  Had  Cushman  seen  Alexander  and  inquired  of  him 
how  he  was  holding,  he  would  have  referred  him  to  Howland, 
from  whom  by  inquiry  he  could  have  learned  the  nature  and 
extent  of  the  title,  and  this  instruction  should  therefore  have 
been  given. 

The  court  eirred  in  giving  defendant's  third  instruction,  as  a 
delivery  of  the  deed  to  Howland  or  wife  as  the  beneficial  par- 
ties to  this  deed,  or  a  subsequent  ratification  of  a  delivery  to 
any  person,  by  receiving,  holding,  or  acting  under  it,  or  receiv- 
ing it,  without  diflclaiming  the  act,  would  be  a  sufficient  deliv- 
ery and  would  relate  to  its  execution.  This  instruction  should 
have  been  so  modified  before  it  was  given. 

The  defendant's  sixth  instruction,  as  given,  was  calculated 
to  mislead  the  jury.  It  asserts  that  notice  given  by  Howland 
to  Cushman,  that  he  was  the  owner  of  the  land,  is  not  sufficient 
notice  to  Cushman  of  Reed's  deed.  We  have  already  seen  that 
the  cestui  que  trust  has  such  an  interest  in  the  deed  as  to  be, 
for  the  purposes  and  to  the  extent  of  the  trust  declared  and 
created  by  its  provisions,  the  beneficial  owner  of  the  land,  and 
Howland,  in  equity,  was  an  owner  of  the  trust  created  by  the 
deed,  and  had  the  contingent  remainder  of  the  property,  to 
appoint  by  sale,  its  disposition.  And  had  Cushman  asked  how 
he  held,  or  what  his  title  or  interest  was,  he  would  have  doubt- 
less been  fully  informed.  And  we  are  of  the  opinion  that  such 
a  declaration  or  notice  was  sufficient. 

The  proof  of  notice  of  the  existence  of  an  unrecorded  deed 
must  be  made  in  the  same  manner,  and  its  measure  must  be 
the  same  as  that  which  establishes  a  fact  in  other  civil  cases. 
This  we  have  seen  is  the  principle  established  in  the  cases  of 
Doyie  V.  Teae^  4  Scam.  250;  Rupert  v.  Markj  15  111.  540;  and 
MeCiyMkd  v.  Reed,  4  Scam.  123  [38  Am.  Dec  124],  where  it  is 
asserted  that  any  circumstance  which  is  calculated  to  put  a 
pradent  man  on  inquiry  is  sufficient.  The  ninth  instrnctioo 
given  for  defendant  was  therefore  incorrect. 

▲m.  Dbc.  Vou  lxxiv— u 
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The  defendant's  eleyenth  instruction  was  not  properly  quali- 
fied by  pointing  out  which  deed  from  Green  to  Cushman  wa9 
referred  to,  whether  the  first  or  last.  If  it  was  applied  to  the 
first,  by  which  no  title  passed,  it  was  wrong,  and  if  to  the  lat- 
ter, as  an  abstract  proposition,  it  was  perhaps  correct;  but  as 
it  was  given,  the  jury  may  have  understood  it  as  referring  to 
the  first,  and  not  tiie  latter,  of  these  two  deeds.  But  we  can- 
not see  why  it  should  have  been  given,  even  if  modified,  as  the 
deed  came  from  the  proper  custody,  and  was  received  by  How- 
land  who  had,  as  we  have  seen,  such  an  interest  as  would  an- 
thorize  him  to  receive  it  for  the  benefit  of  the  grantees. 

There  are  no  other  errors  perceived  in  the  record  of  which 
the  plaintiff  has  a  right  to  complain.  But  for  these  errors, 
committed  by  the  court  below,  the  judgment  of  that  court  must 
be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

SOMBQUXHT   PUBCBABIBy  WHSI   OkABOXD  WRH   NonOlt    866  WUmH  T. 

UcOuUws^  62  Am.  1)60.  347;  Pother  v.  Xme,  65  Id.  283,  and  06666  in  th6 
note  thereto;  i?fyaii  t.  Randrm,  68  Id.  340;  Omarai  In$,  Ok  t.  UmMl 
8taie$  /fit.  Co,,  60  Id.  174.  Whatever  is  nifSeiflDt  to  pat  a  prudent  pecaon 
upon  inqoiiy  is  iuffieient  to  ehaige  him  with  notioe:  Immbtmd  t.  AUbeifg  73 
DL  178;  and  866  C%  ^CAiM0o  T.  rdf,  70  Id.  214,  both  citing  the  priaoipal 
eaee;  and  a  aabeeqaentpiirohaserwin  be  charged  with  notioe  if  be  aote  in  bad 
faith,  and  wilUiilly  or  negligently  abate  hia  eyes  against  thoee  Ughta  whicl^ 
with  proper  obeerration,  woald  lead  him  to  a  knowledge  of  Caots  affiwting  the 
iobject  of  his  parobase:  Ckkagoete,  JR.  R.  v.  Keim&iy,  70  Id.  362. 

PosBMBTOV  AB  NonoB:  See  JiSeoffe  t.  Artforf  64  Am.  Dee.  234^  and  aotef 
BryanY.  Ramkm,  68  Id.  340;  WyaUr.  SUam,  Id.  018;  Vatigki  t.  SVocy^  69 
Id.  471;  Moore  ▼.  Pkreon,  71  Id.  400.  Possession  of  land  nnder  a  datm  of 
right  is  snfficient  to  charge  all  persons  with  notioe  of  the  possessor's  ijj^ 
legal  or  eqnitefale:  Ltmibard  t.  Abbey,  73  HL  178,  citing  the  prine^el  eaae; 
and  866  it  cited  Id.  170^  as  to  what  constitatee  actoal  possession. 

DBLiYxaT  ov  Dkbd  IB  Hbbsntial  to  rrs  Vauditt:  Wettbom  t.  YTeassr, 
63  Am.  Dec  236,  and  notea;  SfOUUr,  Taylor,  69 Id.  412;  and  see ^OMlfia t. 
Otbon^  67  Id.  269,  and  note;  bat  deUvery  of  a  deed  to  a  person  who  baa  an 
interest  in  the  land,  althoagb  not  the  grantee,  is  operative  to  pass  the  title: 
■Riehairdeon  ▼.  Ckw,  8  lU.  App.  96^  quoting  the  principal  case. 

Tin  FBiKOiPAL  OASS  18  ALSO  ciTBD  in  RoBO  Y.  CotU,  68  lU.  66,  as  holding 
that  a  subeeqaent  payment  to  the  ooUeotor  of  an  eqoal  amount  of  Hie  tazee 
that  existed  against  the  property  woold  be  a  gratuity  of  the  taxing  power; 
uid  see  Iowa  BaUroad  Land  Co.  v.  Ouihrief  63  Iowa,  387;  and  in  iXdbsMon  t. 
Breeden,  30  DL  326,  to  the  point  that  a  deed  itself  par]^rts  good  fadth,  nnlese 
facta  and  circnmstanoes  attending  ita  execntioin  ahow  that  the  party  aoeip^ 
ing  it  had  no  faith  or  eonfidenoe  in  it. 
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[Si  iLLDIOf  ■•  A] 

Wmmbm  iMTmamM.  Dbcsxb  bam  bkut  Majol  sAMom  Isviai^  Bm  m4t 
Impbacb  It  by  an  origmal  bfllt  and  is  not  bomid  to  ptooeed  bj  waj  «( 
nhflanng  or  bill  ol  levisw;  and  thii  right  is  not  owiflnad  ta 
frwod  has  tnterreiisd  to  obtain  soeh  dooroa. 

Onansnomu  Apfodrid  to  8bf  ohv  Widows  OoinB  hatb  Mo 
ITT  10  liAXS  PAimxKni  si  tha  land  ansQg  tha  partiis  sBlittsd  ta 


OommnoHxis  AnoorasD  to  Sb  ow  Wnxyw^a  Ooinn  won  n 
and  tha  statemsnt  of  that  fMt»  with  tha  oatii  tiisj  took,  ihodd 
pany  thair  loport  and  ba  piafizad  to  ft 

111  mil  Kam  WW  Pioaom  vor  AnoorasD  OrtMmwwiMi  nr  Comv  ■ 
YoiDu 

OoAsmAv's  AppuoAxmi  iob  8alb  of  ma  Wabb's  Bbal  SRAm  most  ba 
Biada  in  tha  ooonty  whsra  tiis  ward  rasidea,  althoa|^  tha  sotata  my  lia 
in  »  diffamt  ooonty,  and  tha  aj^plieation  should  afflrmativa|y 


It  m  Ooner'a  Dutt  to  AnoDrr  Ovauhah  ad  Lirm  lo  Ifmmm  In- 
TSUBB  or  Istaxt  Wasd^  npon  tha  gnardian's  lyplisation  lor  tha  aala 
of  tiia  ward's  rsal  astata. 

floAxoiAii^  Sali  or  Waxd's  LAim  wnx  iror  Ba  SuseADOD  without  proof 
that  it  waa  nooessary  for  tha  infant's  sapport  and  odooation. 

^■■■MMo  BBTWEXH  PaBIHB  BOT  TO  BiD  AOAUm  BaOB  OfHBB  AS  FUB- 

uo  SAlb  will  VniATB  Salb.  It  stifles  oonpotitioo,  is  a  fiaad  npon  tha 
law,  against  pablio  policy,  and  a  dood  exeontod  in  oonaaqnsaos  ol  it  will 
ooDT^  no  titlo. 
Ovaxbiav  Kuer  Voilow  Dmonom  or  Pbobaib  Oodbt  in  aD  mattsra 
relalifa  to  tho  odnoation  and  mirtnra  of  hia  ward.  Whm  an  ordsr  is 
Biada  and  ha  flnda  that  ha  haa  no  fonda  on  handy  ha  aaythstt  maka  kj^ 
plioation  for  tho  sala  of  hia  ward's  knd,  bot  ha  aasBal  da  aa  natfl  tha 
for  soch  sslo  iq^poara. 


TBb  &otB  az6  stated  in  the  opinion. 
R.  8.  Ndnuj  for  the  aj^UantB. 
lAam  N.  Haywi$j  for  the  appellees. 

By  Court,  Bbsxsx,  J.  The  scope  of  the  faDl  in  this  oaee  is  to 
impeaeh  and  set  aside  an  order  of  the  drenit  ooort  of  HamO- 
ton  coanty,  directing  the  partition  and  sale  of  certain  lands, 
the  property  of  the  complainants^  who  are  in&nts. 

The  bill  charges  that  the  applicatian  for  the  sale  of  the  lands, 
and  all  the  proceedings  anterior  thereto  by  the  guardian,  were 
eoUusiTe  and  designed  to  injure  the  infiints  and  to  deprive  them 
of  thdr  inheritance,  and  that  no  necessity  existed  for  oonTort- 
log  their  land  into  money  for  their  support  and  eduoationi  and 
that  the  guardian  was  actuated,  in  procuring  the  order  of  sale 
end  selling  the  land,  by  improper  motives  to  injure  them. 


d 
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On  the  argument,  we  had  doubt|  and  much  of  it  was  directed 
to  this  point,  if  an  origmal  bill  could  be  filed  like  this,  attack- 
ing the  order  of  partition  and  sale,  and  a  decree  had  to  set  it 
aside.  We  have  examined  the  question  fiilly,  and  are  well 
satisfied  the  bill  can  be  maintained.  In  the  case  of  Richmond 
V.  Tayleur,  1  P.  Wms.  734,  Lord  Chancellor  Macclesfield  held 
that  where  an  infiint  conceives  himself  aggrieved  hy  a  decree, 
he  is  not  under  a  necessity  to  stay  till  he  becomes  of  age  before 
he  seeks  redress,  but  may  apply  for  that  purpose  as  soon  as  he 
thinks  fit;  neither  is  he  bound  to  proceed  by  way  of  rehearing 
or  bill  of  review,  but  may  impeach  the  former  decree  by  an 
original  bill,  in  which  it  will  be  enough  for  him  to  say  the  de- 
cree was  obtained  by  firaud  and  collusion,  or  that  no  day  was 
given  him  to  show  cause  against  it;  and  Mr.  Cottingham,  his 
lordship's  secretary,  acquainted  the  court  that  Mr.  Vernon,  in 
case  of  an  erroneous  decree  against  an  infiemt,  used  always  to 
advise  the  bringing  of  an  original  bill  to  set  it  aside,  but  in  such 
bill  to  allege  specially  the  errors  in  the  former  decree. 

To  the  same  effect  is  the  case  of  Layd  v.  MunseU^  2  P.  Wms. 
74,  and  Shddan  v.  Fortesquej  3  Id.  110,  although  these  cases 
allowed  it  on  the  ground  of  firaud.  So  in  Sobinaon  ▼•  Robinaanf 
2  Ves.  sen.  232,  Lord  Chancellor  Hardwicke,  on  a  bill  of  revivor 
by  the  present  plaintiff  to  revive  the  former  decree,  and  have 
the  benefit  thereof,  said  they  could  not  controvert  the  decree; 
that  there  have  been  cases  of  bills  in  nature  of  revivor,  to  carry 
on  a  former  decree,  when  the  court  sometimes,  though  but  sel- 
dom, have  said  the  defendant  may  dispute  that  decree,  but 
never  that  the  plaintiff  might.  The  decree  has  determined  the 
question  whether  it  was  then  debated  or  not;  and  the  court 
was  thereby  bound,  though  the  plaintiff,  being  an  infSEmt,  was 
not.  The  cause  therefore  stood  over,  with  liberty  to  the  plain- 
tiff to  bring  an  original  bill,  or  take  such  method  to  bring  his 
rights  in  question  as  he  shall  be  advised. 

So  in  Mitford's  Pleadings,  113,  it  is  said:  ''Where  an  im- 
proper decree  has  been  made  against  an  infant,  without  actual 
fraud,  it  ought  to  be  impeached  by  original  bill." 

In  New  York,  Davone  v.  Fanningy  4  Johns.  Ch.  199,  and 
Mwrray  v.  Mwrraj/j  5  Id.  60,  and  in  Kentucky,  WiUiami  v.  Fow- 
ler y  2  J.  J.  Marsh.  405,  and  Edmonton  v.  Mosebj^B  JETetrs,  4  Id. 
497,  the  right  to  file  an  original  bill  is  placed  on  the  ground  of 
fraud  in  the  original  decree.  So  in  Ohio,  in  the  case  of  jfotiis 
T.  MaUkew'8  ETfrSy  12  Ohio,  861. 

We  are  inclined  to  go  to  the  extent  of  therulinga  of  ths 
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English  courts,  and  not  confine  the  right  to  cases  where  fraud 
has  intervened  to  obtain  a  decree  against  infants.  The  role  fai 
Richnumd  v.  Tayleur^  1  P.  Wms.  784,  and  recognised  by  lOt- 
finrd,  is  a  just  rule,  and  we  cannot  anticipate  any  erils  in  its 
application  in  this  state  to  cases  as  they  may  arise.  The  in- 
terests of  infants  are  the  peculiar  care  of  courts,  and  if  their 
rights  have  been  outraged  and  disregarded  by  an  unfaithful 
guardian,  the  courts  should  not  be  slow  to  apply  a  remedy. 

The  record  in  this  case  shows  an  application,  under  section 
81,  chapter  34  (Scates's  Comp.  166),  by  Wflliam  L.  Malone^ 
as  guardian  of  the  infEtnt  heirs  at  law  of  one  Sebron  Sneed,  de- 
ceased, the  oldest  of  whom  was  not  more  than  ten  years  of  age, 
to  the  circuit  court  of  Hamilton  county,  at  the  October  term, 
1854,  for  the  appointment  of  commissioners  to  assign  and  set 
off  to  Sebra  Sneed,  now  Sebra  Loyd,  one  of  the  complainants, 
her  dower  in  an  eighty-acre  tract  of  land,  of  which  her  husband 
died  seised.  This  was  the  sole  object  of  the  petition,  and  no 
defense  being  made,  William  C.  Davis,  W.  L.  Lasater,  and 
Chester  Carpenter  were  appointed  commissioners,  not  only  to 
set  off  the  widow's  dower,  but  to  make  partition  of  the  land, 
which  had  not  been  prayed  for. 

At  the  May  term,  1855,  Chester  Carpenter  and  one  Joseph 
Upton,  styling  themselves  commissioners,  reported  that  ^'they 
find  the  lands  described  in  said  petition  for  dower  are  not  sus- 
ceptible of  partition  without  material  injury  to  those  interested 
in  the  same." 

Upon  the  coming  in  of  this  report,  the  guardian,  Malone, 
presented  a  petition  to  the  court  representing  that  his  wards 
were  of  tender  years,  and  that  he  had  applied  the  personal 
estate  to  their  support  and  education,  and  prayed  for  an  order 
to  sell  the  land  for  their  further  support  and  education.  Due 
notice  of  his  intention  to  present  this  petition  was  given  in  a 
public  newspaper  printed  in  the  county  of  Franklin. 

Without  proof  of  any  kind  whatever,  the  court  granted  the 
prayer  of  the  petition,  a  sale  ensued,  and  the  infants  were  di- 
vested of  their  inheritance. 

It  may  be  well  to  observe  here  that  the  land  thus  sold  was 
the  homestead  of  the  deceased  Sneed  and  his  family,  a  farm 
of  eighty  acres,  well  improved,  and  amply  sufiicient,  from  the 
rents,  te  yield  a  yearly  income  of  one  hundred  dollars  at  least. 
The  personal  property  of  the  deceased,  with  a  sum  contributed 
liy  the  widow,  paid  the  debts  of  the  intestate. 

The  original  bill  attacking  this  decree  is  framed  on  the  ad- 
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▼ioe  of  Mr.  Vemoii,  as  giyen  in  the  oase  of  Biehmond  y.  Tay- 
leuvj  1  P.  WniB.  784,  before  referred  to,  alleging  ffpedally  the 
errors  in  the  decree  assigning  dower,  and  ordering  the  sale  of 
the  land  for  the  support  and  education  of  the  infiemts. 

The  statute  in  relation  to  dower  provides,  in  the  seventeenth 
section  (Scates's  Comp.  163),  that  ^'  it  shall  be  the  dutj  of  the 
heir  at  law,  or  other  person  having  the  real  estate  of  freehold 
or  inheritance  in  any  lands  or  estate  of  which  the  widow  is 
entitled  to  dower,  to  lay  off  and  assign  such  dower  as  soon  as 
practicable  after  the  death  of  the  husband  of  such  widow." 

If  the  heir  (by  section  18)  does  not,  within  one  month  next 
after  the  death  of  the  husband,  assign  and  set  over  to  the  widow, 
to  her  satisfEuHlon,  her  dower,  then  she  may  sue  for  and  recover 
the  same,  by  filing  her  petition  in  chancery  (section  19)  in  the 
circuit  court  against  the  heirs,  and  proceed  as  therein  directed. 
By  section  24,  when  the  court  adjudges  that  the  widow  shall 
recover  dower,  it  shall  be  so  entered  of  record,  together  with  a 
description  of  the  land  out  of  which  she  is  to  be  endowed;  and 
the  court  shall  thereupon  appoint  three  commissioners,  not  re- 
lated to  the  parties  and  disinterested,  each  of  whom  shall  take 
an  oath  fairly  and  impartially  to  allot  and  set  off  to  the  widow 
her  dower  out  of  the  lands  and'  tenements  described  in  the 
order  of  the  court  for  that  purpose,  if  the  same  can  be  done 
consistent  with  the  interests  of  the  estate. 

Section  25  requires  them  to  set  off  the  dower  by  metes  and 
bounds,  according  to  quality  and  quantity  of  all  tiie  lands  de- 
scribed in  the  order  of  the  court,  with  this  important  proviso: 
*'  Provided,  the  widow  shall  have  the  homestead  or  dwelling- 
house  of  the  husband  if  she  desire  it."  The  commissioners  are 
to  make  return  in  writing  under  their  hands  and  seals  to  the 
court,  which,  if  approved,  shall  vest  in  her  a  life  estate  in  the 
lands  set  off  to  her. 

By  section  28,  if  the  commissioners  aforesaid  shall  report 
that  the  land  is  not  susceptible  of  division  without  great  injury 
thereto,  a  jury  shall  be  impaneled  to  inquire  of  the  yearly  value 
of  the  dower,  and  shall  assess  the  same;  and  the  court  shaU 
thereupon  render  a  judgment  that  there  be  paid  to  such  widow, 
as  an  allowance  in  lieu  of  dower,  on  a  day  therein  named,  the 
sum  so  assessed  as  the  yearly  value  of  her  dower,  and  the  like 
sum  on  the  same  day  in  every  year  thereafter  during  her  nat- 
ural life. 

By  the  thirty-first  section,  it  is  provided  that  guardians  oi 
heirs  of  tender  age  '*  may  also  petition  the  court  to  have  the 
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widow's  dower   aasignedf  which  shall  be  proceeded  in  hi  the 
same  maimer  as  is  prescribed  in  other  cases/' 

It  will  be  pe(rceived  that  this  act  nowhere  provides,  on  an 
application  to  aet  off  the  widow's  dower,  that  a  partition  of  the 
lands  shall  be  made  among  the  parties  entitied.    That  is  a 
matter  for  future  consideration,  to  be  allowed  by  the  conrt  on 
a  proper  application  being  made.    All  the  commissioners  have 
to  do  is,  after  being  sworn  in  the  manner  prescribed,  to  go  upon 
the  land,  and  ascertain  by  examination  if  the  dower  can  be  set 
apart,  coneiBtent  with  the  interests  of  the  estate.    If  it  can  be, 
they  mark  it  off  by  metes  and  bounds,  giving  to  the  widow  the 
homestead  or  dwelling-house  if  she  desires  it.    If  it  cannot  be 
set  apart  by  metes  and  bounds,  that  bet  must  be  reported  to 
the  court,  on  which  a  jury  will  be  impaneled  to  inquire  into 
the  yearly  value  of  the  dower,  which  becomes  a  lien  on  the  land 
during  the  life  of  the  widow.     In  this  way  all  the  rights  of  the 
widow  are  protected  and  preserved.    We  do  not  desire  to  be 
understood  as  determining  whether  dower  thus  assigned  frees 
the  homestead  from  any  claim  the  widow  or  the  infiuit  heirs 
may  have  upon  it,  in  virtue  of  the  homestead  act.    That  ques- 
tion is  not  presented  by  this  record.    In  this  case,  it  will  be 
seen  the  commissioners  appointed  by  the  court  did  not  make 
the  report — one  only  reported,  Mr.  Carpenter,  with  one  Upton, 
a  stranger  to  the  record.    Nor  does  it  appear  they  were  sworn. 
That  fact,  with  the  oath  they  took,  should  accompany  the 
report  and  be  prefixed  to  it. 

This  report  of  the  commissioners  does  not  conform  to  the 
law,  nor  to  the  order  of  the  court  appointing  them,  nor  is  it 
made  by  the  persons  appointed  commissioners,  and  should  not 
have  been  received  by  the  court.  It  is  void  on  its  face.  But 
if  the  court  deemed  it  sufficient,  then  the  subsequent  action  of 
the  court  was  plain.  A  jury  should  have  been  impaneled  to 
inquire  into  the  yearly  value  of  the  dower.  Instead  of  that, 
the  court  at  the  same  term  entertained  the  petition  of  the 
guardian  of  the  infants  to  sell  the  land  for  their  support  and 
education,  without  any  regard  whatever  to  the  rights  of  the 
widow.  A  sale  was  ordered  without  any  recognition  of  the 
right  of  the  widow  to  dower. 

This  order  was  erroneous  for  several  reasons.  In  the  first 
place,  the  residence  of  the  infants  is  not  stated.  The  tenth 
section  of  chapter  47,  titie  Guardian  and  Ward  (Scates's 
Comp.),  provides  that  applications  for  the  sale  of  the  real  estate 
of  a  ward  shall  be  made  in  the  county  where  the  ward  shall 
reside,  although  the  estate    may  lie  in  a  difierent   county 
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Hence  the  necessity  of  stating  affirmatively  that  the  wards 
resided  in  Hamilton  county.  An  inference  may  be  drawn 
from  the  facts  in  the  record  that  they  were  then  (in  1856) 
living  with  their  mother  in  Jefferson  county. 

In  the  next  place,  no  guardian  ad  litem  was  appointed  to 
resist  the  application,  or  to  take  care  of  the  interests  of  the 
wards.  Neither  they  nor  their  friends  had  any  other  notice 
than  that  contained  in  a  newspaper  of  limited  circulation  pub- 
lished in  an  adjoining  county,  and  it  was  the  bounden  duty  of 
the  court  to  appoint  such  guardian  for  them.  In  the  next 
place,  no  proof  of  any  kind  was  furnished  the  court  by  the 
guardian  of  a  necessity  to  sell  the  land  for  the  support  and 
education  of  the  wards,  and  no  proof  was  made,  or  allegation 
even,  that  the  guardian  had  appropriated  the  rents  and  profits 
of  the  farm  sought  to  be  sold  for  such  purposes,  and  no  proof 
made  that  the  court  of  probate  had  made  any  order  upon  the 
guardian  to  superintend  the  education  and  nurture  of  the 
wards,  as  required  by  the  ninth  section  of  the  above-cited 
chapter.  There  is  proof  in  the  record  going  to  show  that  the 
guardian  had  not  expended  a  dollar  in  their  support  and  edu- 
cation, and  an  absence  of  any  necessity  that  he  should  do  00, 
as  they  were  supported  by  their  step-father  in  his  f&mily,  care- 
fully nurtured  and  educated,  equally  as  well  as  other  children 
in  their  neighborhood.  The  court  does  not  find  in  the  decree 
ordering  the  sale  any  fact  to  exist  to  justify  the  order.  It 
seems  to  have  been  granted  as  a  matter  of  course  because  it 
was  applied  for.  Nor  is  there,  as  we  have  before  said,  any 
reservation  of  the  right  of  dower  of  the  widow,  and  from  which 
she  is  effectually  barred  by  the  sale,  if  we  cannot  afford  relief 
Dy  setting  aside  those  proceedings. 

At  the  sale,  Loyd,  the  step-father,  and  one  of  the  complain- 
ants here,  cautioned  the  bidders,  and  actually  forbid  the  sale, 
declaring  that  those  who  bought  would  buy  a  lawsuit.  There 
is  proof,  also,  of  an  agreement  between  White,  the  purchaser, 
and  John  B.  Sneed,  who  now  owns  a  part  of  the  land  by  deed 
from  White,  not  to  bid  against  each  other  at  the  sale. 

Abel  Loyd  swears  that  "John  B.  Sneed,  one  of  the  defend- 
ants, said  he  wanted  ten  acres  of  the  land,  but  he  would  not 
bid  against  White  if  White  would  let  him  have  ten  acres  of 
the  land  at  cost;  he  wanted  that  much,  as  it  was  close  to  him, 
and  had  a  well  on  it;  if  he  could  get  that  much,  he  did  not 
want  to  inthrall  himself  for  any  more;  he  said  Mr.  White  and 
him  agreed  to  the  proposition;  the  deed  for. the  ten  acres  of 
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land  alliided  to  from  White  was  acknoirledged  befen  me^  tlMn 
an  acting  justioe  of  the  peace.'' 

Such  an  agreement  as  this  should  vitiate  the  sale.  It  is  d^ 
ngned  and  calcolated  to  stifle  competition;  it  is  a  frand  upon 
thelaWy  and  against  public  policy,  and  would  avoid  a  sale  even 
at  law,  so  that  a  deed  executed  in  consequence  of  it  would  con- 
vey no  title:  8mUk  v.  Ore$nieey  2  Dev.  L.  126  [18  Am.  Dee. 
564];  Jfarfm  v.  Ba^dM,  6  Rich.  L.  541  [57  Am.  Dec.  770]; 
PiaU  V.  OUnerj  1  McLean,  295;  Jones  v.  ComwMj  8  Johns.  Cas. 
29  [2  Am.  Deo.  184];  Dwiin  v.  Ward^  6  Johns.  194;  WWmr  v. 
fibw,  8  Id.  444;  BexwM  v.  Chritiie,  Cowp.  895;  Howard  v. 
Ccueb,  6  T.  R.  642. 

But  we  are  not  disposed  to  place  this  case  upon  this  ground, 
but  on  the  broader  ground  that  no  just  and  reasonable  pretense 
was  shown  for  the  sale  of  this  land;  no  necessity  existed  fi>r  so 
dispodng  of  it.  J^ithcarefol  management,  it  is  shown  to  yield 
about  one  hundred  dollars  per  annum  in  rent — a  sum  sufficient, 
with  the  mother's  aid,  to  nurture  and  educate  them  tat  many 
ysars  to  come — the  land  all  the  time  appreciating  in  value,  and 
it  should  have  been  retained  for  their  supporty  only  to  be  parted 
with  finom  dire  necessity.  The  guardian  had  no  right  under 
oor  statute  (sec.  9,  tit.  Guardian  and  Ward,  o.  47,  Scates's 
Comp.  551),  of  his  own  mere  motion,  to  present  his  petition  to 
the  circuit  court  for  an  order  of  sale  for  the  purposes  expressed 
in  it  He  is  to  act  under  the  direction  of  the  court  of  probate 
in  aU  matters  relative  to  the  education  and  nurture  of  bis 
ward,  and  for  that  purpose  may  pay  out  such  portions  of  the 
ward's  money  as  that  court  may  &om  time  to  time,  by  its  or- 
der,  direct  If^  on  order  being  made,  he  finds  he  has  no  funds, 
he  then  may  make  the  application  for  a  sale  of  their  land. 
But  in  this  case,  there  was  no  order  by  the  court  of  probate, 
and  all  the  facts  show  there  was  no  sort  of  necessity  of  selling 
the  infants  out  of  house  and  home  on  the  {iretense  set  up. 
Their  parents  were  willing  to,  and  did,  support  and  educate 
them,  and  the  whole  proceedings,  firom  first  to  last,  seem  to  be 
a  contrivance  to  get  this  laud  for  sinister  purposes.  We  think 
there  is  strong  ground  shown  for  the  interference  of  a  court  of 
chancery  on  such  facts  as  aro  here  presented,  and  we  think  the 
ciix^uit  court  should  have  granted  the  prayer  of  complainants' 
bill. 

We  are  of  opinion  the  decree  ordering  a  sale  of  the  land 
fihoold  be  vacated,  and  the  deed  executed  by  the  guardian  to 
William  B.  White,  and  the  deed  from  said  White  to  John  B. 
8need  delivered  up  to  be  caLceled,  and  the  complainantn  fully 
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restored  to  all  they  have  lost  by  these  unjust  proceedings,  and 
that  the  defendants  render  an  account  of  the  rents  and  profits 
of  said  part  of  land,  being  the  south  half  of  the  north-east  27, 
in  township  4  south,  range  7  east,  from  the  time  of  said  sale, 
deducting  taxes  and  necessary  improvements,  if  any  have  been 
made  thereon,  and  that  it  be  referred  to  the  master  in  chancery 
of  Hamilton  county,  to  take  an  account  of  said  rents  and  profits, 
taxes,  and  necessary  improvements,  and  report  the  same  to  the 
court  It  is  further  ordered  that  the  circuit  court  of  Hamilton 
county  do  order  and  direct  that  the  complainants  be  restored 
to  the  possession  of  said  tract  of  land. 
Decree  reversed. 


Court  should  Affoint  Guardian  ad  LiItbii  to  PRoracr  LrnEBSsn  ot 
IswAsn  in  jndiciBl  prooeedingB  oanoerning  them.  If  this  is  not  done,  it  has 
been  held  that  all  prooeedin^  against  them  will  be  tainte^kwith  a  fatal  imgn- 
Urity:  MeDanielr,  CorreU,  SS  Am.  Dec.  587,  and  note  600;  and  a  judgment 
against  an  infant  is  not  valid  unless  he  was  made  a  party:  See  note  to  case 
just  cited;  Shaker  ▼.  Oatea,  38  Id.  164,  and  note  169. 

DiORBB  07  Salr  07  iNFAirr's  Profkrtt  cannot  bb  Atiaokxd  Collatkb- 

AIXT  TOR  MbRB  XbRBGULARITIBS  IN  PROOBBDDrOS  WHBRB  ClOURT  BAD  JuRIS* 

DionoHi  sneh  as  the  appointment  of  cammissionfirs  before  the  petition  of  the 
next  iHsnd  of  the  infant  was  filad,  the  exoreise  of  authority  by  the  ocnmus- 
sioners  without  tiie  issnance  of  a  ootnmiasioe,  eto.:  BmterT,  ffaUan,  46  Am. 
Deo.  117,  and  note  thereto  126^  oontaining  ocUeeted  cases  oonoeming  the 
validity  of  judgments  or  decrees  against  inhats  and  their  estates:  Tcung  v. 
JDoftnii,  62  Id.  463. 

To  GiVB  OOUBT  JUBISDIOTION  TO  QBDBR  SaLB  07  WaBD'B  RbAL  BbTATB, 

on  the  applioatioQ  of  his  guardian,  enough  must  appear,  eitiier  in  this  applica- 
tion or  in  the  order,  or  somewhere  upon  tiie  face  of  the  record  or  proceeding; 
to  show  that  the  contingency  existed,  or  at  least  was  alleged,  which  author- 
ised it  to  proceed  under  the  statute,  and  make  the  order.  But  when  that  does 
iqppear,  the  court  has  properly  acquired  jurisdiction:  Tcmng  v.  Xoram,  62 
Am.  Dec  463. 

Guardian  can  Bzpbnd  No  Morb  than  Inoomb  of  Ward's  Bbtaib  ior 
HIB  Maintbnanob  and  education  without  the  sanction  of  the  court:  Dagia 
Y.  Harhneu,  41  Am.  Dec.  184;  ViOard  t.  JRobertt  49  Id.  664;  Barmet  v,  Ward^ 
67  Id.  690;  PaUon  v.  Thomp&an,  67  Id.  222,  and  notes  thereto  collecting  or 
referring  to  prior  cases  mentioned  in  this  series.  See  particularly  the  ex- 
tended note  to  VUhrd  v.  Jtaberi,  49  Id.  667-660^  showing  when  courts  can 
and  will  antboriie  an  encroachment  on  the  principal  ol  tiie  ward,  and  when 
they  will  not;  also  as  to  when  such  enoroaohment  will  be  ratified  by  the 
courts. 

^fliMMBiiTii  Frbvbntino  or  SmuNG  OoMFBnnoN  at  Auction  Saub 
abb  Void:  HdmOkm  v.  ffamUton,  46  Am.  Dec.  68;  JameB  v.  JMerod^  66  Id. 
743;  Martin  v.  JRamleU,  67  Id.  770^  and  notes  cdileoting  or  lefsEring  to  prior 
cases  in  this  series. 

Thb  prxnoipal  cabb  was  citxd  in  the  following  eases  and  to  the  points 
mentioned;  A  bill  may  be  maintained  to  impeach  a  decree  obtained  by  fraud, 
or  which  is  manifestly  unjust:  Jokiuon  v.  Johnmm,  SO  I1L  224.    A  minor  Ic- 
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fiHMhrt  to  ft  bill  is  «a*illad  to  Ilk  day  in  oosrt^  wlMlter  ift  li 

Mfwd  bgr  tho  dooMo  or  not^  and  ho  imj  ol  taj  timo  dnteg  Uo  inimiHy,  bj 

Uiiioxtfriaiidor  gMffdiMi,fi]oanori^mal  biU  to  inpooeh  »  doerao  ogyMl 

Um:  Ikaiaiftaiiii  ▼.  Sedbert,  41  LL  177,  wImco  tho  prino^  eooo  ww  ap- 

(rand,  at  leoil  oo  br  «•  indioning  tho  doctrino  thot  a  bill  iid|^t  bo  iDod  by  a 

flmor  to  impeaoh  a  docreo  against  him  for  frandy  or  oron  for  orroc  appoaring 

iaftofennardouoo.     Thogreatoat  iaimoaa  la  roqniiod  by  thooe  introatod  bj 

kv  to  oandaot  jmdkial  aalaa,  and  thooo  who  jwrnhaoa  at  aobh  aalaa;  and  an j 

■gneDHB^  oontrao^  or  anaogemont  ontorod  into  on  tho  part  of  tho  biddora 

wlfldated  to  atiila  ooanpotition  at  tho  aalo  ia  oontniy  to  pnUio  policy,  a 

fond  upon  tho  kw,  aaid  will  ntkto  tho  aak:  YTtbonT.  KObgg,  77  U.  40. 

Ibe  pnaoipal  caaa  wna  dkthvgvkhod  in  ifoofv  T.  ir<4  ao  U.  8I&    In  tho 

kttor  oaao  ft  waa  hdd  tiwt  tho  ndo  m  io0tfd  to  adndnJataaftoffir  aalaa  i%  that 

vban  tho  ooat  linn  oooo  obtainod  jvEiadiotian  by  notloa  and  potUion,  tiban  it 

antt«a  not  what  orrora  may  intenrano^  tho  tiiia  of  tho  pnwihaair  k  protoetod 

voder  tho  dooreo.    Ihkmkb  Hwaahald,  «lM>i^pliaaaawaainaoaaowboro 

tfaaado  nndar  tibe  daorao  k  attaokod  ooQatavally  by  bill  in  dnmoaryp  aa  in  a 

dinetpRwoadingtorovanathodoerao.   Bat  ft  wao  ako  bald  that  Ihk  rak  k 

■ot  k  ooniliot  "With  anyfldng  daoided  in  tho  pritto^al  oaaa^  aa  tho  ooort  in  tho 

littar  oaoo  logprdod  the  whdo  prorooding  aa  tatntod  with  foand,  and  that  the 

drfwndanti^  ksving  raooiTod  notieo  at  tho  aala^  ooiild  not  claim  to  bo  innooent 

ffuvhaana;  noid  ft  k  npon  tfak  groond  that  tiio  prino^al  oaao  k  postainaUo 

indmhamfcaopywfthtfaondingofthooonrtinthoothoreaaaa.    Thoprindpal 

caaa waa diarttngnkhod bk M^ordr. Sfahmback, 46 Id. >0B.    In  aammariiing 

tha  formar  eaoa^  tho  frand  waa  roforrad  to^  and  ft  wao  ahown  that  the  bill  ioi- 

pMchod  the  dacroo  for  tho  aak  of  tfaa  land,  and  to  iHiieh  tho  guardian  waa 

Mida  adoiandant  with  tho  pnrcfaaaor  nndar  hk  aalo.    Bat  in  tho  latter  caaa 

^  gBardmii  waa  not  a  party,  and  tiie  bill  waa  only  a  ooOataral  attack  on  the 

daeraaof  oale  obtainod  by  the  gnardian,  and  idiarain  a  want  of  jnriadiction 

k  tho  oirooft  eoort  to  order  tho  aak  waa  alleged.    Thoprino^  caa 

CBtkkad  In  ifnf^bnl  t.  Sfaktnbaek,  mpra,  whoM  ft  waa  atatad  that 


Williams  v.  Ballangb. 

[31  Xunioia,  lA] 
GiTnm  Vki-aiiPLB  Tnu  ov  in  Yaxm  s  Such  Tnui  am  will 
AmxBD  PjMHMUgiOBr  to  tfaoao  nkiming  nndar  it»  aithar  direotly  or  haTing 
a  title  oonnooted  with  it^  with  poaaeaaioB  for  aeran  yaara^  aa  raqnirad  by 
tho  atatnto  of  lindtationa  of  niinoia. 

SumomrT  to  fiUxiBrr  Seatdtb  ov  LmiTAnoira  nr  Illinois 
where  a  party  with  hk  tenanta  baa  ooonpiod  and  reeided  npcn  the  legal 
aabdiviaion  ci  land  deooiibod  in  hk  patent  for  tho  period  of  aeven  years; 
althimgh  anch  party  baa  anbdivided  the  land  into  town  lota.  It  k  not 
that  be  ahoald  reaide  npon  erery  part  and  parcel  of  tho  land. 


Ejbcthbnt.  Ballanoe  made  a  claim  to  and  improvemeDta 
upon  a  fractional  quarter-Bection  of  land  in  Illinois^  in  1832. 
A  patent  issned  to  him  therefor  in  1838.     He  resided  upon  an 
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adjoinii^  quarter-section  most  of  the  time  mitil  1844,  when  he 
moved  on  to  the  fraction  first  named.  Before  then,  however, 
he  had  laid  out  the  land  into  town  lots  and  leased  the  lot  in 
question  to  one  Cole,  who  bj  himself  or  subtenants  occupied 
Uie  inremifes  under  that  lease  as  tenants  of  Ballance,  up  to  the 
time  when  this  suit  was  commenced.  Plaintiff  Williams  had 
a  deed  to  the  lot  in  question  through  intermediate  conveyances 
from  those  who  claimed  it  in  fee  under  the  act  of  congress  of 
March  3, 1823,  in  relation  to  French  claims.  The  land  for 
which  this  suit  was  brought  was  French  claim  No.  59.  Bal- 
lance's  patent  was  a  fee-simple  title  upon  its  &ce;  subject,  how- 
ever, to  the  rights  of  any  and  all  persons  claiming  under  the 
act  of  congress  of  March  3, 1823,  entitled  "An  act  to  confirm 
certain  claims  to  lots  in  the  village  of  Peoria,  in  the  state  of 
Illinois."  The  Illinois  statute  of  limitations  of  1885  provided 
that  one  having  a  right  of  entry  upon  lands  actually  possessed 
by  another,  and  who  had  a  connected  title  in  law  or  equity  de- 
ducible  of  record  from  the  United  States,  etc.,  should  be  barred 
unless  such  entry  was  made  within  seven  years  from  the  time 
of  such  possession,  except  when  the  possessor  should  have  ac- 
quired such  title  after  the  time  of  taking  possession;  in  which 
case  the  limitation  would  begin  to  run  from  the  time  of  acquir* 
ing  title.  It  also  provided  that  actions  for  the  recovery  of  such 
lands  should  be  brought  within  seven  years  next  after  the  tak- 
ing of  such  possession;  except  when  the  possessor  should  have 
acquired  such  title  after  taking  his  possession;  in  which  case 
the  limitation  would  begin  to  run  from  the  time  of  acquiring 
title:  See  Sess.  Laws  1835,  p.  42.  The  court  found  for  defend- 
ants, and  rendered  a  judgment  against  plaintiff  for  costs. 

WUUafMj  ChimshaWf  and  WUUamSy  for  the  appellant. 
O.  BaUa/nee^  for  the  appellees. 

By  Court,  Caton,  C.  J.  That  the  patent  to  Ballance  was  a 
sufficient  title  to  satisfy  the  requirement  of  the  statute  of  limi- 
tations of  1885,  we  have  already  decided  in  the  case  of  Lender 
V.  Kiddevj  28  111.  49,  and  the  only  remaining  question  is, 
whether  the  defendant  had  the  possession  required  by  the  stat- 
ute under  this  title.  The  patent  is  for  the  south-west  fractional 
quarter  of  section  9,  in  town  8  north,  of  range  8  east,  of  the 
third  meridian,  and  was  issued  in  January,  1838.  As  early  as 
1832,  Ballance  made  a  claim  to  this  fraction,  and  commenced 
making  improvements,  but  resided  on  an  adjoining  quarter 
most  of  the  time  till  1844,  when  he  moved  into  a  new  bou^^e 
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he  had  built  on  the  fraction.  In  the  mean  time  he  had  laid 
out  the  fraction  into  town  lots,  and  leased  the  one  in  question 
to  Cole,  who  has,  by  himself  or  subtenants,  occupied  the  prem- 
ises, under  that  lease,  as  tenants  of  Ballance  eyer  since.  Did 
Ballance  occupy  the  premises  described  in  the  patent,  since 
1844,  by  actual  residence  thereon?  The  fact  simply  is  that  he 
did,  but  he  did  not  reside  upon  every  square  yard  of  the  prem- 
ises, nor  ui)on  the  particular  lot  Nor  was  it  necessary.  He 
resided  upon  the  legal  subdiTision  described  in  his  patent,  the 
evidence  of  his  title,  and  possessed  and  occupied  it  by  himself 
and  tenants.  We  think  the  laying  out  the  land  into  town  lots 
did  not  deprive  him  of  the  benefit  of  the  statute  of  limitations 
of  1835  as  to  aU  the  fractional  quarter  except  the  particular 
lot  on  which  his  house  stood.  He  had  a  right  to  divide  it  into 
ae  many  lots,  or  jwrtions,  or  divisions,  as  he  pleased,  and  put 
a  separate  tenant  on  each,  and  their  occupancy  would  be  his 
possession,  and  the  law  only  required  him  to  possess  and  reside 
upon  the  premises  claimed  by  his  title  papers,  but  the  law 
does  not  say  upon  what  portion  he  should  reside,  and  above 
all,  it  does  not  declare  that  he  should  reside  upon  every  por- 
tion of  it.  We  entertain  no  doubt  that  the  possession  of  and 
residence  upon  this  fractional  quarter-section  were  sufficient 
to  satisfy  the  requirements  of  the  statute,  and  the  judgment 
must  be  affirmed. 
Judgment  affirmed. 

Patent  is  Bbrxb  Lsoal  Titlb  trax  Puob  Bntbt,  ab  Onmro  Bnnrr 
TO  PoanflSioif :  Oarman  ▼.  Johmn,  61  Am.  Deo.  098^  and  note  097. 

Advkbsk  PoaBBUov  roB  Period  Prbsoribbd  bt  Statdtb  or  LmrtA* 
TiOHS  WILL  Cojnm  Titlb  to  Lamd:  Sittmp  v.  //airy,  61  Am.  Dea  300,  and 
•oollected  oaMt  in  note  to  mdm  904;  SrMis  Adm'rs  r,  Dela  Oarta,  65  Id. 
147. 

EflRBKTIALS  OW  AdTXBSB  POMMBIOy  TO  DbVBAT  &rATUTB  Or  LDflTATIONa: 

See  collected  oaaaa  in  note  to  8imHp  ▼.  Hemy,  61  Am.  Deo.  805;  Stamper  ▼. 
-Orifim^  65  Id.  628;  WpaU  y,  Skm,  68  Id.  518;  Drap^  ▼.  ShML,  68  Id.  462; 
Bmmplaind  ▼.  MeKbm^  70  Id.  115;  Ltget  v.  Ih^lt^  Id.  240;  McAriimr  ▼. 
'Cdrrie'e  Admr,  Id.  529,  and  notee  to  theae  caaea. 

Aovebsb  PoMBanoH  or  Pabt,  when  Extevu  to  Wbolb:  See  Damki 
Y.  MWa,  10  Am.  Dec.  707;  Onwett  t.  Bebee,  88  LL  172;  Overkm's  Htkn  ▼. 
Damuon.  42  Id.  544;  AHenuu  ▼.  Ltmg,  45  Id.  688;  MMthum  ▼.  WiOM,  51 
id.  687,  and  notea  to  aama,  where  prior  oaaaa  in  thia  aeriea  are  ooUaoted  or 
tefarred  tew 

Thb  novoiPAL  OABE  IS  GRMD  in  HotteU  Y,  Bidgefy,  49  HL  206^  to  the 
point  that  the  vmty  or  identity  of  a  tract  of  land  ia  not  deatroyed  hj  ita 
eabdiriaioa  iato  atveeta  and  lota.  It  waa  also  aummariaed  in  Whmiom  ▼. 
78  Id.  18,  19,  and  cited  to  the  point  that  a  reaidence  upon  or  the 
cl  a  part  of  a  tract  for  uae  ia  held  to  be  actual  pooaeaaion  of 
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whole  tmot  or  body  to  wbibh  he  holds  title;  and  that  although  a  party 
may  deriTe  his  title  to  different  tracts  of  land  from  different  ■ourona,  yet  it 
the  traeta  adjoin  eaidi  other,  and  are  all  in  one  indoenrc^  and  there  is  no  one 
bnttheownerreBdiagthsTMiiyanehreaidenoeiaan  *'aetoalre8idenoe''«ipos»> 
all  the  tracti  within  the  MiaiDg  of  the  limitation  Uw  of  183ft. 


Baldwin  t;.  Amseioan  Ezpbbss  Gobipaxt. 

rn  luiHon,  117.] 
SzFBiaa  CouTAsmm  axil  Commouk  GARUXRa  and  responsible  aa  aneh. 
Actual  Dblzvbbt  to  Pbopib  Person  at  hd  Ribidbios  or  Pi.aoi  op 

BUBINISS  IS  NbCESSART  to  DnCHAKGB  OnB  of  hd   RiBFONaZBXLITT  A* 

CoMMO!!  Cabrbb,  oxcept  he  can  show  that  he  has  performed  aneh  en- 
gagement»  or  has  been  excused  from  the  performanoe  of  it,  or  been  pre* 
vented  by  the  act  of  God  or  a  pnblio  enemy. 
BzpRXBS  CoMPAHT  PBOMisB  TO  DxLivxB  Dff  PntsoN  at  principal  and  im- 
portant plaosa,  and  nnless  this  duty  is  performed  it  will  be  held  liable. 

EZPU2I8  OOMPAirr  MAT  BB    DUCBABOBD  OF   LlABILnT  FOB    NoH-OELITBB* 

d  Pbbsob  by  giving  prompt  notice  to  the,  consignee  of  the  srriTal  ol  a 
package,  at  nninq^ortant  and  ont-of-the-way  places^  and  where  the  bnai: 
ness  of  the  company  is  not  soffident  to  justify  the  keeping  of  a  delxwy- 
agent 

OOSSIONOBS  WILL    BB  PhMUMBD   TO   HATB   OOHTRAOTBD  WITH   RuBBBVOB 

TO  Rbasgbabl^  Kbowb,  abb  Will-b8tablishbd  OmrroM  of  expreas- 
company  in  deliTering  goods  and  packages  at  way-stationa  by  notiesb  and 
depoatting  them  in  a  safe  receptacle.  Bat  prompt  notioe  to  the  consignee 
mnst  be  given  to  exonerate  the  company. 
KzFBBSs  Oo»A2nr  will  bot  bb  Prbsumbd  to  batb  Pbbfobmbd  m  Dmrr, 
where  its  cnstom  haa  been  to  enter  all  paekagee  before  deUveiy  on  a  de- 
livery-book,  and  upon  which  a  receipt  is  taken  upon  the  deliveiy,  if  n» 
snob  entry  haa  been  made  upon  the  deliTery-book. 

AflgUM psrr  to  recover  the  value  of  a  package  of  money,  which 
the  defendanti  as  a  common  carrier,  undertook  to  convey  from 
ChicagOy  Illinois,  to  Madison,  Wisccmsin,  there  to  be  delivered 
to  D.  J.  Baldwin,  or  his  authorised  agents,  and  which  the  said 
defendant  failed  to  perform.  Herman  Baldwin  was  consignor 
and  plaintiff.  Judgment  against  the  plaintiff  for  costs.  Most 
of  the  facts  appear  in  the  opinion.  About  one  month  before 
the  money  was  sent,  D.  J.  Baldwin  appointed  an  agent  to  re- 
ceive it.  This  order  was  read  by  defendant  in  evidence,  and 
was  in  the  following  words:  ''H.  A.  Douglas,  Ag't  Am'n  Ex 
Co.,  please  deliver  to  C.  T.  Flowers,  or  Dane  Cknmty  Bank,  any 
pkgs.  that  may  come  to  your  office  for  me.  Bwraboo,  WIm^ 
Aug.  8, 1857.  D.  J.  Baldwin."  The  substance  of  the  evidence 
will  appear  from  the  opinion. 
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Jentins  and  Blanehardj  Hat  the  plaintiff  in  efior. 
ScaAUj  McAUitUr^  and  Jewettj  for  the  defendant  in  error. 

By  Courts  BBnas,  J.  The  question  in  this  case  is.  Was  there 
sufficient  eyidenoe  of  a  delivery  of  this  package,  or  of  an  offer 
to  deliver,  as  will  discharge  the  liability  of  the  express  com- 
pany as  a  common  carrier;  or  change  it  into  the  liability  of  a 
dejKMsitaiy  simply? 

There  is  no  count  in  the  declaration  against  the  defendant 
charging  any  other  contract  with  it  than  that  as  a  common 
carrier;  and  consequently  all  evidence  in  relation  to  the 
security  of  the  safe,  or  the  absence  of  a  night  watch,  is  out  of 
the  question.  The  defendant  can  only  be  liable  as  a  common 
carrier,  and  in  no  other  character,  on  this  declaration.  We  do 
not  consider  there  is  any  offer  to  deliver  this  package,  either 
to  the  officers  of  the  Dane  County  Bank  or  to  Flowers,  or  to 
any  one  in  his  employment  authorized  to  receive  it,  proved. 

The  testimony  of  Douglas,  the  agent  of  the  express  company, 
taken  in  connection  with  that  of  Memhard,  the  messenger  of 
Treadway,  one  of  the  employees  of  the  bank,  and  of  Brown,  the 
cashier  of  the  bank,  and  of  Willis,  the  clerk  of  Flowers,  all  go 
to  show  that  the  package  was  not  ever  tendered  by  Douglas  to 
either  of  them,  and  he  shows  most  clearly  that  the  package 
was  at  no  time  ready  for  delivery,  either  to  the  bank  or  to 
Flowers,  for  he  says  it  was  the  custom  at  the  express  office  to 
enter  the  packages  received  in  a  delivery-book,  which  is  also 
the  receipt-book,  and  by  which  book  they  deliver  to  consignees, 
who  sign  a  receipt  in  this  delivery-book.  Now,  this  package 
was  never  entered  on  this  book,  and  of  course  was  not  ready 
for  delivery. 

The  banJc  had  no  opportunity  to  refuse  to  receive  the  pack- 
age, for  it  was  not  offered  to  any  officer  of  the  bank.  One  or 
more  of  them  was  informed  there  was  such  a  package  there  for 
Baldwin,  but  though  the  bank  office  was  not  five  steps  distant, 
and  in  the  same  building  with  the  express  office,  the  express 
agent  did  not  take  it  to  the  bank  and  there  offer  to  deliver  it. 
It  was  not  offered  to  Flowers,  or  his  clerk,  at  his  place  of  busi- 
ness. The  clerk  was  merely  told  by  the  messenger,  when 
making  his  rounds,  there  was  a  package  for  Baldwin  at  the 
office,  and  the  clerk  said  he  would  ''go  round  and  see  about 
if  When  at  the  office  the  package  was  not  offered  to  him. 
and  if  it  had  been  he  would  not  have  been  authorized  to  re- 
ceive it  at  the  office,  it  Act  having  been  entered  on  the  delivery- 


t92  Baldwtn  V,  American  Expbb88  Ca       [TlHnnla, 

book,  and  the  custom  of  the  express  company  being  shown  to 
be,  at  Madison,  to  deliver  by  that  book  to  the  consigneeB  in 
person,  or  to  their  authoruEed  agent,  at  their  place  of  basinesB. 
An  ofiTer  to  deliver  at  the  express  office,  if  that  was  proved, 
under  such  circumstances  amounted  to  nothing. 

Mr.  Fargo,  the  general  agent  of  this  company,  says:  ''We 
deliver  goods  actually  to  the  person,  or  by  notioe,"  by  which 
we  would  understand  that  at  important  towns  on  their  routes, 
and  at  the  termination  of  their  routes  at  important  towns,  they 
deliver  personally;  at  way-stations  by  notice,  and  by  deposit- 
ing the  goods  or  packages  in  a  safe  receptacle,  if  thai  be  the 
known  custom  of  the  company.  Such  a  custom  may  be  rea- 
sonable, and  therefore  legal,  and  if  well  established,  parties 
will  be  presumed  as  having  contracted  with  reference  to  it; 
but  at  small  stations,  where  the  business  will  not  justify  then^ 
in  keeping  a  special  delivery  agent,  prompt  notice  should  l>e 
given  to  the  consignee  in  order  to  discharge  them  fix)m  the 
strict  liability  of  common  carriers.  Mr.  Van  Vleet,  the  check 
clerk  in  the  United  States  express  office,  says  that ''  the  gen- 
eral method  of  conducting  an  express  business  is  to  take  re- 
ceipts in  a  receipt-book,  which  is  called  the  delivery-book." 
This  was  the  custom,  as  proved  by  Douglas,  of  the  defendants 
at  Madison. 

The  cases  cited  by  defendant's  counsel,  of  vessels  and  rail- 
road companies  delivering  goods  at  their  landings  or  depots 
with  or  without  notice,  cannot  meet  such  a  case  as  this,  where 
the  undertaking  is  to  deliver  in  person. 

It  is  the  settled  doctrine  of  England  and  of  this  country  that 
there  must  be  an  actual  delivery  to  the  proper  person,  at  his 
residence  or  place  of  business,  and  in  no  other  way  can  he  dis- 
charge himself  of  his  responsibility  as  a  common  carrier,  ex- 
cept by  proving  that  he  has  performed  such  engagement,  or 
has  been  excused  fix)m  the  performance  of  it,  or  been  prevented 
by  the  act  of  God  or  a  public  enemy:  Stephenson  v.  Hartj  4 
Bing.  476;  Oamett  v.  WUlany  5  Bam.  A  Aid.  53;  Duffy,  Buddy 
3  Brod.  &  B.  177;  Hyde  v.  Navigation  Company  from  the  2Ven4 
to  the  Mersey y  5  T.  R.  389;  2  Kent's  Com.  604;  Oibson  v.  Cul- 
ver,  17  Wend.  305;  Eagle  v.  White^  6  Whart.  505;  Moore  v. 
Sheridinej  2  Har.  &  M.  453;  Chickering  y.  Fowler,  4  Pick.  371; 
Young  v.  Smith,  3  Dana,  92  [28  Am.  Dec.  57]. 

It  is  necessary,  in  order  to  give  one  security  to  property,  this 
rigid  rule  should  obtain,  and  it  has  for  years  been  enforced 
against  common  carriers.  They  are  considered  as  insurers  and 
are  under  that  responsibility;  and  to  prevent  litigation  and 
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cvoid  the  noooBBity  of  ping  into  the  aTftmtniilion  of  mattem 
difBonh  to  be  umTeledy  fl^  law  very  JTuQjy  in  ease  of  losSi 
|if80ciiiie8  against  tfaem.  The  rule  being  so  rigcmnia,  they  are 
entitled  to  demand,  and  do  demand,  a  oompenBation  fiv  their 
eervioee  in  IbU  piraportiony  at  least,  to  the  riaks  inonf^^  The 
eompany ,  in  this  case,  have  shown  no  excuse  fiv  the  non-d^ 
liTery  of  the  package.  The  fiu^  and  the  law  are  against 
them.  We  have  not  the  oppoortonity  to  eiamine  the  ease  ol 
ManhaU  t.  Americam  Etprm  Co.,  7  Wis.  1  [78  Am.  Deo.  881], 
fefened  to  by  defendant's  coansel,  in  which  this  company  pie- 
Tailed,  as  is  said,  upon  the  same  state  of  £ftcts  npon  which  we 
liaTS  adjudicated.  We  are  inclined  to  think  there  mnst  have 
been  some  dreumstanoe  in  that  case  not  foond  in  this,  which 
determined  the  recovery.  It  may  be  Uie  proof  in  that  case 
showed  the  entry  of  the  package  on  the  delivery-book,  and  an 
offer  at  the  bank,  perhaps,  after  bank  hours,  and  a  refiisal  to 
leceiye  it  on  that  acooont,  or  some  other  controlling  taat  not 
appearing  in  this  record. 

If  not  so,  then  we  can  only  say  we  differ  from  the  supreme 
court  of  Wisconsin  in  our  view  of  the  law  upon  the  &cts  pre- 
sented. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 

ExntHB  CoMPAsmB  abm  Lusls  is  CamiiMi  CAaaiSMt  SMiioteleiM- 
«r<i  T.  Tmruer^  7  Am,  Deo.  814.  Snoh  oompaaioi  hxTn  in  sqim  instHMM^  baft 
witboot  saooeoi,  attempted  to  eaoape  from  meh  liability  by  eMwimfng  ofttior 
Samoa  ae  forwarderiy  traaepoptation  oompeiiieip  efco.9  end  oontvaotins  to  oob« 
▼ey  goods  in  that  character:  See  note  to  Cftewi/iier  t.  Siraham,  47  Id.  Wk 

CkxMHQH  Caxbxbl's  LiABnjTTy  TKBMDrAiioH  OF:  8tom  T.  WaUi,  fi2  Am. 
Deo.  621;  Norway  PMu  Cb.  ▼.  Botkm  S  M.  B.  i?.,  61  Id.  428;  Chkoffo  He, 
M,  R.  Cb.  ▼.  Warren^  68  Id.  817,  and  note  820;  note  to  Blouom  ▼.  Or^lm,  67 
Id.82;  Mo9e9T.B(MUmA  JfaJM J?.  J?.,  64 Id.  381, and ooUeoted  oaaeainthe 
noto  to  aame  892.  Comnion  oarrien  are  liable  except  for  act  of  Ood  or  the 
paUioenemyt  Nmnoa^  Plakm  Co.  ▼.  j8oftofi«fr  JfaineJS.  J2.,61  Id.423|  TrctM" 
pariatkm  Co.  t.  Tien,  64  Id.  8M»  and  collected  caaea  thereto. 

Thb  PBordPAL  am  was  ohid  in  the  following  deoiBiooa  and  to  the  point 

named:  Ezpreaa  companiea  are  common  oarriera,  and  liable  aa  each.    Th&j 

are  inaorera  for  the  aaf e  delireiy  of  property  intmsted  to  them  for  tranapor- 

tation,  and  will  not  be  excoaed  for  ita  non-deUrery  except  by  act  of  Ood  or 

the paUio enemy:  ChOkerr.  Adam$  Jfe.  Cb.,  88  HI.  607.    Pablio  policy  haa 

alwaya  demanded  thia  role,  inaamnch  aa  the  gooda  are  entirely  in  the  power 

of  the  carrier,  and  it  being  ao  easy  for  him  to  conceal  hia  fraud  or  miacondnct^ 

and  ao  difficult  for  the  owner  to  prove  it,  the  law  doea  not  permit  inqoizy, 

bvt  asppliea  tho  want  of  proof  by  a  ocnchiaive  pteanmption:  lUkuk  Cent,  B, 

A  Cb.  T.  JPVaiil»ii6er^  64  Id.  96.    Bjipieai  onmpanina  are  bound  to  daliw 
▲h.  Dna  Yd..  LXZIV— U 
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to  Hm  oonrigime,  and  unlMi  thli  duty  !■  performed  they  will  be  liable;  hat 
at  plaoes  where  fheb  bwiiieea  ia  not  niffioient  to  Juatify  the  keeping  d  a- 
meatenger,  they  may  be  diadharged  of  liability  for  non-deliTery  in  peraon,  if 
prompt  notioe  ia  giYen  to  the  oonaignee  of  the  arriTal  of  the  package:  Amtr- 
foM  M.  U.3»,Co.  ▼.  Schkr,  66  Id.  148.  There  ia  aome  doabt  in  the  book» 
aa  to  what  facte  amoimt  to  a  deUTery,  ao  aa  to  diaohaige  a  eommon  canier. 
H  it  be  the  bnaineaa  of  the  carrier  to  delirer  gooda  at  the  honae  to  wliich  they 
are  directed,  he  ia  boond  to  do  ao^  and  giro  notice  to  the  oonaignea  The 
aotoal  daliTeiy  to  the  peraon  ia  generally  oonceded  to  be  the  dnty  of  the  ear- 
lier: Chkago  is  N.  R,  M.  Oo,  ▼.  Sanoyer^  69  Id.  280.  An  ezpreaa  company  ia 
not  only  required,  aa  a  oommon  carrier,  to  tranaport  gooda  to  the  place  of 
deatination,  bat  tiie  further  dnty  ia  impoeed  upon  each  company  to  deliTer 
the  gooda  to  the  oonaignee  at  hia  reaidence  or  place  of  boafaieai:  Aftnerkan  if* 
U*  Ex,  Co,  v.  Woffp  79  Id.  482.  The  dnty  of  an  ezpreai  company  vpoa  re- 
ceiring  a  package  ia  to  aaf ely  carry  and  ddiver  it  to  the  oonaignee,  and  the 
only  way  it  can  reUere  itNU  of  tbia  reiponaihQity  aa  a  crnnmcn  carrier  ia  by 
ahowing  pflrformance  ef  ite  engagement,  or  that  it  had  been  preyented  by  the 
lel  ef  God  or  a  pablio  «Mmy t  AwurkamM.U.  Mm,  O^r.  Mk,  71  li.9U. 
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Nhw  Albany  and  Salem  R  R  Ga  tr.  Tilton. 

[12  IHBIAKA,  9,] 

Adhcb  or  Proobb  ok  CatmuotoR  ov  Railsoad  Traut  is  a  niffleisiit  and 
Ttlid  aervioe  npon  the  oorporation  owning  fho  train,  vndor  a  atatate  ex* 
pnady  proriding  for  aaoh  method  of  aerWoe. 

Skatutb  Reoulahno  Fingino  ot  "ELailboadb,  axd  Holdivo  CouTAjnm 
Leabu  vob  Ihjukt  to  AiriMALa  oanaed  by  want  of  anoh  fenoea,  ia  a 
polico  regalation  for  the  protection  and  aafety  of  paaiengera,  rather  than 
for  the  proteetion  of  the  owners  of  animals,  and  therefore  the  legiaUtiir« 
possesses  the  power  to  presoribe  snoh  a  regolationy  either  at  the  formic 
tion  of  the  oompany,  or  after  the  charter  has  been  granted  and  the  road 
boilt^  and  though  snoh  charter  is  not  amendable. 

AcnoK  to  reooyer  the  value  of  a  mare  alleged  to  have  heen 
killed  by  defendants'  looomotiye.    The  opinicm  Btates  the  fieusts. 

W.  O.  Cooper y  for  the  appellants. 
D.  D.  Pratty  for  the  appellees. 

By  Conrt,  Hanna,  J.^  This  was  an  action  oommenoed  before 
a  justice  of  the  peace  by  Tilton,  to  recover  of  the  appellants 
the  value  of  a  mare,  alleged  to  have  been  killed  by  the  loco- 
motive, etc.,  of  said  company. 

There  was  a  recovery  of  one  hundred  dollars  before  the  jut- 
tice,  and  also  for  the  same  amount  in  the  circuit  court  upon 
appeaL 

There  is  no  allegation  in  the  pleadings  of  negligence,  nor  waa 
there  any  evidence  upon  the  trial  upon  that  point,  nor  was  there 
any  evidence  of  any  order,  under  Uie  statute,  of  the  county  au« 
thoritieSyin  relation  to  the  kind  of  ftnlnnAla  that  should  be  per- 
mitted to  run  at  large. 

us 
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T&e  0ait  was  evidently  ioBtitated  under  the  act  of  Match  1, 
*1888,  copied  at  large  in  the  Madwmete.  B.  B.  Oo.y.  WhUmieeL 
'  S  Ind.  218. 

The  main  point  argued  in  thia  case  is  as  to  whether  the  act 
>  leferred  to  is  ccmstitutionaL 

Before  proceeding  to  the  examination  of  that  question,  we 
win  dispose  of  some  others  that  are  raised  and  arguedy  althonc^ 
L.bereiofore  either  directly  or  indirectly  decided. 

1  It  is  insisted  that  the  service  of  a  notioe  of  the  day  of 
'Wal  en  a  conductor  of  a  train  was  not  such  service  as  should 
compel  the  appearance  of  the  defendant,  although  the  statute 
expressly  provides  therefor. 

In  addition  to  the  reasons  given  in  New  Albany  A  S.  R  R. 
Co.  V.  OroomSy  9  Ind.  243,  sustaining  such  service,  we  might 
say  that  the  policy  of  our  system  of  jurisprudence  requires  that 
the  party  to  be  affected  directly  by  a  judgment  should  in  some 
iorm  have  notice  of  the  pendency  of  proceedings  in  a  court  of 
justice  which  might  ultimately  result  in  such  a  judgment. 
IS^here  the  proceedings  are  against  a  natural  perscm,  the  best 
Bxodb,  and  therefore  the  one  that  should  be  adopted,  where  it 
can  be,  keeping  the  ends  of  justice  to  both  parties  in  view,  is  by 
persona]  service;  but  as  to  one  of  those  impalpable  and  imper- 
ceptible bodies,  known  as  artificial  persons,  or  bodies  corporate, 
such  a  rule  cannot  prevaQ;  for  a  service  upon  a  director,  an 
officer,  or  an  agent  of  such  an  institution  could  not  in  point  of 
fact  be  said  to  be  a  service  upon  the  person  sued — ^the  artificial 
person  before  then  created  by  the  law.  The  power  that  created 
and  breathed  into  being  such  a  person  ought  to,  and  in  our 
opinion  does,  possess  the  right  to  prescribe  the  mode  of  bring- 
ing such  persons  to  the  bar  of  judgment. 

2.  That  proof  ought  to  have  been  made  by  the  plaintiff  that 
the  animal,  for  the  killing  of  which  suit  was  brought,  was  such 
a  one  as,  by  order  of  the  board  of  commissioners  of  that 
county,  was  permitted  to  go  at  large:  1  R.  S.  102. 

The  most  that  can  be  said  in  reference  to  the  necessity  of 
such  an  order  and  the  proof  thereof  is  that  domestic  animals 
which  are,  in  the  absence  of  such  order,  permitted  by  their 
ewner  to  pass  off  his  premises  on  to  the  premises  of  another, 
«r  on  to  a  public  or  private  way — ^in  a  word,  to  run  at  large 
— are  trespassers.  Whether  such  a  position  is  correct  or  not, 
we  shall  not  examine,  for  the  reason  that  in  our  view  such 
proposition  might  be  conceded,  and  yet  the  company  would  bo 
fiable  in  the  case  at  bar. 

In  the  argument,  this  question  is  treated  as  one  affecting  tlM 
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fights  of  the  parties  to  this  suit  alone.  This  is  too  ciicam- 
scribed  a  view  of  the  intention  of  the  law-making  power  in  the 
enactment  of  the  etatutes  regulating  the  fencing  of  railroadsi 
and  in  reference  to  animalB  nmning  at  large.  It  is  clear  from 
the  context  of  the  latter  statate  that  the  Iq^islatore,  by  its 
enactment,  was  looking  more  to  agricultural  interests  tiisQ  to 
the  jHTotection  of  railroad  property. 

The  former  statute  is,  in  our  opinion,  in  the  nature  of  a 
police  r^^ulation.  By  its  terms,  railroad  companies  are  re- 
quired to  fence  their  roads,  or  hold  themselves  liable,  to  a  cer- 
tain extent,  for  animals  injured  for  the  want  of  such  fences. 
The  legislature  certainly  possessed  the  power  to  incorporate 
such  a  provision  in  a  charter,  or  in  a  general  law  authorising 
the  formation  of  companies.  Such  power  has  been  heretofore 
exercised  and  sustained  in  New  York:  Laws  of  N.  Y.  1860,  p. 
238;  Cormn  v.  New  York  &  Erie  R.  R.  Co.,  18  N.  Y.  42. 

Here  our  legislature  did  not  incorporate  the  regulation  in  the 
charter  of  the  appellants,  but  after  the  construction  of  the 
road  attempted  to  prescribe  it.  It  is  insisted  that  by  the  act 
additional  and  heavy  burdens  are  attempted  to  be  fastened 
upon  the  company;  that  it  is  in  reality  an  alteration  of  the 
charter,  when  it  was  provided  in  the  original  charter  that  ne 
alteration  should  be  made,  etc.:  Local  Laws  of  1848,  p.  456; 
in  a  word,  that  the  act  is  unconstitutional,  because  it  interferes 
with  vested  rights,  and  impairs  the  obligations  of  a  contract. 
It  is  assumed  that  the  act  of  the  legislature  granting  to  the 
appellants  certain  franchises,  and  the  acceptance  of  the  act 
and  exercise  of  the  franchises  by  the  company,  are  a  contract. 

We  shall  not  stop  to  inquire  into  the  rights,  or  rather  to 
limit  our  inquiry  into  the  rights  and  remedies,  which  exist  as 
between  the  company  and  the  owner  of  an  animal  that  might 
chance  to  be  injured  on  the  road,  or  the  power  of  the  legisla« 
tore  to  prescribe  rules  in  reference  thereto,  if  his  rights  were 
alone  involved.  The  stockholders  of  a  railroad  company  may 
have  large  amounts  vested  in  the  enterprise,  and  those  who 
avail  themselves  of  that  mode  of  transi>orting  property  from 
point  to  point  might  likewise  risk  large  amounts  in  value 
aboard  the  cars  of  such  company.  Whilst  the  business  of  the 
oompany  should  be  confined  to  the  transportation  of  property 
alone,  the  power  of  the  legislature  to  impose  new  and  addi* 
tional  burdens  regulating  such  manner  of  transportation  may 
be^  in  our  opinion,  in  some  instances  questioned,  where  n« 
■nkma  qnestioii  could  arise  as  to  the  exercise  of  that  power  if 
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tV  J  company  should  undertake  to  transport  passengers.  This 
arises  out  of  the  fact  that  the  preservation  of  the  life  and  limb 
of  the  citizen  is,  by  the  law,  regarded  as  of  more  consequence 
than  the  protection  of  his  property.  When  power  is  granted 
to  organizations  to  prepare  ways  for  carrying  passengers  from 
point  to  point  with  great  celerity,  but  by  the  application  of  a 
propelling  agent  of  known  danger  and  almost  irresistible  foroe, 
it  would  appear  but  reasonable  that  a  right  should  be  lodged 
somewhere  to  maintain  over  such  organizations  a  supervisory 
control,  by  which  they  might  be  compelled,  under  penalties, 
to  adopt  approved  means,  when  discovered,  of  lessening  the 
great  danger  arising  from  the  ure  of  such  agent  and  mode  of 
conveyance.  Such  would  be  a  police  regulation — ^a  regulation 
for  the  protection  of  the  public.  It  is  but  the  application  of 
the  principle  that  he  who  possesses  a  right  shall  exercise  it  in 
a  manner  the  least  detrimental,  injurious,  or  dangerous  to  his 
neighbor.  The  penalty  under  the  regulation,  in  the  case  at 
bar,  is  the  payment  to  the  owner  of  the  value  of  the  animal 
killed.  It  is  in  that  respect  better  calculated  to  accomplish 
the  desired  end  than  a  fine  paid  to  the  public  might  be.  To 
the  company,  it  is  the  same,  whether  the  individual  or  the 
public  should  receive  that  amount;  but  to  others  it  is  difPerent; 
the  reception  by  the  owner  of  the  value  of  his  properly  is  in- 
tended to  prevent  heart-burnings  and  disputes,  and  to  check 
the  outburst  of  angry  passions,  in  a  form  that  might  be  di» 
astrous  to  human  Ufe,  by  the  perpetration  of  malicious  mia^ 
chief  to  the  work  itself:  See  Madison  etc.  22. 22.  Co.  v.  Whiteneek^ 
8  Ind.  230;  Corwin  v.  New  York  &  Erie  22. 22.  Co.,  13  N,  ¥•  42; 
Fawcett  v.  York  &  North  Midland  Ry  Go.y  2  Eng.  L.  &  Bq.  289; 
JefferaonviUe  R.  22.  Co.  v.  Applegate^  10  Ind.  49. 

By  the  first  and  second  sections  of  the  act  of  congress  of 
1847,  the  number  of  passengers  to  be  taken  on  board  certain 
vessels  to  be  carried  to  or  from  the  United  States  is  fixed  in 
proportion  to  the  space  to  be  occupied.  As  a  penalty  for  a 
violation  of  the  law,  the  master  of  the  vessel  is  subject  to  a  fine 
of  fifty  dollars  for  each  passenger  over,  etc.;  and  if  the  excen 
is  more  than  twenty,  the  vessel  to  be  forfeited  to  the  United 
States. 

In  the  case  of  the  United  States  v.  Brig  Neurea^  19  How.  9fi^ 
it  is  said  that  '^  the  object  of  the  act  in  question  is  the  proteo- 
tion  of  the  health  and  lives  of  passengers  firom  becoming  s 
prey  to  the  avarice  of  ship-owners."  There  is  no  intimation  that 
the  act  is  invalid;  but  to  the  reverse,  the  information  was  sua- 
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If  we  are  oorrecty  tfa6  object  of  ihiB  fltatnte  is,  among 
other  fhingB,  to  prevent  the  lives  of  paseengen  firom  becoming 
a  prey  to  the  avarice  of  railroad-ownen. 

By  the  act  of  congress  of  Jnly  7, 1838,  entitled  ^An  act  to 
provide  for  the  better  secority  of  the  lives  of  passengers  on 
board  of  vessels  propelled  in  whole  or  in  part  by  steam,"  it  is 
declared  that  '*  it  shall  be  the  duty  of  the  master  and  owner  of 
every  steamboat  mnning  between  snnset  and  sunrise  to  carry 
one  or  more  signal  lights,  that  may  be  seen  by  other  boats 
navigating  the  same  waters,  nnder  the  penalty  of  two  hondred 
dollars."  This  act  has  been  held,  in  all  its  provisions,  obliga- 
tory npon^  the  owners  and  masters  of  steamers  navigating  the 
waters  of  the  United  States,  etc.:  Waring  v.  Clarke^  5  How. 
465. 

Thus  it  is  seen  that  the  right  of  the  individual  citizen  to 
engage  in  the  business  of  carrying  passengers  to  or  from  ports 
of  the  United  States,  and  upon  the  waters  of  the  United  States, 
in  boats  propelled  by  steam,  is  restrained  and  regulated  by 
statutes.  Suppose,  in  the  first  cases  cited,  owners  had  invested 
large  sums  in  the  construction  of  vessels  destined  to  the  busi- 
ness of  carrying  passengers,  before  the  passage  of  the  statutes, 
and  that  thereby  the  number  that  might  otherwise  have  been 
conveyed,  and  tiie  profits  that  might  have  accrued,  were  re- 
duced one  third,  would  not  such  enactment  have  been  as  much 
an  infringement  of  individual  rights — as  much  an  interference 
with  legitimate  business — as  could  arise  under  the  enactment 
now  in  question?  In  point  of  fact,  it  would  be,  and  the  only 
reason,  we  conceive,  that  can  be  even  plausibly  urged  to  strike 
down  the  one  enactment,  while  the  other  is  sustained,  would 
be  upon  the  ground  that  the  legislature,  by  the  enactment 
authorizing  the  construction  of  the  road,  divested  itself^  and 
all  future  bodies  of  like  character,  of  the  power  to  make  regu- 
lations to  insure  the  safety  of  passengers  upon  such  road. 

One  of  the  ^'  inalienable  rights  "  of  man  is  ''  the  pursuit  of 
happiness,"  included  in  which,  as  generally  understood,  is  the 
right  to  acquire  and  quietly  enjoy  property.  Yet  by  these  acts 
of  congress,  this  inalienable  right  to  acquire  property  is,  to  a 
certain  extent,  infringed;  the  right  of  the  individual  is  treated 
as  secondary  and  subordinate  to  the  general  welfare. 

If  the  legislative  body  possesses  the  power  to  regulate  the 
enjoyment  by  the  citizen  of  an  inalienable  right,  we  cannot 
well  conceive  how  such  body  could  grant  to  a  few  of  the  citi- 
jens  of  the  state,  when  organized  into  a  body  politic,  rights  of 
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s  Uglier  dignity,  or  more  eacred  character,  ihan  thoee  gmer* 
ally  recognised  aa  inalienable. 

Viewing  in  this  light  the  questionB  inyolyed  in  the' case  ak 
bar,  we  are,  we  repeat,  clearly  of  opinion  thai  the  statate  ehoold 
be  considered  as  a  police  regulation,  and,  as  such,  is  yaUd  and 
binding  upon  all  railroads,  whether  constracted  under  charters 
granted  before  or  after  its  publication. 

The  judgment  is  affirmed,  with  costs. 


8IBTI0I  OF  PBooBi  ov  CcmKBAXoutB,  HOW  Maab:  8m  Bompmm  T. 
Wmu%  66  Am.  Deo.  116^  and  eztooaiTe  note  thereto  dieeaaiing  thb  mbjaol 
fiiUy,  119-122. 

RAn.BOATw,  DoTT  TO  FBWoa  Track,  ahd  Llumijit  ToOwraaor  AmxALS 
for  injury  otnsed  by  neglect  in  r^ard  thereto:  See  ikrfwm  ▼.  Poef^  R.  R* 
Co.^  72  Am.  Deo.  SSO^  and  note  228;  StUMmm  t.  PhOadeipkki  etc  R.  S.  OiKp 
Id.  6d8;  Vidaimrg  ele.  IL  R.  Ok  r.  PaUtm,  66  Id.  6G^  and  note  674.  Stat- 
ntee  providing  for  aooh  f enoeo  are  polioe  regnlatioDBi  and  the  l^giaUtore  may 
preeoribe  them  either  at  the  formation  of  the  company,  or  after  the  oharter 
baa  been  granted,  thon^  aaoh  charter  ia  not  amendaUe:  Inikmapoli*  di  €• 
R.R.€kK  r.  KtnhenU,  16  Ind.  86;  Toledo  A  W,  R.  R,  Co.  r,  Fauier^  22  U. 
tl9;  IndkmapoU$  df  O.  R.R,CkKT.  Cfuard^Uia.  223;  iAd^T.  fROfamu^Sr 
Id.  64;  J^ermmN.AL  R.R,C(kt.  Dunl€^291±  428;  LovMUb  He.  R.  R. 
Oo,  ▼.  Caublet  46  Id.  280^  all  oiting  the  principal  caae. 

Thb  principal  oasi  ia  made  the  basis  of  the  deciaion,  and  ia  followed  o» 
Ok^fataU,  in  New  Albany  dfS.R^R.  Oo,  r.  Maiden,  12  Ind.  10^  IL 


Strong  v.  Gleil 

[12  IMDIAWA,  t7.| 

DcwsB  IrnnaCT  AooEunro  lo  Widow  nr  Rial  Hraxi  or  mat  Dsna^fcwnr 
HuSBANB  by  Tirtae  of  the  mainage  ia  aangnable  bk  eqiii^t  *Bd  n^y  ^ 
eoioroed  in  the  name  of  the  mwignee. 

OnnnnrAHOi  nr  FmMHsnaiM  by  Husbavd^  of  Lasb  Owhid  bt  Hm,  prior 
to  the  paaaage  of  the  act  abolishing  dower  and  aabatitatiiig  a  f ee-aimple^. 
at  hia  death  aabaeqnent  to  each  atatate^  direfta  the  wifo  of  the  right  to 
take  dower,  and  does  not  entitle  her  to  take  one  third  in  fee^  though  sha 
did  not  join  in  aaoh  deed. 

BCATDTS  PROVIJDIJNO  lOR  DiVUTUlU  OUT  OV  PUBGBASIB  OV  LAXD  OHO  tiiird 

of  the  f ee^  and  Testing  the  same  in  the  widow  of  Ida  dfloaaaed  grantor,  ia 
nnooniftitatioiial  and  void. 
BiATun  PuBTosniio  to  AijotiTOw  Exnmro  TvAiram  bt  Cdbsvt  avd- 
DT  DowxB  already  in  enjoyment  oan  only  be  held  to  take  away  inohoato 
lightly  and  is^  ao  for  aa  Teeted  rights  are  oonoemodt  vM,  and 


Sua  tat  partitioD.    The  opiiiioD  states  the  fiuibk 
A  F.  Okujfpool^  fiv  the  appellant 
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By  C!oort|  PsmmiBy  J.  Suit  fi>r  partitioii  of  certain  real 
estate.  The  suit  is  by  Benjamin  F.  Strong  against  John  Glenu 
The  plainfi£f  alleges  in  his  complaint  that  he  is  the  owner  in 
fee  of  one  third  of  the  land  in  question,  and  that  said  Clem  is 
the  owner  in  fee  of  the  other  two  thirds. 

The  defendant  answers  that  he  is  the  owner  in  fee  of  the 
whole  of  said  lands,  and  that  the  plaintiff  is  not  the  owner  of 
one  third.  The  defendant  allt^ges  that  in  1844  the  land  waa 
owned  by  one  Jones,  a  married  man;  and  that  in  the  year 
aforesaid  Jones  conveyed  the  land  to  one  Parry,  his  wife  not 
joining  in  the  deed;  that  after  the  sixth  of  May,  1853,  Jones 
died,  leaving  his  wife  of  1844  surviving  him;  and  that  the  said 
Mrs.  Jones,  since  the  death  of  her  husband,  has  assigned  her 
interest  in  the  land  to  the  plaintiff,  by  virtue  of  which  assign* 
ment  he  claims  one  third  in  fee  of  the  land. 

The  plaintiff  demurred  to  this  answer;  the  court  overruled 
the  demurrer,  and  final  judgment  was  rendered  against  the 
plaintiff. 

The  first  question  arising  in  this  case  is,  whether  a  dower 
interest  accruing  to  the  widow  in  the  real  estete  of  her  deceased 
husband,  by  virtue  of  the  marriage,  is  assignable;  and  we  think 
it  is.  Upon  the  death  of  the  husband,  the  previous  inchoate 
right  of  the  wife  becomes  consummate — a  vested  right,  lying, 
it  is  true,  in  action,  but  still  vested.  It  is  a  right,  a  chose  in 
acticm,  arising,  not  out  of  tort,  but  contract  Such  rights  of 
action  and  such  interests  were  assignable  in  equity,  at  common 
law,  80  as  to  enable  the  assignee  to  recover  upon  them  in  a  suit 
in  his  own  name  in  chancery,  but  not  at  law.  The  assignment 
transferred  the  equiteble,  not  the  legal,  title.  Kent  says  that 
''the  widow  cannot  enter  for  her  dower  until  it  be  assigned  her,, 
nor  can  she  alien  it  bo  as  to  enable  the  grantee  to  sue  for  it  in 
iiis  own  name.  It  is  a  mere  choee  or  right  in  action,"  eto.:  4 
Kent's  Com.  61;  1  Greenl.  Cru.  189.  But,  per  Dewey,  J.,  in 
Slaughter  v.  Fotuty  4  Blackf.  879,  "choees  in  action,  which  by 
the  common  law  are  even  unsusceptible  of  assignment,  so  as  ta 
enable  the  assignee  to  maintein  a  suit  at  law  upon  them  in  hia 
own  name,  are  capable  of  being  equitebly  transferred,  bo  that 
the  purchaser  may  rcBort  to  a  court  of  chancery  for  redress 
without  the  aid  of  the  name  of  the  assignor.  No  formality  ia 
necessary  to  effect  this  species  of  transfer;  ....  a  debt  may 
be  assigned  in  equity  by  parol  as  well  as  by  writing." 

And  in  MiteheU  v.  Window^  2  Story,  680,  where  the  doctrine 
ef  equiteble  assignmento  is  learnedly  examined,  Mr.  Justice 
Mory  sayp*  ^'Courte  of  equity  do  not,  like  courts  of  IrW,  con* 
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fine  themselves  to  the  giving  of  effect  to  assignments  of  rights 
and  interests,  which  are  absolutely  fixed  and  in  esse.  On  the 
contrary,  they  support  assignments,  not  only  of  choees  in 
action,  but  of  contingent  interests  and  expectuicies,"  etc.  No 
good  reason  has  been  assigned  for  excepting  consummate  rights 
to  dower:  See  the  limitations  upon  the  above  proposition  from 
Story  in  the  well-considered  case  of  NichoU  v.  New  York  A  Eris 
R.  R,  Oo.y  12  N.  Y.  121;  see  also  Burrill  on  Assignments,  2d 
«d.,  70;  Zdbriskie  v.  Smithy  13  N.  Y.  322  [64  Am.  Dec.  561]; 
McKee  v.  Judd^  2  Id.  622  [64  Am.  Dec.  515].  This  right  of  the 
widow,  then,  being  equitably  assignable,  may  be  enforced 
under  our  present  code  in  the  name  of  the  assignee.  For  while 
our  statute  may  not  have  enlarged  the  common-law  right  as  to 
equitable  assignments,  it  has  invested  the  equitable  assignee 
with  the  right  to  sue  in  this  own  name,  as  he  might  formerly 
in  chancery.  Strong  v.  Bragg,  7  Blackf.  62,  cannot  be  recon- 
ciled with  the  view  we  have  taken;  but  that  case,  rightly  de- 
cided as  one  at  law,  was  wrongly  decided  as  a  case  in  chancery: 
Todd  V.  Beatty,  Wright,  460;  1  Hilliard  on  Real  Property,  2d 
€d.,  164, 165. 

The  next  question  arising  is,  whether  the  widow  had  any  in- 
terest in  the  land  in  question  of  which  to  make  an  assignment; 
and  if  so,  what?  It  was  not  land  of  which  her  husband  died 
seised;  and  were  the  law  in  this  state  as  it  wisely  is  in  Ver- 
mont, New  Hampshire,  Tennessee,  Georgia,  Connecticut,  Mich- 
igan, and  several  other  states  of  the  Union,  that  the  interest  of 
the  wife  attaches  only  to  s\ich  land  (see  1  Greenl.  Cru.  153), 
the  case  would  be  as  simple  as  the  law  would  be  just,  and  t^is 
•court  would  never  have  been  called  upon  to  investigate  it.  Bat 
€uch  is  not  the  statute  of  this  state.  Our  statute  is  that  the 
interest  attaches  to  all  lands  owned  by  the  husband  during 
coverture,  in  the  conveyance  of  which  the  wife  has  not  joined. 

The  land  in  question  was  owned  by  the  husband  in  1844,  a 
point  of  time  during  the  coverture,  was  conveyed  by  him  in 
that  year,  and  the  wife  did  not  join  in  the  deed.  And  had  the 
law  at  the  death  of  the  husband  remained  the  same  as  it  was 
when  the  land  was  conveyed,  the  widow  would  have  been  en- 
titled to  a  life  estate  in  one  third  of  the  land,  being  a  dower 
estate.  But  the  law  did  not  remain  the  same.  On  the  sixth 
of  May,  1853,  it  was  changed;  dower  was  abolished  and  the 
right  to  a  fee-simple  substituted  in  place  of  the  right  to  dower. 
And  the  question  is,  whether  this  latter  statute  operated  to  en- 
large the  estate  of  the  widow  into  a  fee  in  lands  conveyed  by 
the  husband  w1u)p  the  wifo  hnri  ^nt  an  inchoate  dower  right. 
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For,  under  the  decision  in  Nod  v.  Evfingj  9  Ind.  87,  the  widow 
in  this  case  has  a  fee-simple  right  or  nothing.  In  that  case  it 
was  decided  that  the  act  of  1853  was  not  prospective,  but  im- 
mediate in  its  operation.  The  writer  of  this  thought  that 
decision  wrong,  and  has  not  yet  changed  his  opinion:  See 
dissenting  opinion  in  Nod  v.  Ewing^  Id.  54  But  it  is  now  an 
authority,  which  it  is  better  for  the  public  interest  that  this 
court  should  follow,  so  far  as  it  is  an  authority,  than  to  over^ 
rule  it.  That  case  decided  that  inchoate  rights  of  dower  were 
abolished,  and  all  the  judges  conceded  the  power  of  the  legis- 
lature to  abolish  such  rights,  because  they  were  not  consum- 
mate. That  case  further  decided  that  the  statute  of  1853  gaye 
Mrs.  Ewing  a  fee  in  lieu  of  dower  in  the  real  estate  then  the 
subject  of  controversy.  It  did  not  decide  the  question  now 
before  the  court.  In  the  Ewing  case,  the  husband  had  not 
conveyed  the  land  for  a  consideration  before  the  new  act  took 
effect.    In  the  case  now  before  the  court  he  had. 

Here,  then,  we  have  this  case.  In  1844  the  husband  owned 
the  land  in  question.  The  entire  fee  was  in  him.  He  sold  and 
conveyed  that  entire  fee  to  the  purchaser.  That  fee  was  then 
incumbered  by  the  right  of  the  wife  to  use  one  third  of  the  land 
for  the  period  that  she  might  outlive  her  husband,  and  nothing 
more.  It  was  a  mere  contingency.  If  she  deceased  before  her 
husband,  then  the  entire  fee  remained  in  the  purchaser  unin- 
cumbered. Subsequently  to  this  sale  and  purchase  the  legisla- 
ture enact  that  one  third  of  the  fee  so  purchased,  paid  for,  and 
vested  in  the  purchaser  shall  be  divested  out  of  him,  and  vested 
m  the  widow  of  the  deceased  grantor.  And  the  question  is, 
Can  a  law  be  made  to  thus  operate  ?  It  would  seem  that  the 
proposition  was  too  plain  for  argument.  Such  a  law  takes  the 
property  of  one  person  and  vests  it  in  another.  It  divests 
vested  rights.  It  impairs  the  obligation  of  the  contract  of  sale 
and  purchase.  It  is  plainly  in  conflict  with  the  constitution, 
and  so  fiur  as  it  operates  as  above  stated  is  void. 

The  plaintiff,  then,  cannot  maintain  this  action  upon  the 
dower  right  of  the  widow.  That  never  vested.  Before  the 
death  of  the  husband,  the  event  necessary  to  the  consumma* 
tion  of  that  right,  the  right  itself  was  abolished  by  law.  The 
law  came  in  the  place  of  the  death  of  the  wife,  and  determined 
the  contingency  as  to  the  vesting  of  dower  in  favor  of  the  pur* 
chaser  of  the  land. 

The  plaintiff  cannot  maintain  his  action  upon  the  fee-simple 
i^t,  as  it  never  vested.    It  was  never,  indeed,  even  inchoately 
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eieated;  the  statute  attempting  to  create  that  estate  being,  so 
fiur  as  applicable  to  this  case,  void.  Hence  the  decision  below 
was  right,  and  most  be  affirmed. 

It  is  unnecessary,  therefore,  to  inquire  whether,  if  the  dower 
right  had  not  been  abolished,  the  plaintiff  could,  as  in  actions 
fi»r  the  recovery  of  real  estate,  while  suing  for  a  fee-simple,  r^ 
cover  a  less  estate  in  partition. 

A  word  here  upon  the  statute  abolishing  dower.  It  reads; 
^Tenancies  by  the  courtesy  and  in  dower  are  hereby  abol* 
ished: "  1  R.  8.  250,  sec.  16. 

This  section  purports  to  abolish  existing  tenancies  already 
in  enjoyment.  This  the  legislature  could  not  do;  but  it  could 
prospectively  take  away  the  right  to  such  estates  in  the  future, 
where  the  right  had  not  already  vested.  Another  section  saved 
vested  rights;  and  as  held  in  Nod  v.  Emng^  9  Ind.  37,  only 
those  actually  vested:  2  B.  S.  431. 

The  statute,  therefore,  under  the  construction  above  men* 
tioned,  took  away  inchoate  rights  of  dower,  or  those  not  vested, 
such  as  that  existing  in  this  case  at  the  passage  of  the  statute* 

The  judgment  is  affirmed,  with  costs. 


I>owxB  InmusT  AooEunrQ  to  Widow  m  Dicbased  HTraBAHB^  Rkaltt 
ii  assignable  in  equity:  See  Zabriakie  ▼.  SmUh^  64  Am.  Dee.  661;  MeKee  ▼. 
Jmdd,  Id.  616,  and  notes;  and  this  is  on  the  principle  that  choses  in  action 
are  assignable:  Chifin  v,  WUoox,  21  Ind.  373;  and  the  assignee  may  sue  on 
them  in  his  own  name:  Oven(reet  ▼.  Freemcm,  12  Id.  391,  both  citing  the  prin* 

CoNyxTAKOi  nr  Fbs-siiiplb  bt  Hubbakd  Prior  to  PAasAOB  ol  set 
abolishing  dower  divests  wife  of  her  right  to  dower,  and  though  the  hnsbond 
died  after  the  act  substituting  a  f0B«simple  right  in  her  in  place  of  dower, 
this  does  not  entitle  her  to  take  one  third  in  fee,  though  she  did  not  jean  ia 
his  deed:  Legem  ▼.  WaUon,  12  Ind.  639;  TalboU  v.  Armtinmg,  14  Id.  256^ 
Boone  ▼.  TVpftm,  16  Id.  271;  (MnesT.  Waiter,  16  Id.  362;  Fbtekery.  Hoimee,, 
S2  Id.  616;  and  it  is  said  that  this  has  become  a  rule  of  property  and  must  be 
followed:  Barrow  t.  Jfyen,  29  Id.  469,  all  of  the  above  cases  citing  the  prin- 
o^^case. 

Statdtr  Diwi'ino  OUT  ow  Purchaser  of  Land  Omr  IteRD  ot  Pk%  and 
Testing  the  same  in  his  deceased  grantor's  widow,  is  unconstitatumal  and 
▼Old:  Morion  ▼.  JVb&b^  22  Ind.  162;  ffoekmey.  BukkkiffB,  S7  Id.  824;  Bowm 
T.  Preekm,  48  Id.  867;  Taylor  ▼.  San^e,  61  Id.  424;  Oarrr.  Brad^,  64  U» 
89^  all  oitbg  the  principal  case. 

Sriunm  Pur70(rtdio  to  Abot.ibh,  Exdixho  TntAinnr  di  Dowrr  talDse 
away  only  inchoate  rights^  and  is  void  if  it  affiMts  Tested  figlifeii  Dtmetm  ▼• 
Terro  JSRmM^  86  Ind.  106^  dting  the  principal 
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Hendrioks  v.  Gohbtoge. 

(IS  IMUAVA,  fl&J 

fc  Acnm  mm  Jumeur  BanxnuD  zv  Snnni  Se4S^  a  jjkm  if  ll» 
vto  «l  UbUbImm  cf  MMhiferti  win  no*  U  wuhihiifl;  tad  lUi 
—  iPiQ  tp  a  ■totutu  WMJng  Miply  >  pg—aififaa  <l  pay— rt  bykfwtff 
tiine  w  tD  a  sMrta  liniaff  tiw  tiow  wttUa  wydl  n  Mttoft  aMar  W 


Aonov  on  a  judgment  of  a  ooart  of  reoori  in  fhe  ataito  if 
VSjAtgMi.    The  opiziioo  states  the  fiMsle. 

/.  L,  MBtter  amd  Oearg&f  tot  the  appeUaatiu 
A.  O.  DwmUy  toft  the  appellee. 

By  CSoarti  DAVJaoK^  J.  The  q^peUee^  who  was  fhe  plaiiitifl^ 
soed  HeDdricks  and  Cottiell,  administrators  of  Alexis  Coqnil- 
lard,  upon  a  judgment  against  their  intestate,  rendefed  on  the 
fifteenth  of  October,  1842,  by  a  court  of  record  held  within  and 
lor  the  county  of  Benien,  and  state  of  Michigan. 

The  defendants'  answer  contains  seren  paragraiAis.  The 
first  is  a  general  denial.  By  the  sixth  it  is  averred  that  the 
judgment  sued  on  was  rendered  in  Michigan  more  than  ten 
years  beSoire  the  commencement  of  this  suit,  and  that  by  see- 
tioo  24  of  chapter  140  of  the  revised  statutes  of  that  state,  9jh 
proved  May  18, 1846,  the  same  is  presumed  to  be  paid  anid 
satisfied.  The  section  to  which  the  defense  refers  is  therein 
set  forth,  and  is  as  follows: 

''Every  judgment  and  decree  in  any  court  of  record  of  the 
United  States,  or  of  this  or  any  other  state,  shall  be  presumed 
to  be  paid  and  satisfied  at  the  expiration  of  ten  years  after  the 
judgment  or  decree  was  entered." 

The  seventh  paragraph  alleges  payment  by  the  intestate  in 
his  life-time.  The  other  paragraphs  make  no  point  in  the  case, 
and  will  not,  therefore,  be  further  noticed. 

To  the  sixth  paragraph  a  demurrer  was  sustained;  but  to 
fhe  seventh  the  plaintifl'  replied  by  a  general  denial. 

Issues  of  fSftct  were  submitted  to  a  jury.  There  was  a  ver- 
dict for  the  plaintiff.    New  trial  refused,  and  judgment. 

Upon  the  trial,  the  plaintiff  produced  and  gave  in  evidence 
an  authenticated  transcript  of  the  record  of  the  judgment  in 
auit,  and  rested.  And  thereupon  the  defendants  offered  in  evi« 
dence  a  printed  statute4x)ok,  purporting  to  be  printed  under 
the  authority  of  the  state  of  Michigan,  and  containing  the  see* 
fion  referred  to  in  their  answer.    And  further,  they  offered  fa 
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prove  by  a  competent  witness  that  Coqtdllard,  the  intestate,, 
from  the  time  the  judgment  was  rendered  until  his  death, 
which  occurred  in  January,  1855,  was  at  all  times  abundantly^ 
able  to  pay  all  his  liabiUties,  and  was  possessed  of  a  large 
capital  and  extensive  resources.  But  their  offers  were  sevei^ 
ally  resisted  by  the  plaintiff,  and  refused  by  the  court. 

The  only  questions  noticed  in  the  argument  relate  to  the 
action  of  the  court  in  sustaining  the  demurrer  to  the  sixth 
defense,  and  in  refusing  to  admit  the  defendants'  evidence. 

In  support  of  the  demurrer,  it  is  assumed  that  to  an  actioi^ 
Instituted  in  this  state  upon  a  judgment  rendered  in  a  sister 
state  a  plea  of  the  statute  of  limitations  of  the  latter  state  can* 
not  be  sustained. 

This  position,  as  a  general  rule,  is  no  doubt  correct.  Does  it 
apply  to  the  question  raised  by  the  demurrer?  The  appellants 
contend  that  the  statute  set  up  in  the  defense  is  not  a  statute 
of  limitations;  that  it  does  not  limit  the  time  within  which  an 
action  may  be  brought,  but  simply  raises  a  presumption  of  pay- 
ment by  lapse  of  time;  the  distinction  thus  pointed  out  may 
exist:  2  Parsons  on  Cent.  341  et  seq.  Still,  each  defense  relates 
to  the  remedy,  and  not  to  the  merits  of  the  action,  and  the  in- 
quiry arises.  Are  they,  in  reference  to  the  case  made  by  the 
record,  subject  to  the  same  rule  of  decision?  The  rule  is  thus 
stated:  ''  In  regard  to  the  merits  and  rights  involved  in  actions, 
the  law  of  the  place  where  they  originated  is  to  govern;  but  the 
form  of  remedies  and  the  order  of  judicial  proceedings  are  to 
be  according  to  the  rules  of  the  place  where  the  action  is  insti- 
tuted:" Story's  Confl.  L.,  sees.  558,  576;  McElmoyle  v.  Cohen^ 
18  Pet.  312;  Townsend  v.  Jemism^  9  How.  407. 

The  statute  before  us  does  not,  in  any  degree,  affect  the  right 
involved  in  the  action.  It  relates  to  a  rule  of  evidence.  It 
declares,  in  effect,  that  the  plaintiff  in  a  suit  on  a  judgment, 
instituted  at  the  expiration  of  a  given  period  after  it  was  en- 
tered, cannot  recover  unless  he  proves  that  it  remains  unpaid. 
Thus  the  statute  seems  to  be  a  mere  regulation  of  the  order  of 
judicial  procedure  in  reference  to  actions  on  judgments  pre- 
sumed to  be  paid.  It  must,  therefore,  be  held  to  relate  to  the 
law  of  the  remedy,  and  cannot,  in  view  of  the  rule  to  which  we 
have  referred,  be  deemed  operative  in  any  state  other  than  the 
one  in  which  it  was  enacted.  And  the  result  is,  that  the  action 
having  been  instituted  in  this  state,  the  matter  set  up  in  the 
sixth  paragraph  is  not  well  pleaded.  Such  a  defense,  to  be 
•vailing,  must  be  founded  upon  and  brought  within  the  stat* 
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ntoiy  enactmenta  of  the  state  in  which  suit  ia  broaght:  See  2 
R.  8.  78,  sec.  22S. 
The  judgment  ia  aflSnnedy  with  five  per  cent  damageSi  and 
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OBBSBacs  wsBBSBT  OwHXR  OT  Whsat  Plackd  It  ot  Avoooa^  llnxe^ 
eonditJen  that  the  miller  might  mix  it  with  hie  own,  oon?ert  it  into  floup 
eeD  ii^  and  appropriate  the  prooeeds  to  hie  own  nae^  bat  that  en  demanit 
of  the  penoa  depoeiting  the  wheat  he  ahoold  be  entitled  to  the  aame 
qoantity  of  wheat  in  kind,  or  the  amoont  of  floor  ao  mnch  wheat  woold 
OMke^  or  the  then  price  of  wheat  per  boabel  in  money,  ia  a  oonlnot  d 
Bale,  and  not  of  bailment^  and  in  oaae  ef  a  Are  before  the  ilamand  tha 
loBB  mnat  fall  on  the  miller. 

Iv  Qbdkr  to  Pbovb  Custom  tsat  Sxllbb  Takkb  All  Bibkb  under  an 
agreement  with  a  miller  to  reoetve  wheat  to  be  need  by  him  when  ha 
pleeeee,  and  not  to  be  kept  lepaxate,  nor  the  identioal  wheat  or  floor  made 
therefrom  retained,  and  that  the  person  depositing  the  wheat  shall  be 
entitled  on  demand  to  the  same  quantity  of  wheat  in  kind,  or  the  amount 
ef  floor  eonmoh  wheat  would  make^  or  the  then  price  of  wheat  per  bushel 
in  mott^,  it  nmsk  be  ahown  that  millers  in  the  particular  locality  whera 
tha  oaatom  is  sou^^t  to  be  prored  had  long  been  in  the  hahit  ef  thus  re* 
eemng  wheat  and  losing  it^  or  having  it  deetroyed,  and  that  the  aeUera 
did  not  daim  pay  for  it. 

AaauMPttiT  and  trover  far  wheat  The  fieusts  are  stated  in  the 
Offlnidn. 

L.  Barinmr  and  J.  D.  Howla/ndj  for  the  appellant. 

iJ.  C  Neweomb  a/nd  J.  8.  Tarhington^  for  the  ai^llee. 

By  Conrt,  Pebkins,  J.  Wallace  sued  Carlisle  for  the  valne 
of  wheat,  which  he  had  deposited  in  store  with  Carlisle,  who 
was  a  miller.  The  plaintiff  declared  in  assumprit  and  trover^ 
and  in  his  reply  he  set  up  a  claim  for  the  destruction  of  the 
wheat  by  fire,  by  the  carelessness  of  Carlisle.  The  court  over* 
ruled  a  demurrer  to  the  complaint  for  a  misjoinder  of  causes 
of  action,  and  held,  also,  that  the  reply  was  in  confarmity  with 
the  atatate.    The  defendant,  in  his  answer,  set  up  a  usage  of 
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trade,  that  when  wheat  was  placed  in  store  with  a  miller,  with* 
out  any  farther  agreement,  it  remained  at  the  risk  of  tiie  de* 
positor,  and  he  might  afterwards  call  for  the  same  quantity  of 
the  same  quality  of  wheat,  or  sell  it  to  the  miller,  as  they  miglil 
agree. 

The  evidence  is  not  upon  the  record,  and  the  qnestions  in 
this  court  are  raised  aolj  upon  instructions  giTon  and  refused. 

As  the  eyidence  is  not  before  us,  we  are  imable  to  disooTer 
the  precise  fitctsof  the  case,  and  can,  with  difficulty,  determine 
upon  the  accuracy  of  qualifications  in  instructions,  as  applied 
to  the  evidence. 

It  would  seem  from  the  record  and  arguments  of  counsel 
that  Wallace  placed  in  the  mill  of  Carlisle  some  four  hundred 
bushels  of  wheat  upon  the  terms  that  the  latter  was  at  liberfy 
to  mix  it  with  his  own,  convert  it  into  flour  when  he  pleased, 
sell  the  flour,  and  appropriate  the  proceeds  to  his  own  use;  and 
whenever  Wallace  saw  fit,  he  had  a  right  to  exact  from  Car> 
lisle  the  same  quantity  in  kind  of  wheat,  or  the  amount  of  flour 
so  much  wheat  would  make,  or  the  then  price  of  wheat  per 
bushel  in  money. 

After  the  delivery  of  the  wheat,  but  before  Wallace  had 
made  a  demand  of  Carlisle  for  anyUiing  in  return,  the  mill  of 
the  latter,  and  the  wheat  then  in  store  in  it,  were  consumed 
by  fire,  and  the  question  is.  Who  is  to  bear  the  loss  of  the 
wheat? 

It  is  necessary  in  answering  this  inquiry  to  first  ascertain 
the  character  of  the  contract  under  which  the  wheat  was  de- 
livered to  Carlisle.    Was  it  one  of  bailment,  or  of  sale? 

As  neither  the  identical  wheat  nor  the  fiour  made  from  it 
was  to  be  returned  to  Wallace,  and  the  wheat  was  not  to  be 
kept  separate,  but  to  be  mixed  with  that  of  Carlisle,  and  used 
by  him  when  he  pleased,  the  contract  of  delivery  must  be  re- 
garded, upon  its  terms,  as  one  of  sale,  and  not  of  bailment: 
Ewing  v.  French,  1  Blackf.  863;  Ashby  v.  Westj  8  Ind.  170;  PrOh 
ble  V.  Kent,  10  Id.  825;  Maeon  v.  Beard,  2  Id.  606;  Ind.  Dig. 
206,726. 

The  contract  being  one  of  sale,  the  property,  hence,  being  in 
Carlisle,  the  loss  must  fall  on  him,  unless  there  are  other  ele* 
ments  entering  into  the  case  which  may  control  it. 

It  is  not  claimed  that  there  was  any  special  stipulation  be- 
tween the  parties  that  could  have  such  effect.  But  it  is  claimed 
to  have  been  a  custom  of  trade  at  Indianapolis  that  when 
millers  received  wheat  upon  the  terms  above  stated,  it  was  at 
the  risk  of  the  seller  till  he  called  for  his  pay. 
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It  18  Tuy  difficult  to  see  how  such  a  custom  ooold  be  ptrored. 
It  could  not  be  proved  by  showing  that  it  was  the  custom  of 
mfflen  to  make  sach  a  stipulation  a  part  of  the  contract^ 
becanse  that  would  make  tho  question  of  liaUlitj  one,  not  of 
CQstoni|  but  of  special  contract. 

Such  a  custom  could  only  be  piored  by  showing  that  the 
Indianapolis  millers  had  long  been  in  the  habit  of  thus  reodT- 
ing  wheat  and  losing  it^  or  having  it  destroyed,  and  that  the 
sellers  did  not  claim  pay  for  it  in  such  cases;  in  shorty  that 
iosBes  of  wheat  by  millers,  and  exemption  from  liability  to 
pay  for  it,  had  been  so  frequent  and  for  so  long  a  time  as  to 
have  become  the  law  of  the  place. 

We  are  not  called  upon  here  to  say  that  such  a  custom,  if 
proved,  would  not  be  good,  as,  in  the  absence  of  the  evidence, 
we  cannot  say  that  the  instructions  given  in  this  case  may  not 
be  ocnect  when  applied  to  that  evidence;  and  the  instructions 
refused,  we  must  presume,  correctiy  refused  for  want  of  sueh 
applicability. 

It  should  be  remarked  that  the  record  does  stoto  that  then 
was  ^evidence  offered  to  prove  certain  local  customs,  with  a 
view  to  exemption  from  liability  on  the  part  of  the  defendant;* 
but  this  is  too  hidefinito. 

The  judgment  is  affirmed,  with  one  per  cent  damagas,  mtd 
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Bill  in  chancery  to  remove  cloud  from  title  to  certain  land& 
The  opinion  states  the  facts. 

L,  Barbour  and  A,  O,  Porter^  for  the  appellant. 

By  Court,  Worden,  J.  Daniel  B.  Fatout  filed  his  bill  in 
chancery  (under  the  old  practice)  against  the  heirs  of  Austin 
W.  Morris,  the  heirs  of  Bben  Pierce,  deceased,  and  the  appel- 
lant Martin,  to  remove  a  cloud  from  ihc  tiiie  to  certain  lands 
which  Morris  had  in  his  life-time  sold  to  Fatout.  The  heirs  of 
Pierce  (Wyncoop  et  al.)  filed  a  counterclaim  or  cross-bill 
against  all  the  other  parties,  and  set  up  a  claim  to  a  tract  of 
land  which  Morris  had  sold  to  Martin.  The  heirs  of  Pierce 
allege  that  the  sale  of  the  land  by  Morris  to  Martin  was  in 
violation  of  the  trust  reposed  in  Morris  as  administrator  of  the 
estate  of  Pierce. 

The  correctness  of  the  ruling  of  the  court  in  reference  to  the 
piece  of  land  last  mentioned  is  the  only  point  before  us. 

The  facts,  so  far  as  is  necessary  to  state  them  in  order  to  an 
understanding  of  the  question  presented,  are  as  follows,  viz.: 

Pierce  in  his  life-time  was  the  owner  of  the  land  in  contro> 
versy.  Morris  held  certain  judgments  against  Pierce  on  which 
executions  had  been  issued  and  levied  upon  the  lands  in  the 
life-time  of  Pierce;  and  while  the  lands  were  thus  held  by  the 
levy.  Pierce  died,  but  writs  of  venditioni  exponas  issued,  on 
which  the  land  was  finally  sold.  Before  the  land  was  sold 
Morris  was  appointed  administrator  of  Pierce's  estate.  On  the 
sale  of  the  lands,  Morris* became  the  purchaser,  received  the 
sheri£f's  deed,  and  afterwards  conveyed  the  land  to  Martin  for 
the  same  amount  he  had  bid  at  the  sale.  Martin  had  notice 
that  Morris  was  the  administrator  of  the  estate  at  the  time  he 
bought  the  land  at  the  sherifi^'s  sale.  There  is  testimony 
having  a  tendency  to  show  that  Morris  bid  off  the  land  for 
Martin,  and  there  is  no  proof  of  any  actual  fraud  or  unfaimese- 
in  the  sale;  but  on  the  contrary,  Morris  appears  to  have  tried 
to  induce  competition,  and  wished,  as  the  witness  says,  to  have 
it  sell  for  the  highest  price.  Martin  has  made  lasting  and 
valuable  improvements  on  the  premises  to  the  value  of  one 
hundred  dollars. 

The  court  below,  having  found  substantially  the  foregoing^ 
tactBf  ordered  the  conveyances  from  the  sheriff  to  Morris  and 
fhun  Morris  to  Martin  to  be  set  aside,  on  the  following  terma 
and  conditions,  viz.:  The  property  was  ordered  to  be  aguiu 
offered  for  sale  at  a  sum  equal  to  Morris's  bid,  with  the  intereeV 
thereon^  and  the  improvements  made  on  the  premises  by  Martin^ 
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amounting  to  one  thousand  four  hundred  and  seyenty-nine  dot* 
lars  and  twenty-eeven  cents,  to  which  were  to  be  added  the 
costs  of  the  suit  and  the  costs  of  the  sale  to  be  made  under  the 
order,  the  total  of  which  was  to  be  the  least  sum  for  which  the 
premises  were  to  be  offered;  and  if  the  premises  failed  to  sell 
for  more  than  that  sum,  the  sale  aforesaid  and  conveyance 
were  to  be  in  all  things  confirmed;  but  if  the  land  should  sell 
for  more,  the  money  was  to  be  brought  into  court  to  be  dis- 
tributed as  might  thereafter  be  ordered. 

Martin  appeals  from  the  order  of  the  court,  and  assigns  sev- 
eral  errors;  but  as  no  question  is  alluded  to  in  the  brief  of 
counsel  except  as  to  whether  the  facts  warranted  such  an  ordei^ 
we  of  course  shall  not  examine  any  other  question. 

It  is  claimed  that  this  case  does  not  fall  within  the  principle 
that  excludes  a  trustee  from  purchasing  for  his  own  benefit  the 
property  embraced  in  the  trust. 

If  the  principle  extended  to  no  other  sales  than  those  made 
by  the  trustee  himself,  whether  under  an  order  of  court  oroth* 
erwise,  where  his  character  of  vendor  and  purchaser  at  the 
same  time  would  be  utterly  inconsistent — ^his  duty  as  vendor 
being  to  sell  the  property  for  the  highest  price  that  could  be 
ebtained,  and  his  interest  as  purchaser  to  get  it  for  the  lour* 
est — ^the  case  would  clearly  be  with  the  appellant,  as  he,  or 
rather  his  vendor,  did  not  purchase  at  his  own  sale,  but  at  a 
judicial  sale  made  by  the  sberiffl 

But  the  principle  is  broader  in  its  application,  and  extends 
to  all  sales  of  the  trust  property,  whether  made  by  the  trustee 
himself  under  his  powers  as  trustee  or  under  an  adverse  pro- 
ceeding. As  a  general  trustee  of  the  subject,  it  is  his  duty  to 
make  it  bring  as  much  as  possible  at  any  sale  that  may  take 
place;  and  therefore  he  cannot  put  himself  in  a  situation 
where  it  becomes  his  interest  that  the  property  should  bring 
the  least  sum. 

Thus  in  Campbell  v.  Jo&fwon,  1  Sandf.  Ch.  148,  the  testator 
appointed  two  persons  his  executors  and  the  guardians  of  his 
diildren,  and  devised  all  his  estate  to  them  in  trust,  to  sell  for 
the  benefit  of  his  heirs.  The  land  was  subject  to  mortgages 
given  by  the  testator,  and  under  one  of  them  it  was  sold,  and 
cne  of  the  executors  purchased.  The  court  held  that  the  sale 
must  be  set  aside  on  the  application  of  the  heirs,  upon  the 
ground  that  in  both  capacities,  as  trustees  to  sell  and  guardians 
€f  the  children,  the  executors  had  a  duty  to  perform  in  regard 
to  the  property,  which  rendered  it  inequitable  for  either  of 
fliem  to  become  a  purchaser.    See  also  Bett  v.  WM^  2  Gillt 
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164;  Ev&rimm  ▼.  Tappen^  6  Johns.  Ch.  498;  Torrey  ▼.  Bank 
of  Orleans,  9  Paige,  660;  Van  Epps  ▼.  Van  Epp%,  Id.  288. 

The  fact  that  the  hind  was  bid  off  for  Martin  by  Morris,  if 
such  be  the  fact,  cannot  alter  the  case,  for  the  principle  extends 
to  porohases  by  the  tmstee  for  another:  Brachenridge  ▼.  J7oI- 
land,  2  Blackf.  877  [20  Am.  Dec.  123];  Ex  parU  BenneU,  10 
Ves.  381;  see  alao  Oregory  v.  Oregwry,  Coop.  Ump.  Eldon,  204. 

In  order  that  the  ce9tvi  que  trust  may  ha^e  snch  sale  set 
aside  at  his  option,  it  is  not  necessary  that  he  should  shoir 
fraud  or  that  the  trustee  has  made  an  advantageoos  bargain. 
Judge  Story  says:  ''The  principle  applies,  however  innocent 

the  purchase  may  be  in  a  given  case The  cestui  que 

trust  is  not  bound  to  prove,  nor  is  the  court  bound  to  decide, 
that  the  trustee  has  made  a  bargain  advantageous  to  himselfl 
The  fact  may  be  so,  and  yet  the  party  not  have  it  in  his  power 
distinctly  and  clearly  to  show  it.  There  may  be  fraud,  and 
yet  the  party  not  be  able  to  show  it.  It  is  to  guard  against 
this  uncertainty  and  hazard  of  abuse,  and  to  remove  the  trustee 
from  temptation,  that  the  rule  does  and  will  permit  the  cestui 
que  trust  to  come  in  at  his  option,  and,  without  showing  essen- 
tial  injury,  to  insist  upon  having  the  experiment  of  another 
•ale:"  1  Story's  Eq.  Jur.,  sec.  822. 

The  case  of /Vmt  y.Maekretk^  2  Bra  C.C.  400,  and  Davaus  v. 
Fawning f  2  Johns.  Ch.  252,  may  be  dted  as  leading  oases  on 
this  sutrject. 

Bat  it  is  claimed  that  as  Morris  had,  in  the  lilb-time  of 
Fierce,  levied  upon  the  land,  whereby  he  might,  without  re- 
viving his  judgments,  proceed  to  sell  on  a  venditioni  exponas, 
and  purchase  in  the  land  on  such  sale,  his  rights  in  that  respect 
are  not  at  all  affected  by  his  taking  out  letters  of  administm* 
tion  on  the  estate. 

We  think  the  finegoing  authorities  establish  the  proportion 
that  a  trustee  cannot,  as  a  general  rule,  purchase  the  trust 
property,  either  at  his  own  or  any  other  sale  thereof^  and  that 
the  principle  applies  to  this  case,  if  the  real  estat^  of  a  deomant 
is  to  be  considered  trust  property  within  the  meaning  of  the 
rule,  and  if  the  rule  applies  to  a  sale  on  execution  in  Ikvor  ol 
the  trustee. 

There  is  much  plausibility  in  the  proposition  that  the  real 
estate  of  a  decedent  is  not  within  the  trust  committed  to  an 
administrator,  unless  he  proceeds,  in  the  statutory  mode,  to 
make  it  assets  fi>r  the  payment  of  debts.  The  personal  estate 
is  the  primary  fund  out  of  which  debts  are  to  be  paid,  and  the 
administrator  has  nothing  to  do  with  the  real  estate,  unless. 
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tot  the  want  of  sufficient  personalty,  it  becomes  necessary  to 
convert  it  into  assets.  It  descends  immediately  to  the  heir, 
or  goes  to  the  devisee,  subject  only  to  the  rights  of  creditors. 

There  is  an  authority,  however,  that  settles  both  of  the 
points  above  suggested  against  the  purchaser:  Bogen  v.  Rogen^ 
Hopk.  515. 

Tn  this  case,  an  executor  had  purchased  the  lands  of  the  tes- 
tator on  a  judgment  of  his  own  against  the  testator.  The 
chancellor,  after  stating  the  case,  proceeds  as  follows:  **  When 
Halsey  Bc^^ers  assumed  the  office  of  executor,  he  took  upon 
himself  all  the  duties  of  that  trust,  and  he  voluntarily  became 
a  trustee  of  all  persons  interested  in  the  estate  of  Thomas 

Rogers In  this  situation,  Halsey  Rogers  was   both 

debtor  and  creditor.  He  was  debtor,  as  executor,  to  all  the 
creditors  of  Thomas  Rogers;  he  was  himself  a  creditor  by  the 
judgment,  and  he  was  thus,  in  respect  to  his  own  demand 
upon  the  judgment,  debtor  as  executor,  and  creditor  in  his 
own  right.  If  the  personal  estate  of  Thomas  Rogers  had  been 
sufficient  to  pay  his  debts,  it  would  have  been  the  duty  of  Hal* 
sey  Rogers,  as  executor,  to  pay  the  debt  to  himself  from  the 
personal  fund.  He  could  not  have  been  allofred,  in  the  exer* 
cise  of  his  right  as  creditor  by  judgment,  to  levy  the  debt  to 
himself  from  the  lands  of  the  testator,  while  it  was  his  duty 
as  executor  to  discharge  the  debt  from  the  personal  estate. 
Bnch  an  exercise  of  his  right  as  creditor  would  have  been  sub- 
varflive  of  his  duty  as  executor;  and  it  is  clear  that  in  such  a 
case,  his  right  as  a  creditor  must  have  yielded  to  the  duties  of 

the  trust  which  he  had  assumed In  this  case,  it  is  said 

that  Halsey  Rogers,  though  a  trustee  of  the  personal  estate  of 
the  testator,  is  not  a  trustee  of  the  lands.  The  personal  estate 
being  insufficient  to  pay  the  debts  of  the  testator,  it  was  neces- 
sary that  the  lands,  or  some  of  them,  should  be  sold  for  the 
satis&ction  of  the  creditors.  All  persons  interested  in  the 
lands  were,  therefore,  interested  that  the  personal  eflfects 
should  be  fully  applied  to  the  payment  of  debts.  It  was  the 
duty  of  the  executor  to  apply  the  personal  estate  in  payment 
of  debts;  and  next,  and  equally,  it  was  his  dtij  to  resort  to 
the  lands,  in  the  manner  prescribed  by  law,  to  raise  a  sum  suf- 
ficient to  pay  the  debts  which  might  remain  unpaid  from  the 
personal  frmd.  When  the  personal  fund  is  deficient,  and  there 
are  lands  of  the  deceased  debtor,  the  executor  or  administrator 
is  bound  to  apply  to  the  surrogate  for  an  order  to  sell  the  lands. 
Such  an  application  is,  by  our  statute,  made  the  absolute  dutf 
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T.f  an  ezeeotor  or  administrator;  and  by  this  dmple  and  ex« 
cellent  method  all  the  creditors  of  a  deceased  debtor  may  ob- 
tain satisfSeustion  from  liis  real  estate  without  litigation  or  any 
hostile  proceeding.  The  executor  or  administrator  is,  by  our 
lawy  made  the  agent  for  this  object.  It  is  his  duty  to  institute 
such  proceeding,  and  prosecute  it  to  effect,  and  this  measure  is 
"often  the  most  important  duty  of  his  office. 

^  In  this  case,  the  personal  estate  of  Thomas  Rogers  was  tfao 
primary  subject  of  the  trust  of  this  executor;  and  the  land, 
being  the  secondary  fond  for  the  payment  of  debts,  was  the 
secondary  subject  of  the  trust.  This  executor  was  the  tnutee 
for  the  payment  of  debts  from  both  funds;  and  his  trust  em- 
braced an  administration,  not  only  of  the  personal  estate,  but 
also  of  the  lauds,  so  Ceut  as  the  lands  were  necessary  for  the 
payment  of  debts.  As  executor,  he  had  no  estate  in  the  lands; 
but'  as  executor  he  had  a  power  over  the  lands,  and  a  duty 
•onceming  them,  which,  for  every  purpose  of  justice,  cousti« 
tuted  a  trust,  and  him  a  trustee  of  those  lands.  Being  thus, 
in  substance,  a  trustee  of  the  lands,  he  was  bound  so  to  ad- 
minister them  and  apply  them  to  the  payment  of  debts  that 
he  should  not  gain,  and  those  interested  should  not  lose,  by 
his  acts;  and  as  a  trustee  he  is  subject  to  the  principle  of 
equity  which  gives  to  those  who  are  beneficially  interested  the 
option  to  affirm  or  reject  the  purchase  thus  made  by  the 

trustee If  Halsey  Rogers  had  not  accepted  the  trust  of 

executor,  he  would  have  been  at  full  liberty  to  pursue  all  his 
remedies  for  the  satisfaction  of  his  judgment.  ....  But  when 
he  accepted  a  trust  which  imposed  on  him  the  duty  of  taking 
every  legal  and  prudent  measure  to  pay  the  debts  of  Thomas 
Rogers  from  the  personal  and  real  estate,  he  was  no  longer  at 
liberty  to  exert  his  rights  as  creditor  in  opposition  to  his  duties 
as  executor.  He  continued  a  creditor,  but  he  relinquished 
any  right  of  a  creditor  which  might  interfere  with  his  duty*as 
trustee.  So  far  as  the  rights  of  Halsey  Rogers  as  a  creditor 
and  his  duties  as  a  trustee  were  in  conflict  with  each  other, 
his  rights  yielded  to  his  duties." 

The  property  had  been  sold  for  less  than  its  value,  but  the 
entire  reasoning  of  the  court  shows  that  the  same  result  would 
have  followed  had  it  been  otherwise.  The  sale  was  set  aside, 
and  on  appeal  to  the  court  of  errors  the  decree  of  the  chancel* 
lor  was  affirmed:  Rogers  v.  Bogers^  3  Wend.  504  [20  Am.  Dec. 
716]. 

On  appeal,  it  was  said  by  Savage,  C.  J.:  ^' There  is  no  evi- 
dence of  any  actual  fraud  in  the  sale,  but  the  propriety  or 
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impropriety  of  such  a  sale  most  depend  open  the  gmend 
^ueetion  whether  a  tmetee  can  be  permitted^  under  any  i^- 
cnmBtanceB,  to  sell  the  troet  property,  and  become  a  purchaser 
at  such  sale."  After  citing  the  case  of  Davaue  v.  Fanning^  2 
Johns.  Ch.  252y  he  holds  that  the  principle  is  applicable  to  tibe 
case  then  before  the  coorti  holding  the  executor  a  trustee  of 
the  real  estate,  and  remarking  that  ''had  the  appellant  d^ 
dined  the  character  of  executor,  he  might  have  pursued  his 
remedy  under  his  judgment  and  execution;  but  he  should 
not  be  permitted,  as  creditor,  to  sacrifice  for  his  own  benefit 
that  very  property  which  his  duty  as  executor  required  him  to 
protect  and  dispose  of  to  the  best  advantage  of  those  entitled 
to  the  estate." 

We  have  been  thus  liberal  in  quoting  the  remarks  of  the 
court,  because  the  case  is  directly  in  point,  and  the  reasoning 
of  the  court,  in  all  essential  particulars,  is  applicable  to  the 
case  at  bar.  We  are  inclined  to  follow  the  New  York  doctrine, 
and  hold  that  the  purchase  by  Morris,  under  the  drctmistanoes, 
should  be  set  aside  on  the  terms  and  in  the  manner  specified 
in  the  order  made  below.  We  are  not  clear  that  the  costs  of 
the  suit  and  of  making  the  sale  ordered  should  have  been  ixk- 
eluded  in  the  sum  at  which  the  property  was  to  be  reoffered; 
but  upon  this  point  we  make  no  decision,  as  the  appellant  can* 
not  complain  of  that,  even  if  it  were  wrong,  for  it  was  for  his 
benefit. 

The  judgment  is  affirmed,  with  costs. 

TjCUHTU^    RiOBT    TO   PUBOBULBB   OB    DkAL    WZTH    FlMXnBTT   C9  OtKtUl 

enm  Tkubt:  Chorpetmbiffs  Appeal^  72  Am.  Bee.  780,  and  note  702|  en  ad* 
omiietrRior  is  a  tnutee  of  his  decedent's  estate^  and  moat  nee  the  nine  eava 
and  is  in  the  same  fidnciaiy  relaticni:  Morton  t.  WaUkM^  60  Ind.  26S}  N<9m- 
€ambT.  Bnoka,  16  W.  Va.  69,  63,  70;  Hmrnwrnhw  r.  SnM, 49  Ind.  117;  JUv 
T.  Hagiasa,  66  Id.  02;  all  eitbg  the  prinoipal 


Bbitz  V.  Mabtik. 

[12  IimiAXA,  «».] 

It  b  Ddtv  or  Cm  ^UBCBAsatQ  ibom  Aqxst  to  iMqumm  as  io 

or  loa  AxTTBOfKBrt;  and  where  the  principal  has  never  held  the  agsnt 
ont  aa  haying  a  general  anthority,  a  person  pnrehasing  from  him  withoel 
inqnizy  tntsts  the  agents  and  not  the  principaL 

AfliHT  EKFixnrxD  to  Dbivs  Stock  ibom  Ons  Plaos  to  Anothib  haa  aa 
power  in  Tirtae  of  sadi  employment  to  sell  the  stodk  in  case  it  hsoooMa 
foot  aeie^  and  a  sale  nnder  snoh  eiroomstanoea  entitiea  the  owDsr  to  re* 
his  iftoperty  by  aotioQ  against  the  pnrdiaser. 
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AonoH  to  recover  specific  personal  property  and  damages.. 
The  opinion  states  the  fiicts. 

D.  MosSj  for  the  appellant. 

D,  O.  Chipma/iiy  for  the  appellee. 

By  Court,  Hanna,  J.  This  was  an  action  to  recover  a  spo» 
dfic  article  of  personal  property,  to  wit,  one  bull,  and  damages. 

The  defendant  answered  in  three  paragraphs:  1.  A  general 
deniial;  2.  Property  in  himself;  3.  Property  in  one  Chenoworth. 
The  plaintiff  replied,  denying,  etc.  Trial;  verdict  for  plain* 
tiff;  motion  for  new  trial  overruled;  judgment  on  the  verdict. 

The  questions  presented  by  the  brief  of  the  appellant  arise 
upon  the  instructions  given  and  those  refused,  and  involve  but 
two  points. 

The  facts  upon  which  the  instructions  were  based  were,  in 
substance,  that  Martin,  of  Darke  county,  Ohio,  contracted  to 
Chenoworth,  of  Vermilion  county,  Indiana,  one  bull  for  fifty 
dollars,  of  which  sum  twenty  dollars  was  paid,  and  the  balance 
was  to  be  paid  upon  the  delivery  of  the  property  to  the  pur* 
chaser,  at  his  farm,  by  the  said  Martin.  Martin,  at  his  ex* 
pense,  employed  one  Wisner  to  drive  the  animal  to  the  pui^ 
chaser;  he  drove  him  part  of  the  way,  and,  upon  the  ^"^"^•l 
and  himself  becoming  foot-sore,  sold  him  to  Beits,  who^  upoa 
demand  made,  refused  to  surrender  him. 

Upon  these  £Eicts  the  questions  arise  as  to  the  power  of  Wis* 
ner  to  sell,  and  the  right  of  Martin  to  sue. 

The  first  instruction  asked  and  refused  assumed  that  a 
special  agent  could  sell  the  property  of  the  principal,  although 
such  act  was  not  within  the  line  of  his  specific  duties,  in  case 
of  emergency;  and  that  it  was  a  question  for  the  jury  whether 
Wisner,  under  the  circumstances,  exercised  a  reasonable  die* 
cretion  in  disposing  of  the  property.  The  instruction  givea 
upon  this  point  was,  in  substance,  that  if  an  agent,  to  whom 
property  was  intrusted  for  a  particular  purpose,  should  dispose 
of  the  same  in  a  manner  not  within  the  scope  of  his  authority, 
the  principal  would  not  be  bound  by  the  act;  so  if  Wisner  did 
not  act  within  his  instructions  and  the  scope  of  his  employ- 
ment, and  the  plaintiff  had  not  affirmed  his  aotS|  he,  the  plain- 
tiff, would  not  be  concluded  thereby. 

The  fourth  Instruction  asked  and  refused  aswimed,  in  effect^ 
that  if  the  agent  or  the  property,  or  both,  became,  during  the 
journey,  in  a  condition  unable  to  proceed  feurther,  he  was  then 
authorized  to  sell  the  property;  and  that  the  principal 
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dTiUj  liable  for  the  wrongful  acts  of  the  agent  in  the  oofoneof 
biB  employment;  and  therefore,  if  the  sale  was  wrongful,  atill 
U  was  legal,  and  vested  the  title  in  the  porchasery  etc. 

The  anthorities  referred  toby  the  appellant  in  support  of  the 
iDstmctions  asked,  and  which  were  refdsed,  are  certain  sectiooa 
of  Story  on  Agency,  which  we  have  examined,  and  find  them 
to  treat  of  the  powers  of  a  master  of  a  ship,  and  the  rights  of 
certain  mercantile  agents.  We  are  not  able  to  perceive  the 
applicability  of  the  authorities  cited  to  the  case  at  bar.  It  haa 
been  decided  that  agents,  in  ordinary  transactions,  have  not 
the  powers  of  masters  of  vessels.  Bee  Hawtayne  ▼.  Baume,  7 
Mee.  A  W.  597,  where  it  is  decided  that  there  is  no  implied 
authority  in  an  agent  conducting  the  general  business  of  a 
mine  to  borrow  money  in  a  case  of  necessity:  Smith's  Mercan- 
tfle  Law,  117.  Yet  the  master  of  a  ship,  under  his  general 
power  as  agent  for  the  owners,  is  authorized  to  borrow  money^ 
etc:  Id.  117. 

The  common*law  rule  as  to  the  power  of  the  agent  to  bind 
Us  principal  by  a  sale  of  the  property  appears  to  have  been 
that  the  purchase  must  have  been  in  market  overt,  and  with- 
cut  knowledge  by  the  purchaser  of  the  agency  of  the  seller,  or 
from  an  agent  acting  according  to  his  instructions,  or  from  one 
acting  in  the  usual  course  of  his  employment,  and  whom  the 
buyer  did  not  know  to  be  transgressing  his  instructions:  Smith's 
Mercantile  Law,  118. 

The  general  rule  is,  that  the  authority  of  the  agent,  of  what* 
ever  description,  must  be  strictly  pursued;  otherwise  the  prin- 
dpal,  if  his  agent  be  a  special  one,  will  not  be  bound:  Smith's 
Hiercantile  Law,  115.  And  if  the  principal  has  never  held  the 
agent  out  as  having  any  general  authority  whatever  in  the 
premises,  it  is  the  duty  of  one  purchasing  from  him  to  inquire; 
and  if  he  trusts  without  inquiry,  he  trusts  to  the  good  fidth 
of  the  agent,  and  not  of  the  principal:  Stoiy  on  Agency,  sec 
183;  Shimmdpennkh  v.  Bayard^  1  Pet  290;  PwriUff  v.  Marri^ 
mm,  7  Ind.  858  [68  Am.  Dec.  424]. 

It  is  clear  to  our  minds  that  the  first  inquiry—- the  right  of 
the  agent  to  sell — should  be  decided  in  the  negative.  We  do 
not  see  any  error  in  the  rulings  of  the  court  upon  the  questioo 
of  instructions  upon  this  point. 

We  are  equally  clear  that  the  second  point  is  against  the  i^ 
peUant. 

It  is  insisted  that,  under  a  proper  legal  interpretation  of  the 
contract  aa  proved,  the  title  to  the  property  passed  to  the  par* 
cliaser,  Chenoworth. 


218  ANDBRScm  V.  Nbwoabtlb  etc.  B.^.  C!a    [Indiaoaa 


Without  stopping  to  inquire  whether  that  proposition  is 
or  wrong,  it  is  manifest  that  the  right  of  possession  remained 
in  the  seller,  Martin,  until  the  payment  of  the  purchase-money 
to  him  by  the  purchaser:  1  Parsons  on  Cont.  441. 

The  judgment  is  affirmed,  with  costs. 


PlBSOir   DeAUHO  WITB  AQXHT  is   BoDHD  to   LtQUIBB  as  T9  Szikht  ov 

HD  AuTBOBirr:  See  Purtley  ▼.  Morriaon,  63  Am.  Dec.  424^  and  note  427f 
•ad  eee  Tkmcu  r.  Atbmmmp  8S  Ind.  266;  BkukweU  t.  Kekham^  5S  Id.  IS^ 
both  dtmg  the  priaoipal 


Andebson  V.  Newoastlb  and  Bichmond  K  R.  Co. 

[la  IMDIAKA,  876b] 

III  AcrnoN  on  Sxhiscbiftzon  to  Corforatk  Stook,  It  qaitnot  bs  Pliaiibd 
that  there  was  no  snoh  oorporation,  the  defendant  being  eetqpped  hy  hia 
oontract  to  deny  the  existence  of  the  corporation. 

6l7BB0RIFnON8  TO  CbBTAIN  AmOUKT  OF  COBFOBATS  StOOK  ABS   KaOBSaABT 

TO  Oboakoation  of  oontemphited  corporation,  and  for  that  reason  and 
porpoee  are  valid  before  such  organization,  and  may  be  collected  after- 
wards; and  in  an  action  on  snoh  a  snbecription,  the  defendant  cannot  set 
up  the  non-existence  of  the  corporation  at  the  time  of  making  the  oon- 
tract. 
Iv  AonoH  ON  SuBSOBnrnoN  to  Cobfobats  Stock,  DBrBVDAirr  gaknot  Bar 
UP  Bbgbet  Fbaudulbnt  ABBAKOBBfEBT  bj  which  other  snbaeriben  were 
to  have  stock  npon  terms  different  from  these  specified  in  the  contnot^ 
snoh  arrangements  being  of  no  avail  to  peraoos  in  whose  behalf  they  were 

Suit  upon  a  subscription  to  corporate  stock.  The  opinion 
states  the  facts. 

H,  P.  BiddUy  for  the  appellant. 

D.  />.  Pratt  and  8.  C.  Tdber^  for  the  appellees. 

By  Court,  Perkins,  J.  Suit  upon  a  subscription  of  stock  to 
the  Newcastle  and  Richmond  Railroad  Company. 

The  article  of  subscription  was  as  follows: 

*^  Newcastle  and  Richmond  Bailroad  Company.  We,  the  un- 
dersigned, promise  to  pay  the  Newcastle  and  Richmond  Rail* 
road  Coippany,  on  their  extension  of  said  road  from  Newcastle 
to  Logansport,  the  sum  of  fifty  dollars  for  each  and  every  share 
of  stock  by  us  subscribed,  to  be  expended  on  the  same,  firom 
the  point  where  the  same  may  be  located,  crossing  the  Indian* 
apolis  and  Bellefontaine  railroad  to  Logansport,  in  such  install- 
ments as  may  be  ordered  by  the  directors  of  said  companj* 
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Aiid  we  heidi>7  anthoriie  and  empower  William  Chaae  to 

iisr  each  sharo  of  stock  by  OB  sabeoribed  to  the  regolar  aabeeii^ 

tion-book  of  said  company. 

"Sabscriben'  KamBi.  Ha  of  Shana  Amoont 

"P.  Anderson.  4  $200.'' 

The  defendant  anawered,  admitting  the  eabecriplion,  but 
averring: 

1.  That  at  the  time  of  maldng  the  same  there  was  no  soeh 
eorp(Hration  as  that  named  in  the  subscription  paper. 

This  answer  was  bad,  because  the  defendant  was  estopped 
bj  his  contract  to  deny  the  corporation;  and  because,  under 
the  general  railroad  law,  subscriptions  of  a  certain  amount  of 
stock  are  necessary  for  the  organization  of  the  contemplated 
corporation,  and  for  that  reason  and  purpose  are  valid  before 
the  corporation  is  organized,  and  may  be  collected  by  it  after 
erganization.  The  answer  does  not  deny  that  such  organiza* 
tion  had  taken  place  before  this  suit  was  brought:  See  Covings 
ion  etc.  Plank  Road  Co.  ▼.  Moore^  3  Ind.  510;  Juddh  t.  American 
tic  Co.,  4  Id.  333. 

2.  That  the  stock  was  subscribed  on  condition  that  the  road 
should  be  first  extended  to  Logansport;  and  that  the  road  had 
not  been  so  extended. 

This  answer  was  bad,  because  it  set  up  a  false  interpretetioii 
of  the  written  sub8cripti<ni.  It  was  not  a  condition  of  the  sub- 
scription that  the  road  should  be  extended  to  Logansport;  for 
the  very  money  subscribed  was  to  be  expended  in  making  the 
extension.  The  instrument  means  that  the  stock  is  subscribed 
in  or  for  that  extension:  Bee  New  Albany  etc.  R.  R.  Co.  ▼.  Pick* 
fiw,  5  Ind.  247. 

3.  That  the  subscription  was  obtained  by  fraud  in  this,  to 
wit,  that  two  men,  Taber  and  Walker,  were  permitted  to  sub- 
scribe each  twenty  thousand  dollars  in  stock,  under  a  secret 
arrangement  with  the  directors  that  they  should  be  released 
from  a  part  of  said  subscription  after  others  had  been  induced 
by  it  to  subscribe;  and  that,  on  the  other  part,  they  should 
have  an  extension  of  time  of  payment  for  five  years. 

Since  railroad  stocks  have  depreciated,  and  railroad  schemes 
have  become  less  popular  than  they  formerly  were,  it  is  be- 
coming common  to  set  up  fraud  in  obteining  the  subscriptions 
as  a  ground  of  avoiding  their  payment,  and  difficult  questions 
are  often  thus  presented.  Representotions  which,  in  the  fever- 
ish  excitement  jxcoduced  by  an  extraordinary  temporary  soo* 
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0688,  seemed  to  all  as  probably  below  the  promised  reality,, 
now,  in  the  ebbing  of  the  railroad  tide  to  a  lower  stage  than  i» 
natural,  appear  like  stupendous  attempts  at  swindling.  And 
means  then  resorted  to  to  obtain  subscriptions  of  stock  which 
the  deluded,  no  doubt,  sincerely  thought  justified  by  the  sujk 
posed  certain  profitable  results,  now,  in  more  sober  times^ 
shock  the  moral  sensibility  of  every  right-minded  man. 

But  when  these  questions  are  presented  to  the  courts,  they 
must  sift  the  exaggerated  representation  firom  the  deliberate 
assertion  of  a  material  fact  of  which  the  subscriber  had  not 
the  means  of  knowledge,  and  for  the  truxh  of  which  he  rightly 
relied  upon  the  solicitor  of  stock  authorized  to  assert  it  for  hi» 
principal;  they  must  separate  the  firaudulent  device  of  which 
the  subscriber  was  innocent  from  those  in  which  he  partici- 
pated; in  short,  they  must  decide  upon  railroad — ^upon  cor» 
poration  contracts,  under  the  guidance  and  in  the  application 
of  the  established  rules  governing  their  action  upon  contracts 
in  other  cases,  and  between  private  individuals: 

These  questions  have  been  raised,  and  more  or  less  discussed^ 
and,  to  some  extent,  decided,  in  the  following  among  other 
oases  in  this  court:  Newcasde  etc.  Co.  v.  Bell^  8  Blackf.  684; 
Jttdah  V.  American  etc.  Co.y  4  Ind.  833;  SoutJiem  Plank  Rood 
Co.  V.  Hixon^  6  Id.  166;  Western  Plank  Road  Co.  v.  Stockt<tnj  7 
Id.  600;  New  Albany  etc.  Co.  v.  FietdSj  10  Id.  187;  Johnson  v. 
OrawfordsfriUe  etc.  Co.^  11  Id.  280;  Keller  v.  Johnson^  Id.  837» 
The  principles  decided  in  the  four  latter  cases  go  far  beyond 
the  line  by  which  this  case  is  bounded. 

Taber  and  Walker  could  not  avail  themselves  of  the  secret^ 
fraudulent  agreement  upon  which  they  subscribed  their  stock. 
They  were  bound  for  the  whole  of  it,  according  to  the  terms  of 
the  open,  general,  written  subscription,  and  hence  this  defend* 
ant  was  not  injured  by  their  secret  fraudulent  agreement 

The  judgment  affirmed,  with  ten  per  cent  damages,  and  costs* 


SuasoBiFTlov  TO  OoBFOBAXi  SiooK,  BDmora  Bmov  or:  See  iVsotopi 
«te.  i?.  i?.  a».  V.  Airite^  71  Am.  Deo.  763^  and  note  75a.  Sabeoriber  to  etoek 
is  estopped  to  deny  eaetenoe  of  ooiporatuni:  See  Hardy  v.  M&rrkDeaAet,  14 
lid.  SOBi  Mdtpy.  Laptk,  21  LL  IM^  citing  the  prinoipel 
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[IS  ImuSA.  437.) 

AstotOKMi  Smflotsd  to  Dmoni  Bub  b  iHiim^  w 
HiMp  and  raoli  pu^  wiQ  ao*  be  wttUtd  «•  littif 
liy  dflCBott  on  aoooont  cf  rach  Bij^Uot  imlMi  it  be  dwvB 
to  have  been  coDooeilile. 
Vo  AmuL  Ijb  nm  Quxib  SBioia  iuma  DoAui/r  iuro  Jiibqmot. 


Appsal  from  order  Betting  aside  default  and  judgment 
/.  W.  Chapman  and  J.  B.  Merritoetherj  for  the  appellant!. 

By  Court,  Wobden,  J.  The  appellants  recovered  judgment 
against  the  appellees  in  the  court  below,  by  de&ult|  at  the 
October  term,  1854*  Afterwards,  at  the  April  term,  186S, 
Thompson  filed  his  affidavit,  setting  out,  amongst  other  things, 
that  previously  to  the  deCault,  he  had  employed  an  attorney  to 
attend  to  and  make  defense  to  the  action;  that  he  implicitly 
leUed  upon  the  attorney  to  attend  to  the  suiti  who,  for  some 
nasQo  unknown  to  the  affiant,  wholly  neglected  to  attend  to 
the  same,  whereby  judgment  was  rendered  by  default  against 
him;  and  he  prayed  to  be  relieved  from  the  judgment  thus 
taken,  as  it  was  rendered  against  him  through  surprise,  faiad- 
vertence,  and  the  n^ect  of  his  attorney. 

The  court  granted  the  prayer,  and  set  aside  the  default  and 
judgmenti  and  from  thu  ruling  the  plaintifb  appeal  to  thiscourt 

Tbeae  proceedings  in  setting  aside  the  judgment,  we  suppose, 
w«re  had  under  secticm  90  of  the  code,  which  authorises  the 
court  in  its  discretion,  at  any  time  withhi  one  year,  to  ^'relieve 
a  party  fhnn  a  judgment  taken  against  him  through  his  mi^ 
take,  inadvertence,  surprise,  or  excusable  neglect."  It  is  very 
qiuestkmable  whether  the  mere  neglect  of  an  attorney  employed 
io  defend  a  cause,  as  in  the  case  at  bar,  is  an  excusable  neglect 
within  the  statute.  It  has  generally  been  held  that  the  neglect 
of  an  attorney  employed  by  a  party  is  the  neglect  of  the  party 
MtinaAif^  and  without  something  being  shown  to  render  it 
excusable,  we  are  not  prepared  to  say  that  a  party  is  entitled 
toreliet 

But  the  appeal  to  this  court  is  premature.  The  order  of  the 
court  setting  aside  the  de&ult  and  judgment  is  not  a  ^  final 
judgment"  from  which  an  appeal  lies  to  this  court:  Code,  sec. 
650;  Branham  v.  Fort  Wayne  etc.  R.  R.  Co.j  7  Ind.  624.  The 
quest&ens  involved  being  saved  by  a  proper  exception,  when  the 
cause  shall  be  finally  disposed  of,  all  the  points  thus  sav<ed 
come  up  together:  WooUey  v.  StaUf  8  Id.  877. 

The  appeal  is  dismissed,  with  costs. 
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NXGU0K50B  OF  AROBNET  IS  IMPUTED  TO  HIS  CLIENT:    Phdp9  ▼.  OtffOOd^ 

ti  Ind.   153;  BrwtJboMgh  v.  Stockman,  83  Id.  688,  both  citiiig  the 


No  Appeal  Lns  nunc  Obdie  SsmNG  aside  Default  ob  JuBoionrav  or 
the  Ilka,  m  looh  orden  are  not  final  Judgmenta,  and  the  appeals  would  be 
prematare,  the  matters  being  eapable  of  bemg  considered  after  exoeption 
properly  taken  on  the  appeal  from  the  final  judgment:  Mdcher  ▼.  Fredemburg, 
18Ind.  180;  PlecuatUar.  Feosy  <fr  JT.  TSirHpOv  Gbu,  42  Id.  888;  Wcodr.Wood, 
61  Id.  142;  BurkT.imK  Id.  424;  SlagU y. Bodmer,  68  Id.  487,  all  dting 
tbeprinoipal 


Wood  v.  Meabs. 

[12  IMDIAKA,  61&] 
PBB80V    BBOEIVIirO    BODILT  HUBT  OB    SlTFIEBINO   DaKAAI    TO   HOBIE    OB 

Oabbiaoe  in  oonaequenoe  of  a  direct  collisifln  with  an  obatrootum  in  a 
highway,  without  finlt  or  n^ligence  on  his  own  part,  ia  as  a  general 
rale  specially  damnified,  and  may  maintain  an  action  against  the  author 
of  the  obstruction. 

BcBBET  OF  Cmr  mat  bb  Obstbuotbd  bt  Plagino  Hatebial  fob  Buxlditto 
in  it,  for  a  reasonable  time,  in  a  manner  likely  to  occasion  the  least  in* 
couTenience  to  the  public,  if  it  be  necessary  to  deposit  such  material  in 
the  street  for  want  of  room  therefor  elsewhere,  and  the  author  of  the 
obstruction  will  not  be  liable  for  injury  caused  by  a  ooUision  therewith. 

br  Acnoif  fob  Damages  fob  Injubt  Caused  bt  Obstbuotion  nr  Punuo 
Steeet,  and  consequent  collision  therewith,  a  defendant  setting  up  the 
defense  that  he  had  a  right  to  place  building  materials  in  the  street 
must  aver  facts  showing  a  reasonable  necessity  for  so  doing;  or  his  answer 
in  that  regard  will  be  defective. 

Common  Council  of  Cttt  has  Plbnabt  Poweb  oveb  Stbebts,  under  the 
Indiana  statutes,  and  may  determine  to  what  uses  they  shall  be  applied 
and  under  what  ciroumstances  and  to  what  extent  they  may  be  incum* 
bered. 

Action  for  damages  for  injury  caused  by  a  collisicm  with 
obetructionB  alleged  to  have  been  unlawfully  placed  in  a  high* 
way  by  defendant. 

/.  L.  Ketcham  and  I.  Coffiuj  for  the  appellant 

J,  W.  Oordoftj  for  the  appellee. 

By  Court,  Worden,  J.  Complaint  by  the  appellee  against 
the  appellant,  alleging  that  on,  etc.,  at,  eta,  the  defendant 
wrongfully,  carelessly,  and  negligently  laid  a  pile  of  dirt  and 
gravel  in  Bast  street,  between  Washington  and  Market  streets^ 
in  the  city  of  Indianapolis,  in  said  county,  which  said  Bast 
street  was  then  and  there  a  public  highway,  and  known  and 
used  by  the  public  as  such,  and  the  plaintiff,  in  carefully  diiT- 
ing  along  said  Bast  street  between  the  streets  afcwesaid,  and 
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being  then  and  there  ignorant  of  the  existence  of  said  pile  of 
dirt  and  gravel,  the  evening  being  dark,  ran  against  and  upon 
the  said  pile  of  dirt  and  gravel,  whereby  his  gray  mare  of  the 
value  of  three  hundred  dollars  was  then  and  there  thrown 
down  and  fatally  injured  so  as  to  render  her  wholly  worthless, 
and  the  shafts  of  his  buggy  broken,  and  his  harness  ruined^ 
and  that  by  reason  of  the  pile  of  dirt  and  gravel  so  laid  up  in 
the  street  aforesaid  he  has  suffered  damage  to  the  amount  of 
five  hundred  dollars.  Wherefore,  etc. 
The  defendant  answered: 

1.  By  general  deniaL 

2.  That  he  did  not  wrongfully,  negligently,  or  carelessly  lay 
a  pile  of  dirt  and  gravel  in  East  street,  but  alleges  the  truth  to 
be,  that  on,  etc.,  at,  etc.,  the  defendant  being  about  to  build, 

and  engaged  in  building,  a  house  or  lot  number ,  in  square 

,  in  Indianapolis,  bordering  on  the  said  street,  did  deposit 

in  said  street,  near  to  said  building  being  erected,  materials  for 
such  building  for  a  reasonable  time,  and  not  longer,  to  wit,  a  lot 
of  sand,  which  is  the  same  pile  of  "  dirt  and  gravel "  complained 
of.  The  defendant  says  that  he  left  ample  space  in  said  street, 
yix.,  the  space  of  fifty  feet  around  said  sand,  for  the  passing 
and  rex>a88ing  of  all  traveling  that  way,  and  for  wagons,  bug* 
gies,  carriages,  and  other  vehicles.  Wherefore,  if  any  harm 
came  to  the  plaintiff's  buggy,  harness,  or  mare,  it  was  the 
fitult  of  the  said  plaintiff,  etc. 

3.  That  the  defendant  was  about  to  build,  and  engaged  in 

building,  as  in  the  second  paragraph  is  alleged,  and  for  that 

purpose  did  deposit  for  a  reasonable  time,  and  not  longer,  sand 

in  said  street  for  said  building,  which  is  the  same  pile  com* 

gained  of,  but  he  denies  that  it  was  wrongfully,  carelessly,  or 

negligently  done,  and  says  that  at,  etc.,  aforesaid,  there  was  an 

ordinance  of  the  city  of  Indianapolis,  passed  April  20,  1852, 

and  afterwards  continued  in  force,  whereby  "persons  engaged 

in  building  or  making  pavement  may  deposit  materials  for 

such  building  or  pavement  in  any  of  the  streets  or  alleys  for  a 

reasonable  time;  but  no  person  shall  be  authorized  to  fill  up 

any  gutter  or  channel  for  the  passage  of  water,  or  so  obstruct 

the  said  street  or  alley  as  to  prevent  the  passing  of  carriages,. 

nor  occupy  more  than  one  third  of  such  street  or  alley."    And 

the  defendant  says  that  by  such  deposit  he  did  not  fill  up  any 

gutter  or  channel  for  the  passage  of  water,  nor  did  he  so  ob» 

itmct  said  street  as  to  prevent  the  passing  of  carriages,  nor  did 

he  occupy  thereby  more  than  one  third  of  said  street,  and  left 
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open,  nnoccopiedi  and  onobBtnicted  a  large  space  of  and  opoo 
aaid  street,  around  said  pile,  to  wit,  sixty  feet,  along  and 
through  which  the  plaintiff  might  have  safely  driven  his  mare 
and  boggy.    Wherefore,  etc. 

4.  That  the  defendant  deposited  the  sand,  as  alleged  in  the 
eeoond  and  third  paragraphs,  and  for  the  purpose  therein 
named,  which  is  the  same  pile  complained  o^  as  he  had  a 
right  to  do;  that  the  same  had  not  remained  there  an  mirea- 
eonable  length  of  time,  and  the  plaintiff,  well  knowing  that 
aaid  materials  were  there  in  said  street,  carelessly  drove  bia 
mare  and  buggy  upon  said  sand,  and  the  mare  being  old  and 
clumsy,  fell,  and  slightly  injured  the  shafts  of  the  buggy,  doing 
no  damage  to  the  harness.    Wherefbre,  etc. 

6.  Substantially  as  the  second. 

The  plaintiff  demurred  separately  to  the  second,  third,  firarthy 
and  fifth  paragraphs  of  the  answer,  and  the  demurrers  were 
custained.    To  the  ruling  the  defendant  excepted. 

Trial  by  jury  on  the  general  denial;  verdict  and  judgment 
tat  the  plaintiff,  a  new  trial  being  denied. 

The  ruling  of  the  court  on  the  demurrers  is  assigned  for  error. 

The  general  proposition  needs  the  citation  of  no  authorities 
in  its  support,  that  a  person,  who,  without  fault  or  negligenee 
on  his  own  part,  receives  a  bodily  hurt,  or  suffers  a  damage  to 
liis  horse  or  carriage,  in  consequence  of  a  direct  coUialoo  with 
an  obstruction  in  the  highway,  is  specially  damnified,  and  may 
maintain  an  action  against  the  author  of  the  obetructioii. 

But  this  rule  may  be  subject  to  some  modifications  and  f» 
atrictions  in  its  application  to  particular  cases.  What  would 
be  deemed  an  illegal  obetruction,  such  as  would  render  the 
party  obstructing  liable,  in  one  place  and  under  one  set  of  dr- 
oumstances,  might  not  in  another.  The  primary  and  prinoi* 
pal  use  of  a  highway  is  for  travel;  but  it  is  not  clear  that  it 
may  not,  in  many  cases,  be  legally  occupied  in  some  measuie 
for  other  purposes.  Thus  it  is  said  by  a  late  author  on  high- 
ways (Angell  on  Highways,  sec  25)  that  ''a  coneot  diftincticn 
has  been  suggested  between  a  highway  in  the  country  and  a 
atreet  in  a  populous  commercial  dty;  and  it  has  been  consid* 
ared  that  the  restricted  use  of  highways  in  the  country  has 
been  that  they  have  been  needed  for  no  other  purposes;  but 
auch  is  not  the  case  with  the  streets  of  a  city.  There  are  cer- 
tain uses  to  which,  in  modem  times,  the  latter  have  been  gen* 
orally  applied — ^not  uses  merely  conducive  to,  but  almost 
necessary  for,  the  comfort^  health,  and  prosperity  of  the  pub- 
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lie;  and  thfij  hsro  been  both  Mnrlionwl  bj  eoitamy  mud  ap- 
proved by  experienoe." 

In  (/Linda  y.Lathnp,  21  Pick.  292,  297,  it  waa  ohaetrod  by 
the  court,  that  ^^  what  may  be  dcwmad  a  reeaonable  and  praper 
oee  of  a  way,  public  or  pmate,  moat  depend  much  on  the  local 
flitoatiGn,  and  mnch  on  public  neage.  The  general  uae,  and 
the  acqtdeecence  of  the  public,  is  e?idnioe  of  the  zi^it^  The 
owner  of  land  may  make  each  reaaanaMe  nee  of  a  way  adjoin- 
ing hie  land  as  is  oeoally  made  by  oChefa  similarly  sitiiated. 
As  to  the  reasonableness  of  the  nee,  it  may  well  be  laid  down 
that  in  a  popoloos  town,  where  land  is  very  Talnahle,  it  is  not 
nnreasonable  to  erect  bnildings  and  faices  on  the  line  of  the 
etreet,  and  to  place  doors  and  gates  in  them  so  as  when  opened 
to  swing  o^er  the  street.  When  the  owner  of  a  lot  in  aoch  a 
aituation  has  oocasicm  to  build,  and  for  that  purpose  to  dig 
cellars,  he  may  rightfully  lay  his  building  materials  and  earth 
within  the  limits  of  the  street,  provided  he  takes  care  not  im- 
properly to  obstruct  the  same,  and  to  remove  them  within  a 
reasonable  time.  It  is  very  obvious  that  without  this  privilege 
it  would  be,  in  some  situations,  nearly  or  quita  impracticable 
to  build  at  alL" 

In  the  case  of  CommonweaUh  y.  Ponmofv,  1  Serg.  A  B.  219, 
quoted  with  approbation  in  PeopU  y.  Cunmnghamj  1  Denio^ 
524,  530  [43  Am.  Dec.  709],  Chief  Justice  Tilghman  says:  ''It 
is  true  that  necessity  justifies  actions  which  would  otherwise 
be  nuisances.  It  is  true,  also,  that  this  necessity  need  not  be 
absolute;  it  is  enough  if  it  be  reasonable.  No  man  hasa  ri|^ 
to  throw  wood  or  stones  into  the  street  at  his  pleasure.  But 
inasmuch  as  fuel  is  necessary,  a  man  may  throw  wood  into 
the  street  for  the  purpose  of  having  it  carried  to  his  house,  and 
it  may  lie  there  a  reasonable  time.  So,  because  building  is 
necessary,  stones,  brick,  lime,  sand,  and  other  materials  may  be 
placed  in  the  street,  provided  it  be  done  in  the  most  convenient 
manner.  On  the  same  principle,  a  merchant  may  have  his 
goods  placed  in  the  street,  for  ^e  purpose  of  removing  them  to 
his  store  in  a  reasonable  time.  But  he  has  no  right  to  keep 
them  in  the  street  for  the  purpose  of  selling  them  there,  because 
there  is  no  necessily  for  it." 

But  on  the  supposition  that  the  foregoing  is  a  correct  exposi- 
tion of  the  law,  we  are  of  opinion  that  the  second  paragraph  of 
the  answer  is  defective  in  not  showing  a  reasonable  necessity 
for  placing  the  building  materials  upon  the  street.  There  is 
no  averment  of  fiEtcts  showing  such  necessity,  and  the  ooorl 

Ax.  DM.  yoL.  LXZiy— 16 


226  Wood  v.  Meabs.  [Indiana,. 

cannot  infer  it  from  the  fact  that  the  buiding  was  being  erected 
in  a  populous  and  thriving  city  Such  necessity  should  havo 
been  shown  either  by  direct  ayerment  or  by  fiEicts  from  which- 
it  might  be  legitimately  inferred.  There  was  no  error  in  sus- 
taining the  demurrer  to  this  paragraph. 

The  third  paragraph  presents  a  different  question.  By  this- 
paragraph,  the  defendant  relies  upon  an  ordinance  of  the  city,, 
whereby  '*  persons  engaged  in  building,  etc.,  may  deposit  ma* 
terials  for  such  building,  etc.,  in  any  of  the  streets  or  alleys^ 
for  a  reasonable  time,''  not  occupying  "more  than  one  third  of 
such  street  or  alley."  This  ordinance,  it  is  alleged,  was  passed 
in  April,  1852.  We  take  it  for  granted  that  the  city  of  Indian* 
apolis  surrendered  her  former  charter,  and  became  a  municipal 
corporation  under  the  act  for  the  incorporation  of  cities^ 
approved  June  18, 1852. 

This  fact  is  conceded  by  coimsel  on  both  sides.  By  the 
eighty-fourth  section  of  this  act,  "all  by-laws,  ordinances,  and 
regulations  not  inconsistent  with  this  act  shall  remain  and  be 
continued  in  force,  until  altered  or  repealed  by  the  common 
council  of  such  city." 

The  ordinance  in  question  was  continued  in  force,  unless  it 
was  inconsistent  with  the  act. 

The  fifty-seventh  section  of  this  act  is  as  follows,  viz.:  "  The 
common  council  shall  have  exclusive  power  over  the  streets^ 
highways,  alleys,  and  bridges  within  such  city,  and  to  lay  out^ 
survey,  open,  straighten,  widen,  or  otherwise  alter  the  same, 
to  make  repairs  thereto,  and  to  construct  and  establish  side* 
walks,  crossings,  drains,  and  sewers.  They  may  cause  build- 
ings and  structures  in  the  way  of  any  street  or  other  public 
improvement  to  be  taken  down  and  appropriated,  upon  the 
payment  of  damages,  as  hereinafter  provided." 

This  section  confers  upon  the  common  council  plenary  pow- 
ers over  the  streets  and  alleys  of  the  city.  In  the  language  of 
Harris,  J.,  in  the  case  of  MUhau  v.  Sharp^  17  Barb.  437,  in 
speaking  of  the  charter  of  the  city  of  New  York — ^not  broader 
in  this  respect  than  the  section  under  consideration — "The 
corporation  yet  has  the  exclusive  right  to  control  and  regulate 
the  use  of  the  streets  in  the  city.  In  this  respect,  it  is  en- 
dowed with  legislative  sovereignty.  The  exercise  of  that 
sovereignty  has  no  limit  so  long  as  it  is  within  the  objects  and 
trusts  for  which  the  power  is  conferred.  An  ordinance  regu- 
lating a  street  is  a  legislative  act  entirely  beyond  the  control 
of  the  judicial  power  of  the  state." 
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But  it  is  objected  that  the  act  gives  the  common  ootmcil  no 
power  to  pass  such  an  ordinance  as  that  in  question.  After 
having  enumerated  various  subjects  upon  which  the  council 
have  power  to  pass  ordinances  in  the  thirty-fifth  setdion,  and 
amongst  others  ''  to  prevent  the  incumbering  of  streets^  squares, 
sidewalks^  and  crossings  with  vehicles,  or  any  other  substance 
or  materials  whatever  interfering  with  the  free  use  of  the  same;  ^ 
the  thirty-eighth  section  provides  that  '^  the  common  council 
shall  have  power  to  make  other  by-laws  not  inconsistent  with 
the  laws  of  this  state,  and  necessary  to  carry  out  the  objects  of 
the  corporation." 

The  ordinance  in  question  is  not  inconsistent  with  the  laws 
of  the  state  for  the  reason,  if  for  no  other,  that  it  is  within  the 
express  power  and  authority  conferred  upon  the  common  coun* 
cil  by  section  57  above  quoted;  and  as  by  that  section  they 
are  invested  with  fiill  authority  over  the  streets  and  alleys  of 
the  city,  ordinances  or  by-laws  on  the  subject  of  streets  and 
alleys  are  necessary  to  carry  into  e£fect  the  power  thus  granted. 

The  ordinance^  in  our  opinion^  is  not  inconsistent  with  the 
act,  and  was  continued  in  force. 

This  construction  is  objected  to,  because  there  may  be  an 
abuse  of  the  power  thus  conferred  upon  the  common  council. 
The  argument,  although  the  court  should  not  be  unmindful  of 
consequences,  might  well  be  addressed  to  the  consideration  of 
the  legislature,  who  may  at  any  time  abridge  the  powers  of 
municipal  corporations,  if  they  see  cause  to  do  so;  but  it  can- 
not prevail  with  the  courts  against  a  plain  and  unequivocal 
legislative  enactment. 

It  is  insisted  that  the  ordinance  should  be  construed  merely 
as  a  protection  to  the  party  thus  using  a  street  or  alley  from  a 
prosecution  by  the  city;  but  we  think  such  a  construction  can- 
not prevail.  The  common  council,  having  exclusive  power 
over  the  streets,  highways,  and  aUeys  within  the  city,  have  the 
right  to  determine  to  what  purposes  they  may  be  applied,  and 
under  what  circumstances  and  to  what  extent  they  may  be  in- 
cumbered. In  a  populous  city,  where  much  business  is  carried 
on,  and  where  buildings  are  being  constantly  erected,  it  becomes 
a  matter  of  necessity  that  the  streets  should  be  used  for  many 
purposes  other  than  travel;  and  it  is  peculiarly  proper  that 
each  city  should  determine  for  itself  what  its  wants  and  neces- 
sities in  this  respect  demand.  Having  made  such  determina- 
tion and  authorized  persons  building  to  place  their  materials 
in  the  street  in  the  manner  prescribed  by  the  ordinance,  such 
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ordinanoe,  in  our  opinion,  affords  a  fall  pzotectiony  net  only 
against  the  city  but  all  other  persons,  to  eveiy  one  acting 
mnder  and  within  the  ordinance. 

This  is  not  an  unsual  instance  of  the  vesting  of  anthority  in 
municipal  corporations.  Mr.  Angell  ( Angell  on  Highways,  sec 
241)  says:  ^^This  power  of  legitimating  obstructions  which 
would  otherwise  be  regarded  as  nuisances  is  not  of  such  soTer^ 
eign  character  that  it  may  not  be  delegated,  either  by  a  specific 
act,  or  by  a  general  grant  of  authority.  Thus  it  is  a  usual  pro- 
vision in  our  railway  charters  that  the  companies  may  lay 
their  tracks  across  or  upon  public  roads  or  streets,  with  the 
consent  and  under  the  direction  of  the  town  and  city  author- 
ities. Municipal  corporations  have,  also,  large  powers  of  this 
description  by  virtue  of  the  authority  with  which  they  are  in- 
vested for  the  regulation  and  repair  of  highways.  They  have 
an  undoubted  right,  for  instance,  to  obstruct,  and  even  entirely 
discontinue,  a  highway  for  the  temporary  purpose  of  repairing 
or  rcgrading  it.  And  in  cities  and  villages  there  are  many 
uses,  aside  from  their  mere  use  for  foot-passengers  and  vehicles 
moved  by  animal  power,  to  which  the  municipal  governments 
may  devote  the  streets  under  their  control,  for  the  promotion 
of  health,  trade,  commerce,  and  the  public  convenience." 

The  paragraph  in  question,  by  its  averments,  shows  the  de- 
fendant to  have  been  within  the  terms  of  the  ordinance  pleaded, 
and  in  our  opinion  the  demurrer  to  it  should  have  been  over- 
ruled. 

We  see  no  substantial  objection  to  the  fourth  paragraph  ci 
the  answer.  It  alleges  that  the  plaintiff,  well  knowing  that  the 
materials  were  in  the  street,  carelessly  drove  his  mare  upon 
the  same,  etc.  These  facts  are  admitted  by  the  demmrer,  and 
it  is  clear  that  under  such  circumstances  the  plaintiff  cannot 
recover:  PreMenl  etc.  of  Mount  Vernon  v.  Dueouehetty  2  Ind. 
686  [54  Am.  Dec.  467];  Board  of  Trustees  of  the  WcOnuh  and 
Erie  Canal  v.  Mayer^  10  Id.  400;  see  also  Angell  on  Highwajrs, 
sec.  290.  The  demurrer  to  this  paragraph  should  also  have 
been  overruled. 

The  judgment  is  reversed,  with  costs.  Cause  remanded  for 
further  proceedings. 

Use  of  Higbwats  asd  Sfmnra,  mo  What  OB&rswno&n  OoNsnnm 
NnnAHOis:  See  People  v.  Cfumiingham,  43  Am.  Deo.  709»  and  note  71S; 
Oravee  t.  ShaUuekf  69  Id.  637»  and  note  645.  Ordinarily,  any  person  mjnred 
by  obatmctions  in  a  highway  may  recover  damages:  Perrp  r.  BametC,  65  Ind. 
024;  bnt  if  he  is  guilty  of  contributory  negligence  which  proximately 
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the  injury,  he  cannot  reoorer:  i?eM  t.  Oothm,  42  Id*  942,  both  dting  the 
principal  ease. 

Common  Ck>i7KciL  or  Municifal  Cobporation  his  Pudtart  Power  ovkr 
Btrkbtb,  and  may  detennine  to  what  naea  they  may  be  pat:  Nao  Albany  Jb 
8.1LJi.Ch.  Y.  O'DaUp,  12  Ind.  552;  Waldo  ▼.  WaOaee,  12  Id.  6S4;  Wabash 
S&O.  C6.  ▼.  8peaT9,  16  Id.  442;  Maey  ▼.  Indianapolii,  17  Id.  269;  Vmcennts 
r.  Bidkvds,  23  Id.  382;  IndkmaipoliaY,  MiUer.^Id.  387;  De^r.  Evans,  39 
U.  08;  IndianapoBa  dt  O,  R.  Jt.  Co,  y,  Lasarmodmrg,  ZJ  Id.  497;  Svxft  ▼• 
Wabasik,  41  Id.  18;  Awnra  ▼.  Fox,  78  Id.  4.  Bat  a  city  cannot  allow  per- 
auyieatobstmetiomiof  atreeta:  Pettif  ▼. ./bAiiaiMi 56 Id.  148;  BtaUw.  BerdeUa^ 
7S  Id.  199^  all  of  the  abore  oaeea  citing  the  princqpil 
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[u  iHDiAjii«  am] 

bmumAiinxn  will  vot  Vitutr  JsmongEar  dp  b  n  OuafaauuiTLT 
LaaiBLB;  and  in  the  abaenoe  of  anything  iq^pearingnponitalace^  or  being 
shown  eztrinsicallyy  tending  to  prove  that  the  interlinasitioDa  were  mads 
snbeeqnently  to  ita  execution,  it  will  be  presnmed  that  they  were  made 
before  or  at  its  execntion. 

Ev  BaoQKD  Raams  Trial  bt  Jubt  of  Twblyi  Lawful  Mjeh,  Prsscmp- 
THMi  IS,  in  the  abaence  of  any  showing  to  the  contrary,  that  the  panel  ol 
Jurors  possessed  the  requisite  qualifications. 

fa  D  Error  to  Instruct  Jury  is  Criminal  Trial  that  "  evidence  which 
tends  to  establish  the  defendant's  gnilt  also  tends,  in  an  eqaal  degree,  te 
pvove  that  he  was  present  at  the  time  and  place  when  and  where  the 
deed  was  committed;  and  if  he  seeks  to  prove  an  aUbi,  he  most  do  it  by 
evidence  which  ontweigha  that  given  for  the  state  tending  to  fix  his  pree* 
ence  at  the  time  and  place  of  the  crime."  If  evidence  on  behalf  of  a 
priaoner  raises  a  reasonable  donbt  of  his  gnilt,  he  must  be  acquitted;  and 
this  doubt  may  arise  from  the  whole  evidence  in  the  case;  and  the  rule  is 
BO  diffarent  where  the  defendant  seta  np  an  aUbi  than  it  is  where  othet 
matter  is  relied  on. 


Ietdictment  for  murder.    The  opinion  states  the  fitcts. 

H.  M.  Orahamj  J.  F.  8uU^  and  /.  C.  AppUgate^  tor  the  apt 
lant. 

/•  E.  McDonald  and  A.  L,  Roaehey  for  the  state. 

B/  Court,  Pebehts,  J.  William  French  was  indicted  for  the 
muMer  of  Hannah  Briney,  was  convicted,  and  sentenced  to 
sofbr  death.  He  has  appealed  to  this  court,  and  claims  that 
the  judgment  against  him  should  be  reversed  for  the  following 


1.  Because  the  circuit  court  refused  to  sustain  his  motion  <• 
(oaah  the  indictment. 
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The  objection  to  the  indictment  was  that  it  contained  inter- 
lineations. 

If  the  indictment  was  conveniently  legible,  it  would  not  be 
bad  simply  because  it  contained  interlineations;  and  in  the 
absence  of  anything  appearing  upon  the  face  of  a  written  in- 
strument, or  being  shown  eztrinsically,  tending  to  prove  that 
interlineations  were  made  subsequently  to  the  execution  of  the 
instrument,  it  will  be  presumed  they  were  made  before  or  at 
its  execution:  S toner  v.  EUiSy  6  Ind.  152. 

2.  Because  the  jurors  by  whom  he  was  tried  are  not  shown 
by  the  record  to  have  possessed  the  statutory  qualifications. 

In  the  absence  of  anything  tending  to  show  the  contrary  in 
cases  where  the  record  recites  a  jury  of  twelve  lawful  men,  it 
will  be  presumed  that  the  panel  of  jurors  did  possess  the 
requisite  qualifications:  Ind.  Dig.  864,  546. 

3.  Because  the  verdict  was  not  sustained  by  the  evidence. 

It  appears  that  on  the  morning  of  the  twenty-sixth  of  Novem- 
ber, 1858,  Hannah  Briney  was  living,  and  in  good  health;  that 
she  was  about  nineteen  years  of  age,  and  had  been  married 
between  eight  and  nine  months.  She  was  advanced  near  six 
months  in  the  state  of  pregnancy.  About  nine  o'clock  in  the 
morning  of  that  day,  her  husband  left  her  in  the  family  resi- 
dence, but  just  ready  to  start  to  go  to  the  house  of  a  brother  to 
spend  the  day.  Her  hair  was  put  up,  her  bonnet  and  shawl 
were  brought  out  and  hung  upon  a  chair,  and  she  was  standing 
in  the  door.  At  night,  about  dusk,  the  husband  returned  home. 
The  bonnet  and  shawl  of  the  wife  were  hanging  upon  the  chair 
where  they  were  when  he  left  in  the  morning,  but  the  wife  was 
not  in  the  house.  Upon  search,  the  body  was  found  in  the 
well,  in  a  position  indicating  that  she  might  have  fallen  or 
been  thrown  in  backwards.  Her  hair  was  disheveled  and  filled 
with  burs  and  twigs,  and  her  body  was  naked.  Her  clothes, 
torn  to  rags,  were  in  the  well,  some  of  them  in  the  tin  bucket, 
which  had  been  used  by  the  family  for  drawing  water  from 
the  well,  and  which  was  found  in  the  bottom.  There  was  no 
curb  or  guard  around  the  well.  There  were  burs  and  brush  in 
the  yard  about  the  house,  and  not  far  distant  from  the  well, 
but  whether  any  were  floating  in  the  well  does  not  appear* 
There  were  no  marks  of  violence  upon  the  body. 

There  was  evidence  tending,  though  but  shghtiy,  to  show 
that  French  had  been  seen  in  the  public  highway  about  three 
quarters  of  a  mile  from  the  house,  and  going  in  an  opposite 
direction,  in  the  afternoon  of  the  day  of  the  death  of  Mrs. 
Briney. 
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It  would  appear  that  French  was  an  nncoiithy  repulsiye-ap- 
{>earing  man,  and  a  stranger  in  the  neighborhood  of  Briney'a. 
Two  witnesses  testified  that  French  confessed  to  them  that  he 
called  at  the  house  of  Mr.  Briney,  and  found  Mrs.  Briney  there 
alone;  that  he  inquired  if  her  husband  wanted  to  hire  help,  and 
was  answered  in  the  negative;  that  he  took  the  woman  for  a 
whore  and  asked  her  to  grant  him  sexual  indulgence;  that  she 
hesitated  a  little,  whereupon  he  took  hold  of  her,  and  she 
yielded;  that  he  threw  her  down  a  second  time  amongst  the 
brush  in  the  yard;  *that  after  he  had  started  to  leave,  he  said 
to  her  that  he  had  a  mind  to  throw  her  into  the  well,  and  she 
replied  that  he  was  not  man  enough  for  that,  whereupon  he 
turned  back,  seized  her,  and  threw  her  in. 

There  was  evidence  tending  to  prove  that  on  the  twenty- 
sixth  of  November,  1858,  French  was  at  work  for  Mr.  James 
Pepper  in  Pulaski  county,  some  fifteen  or  twenty  miles  bom 
the  residence  of  Briney. 

The  evidence,  it  will  be  seen,  consisted  of  confessions.  like 
evidence  of  an  alibij  that  of  confessions  is  to  be  received  with 
great  caution:  1  Greenl.  £v.  320.  If  the  jury  believed  the 
evidence  on  the  part  of  the  state,  and  disbelieved  that  on  the 
part  of  the  defense,  we  think  they  might  find  the  defendant 
guilty. 

4.  Because  the  court  gave  the  jury  the  following  instruction: 

"  Evidence  which  tends  to  establish  the  defendant's  guilt 
also  tends,  in  an  equal  degree,  to  prove  that  he  was  present  at 
the  time  and  place  when  and  where  the  deed  was  committed; 
and  if  he  seeks  to  prove  an  idibij  he  must  do  it  by  evidence 
which  outweighs  that  given  for  the  state  tending  to  fix  his 
presence  at  the  time  and  place  of  the  crime." 

This  instruction  is  not  in  accordance  with  the  general  rule 
<d  law,  as  applied  either  in  civil  or  criminal  cases;  for  in  the 
former,  the  defendant  is  not  bound  to  produce  evidence  which 
^mtweighs  that  of  the  plaintiff.  If  he  produces  evidence  that 
^exactly  balances  it,  so  as  to  leave  no  preponderance,  he  defeats 
^he  suit  against  him. 

And  in  criminal  cases,  the  rule  is  that  if  the  defendant  pro- 
duces evidence  which  raises  a  reasonable  doubt  of  the  truth  of 
the  charge  against  him  he  must  be  acquitted.  And  this  doubt 
imay  arise  upon  the  whole  of  the  evidence  in  the  case.  ^'Neither 
a  mere  preponderance  of  evidence,  nor  any  weight  of  prepon- 
■derant  evidence,  is  sufficient  to  convict,  unless  it  generate  full 
4>elief  of  the  fact  of  guilt,  to  the  exclusion  of  all  reasonable 


232  Fbench  v.  State.  [Indiana^ 

doubt:"  8  Oreenl.  Ev.  29;  HaU  v.  State,  8  Ind.  439.  So^  if 
there  is  a  reasonable  doubt  about  the  ezistenoe  ot  any  necea- 
Bary  link  in  the  chain  of  evidence:  Sumner  v.  State,  5  Black! 
579  [36  Am.  Dec.  561]. 

We  must  inquire,  then,  whether  the  rule  of  law  is  different 
In  a  case  where  the  defense  of  an  alibi  is  set  up  from  what  it 
is  in  cases  where  other  affirmative  matter  is  relied  on. 

We  have  found  no  elementary  writer  asserting  such  a  propo* 
sition:  Bouv.  Diet.;  1  Archb.  Cr.  PL  123;  Wills  on  Circum* 
stantial  Evidence,  133;  Burrows  on  Circumstantial  Evidence^ 
519.  They  all  agree  that  it  is  evidence  of  a  suspicious  char* 
acter,  that  it  should  be  most  rigorously  sifted,  cautiously  con* 
fided  in;  but  when,  having  been  subjected  to  severe  sorutiny^ 
it  is  ascertained  to  have  been,  in  a  given  case,  honestly  and 
truthfully  given,  we  are  unable  to  discover  any  reason  why  it 
should  not  have  equal  weight  and  influence  with  the  same 
weight  of  evidence  upon  any  other  subject. 

What  is  said  in  the  case  of  Commonwealth  v.  Webster,  5  Cuslu 
820  [52  Am.  Dec.  711],  seems  to  militate  against  this  view. 
But  when  we  look  at  the  facts  of  that  case,  and  consider  th» 
instruction  as  applied  to  those  facts,  it  will  be  seen  that  it  ia 
not  an  authority  in  the  case  at  bar.  There  the  effort  was  not 
to  prove  an  alibi  as  to  the  accused,  but  to  prove  that  the  person 
who  was  alleged  to  have  been  murdered  was  still  alive.  Tho 
state  had  produced  a  dead  body,  identified  it  as  that  of  Dr. 
Parkman,  who  was  alleged  to  have  been  murdered,  and  proved 
the  murder  to  have  been  perpetrated  by  Dr.  Webster,  the 
accused.  Dr.  Webster,  in  defense,  then  attempted  to  prove 
that  Dr.  Parkman  was  still  alive,  not  by  producing  his  body  in 
court,  or  by  showing  where  he  then  was,  but  by  statements  of 
persons  that  they  had  seen  Dr.  Parkman  walking  in  the  streets 
of  Boston  on  the  day  after  the  murder  was  shown  to  have  taken 
place.  Now,  this  evidence  could  scarcely  be  said  to  tend  to 
disprove  the  crime  of  murder  with  which  the  defendant  wa» 
charged,  but  rather  to  go  to  prove  that  the  murder  was  of  an* 
other  individual.  Perhaps  in  such  a  case,  where  a  defendant 
seeks  to  show,  not  that  he  has  not  committed  murder,  but  thai 
there  is  a  mistake  as  to  the  individual  charged  to  have  beea 
murdered,  a  preponderance  of  evidence  to  show  the  mistake 
may  be  required.    But  as  to  this  we  give  no  opinion. 

The  judgment  is  reversed,  with  costs.  Caose  lemanded  tt^ 
anewtriaL 
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iHTiRijnASxain  will  vot  Vriatb  WBimi o  if  Madb  Bdobb  Kxboo* 
HQV;  See  Moorman  t.  Barton,  16  IncL  206^  citiiig  the  prmeipel  oeee. 

Whbbjb  Bboobd  Bacms  Tbial  bt  Jubt,  pRBsuxpnoK  d  that  the  Jnron 
we  all  qoalified:  Hapworth  ▼.  States  14  Ind.  691,  dtiiig  the  prinotpal  oaae. 

la  CanosAL  Cask,  Eyidencb  must  Establibh  DEFiVDAirT's  Ouilt 
BRoa]>  Doubt,  and  the  rule  is  the  same  where  an  aiibi  ia  Mmght  to  be  proved 
M  in  regard  to  any  other  aflBrmative  defense:  See  Sumner  ▼.  BtaU^  ^  Am. 
Dm.  561;  and  aee  PM  r.SUOe,  19  Ind.  171;  TFMcAeff  t.  State,  23  Id.  9(H 
BImnY.Staie,  46 Id.  312;  Haaiftmm r. State,  49 Id.  251;  ffowardw.  Stale,  50 
UL 193;  Sater  r.  State,  66  Id.  883;  A&m  t.  State,  63  Id.  609^  all  dting  th^ 
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Kent  v.  Lawson. 

[12  IHDIUIA,  flT&l 

BiSBr  TO  Ksw  Tbial  ib  Waxvbd  bt  Kbolbct  of  Paxtt  to  mofe  tbeNior 
in  tiie  trial  oourt. 

IxnOPKBLT    OYBBBULDrO    MOIIOV  BOB  OOBTINVAVCB  D  GlBABLT  ObOUBI^ 

BOB  Nbw  Tbial,  nnder  a  atatate  which  proTidea  that  a  new  trial  may  hn 
granted  for  "irregularity  in  the  prooeedinga  of  the  coort,  Jory,  or  pre- 
Tailing  party,  or  any  order  of  ooort  or  abuse  of  disoretton  by  which  th# 
party  waa  prevented  from  having  a  fair  triaL** 
Ibbob  of  Trial  Coubt  in  REJBcnHO  Pbofbb»  ob  Onmro  to  Jobt  Ix« 
fbopkb,  Etidbboi^  or  in  giving  to  the  jnry  improper  charges,  or  refusing 
proper  charges,  are  grounds  for  a  new  triid  within  a  statute  providing  aa 
oanae  therefor  "error  of  law  occurring  at  the  trisl  and  excepted  to  by 
the  party  making  the  application  "  for  a  new  trial;  bat  errors  committed 
by  a  ooort  in  reference  to  the  validity  of  pleadings  In  an  aetioa  are  no% 
within  each  statute  at  aU. 

AcnoN  for  the  value  of  certain  carpenter-work.  The  opinioa 
states  the  facts. 

By  Court,  Pebkins,  J.  This  was  an  action  by  the  appellee 
against  the  appellant  to  recover  for  certain  carpenter  and 
joiner  work  performed  by  the  plaintiff  for  the  defendant,  and 
to  enforce  a  lien  therefor  upon  the  premises  upon  which  th» 
buildings  were  erected. 

The  defendant  answered:  1.  By  general  denial;  2.  Pay-* 
ment;  8.  That  by  reason  of  the  ignorance  and  unskilUulness 
of  the  plaintiff  in  doing  the  work  the  defendant  suffered  dam* 
ages  to  the  amount  of  one  hundred  dollars. 

Replication  in  denial  of  the  second  and  third  paragraphs  ol 
the  answer.    Trial  by  the  court,  a  jury  being  waived. 

The  court  foimd  tJiat  there  was  due  the  plaintiff  from  tha 
defendant  the  sum  of  two  hundred  and  thirty-five  dollars  and 
ttdrij-eight  cents,  on  account  of  the  work  ami  labor,  and  tha^ 
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the  same  was  a  lien  npon  the  premiseSy  and  jadgmant  was  en* 
iered  accordingly. 

There  was  no  motion  either  for  a  new  trial  or  in  arrest  of 
judgment. 

The  errors  assigned  are:  1.  The  refusal  of  the  oonrt  to  con- 
tinue the  cause  on  application  of  the  defendant,  on  affidavit 
filed;  2.  That  there  was  no  finding  upon  two  of  the  issues 
joined;  8.  That  judgment  should  have  been  rendered  for  the 
appellant. 

We  will  examine  the  errors  in  an  inverse  order  to  that  in 
which  they  are  assigned. 

The  third  is  too  general,  and  raises  no  question  for  our  de- 
cision: King  v.  WUhinSy  10  Ind.  216. 

The  second  is  not  true  in  point  of  fsLCt  The  court  finds  there 
is  due  from  the  defendant  to  the  plaintifi*  a  certain  sum  for  the 
work  and  labor,  and  this  is  a  substantial  finding  upon  the  sec* 
ond  and  third  paragraphs  of  the  answer,  as  well  as  upon  the 
first.  But  were  this  not  the  case,  it  may  well  be  doubted 
whether  the  appellant  could  raise  the  question  for  the  first 
time  in  this  court,  and  avail  himself  of  the  objection,  having 
made  no  motion  either  for  a  new  trial  or  in  arrest  of  judgment. 

The  error  first  assigned  (if  one  was  committed)  was  waived 
by  the  neglect  of  the  defendant  to  move  for  a  new  triaL 

We  are  of  opinion  that  any  matter  for  which  a  new  trial 
may  be  granted  is  waived  by  the  neglect  of  the  party  to  move 
for  a  new  trial. 

By  section  355  of  the  code,  it  is  provided  that  a  new  trial 
may  be  granted  in  the  following  cases:  1.  Irregularity  in  the 
proceedings  of  the  court,  jury,  or  prevailing  party,  or  any  order 
of  court  or  abuse  of  discretion  by  which  the  party  was  pre* 
vented  from  having  a  fair  trial;  2.  Misconduct  of  the  jury  or 
prevailing  party;  3.  Accident  or  surprise,  which  ordinary 
prudence  could  not  have  guarded  against;  4.  Excessive  dam* 
ages;  5.  Error  in  the  assessment  of  the  amount  of  recovery, 
whether  too  large  or  too  small,  where  the  action  is  upon  a  con- 
tract, or  for  the  Injury  and  detention  of  property;  6.  That  the 
verdict  or  decision  is  not  sustained  by  sufficient  evidence,  or 
is  contrary  to  law;  7.  Newly  discovered  evidence,  material  for 
the  party  applying,  which  he  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  at  the  trial;  8.  Error  of 
law  occurring  at  the  trial,  and  excepted  to  by  the  party  mak* 
ing  the  application.  But  not  more  than  two  new  trials  shall 
l>e  granted  in  the  same  cause  to  the  same  party. 

The  overrnlin*  of  a  motion  for  n  continuance  of  a  cans^  is 
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clearly  within  the  first  specification  of  the  abo>ye  seotioD,  and 
perhaps  within  some  of  the  others. 

It  is  unneoessary  for  us  now  to  undertake  to  specify  particu- 
larfy  what  matters  would  and  what  would  not  come  within  the 
above  provision;  but  some  matters  of  common  occurrence  maj 
be  named.  Thus  errors  in  rejecting  proper  or  in  giving  to  the 
jury  improper  testimony,  or  in  giving  to  the  jury  improper 
charges,  or  refusing  proper  charges,  are  clearly  frithin  the 
eighth  specification,  while  errors  committed  by  the  court  in 
reference  to  the  validity  of  the  pleadings  in  an  action  are  not 
within  the  section  at  aU. 

This  construction  is  entirely  in  hannony  with  the  spirit  of 
the  code,  and  is  sanctioned  by  the  previous  adjudications  of 
this  court:  Slump  v.  Fraleyj  7  Ind.  679;  Zehnor  v.  Beardy  8  Id. 
96;  Slate  ▼.  SwarlSj  9  Id.  221;  Howet  v.  EaUiday,  10  Id.  339. 

In  the  language  of  Judge  Stuart,  in  State  v.  SwarlSj  tupra^ 
^it  is  due  to  the  lower  court  that  its  errors,  if  any,  should  be 
pointed  out  there,  so  that  it  may  retrace  its  Biepa  while  the 
record  is  yet  under  its  control.  Without  a  motion  for  a  new 
trial,  the  attention  of  the  court  is  not  called  to  its  own  errors." 

Numerous  other  cases  might  be  cited,  were  it  necessary,  es- 
tablishing the  proposition  that  for  causes  conung  within  the 
sixth  specification  of  the  above  section  of  the  statute,  a  motion 
fior  a  new  trial  must  be  made  i&  the  court  below,  in  order  to 
present  any  question  for  the  determination  of  this  court. 

The  same  principle  will  require  such  motion  to  be  made  for 
every  cause  specified  in  the  statute  for  which  a  new  trial  may 
be  granted. 

It  may  be  further  remarked,  that  section  356  provides  that 
the  motion  shall  be  made  upon  written  cause,  filed  at  the  time 
of  making  the  motion;  and  that  for  causes  mentioned  in  the 
second,  third,  and  seyenth  clauses  of  section  852,  the  motion 
must  be  sustained  by  affidavit. 

The  judgment  is  affirmed,  with  five  per  cent  damages,  and 
eosts. 


SuHT  TO  Kxw  Tbzal  Waited  bt  Fauubs  to  Movb  TmmxroB,  and  to 
(NMDt  to  the  trill  court  erron  alleged  aa  groanda  therefor:  See  Hollowdl 
T.  OheA,  12  Ind.  614;  Bankt  t.  ffempstead.  Id.  619;  Board  </  CommMofiert 
T.  BOOandf  Id.  669;  Siate  v.  Baboum,  14  Id.  901;  Barnard  r,  Oraham,  Id. 
128;  Hane$  r.  WarMigton,  Id.  822;  Dalp  t.  NuHrnan,  Id.  340;  BoUmon  v. 
Htdk^,  Id.  41S;  Nebtm  v.  ffari.  Id.  448;  Fleming  v.  Potter,  Id.  488;  Bidg§ 
V.  Bwman,  Id.  640;  Btate  v.  Maidy^  15  Id.  9;  BuUer  t.  Edgerton,  Id.  IS) 
Bktitnan  y.  Troaoeli,  Id.  124;  Snodgrasa  ▼.  Hunt,  Id.  277;  Oreen  v.  BoyU,  Id. 
441;  miY,  Jamiewn,  16  Id.  126;  SmiihY.  AUen,  Id.  317;  PophamY.  Srwkt^ 
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17  Id.  149;  Ham  t.  Carroil,  Id.  443;  Wynne  t.  OUdeweU^  Id.  447;  SeomUe  ▼. 
Chapman,  Id.  472;  Si^miz  ▼.  Woolaey,  18  Id.  438;  FkmmgY.  Dant,  Id.  494} 
Frealon  v.  Sancfford,  21  Id.  159;  ^roer  v.  Dcmbeiupeck,  22  Id.  239;  Fams^ 
worth  y.  Coqmllard,  Id.  454;  Gray  v.  ^^twr,  24  Id.  177;  Todd  r.  State,  25  Id. 
213;  Hughes  t.  Awelee,  28  Id.  347;  Roaenbaum  v.  McThomae,  34  Id.  333; 
J^entmoUk  M,  <fr  /.  /?.  R.  Co.  t.  i?i2^,  39  Id.  572;  Cobumbm,  C,  S  L  R.  R. 
Co.  T.  Poiooti;  40  Id.  44;  CM  y.  JTmft^  Id.  325;  Carr  t.  .^xfon,  42  Id.  385; 
Muasleman  t.  iftiwfemaii,  44  Id.  109;  FUk  t.  Baker,  47  Id.  545;  Stewart  v. 
/Mer«fainq9^  54  Id.  358;  H^esea^^feU  ▼.  iSpemxr,  61  Id.  344;  £fAoema2»r  t.  ^^ 
74  Id.  75;  Swan  t.  OZcm^I^  80  Id.  62;  all  citing  the  prmoipal  case  to  thi* 
point. 

Admisbidn  ov  Immatibial  ahd  Ibbxls^aht  Maxtxb  OB  Rkiusinq  to 
Admit  Evidsnob  as  Gbocthd  iob  Kkw  Tbial:  See  note  to  Whddey  t.  Forge^ 
66  Am.  Deo.  717-72a 

OojfTxinrAircx,  RircjaAL  as  GBOinn>  iob  Kkw  Tbiali  See  Sieveimm  t.  Shtr* 
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[18  IMDIUTA*  47.] 

Jm  OrriL  Axmova,  Aptucatioh  vob  Chavob  of  VEsxim  8boijld  bb  Qbastkd 
when  properly  preeented,  the  granting  or  withholding  thereof  not  being 
within  the  direction  of  the  court. 

ApniOATioN  voB  Obanob  of  Venub  must  Genxrallt  bb  Suppobtbd  by  the 
affidavit  of  the  party  in  person;  and  the  affidavit  of  his  attorney  ia  not 
■nffioient  baus  for  the  change.  But  this  rule  is  not  applicable  in  suits  by 
or  against  corporations. 

OdOBT  MAT«  Df  EZXBOISB  OF  SOUFD  LbGAL  DiSCBBTION,  GbAHT  OB  RbFUSB 

Chanob  of  Vbnvb,  upon  application  and  affidavit  made  by  a  person  not 
a  party  to  the  record. 

MonoK  FOB  GoirrcirnAKCB  zs  Application  to  Sounb  Lboal  DiscBBTiosr 
OF  Goubt;  and  a  second  affidavit  for  a  continuance,  after  the  first  haa 
been  overruled,  is  not  good  if  it  fails  to  show  any  reasonable  ezcoae  for 
the  failure  to  embrace  all  the  reasons  for  the  continuance  in  the  first 
application. 

Jm  AonoN  fob  SBDuonoN,  Gbnbbal  Ohabaoteb  for  CHAsrmr  of  Pxbsou 
Sbducued  is  in  issne^  and  may  be  impeached  or  supported  by  general  evi* 
denoe;  but  the  witness  cannot  be  asked  whether  she  had  not  been  pre* 
Tioosly  criminal  with  other  men,  though  other  persons  may  be  called  to 
testify  as  to  their  own  criminal  interoooise  with  her,  and  the  time  and 
place. 

Iir  Action  fob  Sbduciion,  Qubstion  of  Cbabactbb  la  Involvbo  in  the 
considaEatica  of  the  measure  of  damages;  and  evidence^  therafoie^  at  the 
character  and  acts  of  the  female  seduced  is  •^"^^s^'^K  wfaioli  weald  ao6 
be  admitted  as  to  other  witnesses. 

Action  for  geduction.    The  opinion  gtates  the  fiurti. 

/•  P.  Uaher  and  J.  W.  Gordon^  for  the  appellani 
.  JZL  W.  Thompion  and  J.  P.  Baird^  for  the  appellee. 
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B J  Coort^  Habna,  J.  This  was  an  action  against  Shattack 
hy  Myers  for  the  seduction  of  his  daughter.  Trial,  yerdict, 
and  judgmoit  for  the  plaintiff  for  one  thousand  five  hundred 
dollars.    Several  errors  are  assigned. 

1.  Upon  the  ruling  of  the  court  on  the  motion  to  change  the 
venue. 

It  appears  by  the  record,  that  the  defendant  was  not  present 
at  the  trial,  in  person,  and  that  the  application  for  a  change 
was  made  and  supported  by  the  affidavit  of  his  attorney. 

It  has  been  several  times  decided  that  applications  in  dvil 
actions  for  a  change  of  venue,  when  properly  presented,  should 
be  granted,  and  that  the  granting  or  witholding  thereof  was 
not  within  the  discretion  of  the  court:  WUUr  v.  Taylor,  7  Ind. 
110;  Shaw  V.  JSamilton,  10  Id.  182. 

In  Sherry  v.  Denny  8  Black!  542,  it  was  held  that  under  the 
statute  then  in  force  a  stranger  to  the  record  could  not  make 
the  affidavit  The  wording  of  that  statute  is  slightly  different 
from  that  under  which  this  case  was  decided.  Without  doubt, 
there  are  cases  in  which  persons  other  than  parties  to  the  re- 
cord would  have  to  make  the  affidavit,  if  made  at  all;  as  in 
suits  by  or  against  corporations,  etc.  But  these  cases,  in  our 
q>inion,  are  exceptions  to  the  general  rule,  which  is,  we  think, 
that  the  application  should  be  made  by  the  party,  and  eufH 
ported  by  his  affidavit  It  is  in  one  sense  a  personal  privilege 
a  party  possesses  to  be  tried  by  a  jury  of  the  vicinage  or  to 
waive  the  right  to  be  thus  tried  by  asking  a  change  of  venue: 
WUter  V.  TayUyTy  supra. 

The  statute  is  that  ''the  court  in  term,  or  the  judge  in  vaca- 
tion, may  change  the  venue  of  any  civil  action,  upon  the  ajH 
plication  of  either  party  made  upon  affidavit  showing,"  etc. 

It  would  be  the  duty  of  the  court  upon  a  proper  case,  made 
by  the  application  and  affidavit  of  the  party,  to  grant  a  change. 
There  would  be  no  discretion.  But  whilst  we  say  this  much, 
we  are  inclined  to  think  that  in  the  further  consideration  of 
the  statute,  and  the  practice  that  arises  under  it,  we  must  either 
admit  under  proper  limitations  and  restraints,  or  entirely  ex- 
clude, applications  in  behalf  of  a  party  made  by  persons  not 
parties  to  the  record.  If  in  putting  a  construction  upon  the 
statute  it  should  be  determined  that  no  one  but  the  party  can 
make  the  affidavit^  we  can  perceive  that  very  great  injustice 
might  be  done  to  parties  who  were  necessarily  absent,  or  who 
could  not  make  the  affidavit.  If  we  determine  that  the  affi- 
davit of  persons  other  than  the  party  may  be  received,  then 
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tHe  question  arises,  What  limit  is  there  to  the  introductioii  of 
such  affidavits?  Shall  the  affidavit  of  any  one  be  received^ 
and  compel  an  order  bj  the  court  to  change  the  venue?  Such: 
a  construction  as  this  might,  and  we  doubt  not  would,  often, 
lead  to  a  virtual  defeat  of  the  ends  of  justice. 

Viewing  the  whole  matter  in  this  light,  we  are  inclined  to^ 
think  that  the  proper  practice  is  to  leave  it  in  the  sound  l^at 
discretion  of  the  court  to  grant  or  refuse  the  change,  upon  ap» 
plication,  etc.,  made  by  one  not  a  party  to  the  record. 

We  are  strengthened  in  this  construction  of  the  statute  by 
reference  to  other  statutes,  to  wit,  regulating  applications  for 
writs  of  attachment,  habeas  earpuSf  capias^  etc.,  in  each  of 
which  the  affidavit  may  be  made  by  the  party,  his  agent,  or 
attorney. 

The  affidavit  in  support  of  the  application  in  the  case  at  bar, 
having  been  made  by  the  attorney  in  the  case,  not  disclosing 
any  reason  for  the  absence  of  the  defendant,  or  why  he  did  not 
make  the  affidavit,  we  cannot  say  that  the  court  abused  that 
discretion. 

2.  Was  it  error  to  refuse  a  continuance,  because  of  the  ab- 
sence of  the  witnesses  named,  to  wit,  Wilson,  Paddock,  and 
Stewart?  This  was  the  second  application  at  that  term  for  a 
continuance  for  the  same  general  reason,  namely,  the  absence 
of  witnesses.  The  first  was  overruled,  whether  correctly  or 
not  we  are  not  called  upon  to  decide,  as  no  point  is  made  upon 
that  ruling:  Rule  28. 

Upon  these  facts  a  question  is  raised  as  to  what  the  practice 
should  be. 

^^A  motion  for  a  continuance  is  an  appBcation  to  the  sound 
legal  discretion  of  the  court,  over  which,  if  improperly  used,  a 
superior  court  will  exercise  a  control:"  Van  Blaricum  v.  Wdrdy 
1  Blackf.  60;  Espy  v.  State  Banhy  6  Ind.  274. 

In  an  application  for  a  continuance,  counter-affidavits  should 
not  be  received:  Hubhard  v.  State^  7  Ind.  162;  nor  amend* 
ments  permitted  to  those  filed  after  a  decision  of  the  motion 
founded  thereon:  DriaHll  v.  State,  Id.  341. 

We  are  not  apprised  of  any  reason  why  the  practice  should 
not  be  as  strict  in  civil  as  in  criminal  cases. 

If  it  is  not  proper  to  permit  an  amendment  to  an  affidavit 
after  it  has  been  passed  upon,  we  cannot  see  how  such  applica* 
tion  can  be  distinguished  from  one  renewed  for  the  same  gen- 
eral cause  with  that  overruled;  especially  where  that  causo 
existed  at  the  time  of  the  first  application.  In  the  case  at  bar, 
the  defendant  conceived  he  had  a  right  to  a  continuance  be« 
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eause  of  the  absence  of  witnesses.  An  afBdavit  was  filed  as  to 
ODe,  and  the  motion  overruled;  but  suppose  that,  instead  of 
the  court  taking  action  upon  it,  the  plaintiff  had  offered  to 
admit  as  true  the  matters  that  it  was  averred  in  the  affidavit 
{he  witness  would  testify  ta    This  he  had  a  right  to  do. 

What,  then,  would  have  been  the  rights  of  the  defendant? 
Gould  he,  as  a  matter  of  course,  have  proceeded  to  file  an  ad- 
ditional affidavit,  stating  that  other  witnesses  were  absent  bjr 
irhom  he  could  prove  other  facts,  etc.,  without  showing  that 
some  excuse  existed  for  not  including  all  the  reasons  in  the 
first  application  that  existed  at  the  time  of  making  it? 

It  the  witnesses  named  in  the  second  affidavit  in  the  case  at 
bar  had  appeared  and  testified,  as  it  was  stated  in  the  affida- 
vit they  would,  their  evidence  could  have  been  received  but 
Ibr  one  purpose:  to  wit,  in  fixing  the  amount  of  damages,  and 
not  in  bar  of  the  action. 

Whatever  may  be  the  correct  general  rule  in  the  instance 
above  suggested,  we  are  of  opinion  that  in  this  case,  under  the 
circumstances,  the  second  affidavit  should  have  contained  a 
reasonable  excuse  for  the  failure  of  the  defendant  to  avail  him- 
self of  these  causes  for  a  continuance,  which  existed  at  the 
time  of  his  first  application  in  making  that  motion.  At  least, 
it  is  manifest  to  us  that  where  an  application  is  made  xmder 
such  circumstances  for  a  continuance  to  obtain  evidence  of  the 
character  indicated,  it  is  but  right  to  allow  a  greater  latitude 
of  discretion  in  the  judge  presiding  at  the  trial  in  determining 
uiK>n  that  point  than  in  usual  and  ordinary  applications;  and 
as  we  cannot  perceive  any  abuse  of  that  legal  discretion  here 
indicated,  we  do  not  think  there  was  any  error  in  the  ruling 
upon  the  second  affidavit 

8.  Was  there  error  in  the  rulings  of  the  court  in  refusing  to 
admit  evidence? 

Upon  the  cross-examination  of  the  leading  witness  in  the 
case,  namely,  the  daughter  of  the  plaintiff  mentioned  in  the 
pleadings,  she  was  asked  whether,  a  short  time  before  she  had 
intercourse  with  the  defendant,  she  had  not  had  intercourse 
with  Davidson  Rainey,  or  Seth  Clarke,  or  Benjamin  Howell, 
or  with  the  school-master  Kirkland,  or  with  any  other  man, 
shortly  before  or  after  such  acts  with  the  defendant. 

Upon  objection  made  by  counsel,  the  court  ruled  that  the 
witness  was  not  compelled  to  answer  the  questions. 

In  answer  to  questions  afterwards  put  by  the  plaintiff,  she 
stated  that  "the  defendant  was  the  father  of  the  child;  that 
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«Iie  neyer  had  had  ocmnection  with  her  husband  Clarke  belbra 
their  marriage,  nor  with  Howelli  nor  with  Rainey." 

It  will  be  observed  that  the  answer  does  not  cover  all  the 
questions.  Nothing  is  said  about  Eirkland,  or  in  answer  to 
the  general  question  as  to  other  persons. 

The  point  is  therefore  presented  that  the  ruling  of  the  ooort 
was  erroneous,  and,  because  of  the  limited  answer  afterwards 
elicited,  was  injurious  to  the  defendant. 

In  2  Greenl.  Ev.,  sec.  677,  it  is  said  that  the  general  charao- 
ter  of  the  person  seduced  for  chastity  is  considered  to  be  in- 
volved in  the  issue,  and  may  therefore  be  impeached  by  the 
defendant  by  general  evidence,  and  supported  by  the  plaintiff 
in  like  manner;  but  she  cannot  be  asked  whether  she  had  not 
been  previously  criminal  with  other  men.  But  other  persons 
may  be  called  to  testify  as  to  their  own  criminal  intercourse 
with  her,  and  the  time  and  place:  Bamfidd  v.  A/oMey,  1  Campw 
460;  Dodd  v.  Norris,  8  Id.  619. 

The  last-cited  case  was  a  suit  by  a  father  for  the  seduction 
of  his  daughter.  She  was  introduced  by  the  plaintiff  as  a 
witness,  and  upon  her  cross-examination  she  was  asked  a 
similar  question,  as  to  whether  she  had  had  previous  inter- 
course with  other  men,  but,  upon  objection  made,  she  was  not 
permitted  to  answer.  This  is  a  strong  case,  for  the  reason  that 
it  was  shown  by  other  witnesses  that  this  was  the  second  ill^ 
gitimate  child  the  female  had  borne;  and  yet  her  father  had 
judgment. 

The  defendant  relies  upon  the  case  of  People  v.  Abbots  19 
Wend.  192.  That  was  an  indictment  for  a  rape,  in  which  it 
was  determined  that  upon  the  examination  of  the  prosecutrix 
it  was  proper  to  ask  her  questions  as  to  her  former  criminal 
connection  with  other  men;  and  it  was  placed  upon  the  ground 
that  "any  fact  tending  to  show  that  there  was  not  the  utmost 
reluctance  and  the  utmost  resistance  is  always  received.'' 
After  examining  the  question  at  length,  the  judge  who  deliv- 
ered the  opinion  of  the  court  says:  "I  have  been  quite  un- 
fortunate if  I  have  not  shown  that  in  this  case  of  rape  the 
question  is  very  material  in  examining  the  probability  of  aa- 
aent — ^the  vital  inquiry  in  the  case.'' 

In  the  case  at  bar,  the  question  of  assent  of  the  female  al- 
leged to  have  been  seduced  was  not  in  issue:  McAviey  v.  Btrb^ 
heady  18  Lred.  L.  28  [55  Am.  Dec.  427].  In  the  case  cited  the 
plaintiff  sued  for  the  seduction  of  his  daughter,  etc.  The  evi- 
dence showed  that  upon  a  proposition  made  by  the  defendant 
to  the  female  she  at  once,  without  objection,  and  without  behig 
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persuaded  thereto^  consented  to  improper  intimacy.  TTpon  ibis 
state  of  fincts,  and  instmctions  thereon,  the  court  say:  *^  The 
gravamen  of  the  action  is  that  the  defendant  had  connection 
with  the  plaintiff's  daughter,  and  a  member  of  his  hoosebold, 
and  in  contemplation  of  law  his  servanti  whereby  she  became 
pregnant,  and  was  delivered  of  a  child,  by  reason  of  which  he 
lost  her  services.  The  plaintiff,  having  proved  these  facts,  made 
mt  his  case,  and  was  entitled  to  damages  to  some  amount. 

'^Whatever  bearing  the  forward  and  indelicate  conduct  d 
the  daughter  ought  to  have  had  on  the  question  of  damages,  it 
certainly  ought  to  have  had  none  on  the  question  of  his  right 
of  action.  In  respect  to  him,  she  had  no  right  to  consent,  and 
her  act  in  assenting  to,  or  even  in  producing,  the -criminal  con« 
nection  was  a  nullity." 

This  doctrine  appears  to  be  based  upon  the  theory  that  the 
female  seduced  stands  as  any  other  witness  in  the  case.  Her 
testimony  is  not  indispensable,  for  the  plaintiff  may  be  able  to 
make  out  his  case  without  her.  In  contemplation  of  law,  he 
Tecovers  but  tar  the  loss  of  her  services;  though  in  practice 
juries  are  permitted  to,  and  usually  do,  take  into  consideration 
the  pocdtion  of  the  parties  in  society,  their  character,  and  cod- 
^equently  the  extent  of  the  humiliation  and  dishonor  that  is 
occaabned  to  the  parent  by  the  act.  Therefore  the  question  ol 
character  is  involved  in  the  question  of  the  amount  of  damages; 
for  that  reason  evidence  of  the  character  and  acts  of  the  female 
eeduced  ia  received,  which  would  not  be  proper  as  to  any  other 
witness. 

The  judgment  is  aflSrmed,  with  three  per  cent  damages,  and 
•costs. 

Ckavob  or  VniTa.— It  ii  not  the  porpoie  here  to  diaooM  what  ii  tfaa 
fccper  venue  for  rmaaa  ciamm  of  tuaUcmM,  bat  merely  to  onniid«r  the  qnet- 
iktk  of  the  rightMxf  pertiee  to  a  ohaoge  of  venue.  This  matter  is  now  gen« 
•welly  regulated  by  etatate^  and  tfaoagh  the  prorinona  in  the  atatea  aie 
Tariooa  and  many,  moat  of  the  atatea  aeem  to  have  nnif  armly  provided  thai 
a  par^  may  apply  for  a  efaange  of  renne  on  the  ground  of  oonvenianoe  of 
witTMaaea;  that  an  impartial  trial  oannot  be  had  on  aoooont  of  general  prejn* 
dioe  of  the  people,  or  prejadioe  or  biaa  of  the  judge;  or  that  the  ooonty  in 
irhich  the  action  ia  brought  ia  not  the  proper  ooonty.  Whether  a  party  ia 
eDtitled  to  a  change  of  venue  aa  a  matter  of  right,  or  whether  it  ia  diaoretion- 
ary  with  the  court  to  grant  it  or  not,  dependa  to  a  certain  extent  on  the 
eatnre  of  the  atatute.  But  where  a  atatute  providea  that  on  application  and 
showing  in  certain  caaea  a  party  may  have  a  change  of  venue,  if  the  party 
liriiiga  himaelf  within  the  atatutcny  reqniaitea,  he  ia  entitled  thereto  aa  a  mat- 
tw  of  right:  MendanhcUl  v.  Oately,  18  Ind.  148,  citing  the  principal  oaae} 
Bemm  v.  Pressky,  80  Id.  494;  Clark  v.  PeopU,  2  lU.  117;  FrMgh  t.  Siaie. 
411a  206;  Peopkr,  Toahim,  G3  Cal.  066. 
4jl   dbc  Vou  LXxrv^iA 
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Hioq^  parties  oaanot  by  conaent  give  a  court  juriadietioa  of  tfaa  mbjec^ 
nmtter  of  an  action  where  it  haa  none  by  law,  yet^  tiie  ooort  hiring  jnriadio- 
tion,  they  may  waire  vcnne:  L&ich  y.  Western  etc  M,  R*  Cc^  ^  V.  0.  486f 
Brewnan  t.  Peopde,  15  IlL  511;  People  ▼.  Scaiee^  3  Scam.  451.  It  haa  beea 
held  that  a  criminal  cause  cannot  be  removed  without  the  defendant's  consent^ 
and  that  a  statute  providing  therefor  would  be  unconstitutional:  Young** 
Caae^  9  Leigh,  638;  CommonweaUh  r.  Pearoe,  6  Gratt  669;  Oobom  t.  StcUe,  24 
Ark.  629;  Kirk  y.  State,  1  Coldw.  344;  but  see  eontra,  Oox  t.  State,  8  Tex. 
App.  254.  In  Missouri  the  judge  may  change*  the  vonue  of  hia  own  motion 
on  the  ground  that  he  is  disqualified,  if  he  has  been  of  counsel  for  prisoner: 
State  V.  Gates,  20  Ma  400;  State  t.  Houeer,  28  Id.  233. 

A  corporation  is  entitled  to  a  change  of  venue  equally  with  a  natural  pec^ 
BOO,  and  the  affidavit  tiierefor,  where  required,  may  be  made  by  its  author- 
iied  officer:  Cofmrneroal  Ins,  Co,  v.  Mthlman,  48  HL  313;  McOocem  v.  Keokuk 
Zr,  Co,,  61  Iowa,  265.  A  foreign  corporation  cannot  obtain  a  change  of  venu* 
on  the  ground  of  rendence,  for  it  has  no  residence  in  any  county  in  tiie  states 
Thomae  v.  Piaeerville  (7.  Q.  M,  Co.,  3  West  Coast  Rep.  777.  Where  thera 
are  several  defendants  or  plaintifb,  some  of  whom  reside  in  the  county  where 
the  action  is  brought,  all  on  one'  side  must  unite  in  the  application  for  a 
change  of  venue,  and  if  the  application  is  granted,  all  are  bound  therebyt 
KftOz  V.  Howard,  70  Ind.  174;  SaiUy  v.  Button,  6  Wend.  508;  Bufp  v.  Svm^ 
ford,  40  Wis.  28;  Remington  S.  AT.  Co.  v.  Cole,  62  CaL  311;  WeUnig  v.  Sweety 
1  How.  Pr.  156;  Hamna  v.  People,  86  lU.  243. 

The  application  for  a  change  of  venue  ordinarily  raises  an  issue,  and 
^punter-affidavits  or  contest  by  other  moans,  of  the  right  of  the  party  apply* 
ing  to  have  the  change,  may  properly  bo  made:  Maton  v.  People,  15  DL  536^ 
Pitttburg  etc  R.  R.  Co.  v.  Applegate,  21  W.  Va.  172;  StaU  v.  Petereon,  2  La» 
Ann.  921;  Maek  v.  State,  32  Miss.  405.  Where  the  motive  for  the  applica> 
tion  is  clearly  delay,  and  the  apx^lication  is  uut  made  in  good  faith,  it  may  be 
denied:  SmUh  v.  Prior,  9  Wend.  499;  Veeder  v.  BaJter,  83  N.  Y.  156.  Where 
a  change  of  venue  has  been  refused,  but  subsequently  the  court  intimates  to 
the  party  that  he  renew  his  application  therefor,  and  he  dedinee  to  do  so,  h*- 
cannot  take  advantage  ou  appeal  of  the  failure  to  grant  the  first  application: 
People  V.  Plummer,  9  CaL  298.  After  the  venue  has  once  been  changed,  the 
party  ia  not  entitled  to  a  second  change  unless  for  a  cause  which  did  not  exist 
at  the  time  of  granting  the  first  change:  Fenelon  v.  Butte,  53  Wis.  344;  £r«tf» 
T.  Hutte,  62  Ind.  240;  Herbert  v.  Beatluurd,  26  Kan.  746;  Sdiaengten  v.  Smkh, 
48  Iowa,  359;  StaU  v.  McOegan,  27  Ohio  St.  284.  The  application  must  be 
made  as  early  as  possible,  and  laches  may  operate  as  a  waiver  of  the  party^e- 
right  to  the  change:  HaakiM  v.  People,  14  111.  App.  198;  Peoria  etc  R*y  Co, 
V.  MitcheU,  74  HL  394;  Hoffman  v.  Sparling,  12  Hun,  83;  Qutnn  v.  Van  Pek, 
Id.  633;  and  a  party  cannot  wait  until  a  cause  is  on  trial,  and  until  the  cour^ 
haa  intimated  an  opinion  on  the  merits  of  the  case  from  the  evidence,  and 
then  obtain  a  change  of  venue:  Richards  v.  Oreen,  78  HL  525;  and  after  » 
trial  before  a  referee  and  report  made  by  him,  it  is  too  late  to  apply  for  the 
ohange:  Cairns  v.  CBleness,  40  Wis.  469.  In  Iowa,  a  change  of  venue  may  be- 
granted  pending  an  application  for  a  new  trial:  Qibbs  v.  Buckingham,  48  Iowa, 
96.  The  action  of  a  trial  judge  will  not  be  interfered  with  in  granting  or  re- 
fusing a  change  of  venue,  except  where  there  has  been  a  dear  abuae  of  powen 
Okmipiti  ▼.  Siate^  9  Tex.  App.  27.  The  proceedinga  of  the  court  to  which  a- 
ehange  is  made  are  not  invalidated  by  an  error  in  dedding  upon  the  oounty  to 
whidi  the  Temie  ahoold  have  been  changed:  Kamedp  v.  CommomoeaUh,  78  K  y. 
447.   Objeotioiui  made  by  a  party  to  a  change  of  venne  are  not  waived  by  goin^ 
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lo  trial  ina  court  to  which  theease  is  aent:  BtfmettT.  Careyf  57  Iowa,  221;  but 
see  Taierr.  8UUe^  58  Ind.  299,  and  Seht^fner^t  Estate^  45  Wis.  614,  wfaero  it 
is  lield  that  a  general  appearance  in  the  court  to  which  the  canae  ia  taken  will 
wmtTe  any  objection  thereto.  In  a  case  where  a  change  of  yenne  ia  prohibited, 
the  partiea  cannot  give  jonadiction  by  appearing  in  the  court  to  which  hs 
Gaaae  ia  taken  en  an  illegal  order:  Jofins  v.  Joknt^  17  Fla.  806. 

A  atatate  providing  that  on  changing  venno  the  canae  mnat  be  moved  ts 
the  neareat  county  free  from  obetadea,  importa  that  the  jndge  ia  to  decide 
what  ia  anch  ooonty:  Ex  parte  Hodges^  59  Ala.  305. 

Action  not  BnmglU  m  Proper  Ccmiiy. — ^The  atatatea  of  the  Tsrioaa  atates 
pttivide  tiiat  certain  olnnofs  of  actiona  ahaU  be  brought  in  oertatn  oonntiea; 
for  instance,  the  coanty  where  the  partiea  reside,  or  that  where  the  property 
to  be  affected  by  the  action  ia  aitoated.  In  snch  caae  it  seems  that  if  ths 
aotioQ  is  not  brought  in  the  proper  county,  an  application  for  change  to  the 
proper  oonnty  is  not  addreased  to  the  discretion  of  the  ooort,  bat  is  a  matter 
of  right:  HtmA  v.  Laaher,  17  How.  P^.  521;  WatU  t.  WatU^  13  GaL  121; 
KTNeUY.  O^NeO,  54 Id.  187;  S$trada  v.  Orma,  Id.  407;  stthonc^ it  haa  been 
lield  that  if  a  ahowing  were  made  tiiat  the  oonvenienoe  of  witnesaes  would  be 
better  served  by  retaining  the  canae  the  coort  would  ao  do:  HimditU  t.  Fhtck^ 
47  Id.  192.  The  motion  on  thia  ground  may,  in  aome  states,  be  made  before 
Imne  j<Hned,  or  at  any  time  thereafter  before  trial:  HtMard  w,  NaUomU  ProL 
Ina.  Cbw,  11  How.  149;  bat  in  others,  a  motion  to  change  the  place  of  trial,  or 
to  retain  it  in  the  eoanty  where  the  action  ia  broa^^t^  will  not  be  entertained 
unless  an  answer  haa  been  filed,  becanae  until  then  it  cannot  be  known  that 
there  will  be  any,  or,  if  any,  what  iaane  te  be  tried:  Cook  v.  PeadergoMt  61 
GaL  75.  After  a  defendant  aecurea  a  change  to  the  proper  ooanty  the  plain- 
tiff  may  have  the  cauae  moved  back  to  auit  convenience  of  witneaaes:  Park  v. 
Camiey^  7  How.  Pr.  356;  Mwre  v.  Gardner^  5  Id.  245. 

CoKwemenoe  of  WUneasea. — ^The  granting  of  an  application  to  change  the 
place  of  trial  to  promote  the  convenience  of  witneaaea  and  the  enda  of  jnatioe 
tests  largely  in  the  diacretion  of  the  court,  and  it  will,  in  deciding  a  motion  of 
tiie  kind,  look  beyond  the  affidavits  of  the  parties  to  the  pleadings  and  iasaes 
to  be  tried,  and  the  value  of  witneaaea'  tcatimony:  Lynea  v.  Eldred,  47  Wia. 
4361  Emgr,  VanderbiU, 7  Uow.  Vt.  Z86;  HancheU  y.  Fineh, AT CaL  192;  Pi^per 
T.  Centrnda  L,  Co,f  56  Id.  173.  The  application  ought  to  atate  the  names 
of  the  witneaaea:  Loehr  v.  Latham^  15  Id.  418.  The  number  of  witneaaea 
shoold  be  set  out,  and  the  oppoaing  party  may  conteat  the  removal  by  ahow- 
ing ibe  number  and  value  of  hia  witneaaea:  J)u  Boia  v.  Frouk,  3  C«u.  95; 
bat  the  mere  preponderance  of  the  number  of  witneaaes  on  one  side  or  the 
other  will  not  neoeaaarily  be  deciaive  of  the  application:  Weed  v.  HaUadaf^ 
1  How.  P^.  73;  Jordan  v.  Oarriaon,  6  Id.  6;  Ooodrieh  v.  VajiderbUt^  7  Id. 
467;  Benadiel  v.  ffaiberd,  5  Hill,  509;  HaaeheU  v.  Finch,  47  CaL  192.  The 
iMts  and  droomstanoes  connected  with  the  investigation  have  a  more  con- 
trolling influence  than  the  mere  number  of  witneaaea:  Cook  v.  Pendevyaai,  61 
Id.  72;  and  ao  it  muat  be  ahown  that  what  ia  expected  to  be  proved  by  the 
witnesaes  for  whoae  convenience  the  cauae  ia  removed  i§  material  to  the  caae: 
BMard  v.  Ifwmunce  Co.,  2  How.  Pr.  152;  People  v.  Hayea,  7  Id.  149; 
American Exehange Bank T.  Bill,  22  Id.  29;  Price  v.  ForiEdward  W.  W.,  16 
Id.  51.  In  the  abaence  of  any  ahowing  aa  to  the  materiality  of  witneaaes,  or 
any  chsllenge  by  the  oppoaing  party  as  to  their  materiality,  or  other  caose 
aoring  the  ooort,  the  party  having  the  greatest  nnmber  of  witneaaea  will 
piobal^y  prevail  on  hearing  of  the  motiflBi  Sherwood  w.  Skak^  H  Wood,  gif 
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HwU  r.  EuB,  1  mn  (N.  Y.),  671;  Wood  t.  SUhop,  6  Cow.  414;  AmUm  t. 
HhJUejff  18  Hdw.  57ft.  Neither  party  can  be  heard  to  advanoe  this  cause  fin 
ohangmg  the  place  of  trial  until  after  an  iaane  of  fact  has  been  joined:  Oook  v. 
Pendfltvotf^  61  Gal  79;  Thomaar.  PkujervOieO.  Q.M,Co.,ZWettOouAKeg, 
TTJi  UernU  t.  OrmnBU,  10  How.  Pr.  82. 

ImpmrikU  Trial  m  Cotm^  ImpoeaSble, — One  of  the  main  gronndfl  for  chang- 
ing venue,  particolarly  in  crindnal  caaes,  is  that  an  impartial  trial  cannot  be 
had  in  the  ooonty  by  reason  of  prejudice  of  the  people.  Hie  fact  that  an  im- 
partial trial  cannot  be  had  most  be  dearly  estabUshed,  and  a  mere  statement 
nnder  oath  that  the  party  belieree  that  a  fair  and  impartial  trial  cannot  be 
bad  on  account  of  popular  excitement  and  &lae  reports  is  insnfiSeient:  PeMb 
Y.McCaukjf,  lCaL879;  Peqpb  t.  J?odme,  7  Hill,  147;  Hyert  v.  Ptfopfe,  26  DL 
173;  McNeaip  v.  State,  17  Fla.  198;  Peojple  ▼.  Mahoney,  18  GaL  180;  State  t. 
Windsor,  6  Harr.  (Del.)  612;  State  t.  Lawry,  4  Nev.  161;  Wormaey  t.  Cbm- 
numweaUh,  10  Gratt.  658;  though  in  Taylor  v.  Gardiner,  11  R.  L  182;  on  tiie 
contrary,  it  is  said  that  if  the  party  simply  allege  that  "by  reason  of  local 
prejudice  and  the  feeling  entertained  by  the  people,  the  petitioner  cannot 
hare  a  full  and  impartial  trial,"  this  wiU  be  sufficient^  and  particular  facts 
going  to  show  the  prejudice  and  feeling  need  not  be  shown,  as  such  facts  are 
naturally  too  rague  to  require  particularity.  Applications  for  change  on 
this  ground  are  addressed  to  the  discretion  of  the  court:  Bubhard  t.  State^ 
7  Ind.  160;  WeektY.  State,  81  Miss.  49a  An  issue  is  raised  by  the  allega- 
tion that  a  fair  and  impartial  trial  cannot  be  had,  and  counter-affidaTits  are 
xeceiYable:  Hyde  ▼.  Harhnem,  1  Idaho^  N.  S.,  601;  ffaU  t.  Bamee,  82  DL  228; 
^9u20rto}iy.i9tate,28Ind.22;  Dupreer.  State,  2  Tex.  App.  618;  and  where  the 
allegation  is  that  of  local  prejudice,  the  judge  may  receive  the  sworn  state- 
ments of  reputable  citizens  to  aid  him  in  exercising  his  discretion:  Andermn 
T.  State,  28  Ind.  22.  In  State  v.  I^aah,  7  Iowa»  847,  it  is  held  that  the  full  and 
dedsive  affidavits  of  three  ditinterested  and  reputable  persons  makes  out  a 
strong  prima  /ack  case,  only  to  be  overcome  by  strong  negative  testimony. 
An  affidavit  that  afair  jury  cannot  be  obtained  shows  good  cause  for  a  change 
of  venne,  if  the  affidavit  can  be  substantiated;  People  v.  Baker,  1  OaL  408» 
There  seems  to  be  a  slight  conflict  as  to  how  far  it  is  necessary  to  go  to  ascer- 
tain that  fact.  In  some  caaesit  is  heldunneoesaary  to  experiment  in  attempt- 
ing to  impanel  a  jury:  PeopUY.  Webb,  lHill(N.  Y.),  179,  while  in  others  it 
is  said  that  nothing  lees  than  such  attempt  and  a  consequent  foilure  to  get  a 
jury  will  be  sufficient  to  show  that  a  &ir  and  impartial  trial  cannot  be  had: 
HutOer  v.  State,  43  Oa.  483;  Memaiger  v.  Holmee,  12  Wend.  208;  PofoJUaT. 
8a$¥ie,  10  Id.  670;  Cook  v.  Pendergatt,  61  Cal.  75.  There  is  no  enor  in  post- 
poning the  consideration  of  a  motion  to  so  change  the  venue  until  an  attempt 
is  made  to  impanel  a  jury:  People  v.  Plummer,  9  Id.  298.  The  failure  to  gel 
a  jury  on  a  particular  day  is  not  such  a  confirmation  of  an  affidavit  of  general 
prejudice  as  to  authorise  a  change  of  venue:  People  v.  Ifahoney,  18  Id.  180l 
Notwithstanding  an  affidavit  that  an  impartial  trial  cannot  be  had,  if  it  ap- 
pears to  the  court  that  a  fair  and  impartial  jury  can  be  impaneled,  the  oonrt 
may  deny  the  motion  for  change  of  venue^  and  the  fact  that  a  fiur  jniy  is 
secured  is  an  answer  to  the  affidavit^  and  the  party  must  go  to  trial:  WHgkt 
Y,  Cbm9?iomf«aAft,  33  Qratt.  880;  JTimler  v.  i9ftKe^  48  Oa.  483;  i9la«s  v.  (3>^  • 
West  Coast  Rep.  72. 

The  mere  fiot  that  the  county  in  whioh  the  suit  is  brought  Is  a  party  plain- 
tiff does  not  of  itself  prove  that  a  fair  and  impartial  trial  cannot  be  bad 
thorain:  Stai$  v.  Iferrihao,  47  Iowa,  112;  Oonley  v.  Ckedk,  7  Nov.  881  So 
in  a  turnpike  case^  the  fact  that  the  people  are  opposed  to  tunpikes  docs  not 
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pnrre  saeh  prejudice  as  will  prevent  a  fair  trial:  TmrnpHe  Co.  ▼.  ITtboN^  B 
GbL127.  So  also  it  ia  hdd  that  the  inference  that  a  fair  and  impartial  trial 
cannot  be  had  ia  not  railed  by  the  fact  that  the  majority  of  the  people  dtffv 
fnxn  the  objecting  par^  in  their  politica:  ZofiMie  t.  lewder,  1  Id.  488;  tha* 
die  editoriala  in  the  eoonty  newspaper  show  prejudice  against  the  partyx 
SkU^T.  Barkm,  8  Mo.  App.  15;  that  two  trials  have  been  already  had  whb- 
OQt  a  verdict:  Sammer  Camp  v.  CcUiow,  1  Idaho,  N.  a,  716;  that  some  few 
people  have  oontribated  to  employ  an  attorney  to  prooeoate  the  moving  party  i 
Feopkr.  Gfrahoan,  21  CU.  261;  Siaier.  YTilBanij,  2 McCord,  383;  thonghitia 
held  that  where  one  hundred  people  contributed  for  that  puipose,  there  waa 
a  general  feeling  against  the  party  that  would  prevent  a  fair  trial:  People  v. 
Lee,  5  GaL  353.  iGi  affidavit  on  information  and  belief  that  the  sheriff  hia 
deputies,  and  the  people  of  the  county  were  all  opposed  to  the  party  is  not 
sufficient:  PeopU  v.  Sehuler,  28  Id.  490.  Proof  of  great  excitement,  threats 
by  a  mob^  and  the  like,  show  such  a  feeling  as  would  probably  prevent  a  fair 
trial:  State  v.  Cheer^  22  W.  Va.  800;  and  see  HonqfctU  v.  State,  8  Bazt.  371. 
A  motion  to  change  the  place  of  trial  for  this  cause  is  immature  if  made  befon 
issue  of  fact  has  been  joined:  Cookv.  PendergaH,  61  Gal.  75. 

Prtjudiee  or  Disgnal{ficati<m  qf  Jtofye.-— Where  the  judge  before  whom  4 
cause  ia  to  be  'faried  is  prejudiced  or  disqualified  in  some  other  way  he  may  b« 
challenged  and  the  cause  removed  on  motion  for  change  of  venue.  Most  of 
the  states  provide  by  statute  what  causes  will  disqualify  a  judge  from  acting. 
In  some  of  the  states  it  is  held  that  the  court  has  no  discretion  when  chal« 
lenged  on  this  gronnd,  and  that  the  granting  of  a  change  of  venue  is  an  im« 
perative  duty:  OoldA^  v.  State,  18  Ind.  147;  Menhon  v.  State,  44  Id.  598; 
KnOi  ▼.  Chiffith,  68  Id.  444,  citing  the  principal  case;  Seehawr  v.  Milwauhee, 
39  Wis.  409;  Bachman  v.  Mikoauhee,  47  Id.  435;  but  in  other  states,  and 
probably  in  any  state  in  the  absence  of  express  statute,  the  court  is  competent 
to  pass  on  the  alleged  disqualification  and  allow  or  refuse  the  change.  In  such 
case,  a  clear  showing  must  be  made  of  the  cause  of  disqualification:  ZfOmdori 
V. Banner,  5  HL  App.  560;  Ihnporia  v.  Vohner,  12  Kan.  622;  Huffh/eew,  PeopU^ 
S  CoL  436;  Dome  v.  lUvere,  49  Iowa,  435;  BamhaH  v.  Fviberth,  59  Gal  130. 
In  Indiana^  the  application  on  this  groond  must  be  on  the  affidavit  of  the 
party  ^ima^Af^  and  the  affidavit  of  the  attorney  will  be  insufficient:  Stewne  v. 
Bmr,  61  Ind.  465;  Heukm  v.  Preeeie^,  80  Id.  490,  both  citing  the  principal 


OmrmnrAiros,  Riobt  to  aitd  EFiscr  or:  See  Steoamm  ▼.  Sherwood,  mUe^ 
p  140^  and  extensive  note  thereto  141,  citing  many  eases.  A  court  may  re- 
fuse  a  eeoond  application  for  a  continuance,  if  no  new  groond  ia  shown  there- 
for: Peneev.  Chrietnum,  15  Ind.  268;  HaHr.  WaUoer,  77  Id.  834^  both  citing 
the  principal  case. 

Siwcjrioii,  AiwtwTHTTjpr  OF  BviDEBrGB  ov  Gba&aotkb  ov  PiR80ir  Skdoobdi 
SeenotetoO'^noiiy.  O'^ryoiH  53  AulDco.  133;  Andre  r.  State,  68  Id.  706» 
and  note  714.  Hie  principal  case  is  cited  to  the  point  that  evidence  of  a 
angle  aet  at  immorality  is  not  adnussiUe  to  impeach  the  character  of  a  person 
sediioed  or  that  of  any  witness:  Bowere  v.  OMo,  29  Ohio  St  646;  XoNg  v. 
JfotTiMm  14  Ind.  609;  WHeom  ▼.  State,  16  Id.  893;  SnM  ▼.  Tarpam,  69  Id. 
448. 

MuRTBB  or  RnoYiBT  BT  Fabbtt.  or  Smponow  woold  be  lor  kaa  of 
MTfioe^  woonded  faalin^i,  and  the  like:  PruUi  w.  Ook,  21  Lid.  16^  aMag  the 
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Lafaybttb  Plank  Boad  Company  v.  New  Albany 
AND  Salem  Bailroad  Company. 

[18  tKDlAXA,  9a] 

WuTiUB  Fjcr  TBAT  JuBOB  SiTTDra  ON  Tbxal  d  hov  HmmmounA  m 

■nffioieiit  ground  for  a  new  trial,  where  the  parfy  seeking  the  new  trial 

was  ignorant  thereof  at  the  trial,  qwgre, 
IflHO&AKCB  Of  English  Languaob  bt  Jubob  ia  good  ground  lor  grantir^  a 

new  trial. 
JhuvuMPvioN  IS  THAT  OFnoEB  HAS  Callbd  Gomfktent  Jubt,  and  faikiFa 

to  examine  jnror  as  to  hia  understanding  of  the  TBngKA  language  betot 

acoepting  him  cannot  be  impnted  to  negligence. 
-7uB<m*a  Inookpetbnob  bt  Rbason  or  Fact  that  Hb  i>id  not  UNDBBacAN* 

Bkoush  language  may  be  proved  by  the  juror's  stateoMot  under  oatl^ 

without  violating  the  rule  that  jurors  are  ineompetent  te  impeach  their 

verdicts. 
•  Xl^BANT  or  Chabtbb  roB  Road,  Bbidgb,  ob  Febbt  wms  not  Ebiop  Lmub- 

liATUBB  from  granting  subsequent  charter  for  another  read,  bridgiey  or 

'  ferry,  which  may  compete  with  the  former  in  transportiBg  freight  and 
T  passengers;  and  the  fact  that  the  two  run  parallel  and  ^mmiah  eaok 
«.  other's  business  is  no  ground  for  a  claim  by  either  for  damages. 
iTjlorcmsB  or  Property  or  Ezistino  Ohabtbbhd  Compant  mat  bb  Takbv 

by  a  subsequently  chartered  company  on  making  oompeneation  thenlor 

if  BO  authorized  by  the  legislature. 
In  Oondbmnation  Pbogbedinos  AQAZNsr  Cobfobaxion,  all  dMnages  oooi^ 

doned  by  the  loss  both  of  its  property  and  its  franehise  mast  be  asMesad 

and  may  be  recovered. 
Atfbaisal  or  Damages  in  Ck>NDEMNATioN  Pbooeeeongs  »  €kaauoBrwm 

and  a  bar  to  a  subsequent  daim  for  damages  alleged  as  nel  inoludsd  m 

the  appraisement. 

CtoNHBQITBNTIAL  DaMAGBS  VOB  InJUBT  OaUSBD  BT  CONDBMNATMN  OT  LaNS^ 

though  no  property  of  the  party  claiming  to  be  injured  is  taken,  ar» 

recoverable  in  an  action  at  law. 
In  Construction  or  Work  roR  Whigh  Profbbtt  or  Anorbb  n  Takbb» 

reasonable  care  and  skill  must  be  exercised,  or  the  party  will  be  liable  t# 

an  action  for  the  tort  as  at  common  law. 
Pabtt  Sbekino  to  Rboovbb  Damages  in  Condemnation  PBOCEBDnroB 

may  have  an  injunction  till  the  damages  are  paid. 

Action  on  the  case  againfit  railroad  company  for  injmy 
caused  to  plaintiff  in  the  conBtmction  of  defendant's  road* 
The  opinion  states  the  facts. 

R.  Jone8y  S.  A,  Huffy  and  R.  C.  Oregcry^  for  the  appellants. 

E.  W.  ChoMy  J.  A,  WHsUuih^  J.  E.  McDonald^  and  8.  O. 
WUJtMny  for  the  appellees. 

By  Court,  Pebeins,  J.  This  was  a  suit  in  the  nature  of  an 
action  on  ihQ  case,  at  common  law,  by  the  La&yette  Plank 
Boad  Company  against  the  New  Albany  and  Balem 
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Company  to  recover  damages  for  injury  done  by  the  latter 
company  to  the  former  in  the  conatmction  of  a  raihroad. 

The  plaintiff  recovered  on  the  first  triaL  The  defendant 
moved  for  a  new  trial  on  two  grounds:  1.  That  one  of  the  ju- 
rors who  sat  upon  the  trial  was  not  a  househclder;  2.  That 
<me  of  the  jurors  who  sat  uiK>n  the  trial  did  not  understand 
the  English  language. 

The  court  granted  the  new  trial  for  the  second  cause. 

We  are  not  prepared  to  say  that  the  new  trial  might  not  have 
been  granted  for  the  first  cause.  The  fact  that  the  juror  was 
not  a  householder  was  a  good  cause  of  challenge.  But  the 
challenge  v/as  not  made,  nor  was  the  juror  interrogated  as  to 
his  qualifications. 

Had  the  defendants  known  that  the  juror  was  incompetent 
at  the  trial,  their  failure  to  raise  the  objection  would  have  been 
a  waiver  of  it.  It  appears  that  they  were  then  ignorant  of  the 
fact  Whether  their  neglect  to  make  inquiry  as  to  the  fact 
before  accepting  the  juror  should  be  held  a  waiver,  we  need  not 
here  decide,  as  we  are  clear  that  the  new  trial  was  properly 
granted  for  the  second  cause:  Hogshead  v.  State,  6  Humph.  59. 
That  cause  was,  as  we  have  seen,  that  one  of  the  jurors  could 
neither  read  nor  write  the  English  language,  nor  could  he  un- 
derstand it  when  spoken  to  him  upon  subjects  other  than  such 
as  related  to  his  particular  business,  farming,  and  then  but  im- 
perfectly. The  defendants  were  not  aware  of  the  tact  till  after 
the  trial;  and  though  they  might  have  examined  the  juror 
ioaching  this  point  before  accepting  him,  we  do  not  think  the 
failure  to  do  so  can  be  considered  negligence.  The  party  might 
well  presume  that  the  officer  had  called  a  juror  competent  in 
this  particular. 

The  fact  that  the  juror  was  thus  incompetent  was  proved  by 
his  own  admission  under  oath;  and  it  is  objected  that  this 
mode  of  establishing  the  fact  was  forbidden  by  the  rule  that 
jurors  are  incompetent  to  impeach  their  yerdicts.  The  case 
does  not  fall  within  the  rule.  It  was  not  a  &ct  as  to  misbe- 
havior of  the  jury,  but  as  to  competency  to  serve  as  such. 

On  the  second  trial,  the  judgment  was  for  the  defendants. 
The  plaintiffs  appeal,  and  seek  a  reversal  of  that  judgment. 
The  controversy  arises  upon  these  two  general  facts: 

The  plank-road  company  had  constructed  their  road. 

Subsequently  the  railroad  company  constructed  theirs,  cross- 
ing the  plank  road,  not  at  right  angles,  but  at  such  an  angle 
as  oocasioned  the  extending  of  the  railroad  almost  parallel 
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with  {he  plank  road  for  about  a  quarter  of  a  mile,  and  bo  near 
to  it,  as,  it  is  alleged,  to  render  traveling  upon  the  later  danger* 
ous,  owing  to  the  Mght  of  horses  by  the  locomotives,  whereby 
the  firanchise  of  the  plank-road  company  was  depreciated  in 

?alue«  and  injured  to dollars,  etc. 

The  legal  propositions  applicable  to  these  facts  are  well  set- 
aed. 

1.  The  grant  of  a  charter  for  a  road,  a  bridge,  or  a  ferry 
does  not  estop  the  le^lature  from  granting  a  subsequent  char- 
ter for  a  road,  a  bridge,  or  a  ferry,  which  may  compete  with 
the  former  in  the  transportation  of  freight  and  passengers  be- 
tween given  points;  and  the  simple  fact  that  the  two  run  par- 
allel, and  mutually  diminish  the  business  of  each  other,  is  no 
ground  for  a  claim  by  either  to  damages:  Bush  v.  Peru  Bridge 
Co.j  3  Ind.  21. 

2.  The  ground  occupied  by  an  existing  company  may  be 
taken,  if  authorized  by  the  legislature,  by  a  subsequently  char- 
tered company,  upon  making  compensation:  New  C<uUe  etc. 
R.  R.  Co,  V.  Peru,  etc,  R.  R.  Co.j  3  Ind.  464. 

3.  The  franchise  of  an  existing  company  may  be  thus  taken: 
Redfield  on  Railways,  129. 

4.  Where  any  part  of  the  road-bed  or  track  of  an  existing 
company,  or  the  property  of  an  individual,  is  taken,  so  that  a 
proceeding  under  the  statute  may  be  had  for  the  assessment 
of  damages,  all  the  damages  occasioned  by  the  taking,  both  to 
the  ground  and  franchise,  must  be  assessed  and  recovered  in 
the  statutory  proceedings:  New  Castle  etc.  R,  R.  Co.  v.  Peru 
etc.  R.  R.  Co.,  eupra;  Redfield  on  Railways,  152  et  seq.;  see 
also  Perk.  Pr.  680.  It  is  settled  that  the  appraisal  of  land 
damages  is  a  bar  to  claims  for  injuries  by  fire  from  the  en- 
gines, obstructing  access  to  buildings,  exposing  persons  or 
cattle  to  injury,  cutting  off  the  fiowage  of  water  to  buildings 
from  springs,  etc.,  even  though  such  damages  were  unknown 
to  the  appraisers  at  the  time  of  assessing  the  damages:  Red- 
field  on  Railways,  154. 

6.  But  where  no  part  of  the  property  of  an  exiBting  com- 
pany, or  an  individual,  is  taken,  in  such  case,  unless  the  statute 
plainly  authorize  a  proceeding  to  assess  damages  for  conse- 
quential injuries,  such  damages  may  be  recovered  in  an  ordi- 
nary action  at  law:  EvaneviUe  etc.  R.  R.  Co.  v.  Diek^  9  Ind. 
483;  Redfield  on  Railways,  eupra.    But — 

6.  In  the  construction  of  the  work  for  which  the  property  of 
another  is  taken,  reasonable  care  and  skill  must  be  exercised* 
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or  the  party  will  be  liable  to  an  action  for  the  tort,  as  at  com* 
man  law:  ConweUy. Emriej  4  Ind.  209;  Redfield  on  Railways, 
163;  Perry  v.  City  of  Wareuter,  6  Gray,  544  [66  Am.  Dec.  481]; 
Proprietors  of  Locks  etc.  y.  Niishua  etc.  R.  R.  Co.,  10  Gush.  886. 

In  the  case  at  bar,  the  jury  found  that  the  railroad  company 
oonstrncted  their  work  with  care,  skill,  and  good  faith.  No 
complaint  is  made  of  the  instructions  given  to  the  jury  by  the 
court  But  it  is  contended  that  the  railroad  company  might 
haive  selected  a  different  line  for  their  road,  whereby  they 
would  have  injured  the  plank-road  company  less.  It  is  too 
late  now  to  raise  this  question.  The  plank  road  did,  as  we  may 
presume,  after  the  railroad  company  had  made  their  location, 
apply  under  the  statute  for  damages,  and  claim  and  recover 
such  as  the  location  selected  would  occasion:  See  MartinsviUe 
etc.  K  K  Co.  V.  Bridgesy  6  Ind.  400;  and  they  might  have  had 
ai^  injunction  till  the  damages  were  paid,  and  perhaps  to  have 
controlled  the  location. 

In  the  proceedings  for  the  assessment  of  damages,  the  ques- 
tkm  of  location  was  examinable:  New  Albany  etc.  R.  R.  Co.  v. 
CofMieUyyl  Ind.82.  It  is  not  denied  that  that  mode  was  within 
the  limits  prescribed  by  the  charter. 

The  judgment  is  afi&rmed,  with  costs. 


Fact  raja  Jusoa  wis  hot  HouaiHOLDia  muu  hov  Tnun  Vtenm 
See  Otiy  ▼.  State^  32  Ind.  388,  oitiiig  the  principel  case. 

AvFmAvzr  of  Jubob  gaitnot  bb  Recbivbd  to  Impbaoh  VsBDicr:  Sea 
Ootmar  t.  Wwton,  65  Am.  Deo.  761,  and  note;  and  aee  Hmghea  r.  Ut/mr^  23 
Ind.  807,  citing  the  principal  case. 

KmsBOT  DoMAor,  Mbasubb  of  Daxaobs:  Seenote  to/onef t.  WetUm  etc 
M.lLC<k,Q5  Am.  Deo.  210;  Johuanr.AHatUk  etc  B.  R.  Co.,  60  Id.  660^ 
•ad  note  564.  Oooseqnential  damages  from  building  a  railroad  can  only  be 
iiift*iniH  wfaen  an  intereat  in  land  haa  been  taken  and  damagea  are  being 
awBMnil  vnder  the  statate  therefor;  New  Albany  etc  R.  R.  Co.  y.  (fDoOn^  13 
Ind.  8B3;  Tent  HauteetcR.  R.Ca.T.  SmUh,  16  Id.  104;  Wabeukeic  R.  R. 
(kk  T.  4x0^^  Id.  442;  Snowdemr.  WUas,  10  Id.  14,  all  dtbg  the  principal 


jjutaurr  of  RAn.BOAT>  Compart  to  AcnoN  of  Tobs  fob  Impbopbe 
Xzxboibb  of  right  of  eminent  domain:  See  Peny  t.  Woreetter,  66  Am.  Deo. 
431,  and  note  434-442,  citing  many  oaoea.  A  party  may  properly  object  to  s 
eartaan  location  of  a  proposed  railroad,  and  the  statatory  mode  for  looation 
nnat  be  panned:  SHener  t.  I^orrietown  etc  Co.,  23  Ind.  627,  oitmg  the  pria- 
eipalcaeeu 

fiBBUn  OF  FbOFBBTT  UBDBB  CONDBIfBAXlDV  FBOaBBMHOS  vfll  be  v^ 

rtniiMMl  by  injnnctioa  nntil  oompenaation  firat  made:  Ofdkam  T.  Odimmbm 
tfL  IL  IL  €bi.»  27  Ind.  260^  citing  the  principal 
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Tbbbpabs.    The  opinion  states  the  facts. 
/.  P.  UiheTj  for  the  appellants. 

By  Court,  Worden,  J.  Complaint  by  the  appellee  against 
the  appellants,  alleging  that  on,  etc.,  at,  etc.,  the  plaintiff  waa 
the  owner  and  possessed  of  fifty  saw-logs  of  the  value  of  three 
hundred  dollars,  and  ten  thousand  feet  of  lumber  of  the  valuo 
of  two  hundred  dollars;  that  the  defendants  then  and  there,, 
without  leave,  wrongfully  took  and  carried  away  said  property,, 
and  have  not  returned  the  same,  and  other  wrongs  then  and 
there  did,  to  the  damage  of  the  plaintiff,  etc. 

There  were  answers  in  denial  and  other  pleading  not  neces- 
sary to  be  stated  in  this  opinion. 

The  cause  was  tried  by  a  jury  and  a  verdict  totmA  for  the 
plaintiff  for  seventy  dollars,  on  which  judgment  was  rendered 
over  a  motion  for  a  new  trial. 

On  the  trial  there  was  no  evidence  touching  the  lumber,  and 
the  alleged  trespass  to  the  logs  was  in  substance  as  follows: 

The  plaintiff  had  forty-two  logs  in  a  certain  mill-yard.  The 
defendant  Bright,  as  a  constable,  had  in  his  hands  an  execu- 
tion issued  to  him  by  a  justice  of  the  peace  on  a  judgment  in 
favor  of  Conkey,  the  other  defendant,  and  against  one  Wilaoa 
N.  Amis.  Bright,  by  the  direction  of  Conkey,  levied  the  exe- 
cution upon  forty  of  the  logs  in  question  as  the  property  of  said 
Wilson  N.,  and  offered  them  for  sale,  and  they  were  bid  off  by 
one  John  Davidson.  No  money  was  ever  paid  by  Davidson 
on  his  purchase,  but  he  afterwards  gave  Conkey  his  note  for 
the  amount  due  on  the  execution,  as  also  for  a  small  note  and 
account  due  from  Wilson  N.  to  Conkey.  This  was  by  virtae 
of  an  agreement  between  the  three.  The  note  at  the  time  of 
the  trial  was  not  due,  and  nothing  had  been  paid  on  it.  No 
particular  forty  logs  out  of  the  forty-two  were  levied  upon  and 
sold,  nor  were  they  in  any  manner  separated  from  the  forty- 
two  pointed  out  or  designated.  Neither  of  the  defendants  nor 
Davidson  had  ever  taken  actual  possession  of  the  logs,  but  they 
still  lie  where  they  did  when  bid  off  by  Davidson,  and  in  the 
same  situation. 

The  defendants  at  the  proper  time  asked  the  following 
amongst  other  instructions,  which  were  refused  and  ezceptioQ 
taken,  viz.: 

'^  That  the  defendants  are  not  liable  in  this  actiim  without 
proof  that  they  have  taken  possession  of  the  property  in  dia- 
pnte,  or  assumed  some  control  or  dominion  over  it;  and  though 
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the  actual  levying  upon  property  may  be  Baffident  under  or- 
dmary  drcnmstances,  yet  if  the  levy  was  upon  a  part  of  the 
whole  and  the  eubeeqaent  sale  was  for  a  part  of  the  whole, 
without  distingQiehing  which  part,  no  property  passed  by  such 
kvy  and  sale;  and  if  the  defendants  did  not  take  possession 
of  said  property,  but  at  all  times  sufTered  it  to  remain  in  the 
possession  of  the  plaintiff  and  as  it  was  at  the  time  of  the  al- 
lied levy,  such  levy  and  sale  would  not  make  the  defendants 
trespassers,  and  liable  in  this  action."  *^  If  the  defendants,  or 
either  of  them,  have  not  injured  the  plaintiff  in  his  possession 
of  the  property  in  dispute,  the  plaintiff  cannot  recover." 

We  are  of  opinion  that  the  charges  thus  asked  should  have 
been  given.  We  shall  not  stop  to  inquire  what  would  be  the 
effect  of  a  levy  and  sale  of  a  part  of  the  logs  out  of  the  whole, 
without  in  any  manner  separating  them,  or  otherwise  designat- 
ing or  pointing  out  the  jMurt  thus  levied  upon  and  sold,  because 
the  sale  of  one  man's  property  on  an  execution  against  another 
wocild  be  void,  and  the  title  of  the  owner  would  not  be  divested 
by  such  sale,  and  the  proceeding  could  be  made  no  worse  by 
the  £Eu;t  that  the  levy  and  sale  were  so  irregular  and  defective 
that  no  title  would  pass  had  the  property  levied  upon  and  sold 
belonged  to  the  execution  defendant. 

The  sale  in  question  did  not,  and  could  not,  divest  the  plains 
tiff  of  his  title,  and  unless  his  possession  has  been  in  some 
manner  interfered  with,  or  unless  ^^  some  dominion  or  control 
Offer  it"  has  been  assumed,  he  has  clearly  foiled  to  make  out 
his  case,  and  cannot  recover.  He  has  failed  to  show  as  charged, 
that  the  defendants  wrongfolly  ^^  took  and  carried  away  "  the 
property.    How  has  the  plaintiff's  property  been  injured? 

^  Trespass,  in  the  most  extensive  sense,  means  any  injury  to 
another'B  person  or  property,  from  the  misfeasance  or  act  of 
another:"  8  Steph.  N.  P.  2629.  ^'The  gist  of  the  action  of 
trespass  is  the  injury  to  the  possession: "  Id.  2682. 

The  property  in  question  has  not  been  touched,  or  in  any 
manner  interfered  with.  How  has  the  plaintiff  been  ii^ured 
by  the  officer  going  through  the  useless  and  vain  formality  of 
levying  upon  and  selling  it?  If  he  has  been  injured  by  such 
nugatory  levy  and  sale,  the  injury  is  not  shown  in  the  evidence. 

The  motion  for  a  new  trial,  based  upon  the  refusal  of  the 
oomt  to  i^ve  the  charge,  should  have  been  sustained. 

Thejudgment  is  reversed,  with  costs.  Cause  remanded,  olo» 
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Indiana  Central  Railway  Company  v.  Hudelson. 

[18  Indiana,  82SlJ 

PXBSov  Who  has  Sboobxd  Kailboad  Tickjbt  and  u  iiiflvel7  erosBiiig  a  side* 
trmck  for  tha  pnrpoae  of  taking  the  trftin,  is  not  a  passenger  and  cannot 
recoTer  as  nidht  if  he  is  injured  by  being  stmok  by  the  train. 

PxittSON  HoLDnro  Raxlboab  Ticket,  Who  is  about  to  Taxx  Tbart,  baa 
as  mnch  right  to  Gross  a  side-track  which  is  in  the  way  provided  by  the 
company  to  reach  the  train  as  he  would  have  to  cross  a  public  street  or 
highway. 

V^^gEBM  Railroad  CoMPAinr  has  Ijeoal  Right  to  Run  T&adt  upov  Sids* 
TKAOK,  it  is  immaterial  whether  it  was  run  upon  that  track  by  design  or 
accident,  no  greater  degree  of  care  being  required  in  case  of  such  an  acci- 
dent than  if  the  train  was  thrown  upon  the  track  by  design;  and  if  tho 
train  was  managed  with  due  care,  one  injured  thereby  cannot  recover. 

Action  for  damages  for  injury  caused  by  alleged  negligenoe 
iw  running  a  train  of  cars. 

/.  S.  Netoman  and  J.  P.  Siddally  for  the  appellants. 

0.  P.  Morton^  W.  OrosCj  J.  H.  MeUetij  and  E.  B.  Marii/ndale^ 
far  the  appellee* 

By  Oourt,  Wobdbn,  J.  This  was  an  action  brought  by  the 
appellee  against  the  company,  to  recover  damages  for  an  injury 
received  by  the  plaintiff  in  consequence  of  the  alleged  careless- 
ness and  negligence  of  the  agents  and  servants  of  the  company 
in  so  running  their  engine  and  train  of  cars  that  the  plaintiff 
was  run  upon  and  his  leg  broken. 

Trial  by  jury,  verdict  and  judgment  for  the  plaintiff.  Ex- 
ceptions were  taken,  which  properly  present  the  questions  in- 
volved. The  following  is  a  brief  statement  of  the  facts  of  the 
case:  The  depot,  or  station-house,  of  the  company  at  Ogden,  in 
Henry  county,  is  situated  on  the  south  side  of  the  railroad.  In 
this  building  is  the  ticket-office.  Between  this  building  and 
the  main  track,  over  which  passenger  trains  usually  run,  is  a 
side-track  connecting  with  the  main  track  east,  but  not  west. 
The  two  tracks  are  about  nine  feet  apart.  Between  this  side- 
track and  the  main  track  is  a  platform  for  passengers  to  get  on 
and  off  the  cars.  In  going  from  the  ticket-office  to  the  platform 
mentioned,  a  person  must  cross  the  side-track.  The  switch 
conneoting  the  side-track  with  the  main  track  is  about  two 
hundred  and  seventy  feet  east  of  the  depot  building  mentioned. 
On  the  afternoon  of  the  seventeenth  of  October,  1856,  the  ser^ 
vants  of  the  company  had  been  using  the  side-traok,  and  bad 
left  the  switch  in  such  a  situation  as  to  throw  the  train  coming 
from  the  east  on  to  the  side-track,  instead  of  coming  in  on  the 
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main  ixsckf  On  that  evening,  the  plaintiff,  desiring  to  take 
passage  for  Indianapolis,  repidred  to  the  ticket-office  for  a 
ticket;  but  the  agent  not  having  the  office  lighted  up,  and 
there  not  being  time  to  light  up  and  procure  a  ticket  before  the 
approaching  train  from  the  east  would  arrive,  none  was  pro- 
cnied.  The  train  came  at  about  the  usual  time,  half  after  seven 
o'clock,  and  in  consequence  of  the  situation  of  the  switch,  ran 
in  on  the  side-track.  The  plaintiff,  upon  the  approach  of  the 
train,  started  towards  the  platform  mentioned,  and  as  he  placed 
one  foot  upon  the  side-track,  and  had  raised  the  other  to  make 
another  step,  the  cow-catcher  struck  the  leg  or  ankle  thus  oa 
the  track,  and  broke  it.  The  train  approached  rather  slowly, 
the  brakes  being  applied,  and  the  engine  reversed  with  a  bril- 
liant headlight  burning.  The  train  ran  but  a  short  distance 
after  it  struck  the  plaintiff,  stopping  about  one  hundred  feet 
east  of  the  usual  stopping-point  when  running  in  on  the  main 
track. 

The  charge  of  the  court  to  the  jury,  as  to  the  negligenoe  of 
the  company  which  would  render  them  liable,  and  as  to  the 
negligence  of  the  plaintiff,  which  would  deprive  him  of  a  re- 
eovery,  was  explicit,  and  mainly  correct;  but  there  is  one  point 
ijqpon  which  we  think  an  error  was  committed. 

The  following  instructions  were  given,  and  exceptions  taken, 
vis.: 

^  10.  It  was  the  duty  of  the  railway  company  to  keep  the 
switch  in  proper  order  to  pass  the  train  on  the  track  that  it  ia 
intended  to  run  on;  and  if  it  was  left  open  by  the  track  hands^ 
or  not  properly  looked  to  by  those  in  the  employ  of  the  com- 
pany whose  business  or  duty  it  was  to  look  to  or  attend  it;  and 
if  in  consequence  of  its  being  left  open  the  train  was  improp- 
erly run  in  on  the  side-track,  when  it  was  intended  to  be  run 
on  the  main  track — ^these  would  be  acts  of  negligence  on  tho 
part  of  the  servants  and  employees  of  the  railway  company,, 
from  which  the  jury  may  infer  the  want  of  reasonable  care;, 
and  if  the  train,  in  being  so  improperly  run  on  the  side-track,. 
or  the  locomotive  thereof,  struck  the  plaintiff  when  he  waa 
crossing  the  side-track  to  the  passenger  platform  for  the  pur- 
pose of  going  on  the  train  as  a  passenger,  and  caused  the  in- 
jury complained  of,  the  jury  may  find  for  the  plaintiff,  unlesa 
such  injury  was  materially  contributed  to  by  the  negligence 
or  want  of  reasonable  care  on  the  part  of  the  plaintiff,  when 
by  the  exercise  of  such  reasonable  care  he  mi|^t  have  avoided 
fhe  injury. 

^  11.  If  it  was  not  intended  to  run  the  train  on  the  side-track^ 
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and  if  the  engineer  of  the  looomotivey  when  the  .en|pne  was 
approaching  the  Bwitchnstand  at  the  station,  by  the  nae  of 
reasonable  care,  conld  have  seen  the  switch  was  open  in  time 
to  have  stopped  the  engine  before  ninning  on  the  switch,  or 
before  reaching  the  station  on  the  side-track,  it  was  his  duty 
to  have  done  so,  and  a  failure  to  do  so  would  be  negligence." 

The  defendants  asked  the  following  instruction,  which  was 
refused,  and  exception  taken: 

^'  17.  If  the  jury  should  find  from  the  evidence  that  the 
switch  fix)m  the  main  track  to  the  side-track  had  been  negli** 
gently  left  open  by  the  section  hands  or  persons  having  the 
repairs  of  the  track  in  charge  in  the  afternoon  or  evening  of 
the  day  on  which  the  injury  occurred  to  the  plaintiff,  and  some 
one  or  two  hours  afterwards  the  passenger  toain,  without  fault 
of  the  persons  running  it,  ran  it  in  the  night-time  on  the  side- 
track, and  proper  signals  were  given  by  the  whistle  of  the  en- 
gine, and  the  engine  had  a  good  head-light  in  front,  and  the 
plaintiff  negligently,  and  without  looking  towards  the  ap- 
proaching train,  and  knowing  it  was  approaching,  stopped  on 
the  side-track,  and  was  run  against  by  the  engine,  at  the  time 
as  alleged  in  his  complaint,  and  thereby  materially  contrib- 
uted to  the  injury,  he  cannot  recover  in  this  suit." 

As  a  question  preliminary  to  the  main  one  arising  on  the 
instructions  given  and  that  reftised,  we  may  inquire  whether 
the  plaintiff,  at  the  time  of  the  injury,  should  be  considered  a 
passenger. 

In  Pierce  on  American  Raiboad  Law,  284,  it  is  said  that 
^^the  peculiar  liability  of  a  railroad  company,  as  a  common 
carrier,  for  the  safety  of  passengers,  etc,  rests  on  principles  of 
public  policy  and  the  law  of  contracts,  which  have  no  applica- 
tion to  injuries  to  parties  to  whom  the  company  has  assumed 
QO  such  special  obligations."  ^'  Collisions  between  a  locomo* 
tive  and  persons  crossing  the  track  in  carriages  and  on  foc< 
where  it  intersects  a  street  or  highway,  present  a  case  where 
both  the  person  and  the  company  are  exercising  an  equal  legal 
right,  independent  of  any  contract  or  fetvor  extended  by  one  to 
the  other.  The  individual  has  a  right  to  cross  the  track,  and 
the  company  has  the  right  to  cross  the  highway.  This  is  not, 
on  the  one  hand,  the  case  of  a  passenger,  in  the  carriage  of 
whom  the  company's  liability  is  governed  by  a  contract  ex- 
press or  implied  founded  on  an  adequate  consideration,  which 
is  broken  by  a  neglect  to  use  the  highest  degree  of  sldll  and 
diligence:  nor  is  it  the  case  of  a  wrong-doer  unlawfully  on  the 
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track,  and  having  no  claim  but  for  wanton  injniy.  It  b  the 
common  occurrence  of  two  parties  holding  eqnal  independent 
rights,  the  ezerdse  of  which  bj  one  may  result  in  consequen- 
tial injury  to  the  other.  The  duty  of  each,  under  such  con« 
ditionB,  in  conformity  with  the  principles  of  natural  justice 
Slid  municipal  law,  is  to  use  ordinary  care  in  the  exerdse  of 
his  own  right  to  avoid  injury  to  the  other.  If^  notwithstand- 
ing such  care  by  both  parties,  an  injury  hapiwn,  it  is  a  mis* 
fortune  which  must  be  borne  by  the  sufferer  alone." 

The  relation  of  carrier  and  passenger  being  founded  in  con- 
tract, express  or  implied,  according  to  the  above  authority,  it 
is  dear  that  the  plaintiff  is  not  to  be  considered  a  passenger 
at  the  time  of  the  accident,  as  no  contract  for  his  carriage, 
either  express  or  implied,  had  then  been  entered  into.  Nor 
yet  was  he  a  trespasser  or  wrong-doer  upon  the  track.  The 
way  provided  by  the  company  for  passengers  or  persons  design* 
ing  to  take  passage,  to  go  from  the  depot  building  and  ticket- 
office  to  the  platform  from  which  to  get  onto  the  cars,  led  across 
the  side-track.  The  plaintiff,  it  seems  to  us,  had  the  same 
right  to  cross  it  that  he  would  have  had  to  cross  the  track 
where  it  intersects  a  public  street  or  highway.  There  seems  to 
be  no  essential  difference  in  the  twocases.  It  may  be  admitted 
that  the  company'^ is  bound  to  provide  safe  and  sufficient 
means  of  access  to  its  stations  for  the  accommodation  of  pas- 
sengers:" Pierce  on  American  Railroad  Law,  474.  The  action 
is  not  founded  on  any  neglect  to  provide  such  means  of  access,, 
nor  does  it  appear  that  the  means  provided  were  not  safe  and 
sufficient.  Viewing  the  plaintiff  not  as  an  actual  passenger, 
but  as  having  the  right  to  cross  the  side-track  in  the  same 
manner  as  if  he  were  upon  a  public  street  or  highway,  we  will 
proceed  to  examine  the  charges  given  and  that  refused. 

The  proposition  that  the  company  had  the  legal  right  to  run 
tiieir  train  ui)on  the  side-track  is  not  controverted  by  counsel 
far  the  appellee.  Nor  is  it  disputed  by  counsel  for  the  appel- 
lant that  if  they  did  so  run  upon  the  side-track,  they  might  be 
bound  to  exercise  a  greater  degree  of  care  than  when  running 
upon  the  main  track,  because  of  the  greater  danger  of  doing 
injury. 

We  think  the  defendants'  liability,  on  the  supposition  that 

the  plaintiff  was  guilty  of  no  negligence,  depends  upon  the 

manner  in  which  the  train  was  being  run  at  the  time  and  place 

of  the  injury,  and  not  merely  upon  the  fact  that  through  the 

negligence  of  those  in  the  employ  of  the  company  in  having 
AIL  naa  vok  Lxxiv—17 
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left  the  switch  open,  the  train  was  unintentionally  thrown  upon- 
the  side-track.  The  company  having  the  legal  right  to  ma 
their  train  upon  the  side-track,  it  is  wholly  immaterial  whether 
it  was  run  upon  that  track  hy  accident  or  by  design,  if  run 
with  due  care,  and  without  negligence.  No  greater  degree  of 
care  would  be  required  in  running  the  train  upon  the  switch- 
track  when  taken  by  accident,  than  when  taken  by  design.  It 
will  scarcely  be  contended  that  if  the  train  were  to  be  run  upon 
the  side-track  designedly,  and  with  projwr  care  and  caution^ 
the  company  would  be  liable  for  any  casualty  that  might 
happen  to  a  person  standing  upon  or  crossing  the  track.  Nor 
would  they  be  liable  for  such  casualty  if  the  train  were  to  bo 
run  in  a  careful  and  proper  manner,  without  negligence, 
though  that  track  should  be  run  upon  in  consequence  of  the 
switch  haying  been  carelessly  left  open. 

To  illustrate  this  proposition:  suppose  the  switch  had  been 
five  or  ten  miles  east  of  Ogdeu,  the  place  where  the  injury 
occurred,  and  from  that  point  to  Ogden  there  were  two  tracks, 
a  main  and  a  side  track.  Now,  suppose  when  the  train  came 
along  to  the  switch,  that  being  open,  it  was  thrown  upon  the 
side-track,  and  on  that  track  ran  into  Ogden.  Now,  if  proper 
care  and  circumspection  were  used  in  running  the  train  upon 
that  track  into  Ogden  and  at  the  place  where  the  injury 
occurred,  it  is  clear  that  the  company  would  not  be  liable,  and 
it  would  seem  to  be  wholly  immaterial,  in  the  case  supposed, 
whether  the  side-track  was  taken  by  design  or  accidentally,  in 
consequence  of  the  switch  having  been  negligently  left  open. 
The  principle  must  be  the  same  whether  the  switch  be  &r  off, 
or  near  the  place  where  the  accident  occurred. 

The  fact  that  the  side-track  was  there  was  notice  to  all  per* 
sons  cognizant  of  that  fact,  if  not  to  all  the  world,  that  a  train 
might  be  run  upon  it. 

Admit  that  it  was  the  carelessness  of  the  company's  agent» 
in  leaving  the  switch  open  that  threw  the  train  upon  the  side- 
track. This  carelessness  caused  to  be  done  only  that  which 
the  company  had  a  perfect  legal  right  to  do,  vix.,  it  caused  the 
train  to  be  run  upon  the  side  instead  of  the  main  track.  The 
company  having  the  right  to  run  their  train  upon  the  side- 
track, if  in  the  exercise  of  that  right  due  care  and  prudence 
were  observed  on  the  part  of  those  running  the  train,  it  is 
difficult  to  perceive  on  what  legal  principle  the  company  could 
be  held  liable  for  such  accident. 

From  the  charges  given,  the  jury  might  have  UDderstood^ 
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and  probably  did  underatand,  that  if  it  were  not  intended  to 
run  the  train  upon  the  Bide-track,  the  negUgenoe  of  the  eom- 
pany'e  eervants  in  leaving  the  switch  oiwn  was  sufficient  to 
render  the  company  liable,  without  reference  to  the  manner  of 
running  the  train,  whether  carelessly  or  negligentlyi  or  witk 
due  caution  and  prudence. 

Counsel  for  the  appellee  say  they  **  do  not  understand  how  a 
locomotive  can  be  run  with  due  care  if  it  is  run  unintention- 
ally. We  are  not,  however,  prepared  to  say  that  a  train  may 
not  be  run  with  due  care,  both  before  leaving  the  main  track 
and  after  passing  firom  it  to  a  side-track,  although  unintention- 
ally thrown  from  the  main  to  the  side-track,  in  consequence  of 
the  negligence  of  others  in  leaving  tho  switch  in  such  a  situa* 
tion  as  to  cause  that  result. 

The  charges  should  not  have  been  given,  as  their  tendency 
was  to  mislead  the  jury.  The  charge  asked  by  the  defendants 
api)ears  to  have  been  correct,  and  we  see  no  reason  why  it 
should  not  have  been  given«  For  these  reasons,  the  jud^ent 
below  must  be  reversed. 

The  judgment  is  reversed,  with  costs.    Cause^remanded,  etc. 


OoimaBinoBT  Nsougknoi  wuj.  P&zvxht  Pkiscnr  Jxjukkd  wr  HAnao4» 
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15  Ind.  ]22|  Li^Um  t.  Voglm,  17  Id.  105|  PiMurgk  dc.ELEL(h.y.  (kket,  SI 
Id.47!2L 


Ohio  and  Mississippi  Railroad  Oa  v.  Tindall. 

[13  IKDIAHA,  88«.] 

WniowsD  ICoTBlBy  Aa  Natubal  OuABDiair  of  Ihvabt  bsfiag  no  appoinM 
goardiaa  and  no  estate  of  inheritenoey  haa  control  c\w  him  and  la  ipiftU 
fled  to  bia  wages. 

Wnx>wKD  MoTHSB,  AS  Natuiul  Ouabbiak  of  Infant  CmLD^  oannot  ■•• 
same  cnstody  of  the  child's  separate  estate. 

Wd)owkd  MoraiB  of  Infaht  Child  mat  llAniTAnr  Aonov  In  her  owa 
nana  agsinst  a  zaUioad  company  for  negligent  injury  oanslng  the  death 
d  such  child. 

Baoboab  OoMFAinr  is  hot  Liablb  so  Fab  as  Smpui  Quimov  of  Nbo« 
UOBf OB  n  OoHOERNBD,  to  parents,  gnardians,  or  representatiTes  of  a  ser- 
vant killed  npon  the  road,  when  they  would  not  hare  been  liable  to  sodl 
person  had  he  been  injured  simply,  and  not  killed. 

Skflotbb  is  SOT  LiABLB  TO  Onb  Emflotbb  FOB  IvjuBT  oanssd  by  Ml* 
other  person  employed  in  the  same  general  undertaking. 
lUBBK  OF  Railboad  Ck>N8TBucnoN  Tbadt,  akd  Wobkhan  engaged  la 
npaiiing  track,  who  rides  back  and  forth  en  snoh  train,  are 
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•DgAged  in  the  lame  general  nndertaUnft  and  the  ropfeaentaUvaa  of  tiie 
workman  oannot  recover  of  the  raflroad  oonq^y  lor  hk  death  caaaed  hj 
the  nogligenoe  of  each  engineer. 

br  AonoH  iob  Damaoss  iok  NaoLioxHTLT  OAinora  Biaxh  or  IxwAxn,  It 
IB  error  to  instnict  jury  that  in  estimatiDgdamagaa  they  might  *^i^  into 
oonaideration  the  aotual  peonnxary  loss  to  the  pi*<nflff  oooaaioiied  by  tfat 
death  of  hie  son  and  lervant^  and  also  snch  oUier  eiroomitaiioea  aa  baTe 
injnrioaaly  affected  the  plaintiff  in  peraon,  in  peaoe  d  w»w*«^^  and  In  *>f- 
piness. 

Iv  Aanov  by  Parent  iob  Damaoss  iok  Nsolioisitlt  OAUBoro  Dxath  ov 
Imtamt  Soir,  if  plaintiff  is  entitled  to  reoorer,  it  is  for  the  damage  done 
In  prodnoing  the  death  of  the  son,  and  this  is  to  be  estimated  by  the 
peconiary  valne  Jot  his  services  during  his  minority,  togother  with  ex- 
penses of  oare  and  attention  to  the  deoeased  arising  oat  of  the  injniy, 
funeral  expenses,  and  medical  services,  if  any. 

Wherb  Mobal  TuBPinriiB  is  Shown  in  ADDmov  to  Mbbb  KaaLimara^ 
vindictive  damages  may  be  added  to  saoh  aa  an  afanply  oompenaatoiy. 

Action  for  damages  for  injury  oauBing  Iobb  of  life.  The 
opinion  states  the  facts. 

/.  Baler  and  8.  Judah^  for  the  appellants. 

M.  O.  Hv/aier.  I.  8.  Himter.  £.  DwpmiA^  and  O.B.  Tori^tor 
the  pypellee. 

6v  Court,  Pebkins,  J.  Suit  by  Margaretta  Tmdall,  mother 
of  Daniel  Tindall,  deoeased,  a  minor,  f^^ainst  the  Ohio  suid 
Mississippi  Railroad  Company  to  recover  damages  for  the  loss 
of  the  Ufe  of  said  Daniel,  he  having  been  killed  by  an  engine 
of  said  company  running  xijpon  the  road. 

The  general  denial  was  pleaded,  upon  which  the  cause  was 
tried,  find  the  plaintiff  had  judgment  for  two  thousand  dollan» 

The  ^acts  in  the  case  are  these:  A  set  of  hands  were  at  work 
for  th?  Ohio  and  Mississippi  Railroad  Company  graveling  a 
portiori  of  the  track.  The  gravel  was  conveyed  from  the  pit 
to  thd  place  where  it  was  used  ui)on  the  road  by  means  of  a 
train  of  gravel-cars.  The  same  hands  appear  to  have  loaded 
and  unloaded  the  cars,  and  to  have  ridden  back  and  forth  be* 
tween  the  places  of  loading  and  unloading  upon  them.  While 
thus  employed,  the  train,  through,  as  is  claimed,  the  careless- 
ness of  the  engineer,  ran  against  an  ox,  was  thrown  off  the 
track,  and  Tindall  killed  upon  the  spot.  He  was  a  single  man, 
about  eighteen  years  of  age,  and  lived  with  his  mother,  who 
received  the  benefit  of  his  wages  in  the  support  of  her  fiEunily. 
The  fietther  of  the  son,  and  husband  of  his  mother,  was  dead* 
The  son  does  not  appear  to  have  had  any  estate  of  inheritanoe 
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out  of  which  he  inight  have  been  eapportad,  nor  to  have  had 
an  appointed  guardian. 

The  first  question  raised  upon  these  tacts  relates  to  the  right 
of  the  mother  to  sue. 

We  think  the  action  maintainable  in  her  name.  She  was  the 
natoral  guardian  of  her  infant  son,  after  the  death  of  his  father, 
and  as  such,  had  the  control  of  his  person;  and,  as  he  remained 
a  member  of  her  family,  she  had  a  right  to  his  wages.  Dam- 
age, therefore,  accrued  to  her  by  his  death.  But  as  his  natural 
guardian,  it  may  be  remarked,  she  could  not  probably  have 
assumed  the  custody  of  any  seiiarate  estate  he  might  have 
possessed:  Reeves's  Dom.  Rel.  819;  Williams  on  Executors, 
443.  Section  27,  page  33  of  the  code  (vol.  2),  expressly  au- 
thorLses  the  motherto  sue  in  a  case  like  the  present  But  it  is 
asserted  that  that  section  is  repealed  by  a  later  and  repugnant 
section,  to  wit,  section  784,  page  205,  of  the  same  volume  of 
the  code.  This  latter  section  provides  that  when  the  death  of 
one  is  caused  by  the  wrongful  act  or  omission  of  another,  the 
personal  representatives  of  the  former  may  sue  in  a  case  where 
such  person  might  have  sued  for  the  wnmgfal  act  or  omission 
had  it  not  caused  death. 

These  two  statutes  may  be  reconciled  and  given  effect  to  by 
holding  the  latter  applicable  to  the  cases  of  adults,  and  the 
toTmer  to  those  of  infEuits. 

The  second  question  raised  involves  the  liability  of  the  com- 
pany upon  the  £Bu;te. 

The  company  is  not  liable,  so  far  as  the  simple  question  of 
negligence  is  concerned,  to  the  parents,  guardians,  or  repre- 
sentatives of  a  deceased  servant  killed  upon  the  road  where 
they  would  not  have  been  liable  to  such  person  had  he  been 
injured  simply,  and  not  killed.  And  the  general  legal  propo- 
sition that  an  employer  is  not  liable  to  one  employee  for  injury 
occasioned  by  another  engaged  in  the  same  general  undertake 
ing,  has  been  judicially  asserted  by  this  court:  Maduon  etc.  R. 
JZ.  Co.  V.  Bae&rhj  6  Ind.  205.  And  it  is  firmly  established  as  a 
principle  of  the  common  law:  Redfield  on  Railways,  1st  ed., 
886;  2  Hilliard  on  Torts,  563;  Potts  v.  Plunketty  7  Am.  Law 
Beg.  655,  in  the  queen's  bench  of  Ireland. 

But  when  are  employees  to  be  considered  as  engaged  in  the 
same  general  undertaking?  This  is  now  the  difficult  question 
in  this  class  of  cases;  and  no  answer  to  it,  in  general  termti 
embracing  a  definition  applicable  as  a  test  to  all  states  of  &et| 
has  as  yet^  so  fSev  as  we  are  advised,  been  attempted;  nor  shall 
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we  now  attempt  one.  Each  case  has  thus  far  been  determined 
upon  its  own  particular  facts,  and  as  that  at  bar  falls  exactly 
within  one  of  them,  it  may  be  rested  upon  it. 

That  case  is  GiUahannon  v.  Stony  Brook  R,  R,  Corp.,  10  Cush> 
228.  The  facts  in  the  case  were  that  an  employee  of  the  com- 
pany was  riding  to  his  place  of  labor  upon  the  gravel  train,  by 
permission  of,  but  not  under  any  special  contract  with,  the  com- 
pany, and  while  so  riding  was  thrown  from  the  train  and  in- 
jured by  a  collision  caused  by  the  carelessness  of  those  in  the 
management  of  the  train.  It  was  the  unanimous  decision  of 
the  supreme  court  of  Massachusetts  that  no  recovery  could  be 
had  against  the  company  for  the  injury.  This  case  is  supported 
by  the  supreme  court  of  Ohio,  in  Whaalan  v.  Mad  River  R.  R. 
Co.,  8  Ohio  St.  249,  and  by  the  court  of  appeals  in  New  York, 
in  Boldt  V.  New  York  Central  R.  R,  Co.,  18  N.  Y.  432. 

It  may  be  observed  that  the  case  at  bar  is  clearly  distin- 
guishable from  that  of  Fitzpatrick  v.  New  Albany  etc.  R.R.  Co., 
7  Ind.  436,  and  is  not  regarded  as  impairing  its  force. 

The  third  question  raised  relates  to  the  damages. 

The  court  instructed  the  jury  that  in  estimating  the  damages 
they  might  take  into  consideration  the  actual  pecuniary  loss  to 
the  plaintiff  occasioned  by  the  death  of  the  son  and  servant,  and 
also  such  other  circumstances  as  have  injuriously  affected  the 
plaintiff  in  person,  in  peace  of  mind,  and  in  happiness. 

This  instruction  was  erroneous:  See  Quin  v.  Moore,  15  N.  Y. 
432. 

In  a  late  case  very  similar  to  the-one  now  before  us,  the  au- 
thorities on  this  point  are  collected  and  reviewed,  and  the  fol- 
lowing rule  deduced  by  the  supreme  couif  of  Pennsylvania. 
The  court  say: 

^'  From  the  authorities  and  reasons  given,  the  jury,  instead 
of  the  unrestrained  license  given  them  in  the  charge  in  the  as- 
sessment of  damages,  should  have  been  instructed  that  if  the 
plaintiffs  were  entitled  to  recover,  it  was  for  damage  done  in 
producing  the  death  of  their  son,  and  this  was  to  be  estimated 
by  the  pecuniary  value  to  them  of  his  services  during  his  mi- 
nority, tc^ether  with  expenses  of  care  and  attention  to  the 
deceased  arising  out  of  the  injury,  funeral  expenses,  and  med- 
ical services,  if  any In  making  the  estimate  of  the  value 

of  the  life  and  consequent  damage  by  the  death,  much  is  still 
left  to  the  sound  discretion  of  the  jury.  Whatever  is  susoeptibla 
of  pecuniary  estimate  is  included  within  it,  and  what  we  have 
was  not  to  be  included  must  be  excluded.'' 
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The  oourt  concede,  however,  that  where  the  negligence  is 
«qoompanied  by  anything  showing  moral  turpitude,  in  addi- 
tion to  mere  negligence,  vindictive  damages  may  be  added  to 
such  as  are  simply  compensatory;  but  as  to  this  point,  we  do 
not  wish  to  be  understood  as  intimating  an  opinion. 

In  speaking  of  damages  for  mental  anguish,  the  affliction  of 
the  death,  the  court  say:  ''  No  money  could  be  the  measure  of 
the  a£3iction;  no  road,  great  or  small,  but  would  fall  beneath 
the  weight  of  such  a  rule,  if  applied  "  to  injuries  happening 
through  simple  oversights,  amounting,  it  is  true,  to  negligence, 
but  negligence  uncombined  with  intentional  wrong:  PewMyl- 
vania  R.  if.  Co.  v.  Zebe,  33  Pa.  St.  318;  S.  C,  8  Am.  Law  Reg.  7. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc. 

VABXm   ABM    "ESTTtLXD    TO    RXOOVEB    VOR    InJTTBT    TO    CHnJ>RKN,    the 

father  primarily,  and  in  oaee  of  his  death,  the  mother:  See  ShkkU  v.  Tonge, 
60  Am.  Deo.  698;  and  see  note  to  Carey  v.  Berhafdre  eU.  Co,,  48  Id.  622-625, 
treating  thia  sabject  fully;  see  also,  to  the  same  effect,  Tague  v.  Hayward,  26 
Ind.  429;  PUttimrgh  etc  IL  Ji.  Co.  ▼.  Vining,  27  Id.  617;  ffoUingnoorth  r. 
Swedenbarg,  47  Id.  382;  Kenoin  ▼.  WrigfU,  69  Id.  371,  all  citing  the  principal 


ICkasubb  of  Damaois  tob  Causing  Dkatk  of  Chuj>  ob  Othib  Rxla- 
nvE:  See  note  to  Car^  ▼.  Berkshire  etc  Co.,  48  Am.  Dec  637-641.  The  rule 
on  this  pmnt  in  the  principal  case,  as  stated  in  the  ejfllabus,  is  f oUowed  in 
Permgyhamkk  etc.  Co.  v.  LiUp,  73  Ind.  265.  The  individual  sofferi^g  of  the 
party  killed  by  an  accident  cannot  be  considered  in  measnring  damages:  Long 
r.  Morriaom,  14 Id.  600;  Rogerer.  SmUh,  17  Id.  824. 

Mastsb  m  HOT  Liable  fob  Injubt  to  Sxbvakt  Oaubbd  bt  Nbouobboi 
or  FKLLOW-asBVAMTB,  if  the  master  used  due  care  in  selecting  the  servants: 
6ee  ntmoii  Cent.  R.  R.  Co.  v.  Cox,  71  Am.  Dec.  298»  and  note  citing  many 
cases;  see  also^  to  this  point,  Toledo  etc  R.  R,  Co.  v.  HamUton,  76  m.  303; 

WUatmy.  Madimmebc  R.  R.  Co.,  18  Ind.  229;  SiaUery  r.  Toledo  etc  R.  R.  Co., 
23  Id.  83;  Cobmibue  etc  R.  R.  Co.  v.  Arnold,  31  Id.  183;  Sullivan  v.  Toledo  <ft 

W.  R.  R.  Co.,  58  Id.  28;  Oomdey  v.  Oluo  <t*  M.  R.  R.  Co.,  72  Id.  83;  Mimley 
T.  Chamberlain,  18  Wis.  705,  all  citing  the  prinoipal  case. 

FBLLOW-OBTAifTB,  Who  ABB:  See  extensive  note  to  Mmrraff  v.  SottA  Cbvo* 
Mnm  B.  R.  Co.,  »  Abl  Deo.  287-29a 


Bbbsoh  V.  Statb. 

lU  nroiAXA,  484.] 

HH  InioiiaiiT  Mm  Passiko  Ooontebfbit  Monbt,  EviBBBai  n  AiaiiME* 
BU  of  the  sale  by  defendant's  wife  in  his  absence,  bat  with  his  knowl* 
edge  and  sanction,  of  coonterfeit  bills,  other  than  those  to  which  tho 
indictment  relates,  at  about  the  time  of  the  alleged  offense,  as  *^"i^«'*Tg  to 
tihow  knowledge  on  defendant's  part  that  the  bill  passed  by  him  was 
^xmpterleit. 
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Dmlabatiovs  of  Wmrsss  as  to  Flags  of  his  Bamivai  an  not  always 
immaterial  toaching  his  credibility. 

It  n  hot  Ebbor  to  Uefuse  to  Allow  Wirmns  to  bb  QuufCHUUHXD  ai  is 
whether  he  had  not  passed  a  ooimterfeit  bill  as  a  gemiiiie  ene^  and  what 
he  hMw  sworn  aboat  it  on  a  former  occasion,  for  the  purpose  ol  impeach- 
ing  him;  but  the  court  might,  in  its  discretion,  allow  the  question  to  go 
to  the  witness  mider  proper  advice. 

Winnas  mat  Alwats  bx  Quistionxd  ooNcnumro  hh  BxLAxnnraHip  to 
Pasties,  and  the  state  of  hii  feelings  towani  tbcm,  with  a  lisw  that  the 
jnry  may  judge  at  the  impartiality  of  his  testimony. 

Ov  Indiotmbnt  lOB  PASSiNa  CouvTXTFEiT  MoNBT,  iNSTBUOTioNthat  whether 
a  witness  had  counterfeit  money  in  his  possession  or  not  had  nothing  to 
do  with  the  guilt  or  innocence  of  the  accused,  is  correct  as  an  abstract 
proposition;  but  if  such  matter  concerned  the  credit  of  the  witness,  and 
the  money  was  shown  to  be  improperly  in  his  possession,  the  instnicti(» 
was  incorrect,  but  the  defendant^  in  order  to  complain  thereof  most  haTO 
asked  an  additional  instruction  applicable  to  the  facts. 

Vkw  TiUAL  will  HOT  BS  Gbantbd  Dff  Cruohal  Oash  because  tho  jury, 
without  the  permission  of  the  oourt»  took  to  their  room  papers  which  were 
giTcn  in  evidence,  if,  so  far  as  appears,  the  papers  were  taken  inadvert- 
ently, and  not  through  the  improper  intervention  of  any  person,  and  il 
is  not  shown  that  the  jury  used  them. 

Indictment  for  passing  counterfeit  money.     The  opinioa 
states  the  facts. 


•  W.  Harrington^  for  the  appellant. 

/•  £•  McDonald^  attamey-generaly  and  A.  L.  Boaehe^  tost  the 
state. 

By  Court,  Perkins,  J.  An  indictment  against  Bersch  for 
passing  counterfeit  money.  Conviction  and  sentence  to  the 
pe:i''^ntiary. 

A  change  of  venue  was  taken  in  the  case;  and  it  is  claimed 
that  the  record  does  not  show  that  the  original  indictment  waa 
transmitted  with  the  transcript  upon  the  change.  This  objec- 
tion raises  a  question  of  fact.  We  think  it  appears  that  the 
original  indictment  was  transmitted.  This  is  the  £edr  inference 
from  the  entry  of  the  clerk;  and  further,  it  appears  that  the 
defendant  made  a  motion  in  the  court  to  which  the  change  wa» 
granted  to  quash  the  indictment,  etc. 

The  ptincipal  witness  on  the  i>art  of  the  state  was  Michael 
Deckhard.  He  testified  that  the  defendant's  wife  sold  to  him 
a  twenty-dollar  counterfeit  bill,  belonging  to  the  defendant,  in 
his  absence;  but  that  the  defendant  subsequently  was  advised 
of  the  transaction,  and  sanctioned  it  Thiswasnotthe  bill  for 
fhe  passing  of  which  the  defendant  was  indicted.  The  evi- 
dence was  admissiblei  as  tending  to  show  knowledge  on  tha 
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part  of  the  defendant  that  the  bill  passed  by  himself  was  ooon* 
terfeit^  as  the  transactions  were  about  the  same  time:  MeCarU 
ney  v.  State^  3  Ind.  853  [56  Am.  Dec.  510]. 

Deckhard  testified  that  he  had  been  selling  goods  some  time 
prior  to  the  then  trial  for  himself;  that  he  had  also  clerked  for 
one  Mr.  Judah,  in  Monroe  county;  and  that  he  was  then 
superintending  a  fiat-boat.  The  defendant  then,  on  cross-ex- 
amination, proposed  to  ask  him  if  he  did  not  swear  on  the 
preliminary  examination  before  Esquire  Brooke  *'  that  previous 
to  the  time  when  this  offense  was  alleged  to  have  been  com- 
mitted "  he  had  no  regular  employment  or  place  of  abode,  but 
the  court  refused  permission  on  the  ground  that  it  was  an  im- 
material point.  We  are  not  prepared  to  say  that  the  decla- 
lations  of  a  witness  as  to  his  place  of  residence  would  alwaya 
be  immaterial  touching  his  credibility;  but  we  think  no  error 
is  shown  in  this  case,  as  the  previous  statement  proposed  to  be 
proved  does  not  appear  to  materially  confiict  with  that  made 
on  the  trial  of  this  cause;  nor  was  the  time  fixed  in  the  ques* 
tion  proposed  with  sufficient  precision,  '^Previous  to  the 
time,''  etc.,  without  stating  how  long  previous,  would  seem  ta 
be  too  indefinite. 

The  defendant  proposed  to  ask  the  witness  further,  if  he  had 
not  passed  a  counteifeit  bill  as  a  genuine  one  in  Louisville, 
Kentucky,  and  what  he  had  sworn  about  it  on  a  former  occa- 
sion; but  the  court  ruled  the  questions  inadmissible,  and  we 
think  the  ruling  not  error,  though  perhaps  the  court  might,, 
in  its  discretion,  have  let  the  question  go  to  the  witness  under 
proper  advice. 

If  the  defendant  relied  upon  the  answers  to  impeach  the^ 
character  of  the  witness,  then  he  was  attempting  to  violate  the 
rule  that  evidence  for  that  purpose  should  not  go  to  particular 
acts,  but  to  general  character.  If  the  object  was  to  lay  the 
foundation  for  a  contradiction  of  the  witness,  it  seems  to  ua 
that  such  contradiction  would  have  been  in  violation  of  th^ 
rule,  that  it  must  be  as  to  matters  relevant  to  the  issue:  See  1 
GreenL  Ev.,  p.  613,  note  8. 

We  do  not  think  the  case  falls  within  that  of  Neition  y^ 
SarriSj  6  N.  Y.  845.  It  is  always  proper  to  ask  a  witness  a» 
to  his  relationship  to  the  parties,  and  the  state  of  his  feelinga 
towards  them,  with  a  view  that  the  jury  may  judge  of  the  im- 
partialilry  or  otherwise,  of  his  testimony. 

The  ooort  instructed  the  jury  that  the  question  whether  the* 
witDflM  Deckhard  '^  had  counterfeit  money  in  his  possessioa 
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or  not  had  nothing  to  do  with  the  guilt  or  innooenoe  of  the 
•censed.'' 

As  an  abstract  proposition,  this  instruction  was  correct;  but 
such  fact  might  have  had  a  bearing  upon  the  credit  of  the  wit- 
ness, or  might  not,  depending  ui)on  the  further  fact  of  whether 
the  counterfeit  money  was  properly  or  improperly  in  his  pos- 
session. And  if  there  was  evidence  tending  to  show  that  such 
money  was  in  the  hands  of  the  witness  for  an  improper  pur* 
pose,  the  defendant  should  have  asked  an  additional  instruc- 
tion applicable  to  the  facts,  in  order  to  put  himself  in  a  situatioo 
to  complain  of  that  given:  Poatlethwaite  v.  Paine,  8  Ind.  104. 

The  jury  took  to  their  room  two  papers  which  were  given  in 
evidence  on  the  trial.  The  papers,  so  far  as  appears,  were  taken 
Inadvertently,  without  the  permission  of  the  court,  it  is  true, 
but  through  no  improper  intervention  of  any  person,  and  it  is 
not  shown  what  or  whether  any  use  was  made  of  them  by  the 
jury  in  their  deliberations.  The  facts  do  not  present  a  case  tar 
a  new  trial:  Ball  v.  Carley,  3  Ind.  577. 

The  judgment  is  affirmed,  with  costs. 

ADMiBsninjiT  OF  EvmxNCB  of  SomiAB  Offknsi,  oh  iNDionmiT  far 
ufctering  ooanterfelt  money,  to  show  guilty  knowledge:  See  State  t.  Spatdd' 
ing,  48  Am.  Dec.  158,  and  note;  McCartney  v.  Staie^  66  Id.  510^  and  note  612| 
<hmm(mweaUh  v.  Price,  71  Id.  668,  and  note  671. 

VxBDicr,  HOW  Afiioted  bt  Jttbt  Taxxsq  Papkbb  akd  BvmxHoi  to 
JxTitT-BOOM:  See  note  to  SUton  r.  SonOhwick,  36  Am.  Deo.  256-268;  and  aea 
MatloekY.  Todd,  19  Ind.  182;  Aeheyy.  State,  64  Id.  63;  NkhoU  t.  Ohri,  66 
Id.  520,  where  tlie  principal  case  is  cited,  and  the  doctrine  approved  that  a 
«iew  trial  will  not  be  granted  if  papers  were  taken  to  the  jnry-room  iiiadf«l> 
^ntly,  and  were  not  there  read. 


GiLBBETH    V.   GbEWBLL. 

[U  nmiAllA,  4B4.] 
^WQWDST   WnX   VOT    BB    BeTEBSKD,   UNDXB    INDIANA    SCATOIl^  fCT 

committed  in  sustaining  or  oTerruling  a  demurrer  for  misjoinder  of 
of  action,  as  a  misjoinder  of  matters  of  tort  and  of  ccntraot  in  a  eooi* 
plaint. 
Condition  in  Oontbaot  for  Salb  of  Land  "thatif  deftudtahooldbemads 
in  fulfilling  any  part  of  the  contract  on  the  part  of  the  purchaaert  tlia 
seller  might  regard  the  contract  as  forfeited  and  resell  the  land,**  wiU  nal 
exempt  the  seller,  if  he  enforce  the  forfeiture,  from  ^t^^'^n^g  to  ^tm 
purchaser  for  payments  made»  over  and  abova  damages  aooruing;  from 
the  breach  of  agreement^  to  the  seller. 

Action  to  recover  money  paid  on  a  contract  for  the  sale  of 
land.    The  facts  are  stated  in  the  opinion. 
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J.  Broumlee  and  27.  S.  Kelleyy  for  the  appellant. 

A.  SteeUj  H.  D.  ThompBorij  and  3f.  L.  Marshy  for  the  appellee. 

By  Court,  Wobden,  J.  This  was  an  action  brought  by  the 
appellee  against  the  appellant  to  recover,  amongst  other  things, 
money  paid  by  the  plaintiff  to  the  defendant  on  a  contract  for 
uie  sale  of  land.  It  appears  that  in  August,  1855,  the  plaintiff 
and  defendant  entered  into  a  written  agreement  by  which  the 
defendant  agreed  to  sell  to  the  plaintiff  certain  land  therein 
described  for  a  price  therein  stipulated,  two  hundred  and  seven- 
teen dollars  of  which  was  paid  down,  the  remaining  portion 
to  be  paid  thereafter;  and  it  was  stipulated  in  the  agreement 
^^  that  if  default  should  be  made  in  flilfilling  the  agreement,  or 
any  part  thereof,  on  the  part  of  Grewell,  then  and  in  such  case 
Gilbreth  should  be  at  liberty  to  consider  the  contract  as  for- 
feited and  annulled,  and  to  dispose  of  the  land  to  any  other 
person  in  the  same  manner  as  if  the  contract  had  never  been 
made."  The  plaintiff  took  possession  of  the  land,  and  occu- 
pied it  about  a  year,  when  an  installment  of  the  purchase-money 
being  due  and  unpaid,  the  defendant  took  possession  and  noti- 
fied the  plaintiff  not  to  put  in  or  sow  wheat,  for,  if  he  did,  the 
defendant  would  reap  it. 

The  complainant  sets  up  some  other  matters,  and  claims 
0ome  other  relief  than  the  recovery  of  the  money  thus  paid,  but 
we  deem  it  unnecessary  to  further  notice  it.  Trial  by  a  jury; 
verdict  and  judgment  for  the  plaintiff;  motions  for  a  new  trial 
and  in  arrest  of  judgment  being  overruled. 

The  appellant  makes  two  points  in  his  brief  for  the  reversal 
of  the  judgment:  1.  That  the  judgment  should  have  been  ar- 
rested; and  2.  That  a  new  trial  should  have  been  granted  on 
the  merits. 

It  is  insisted,  as  a  reason  for  the  arrest  of  judgment,  that 
there  is  a  misjoinder  of  matters  of  tort  and  of  contract  in  the 
complaint  If  this  be  true,  in  point  of  fact,  even  had  the  com- 
plaint been  demurred  to  on  this  ground,  and  the  demurrer  im- 
properly overruled,  we  could  not  reverse  the  judgment.  Sec- 
tion 62  of  the  code  provides  that ''  no  judgment  shall  ever  be 
reversed  for  any  error  committed  in  sustaining  or  overruling  a 
demurrer  for  a  misjoinder  of  causes  of  action." 

In  reference  to  the  second  point,  it  is  insisted  that  the  con* 
tract  should  be  construed  to  mean  that  upon  default  in  the  per* 
formance  of  the  contract  by  Grewell,  the  two  hundred  and 
seventeen  dollars  paid  by  him  thereon  should  be  forfeited,  of 
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deemed  as  liquidated  damages.  We  do  not,  however,  think 
the  contract  will  bear  such  interpretation.  The  contract  would 
probably  hold  Orewell  to  a  strict  performance  in  point  of  time, 
or  in  default  give  Gilbreth  the  option  to  consider  it  rei^cinded; 
but  we  do  not  think  it  gives  Gilbreth,  upon  a  failure  by  Orewell 
to  pay  an  installment  on  the  day  when  it  became  due,  the  right 
to  rescind  the  contract,  and  keep  not  only  the  land,  but  all 
that  had  been  paid  on  it. 

From  the  evidence  in  the  case,  it  is  apparent  that  upon  the 
failure  of  Grewell  to  pay  the  installment  that  was  due,  Gilbreth 
treated  the  contract  as  rescinded.  In  such  case  he  would  be 
liable  to  Grewell  for  whatever  he  had  paid  on  tlie  contract, 
subject,  perhaps,  to  the  damages,  if  any,  which  he  may  have 
sustained  by  Grewell's  non-performance. 

It  is  thoroughly  settled  in  Indiana  that  where  one  party  to 
an  entire  special  contract  has  not  complied  with  its  terms,  but 
professing  to  act  under  it  has  done  for  or  delivered  to  the  other 
party  something  of  value  to  him,  which  he  has  accepted,  the 
party  who  has  been  thus  benefited  by  the  labor  or  property  of 
anoUier  shall  be  responsible  on  an  implied  promise  arising 
from  the  droumstances,  to  the  extent  of  the  value  received  by 
him:  Whsatly  v.  Misccdj  6  Ind.  142,  and  cases  there  cited;  seo 
also  Wblcott  V.  YeageTy  11  Id.  84. 

We  see  no  error  in  the  record  for  which  the  judgment  should 
be  reversed. 

The  judgment  is  affirmed,  with  five  per  cent  damages,  and 
costs. 


Undbb  CovTSLict  TO  SsLL  Laots  OK  FoBVBrruRB  OT  Lavd  ill  pnnuance  of 
a  oonditian  that  the  adler  may  regsrd  the  eala  as  of  no  efibct  and  reaaU  tha 
land  in  case  of  default  on  the  purohaser's  party  the  pnrohaser  is  entitled  U> 
ieoo?er  or  xeoeiTe  back  the  pnrohaae-moiiey  paid,  leas  damagaa  aooming  ta 
the  sdlert  2>aiiAi^  V.  Cb0l^  40  Ind.  09,  citing  the  principal 
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FaaoL  Emnnicni  m  hot  Ai>inMrm.s  to  Vabt  Lwil  Bmor  cv 

mDm  appearing  npon  a  promisscry  note^  wbefe  noh  note  is  indoned 
Ibst  l^the  payee,  and  his  name  is  followed  en  the  back  d  llMnoAeby 
other  names  in  blank. 

AouoN  on  a  promissory  note.    The  opinion  states  the  fiurta 
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jr.  S.Newnan^  J.P.  SiddaUj  J.B.  JvKan,N.H.Johimnf  afid 
O.  IF,  JuUanj  for  the  appellants. 

O.  P.  MarUmj  M.  WUson,  and  C.  H.  Bwrehmd^  Ibr  the  ap- 
pellee. 

By  Conrty  Wobdbn,  J.  This  was  an  action  by  the  appellee 
against  the  appellants.  The  complaint  contains  several  para- 
{praphSy  but  the  recovery  below  was  had  only  upon  the  fifths 
which  is  as  follows,  viz,: 

"  For  farther  and  fifth  count,  the  said  plaintiff  says  that  on 
the  tenth  of  March,  1853,  the  said  defendants,  Caleb  B.  Smith, 
fi.  Meredith,  Jacob  Yore,  Pleasant  Johnson,  Charles  H.  Ray- 
mond, John  Cram,  and  Robert  Mnrphy,  executed  their  promis- 
-flory  note  to  Thomas  Tyner,  whereby  they  promised  to  pay 
him  six  months  after  date  one  thousand  dollars  for  value  re- 
<»ived,  a  copy  of  the  note  being  herewith  filed,  which  note  the 
said  T^er  then  and  there  indorsed  to  the  plaintiff,  and  he 
avers  that  said  Meredith,  Vore,  Johnson,  Raymond,  Crum,  and 
Murphy  placed  their  names  on  the  back  of  said  note,  but  that 
it  was  not  their  intention  to  assume  any  different  liability  from 
that  of  Smith,  and  that  the  purpose  of  their  indorsement  was 
to  give  Smith  credit  with  the  plaintiff  to  whom  the  note  was  to 
be  indorsed;  that  the  note  was  given  for  borrowed  money — 
money  loaned  to  all  the  defendants,  and  at  the  request  of  all 
the  defendants;  but  they  have  wholly  foiled  to  pay,''  eta 

The  note  set  out  is  as  follows,  viz.: 

''  Cahbriboe,  March  10, 1868. 

'^  Six  months  after  date,  I  promise  to  pay  to  the  order  of 
Thomas  Tyner  one  thousand  dollars,  for  value  received. 

"  Caleb  B.  Smith." 

The  note  was  indorsed  "  Thomas  Tyner,  S.  Meredith,  Jacob 
Yore,  Pleasant  Johnson,  Charles  H.  Raymond,  John  Crumi 
Bobert  Murphy." 

Demurrer  oveiruled  and  exception  taken.  Answer  in  deniaL 
Trial  by  jury;  verdict  and  judgment  for  the  plaintiff,  a  new 
trial  being  refused. 

Smith  and  Meredith  do  not  appear  to  have  been  parties  to 
the  suit  The  verdict  and  judgment  were  rendered  against 
Vare,  Johnson,  Raymond,  Cram,  and  Murphy,  and  not  against 
Tyner. 

On  the  trial,  it  appeared  that  the  president  and  directors  ol 
the  Cindnnali,  Cambridge,  and  Chicago  Short  Line  Railroad 
Ckxmpany  wished  to  borrow  money  to  make  a  survey  of  their 
foad.    Hurst  proposed  to  lend  the  money,  if  the  directors 
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would  bind  themselves  individually  for  its  pajrment  Tho^ 
money  was  lent  and  used  for  the  purposes  of  the  road,  and  the- 
note  in  question  given,  the  parties  to  it  being  the  officers  of  the 
company.  Smith  was  president,  Tyner,  to  whom  the  money^ 
was  paid,  was  secretary  or  treasurer,  and  the  others  directors. 
The  note  appears  to  have  been  drawn  up  and  signed  by  Smith 
as  maker,  and  indorsed  by  Tyner,  the  payee,  and  the  other 
parties  all  as  one  entire  transaction,  and  delivered  to  Hurst. 
There  was  evidence  from  which  it  might,  perhaps,  be  inferred 
that  all  the  parties  whose  names  are  upon  the  note  intended 
to  bind  themselves  equally  for  its  payment.  The  question  i& 
presented  in  the  record,  under  various  forms,  whether  the  par- 
ties placing  their  names  upon  the  back  of  the  note  are  liable 
as  indorsers  only,  or  whether  they  can  be  shown  by  parol  proof 
to  be  liable  primarily  as  makers.  If  liable  only  as  indorsers, 
there  can  be  no  recovery  in  the  case,  as  no  diligence  is  shown 
to  collect  of  the  maker,  and  no  excuse  for  the  want  of  such 
diligence.  If  the  appellants  are  liable  in  this  case,  it  is  on  the 
ground  that  they  are  to  be  considered,  under  the  circumstances^ 
as  makers  of  the  note. 

The  note  itself  does  not  show  any  liability  against  the  appel* 
lants  as  makers.  Their  contract  is  that  of  indorsers,  and  the 
question  arises  whether  parol  evidence  is  admissible  to  change 
the  character  of  the  liability  as  shown  by  the  note  itself,  and 
render  the  indorsers  liable  in  the  capacity  of  makers.  As  a 
general  proposition,  it  is  not  disputed  that  parol  evidence  is 
inadmissible  to  vary  the  legal  effect  of  a  written  instrument. 
Thus,  in  WiUon  v.  Blacky  6  Blackf.  610,  it  was  held  that  the 
legal  effect  of  a  blank  indorsement  of  a  promissory  note  trans- 
ferred in  a  regular  course  of  business  could  not  be  controlled 
by  parol  evidence  that  the  indorsement  was  without  recourse. 

But  it  is  insisted  by  the  appellee  "  that  where  parties  write 
their  names  upon  a  note  at  ihe  time  it  is  executed,  whether 
upon  the  face  or  back,  it  is  competent  to  show  by  parol  evi- 
dence what  liability  the  parties  really  intended  to  assume,  and 
hold  them  responsible  accordingly,  without  reference  to  the 
position  of  their  names  upon  the  note." 

In  the  case  of  WeUs  v.  Jacksonj  6  Blackf  40,  the  court,  after 
examining  the  Massachusetts  and  New  York  cases,  say:  ^*  The 
deduction  which  we  draw  from  these  authorities  is,  that  the 
blank  indorsement  of  unnegotiable  paper,  made  at  the  date  of 
the  contract,  and  unexplained  by  extrinsic  testimony,  oonfen 
upon  the  payee  the  authority  to  hold  the  indorser  liable,  on 
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Qie  original  contract,  as  a  suietj;  and  that  a  similar  tinez* 
plained  indorsement  of  negotiable  paper  renders  the  indorser 
Bible  only  as  an  indorser,  with  the  ordinary  rights  and  privi- 
leges incident  to  that  character.  But  that  in  either  case  the 
Bability  detdgnod  to  be  assumed,  and  the  authority  intended 
to  be  (^ven  by  the  indorsement,  may  be  explained  by  the  at- 
tendant circumstances,  and  the  prima  fade  responsibility  be 
changed  into  one  of  another  kind."  The  doctrine  of  this  case 
was  followed  in  Early  v.  Fostevy  7  Id.  85;  HarriB  v.  Piereej  6 
Lid.  162;  and  CeeU  v.  Mix,  Id.  478. 

The  doctrine  thus  established  may  perhaps  be  deemed  the 
settled  law  of  this  state,  but  it  seems  to  us  to  be  wholly  inap- 
plicable to  the  case  at  bar.  The  indorsement  by  the  payee  of 
a  note  not  negotiable  could  not  have  the  e£fect  of  transferring 
the  title  to  the  note;  and  because  it  could  not  thus  operate  as 
a  l^al  indorsement,  it  might,  in  order  to  give  the  transaction 
any  binding  obligation,  be  construed  as  equivalent  to  a  prom- 
ise to  pay  the  note,  and  render  the  indorser  liable  thereon  as 
maker.  Such  was  the  case  of  Jossdyn  v.  AmeSy  8  Mass.  274, 
died  in  WdU  v.  Jaehgany  6  Black!  40. 

Questions  touching  the  liabilities  of  parties  indorsing  their 
names  in  blank  upon  the  back  of  promissory  notes  have  fre- 
quently  arisen  in  New  York  and  Massachusetts,  as  well  as  in 
other  states,  since  the  cases  referred  to  in  Wells  v.  Jacks&nf 
mpra.  The  cases  are  mostly  collected  in  the  notes  to  sections 
478  et  seq.,  of  Story  on  PromiESory  Notes.  They  are  reviewed 
in  Ellis  V.  Browny  6  Barb.  282;  Oriswold  v.  Slocumy  10  Id.  402; 
Seabury  v.  Hungerfordy  2  Hill  (N.  Y.),  80;  Hall  v.  Neufcamby 
8  Id.  233;  S.  C,  7  Id.  416;  Spies  v.  Oilmorey  1  N.  Y.  821; 
BrewsUr  v.  SUeneey  8  Id.  207;  Castle  v.  Candeey  16  Conn.  223; 
Taylor  v.  MeCwMy  11  Pa.  St  460;  Crater  v.  ChamberSy  20  N. 
J.  L.  256;  Fear  v.  Dwnlapy  1  G.  Greene,  831;  Jewnings  v. 
Tlwrnasy  13  Smed.  &  M.  617;  Umon  Bank  v.  WOUsy  8  Met 
SOi  [41  Am.  Dec.  541]. 

The  later  cases  in  New  York  seem  to  overturn  their  former 
doctrine,  and  it  would  now  seem  that  in  that  state  a  party  in- 
dorsing his  name  in  blank  upon  the  back  of  a  promissory 
note  can  be  held  liable  only  as  an  indorser. 

In  Spies  v.  Oilmorey  supra,  Bronson,  J.,  said:  "There  are  a 
km  cases  in  the  books  which  hold,  in  effect,  that  a  written 
oontract  of  one  kind  may  be  turned  into  a  contract  of  a  differ- 
ent kind  by  parol  proof  concerning  the  intention  of  the  par- 
ties; that  the  indorser  of  a  promissory  note  may,  under  certain 
cbcumatances,  be  charged  as  maker  or  guarantor;  and  that  the 
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guarantor  of  a  promissorj  note  may  sometimeB  be  charged  as 
maker  or  indorser.  Although  these  cases  stand  upon  no  prin* 
ciple^  it  has  been  a  work  of  some  time  and  difficulty  to  get  rid 
of  them.  The  court  of  errors  was  at  first  equally  divided  on 
the  question;  but  after  a  second  argument,  the  court  decided 
by  a  pretty  strong  vote  to  uphold  contracts  as  they  had  been 
made  by  the  parties,  instead  of  making  new  contracts  for  them." 

The  decisions,  however,  are  not  uniform  on  this  question^ 
fiome  holding  that  such  indorsement  is  open  to  parol  proof  to 
show  that  it  was  intended  to  create  the  liability  of  a  guarantor 
or  maker,  and  others  holding  the  reverse.  In  this  connection 
the  remarks  of  Waite,  J.,  in  Castle  v.  CandUy  15  Conn.  223,  are 
not  inappropriate.  He  obsei*ves:  "  It  is  greatly  to  be  regretted 
that  a  contract  of  this  mercantile  character,  upon  an  instru* 
ment  designed  upon  its  face  to  circulate  in  the  community, 
should  receive  so  many  different  constructions;  that  its  mean* 
ing  should  depend  upon  whether  it  was  made  on  this  or  thai 
side  of  a  state  line;  that  it  should  bo  necessary  for  a  person, 
before  he  could  know  what  contract  ib  contained  in  the  in- 
dorsement, to  inquire  whether  it  was  made  in  Massachusetts, 
New  York,  or  Connecticut,  and  if  in  the  latter  state,  whether 
there  are  any  witnesses  by  which  a  contract  may  be  proved 
different  from  what  the  law  would  otherwise  imply.  And  per^ 
haps  it  would  have  been  better  had  our  courts  held  that  such 
indorsements,  like  those  made  by  the  payee  of  a  note,  have  a 
fixed  legal  character,  not  depending  for  their  meaning  upon 
the  vague  and  uncertain  recollection  of  witniesses,  and  circum- 
stances often  imperfectly  presented  on  the  trial;  that  every  one, 
upon  looking  at  such  indorsement,  might  say  at  once  what  con- 
tract  it  contained." 

But  whatever  diversity  there  may  be  in  the  cases  in  respect 
to  the  question  whether  parol  evidence  is  admissible  to  show 
the  kind  of  liability  intended  to  be  assumed  by  such  blank  in- 
dorsement, it  is  believed  that  in  all  the  cases  where  the  party 
thus  indorsing  has  been  held  liable  as  maker,  the  note  was 
either  not  negotiable,  or  the  indorsement  was  made  before  the 
note  was  negotiated,  and  the  contract  or  liability  thus  assumed 
inured  to  the  benefit  of  the  payee.  This  view  is  sustained  by 
what  is  said  in  Dean  v.  HaU^  17  Wend.  214,  which  was  an  ac- 
tion on  a  note  made  by  Coleman  to  Howard  or  bearer,  and 
indorsed  on  the  back  in  blank  by  Hall.  Cowen,  J.,  after  re- 
viewing the  cases,  says:  "  Such  are  the  cases  relied  upon  to 
sustain  this  declaration*  I  think  the  utmost  they  establish  is, 
that  where  the  defendant  is  privy  to  the  consideration,  and  in* 
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dorses  a  note  not  negotiable^  or,  at  moety  one  payable  to  order, 
or  to  the  plaintiff  or  bearer^and  not  negotiated,  the  dedaration 
may  then  charge  the  defendant  as  maker.  This  is  the  extent 
of  Herrieh  y.  Carman^  12  Johns.  159,  and  Ndmm  t.  DuboUy  18 
Id.  176,  which  go  farthest.  None  of  these  cases  mean  tl^t, 
whatever  may  be  the  consideration,  if  the  defendant  stand  in 
the  ordinary  relation  of  a  commercial  indorser,  he  is  not  to  be 
treated  as  such." 

In  the  cases  decided  in  this  court,  the  contracts  of  indorse 
ment  innred  to  the  payee. 

We  find  no  case  holding  that  where  a  blank  indorsement 
thus  made  was  concnrrent  with  the  indorsement  of  the  note  by 
the  payee  the  parties  thus  indorsing  with  him  could  be  held 
liable  as  makers.  The  reason  for  holding  that  an  indorsement 
in  blank,  of  a  note  not  negotiable,  or  a  negotiable  note  not 
negotiated,  may  be  shown  by  parol  testimony  to  have  been  in- 
tended to  create  the  liability  of  a  maker  is  sufficiently  obvious. 
As  before  remarked,  a  conlaract  of  indorsement  strictly  cannot 
be  made  upon  a  note  not  negotiable,  even  by  the  payee. 

When  a  name  is  placed  in  blank  upon  the  back  of  a  negoti- 
able note,  by  a  third  party,  while  it  is  in  the  hands  of  the  payee, 
thereby  creating  a  liability  in  favor  of  the  payee,  there  is  no 
indorsement,  strictly,  because  the  note,  although  negotiable, 
lias  not  been  negotiated.  Now,  when  an  indorsement  is  thus 
made  in  blank  upon  a  negotiable  note  inuring  to  the  benefit  of 
the  payee,  unconnected  with  any  transfer  of  the  note,  the  lia* 
4>ility  intended  to  be  created  by  the  indorsement  does  not  con* 
^lusively  appear,  unless,  indeed,  it  be  held  in  accordance  with 
ihe  later  decision  in  New  York,  to  create  the  liability  of  an 
indorser,  and  nothing  else.  But  in  accordance  with  the  decis- 
ions of  this  court,  heretofore  made,  it  not  being  conclusively 
presumed  that  such  liability  only  was  intended  to  be  created, 
the  contract  may  be  said  to  be  ambiguous.  It  is  taken  fixr 
granted  that  some  kind  of  liability  was  intended.  If  the  lia- 
faUity  intended  were  written  out  upon  the  note,  that,  of  course, 
would  govern.  But  it  not  being  written  out,  thereby  leaving 
it  uncertain  whether  the  liability  of  an  indorser,  guarantor,  or 
maker  was  intended,  the  law  permits  parol  proof  to  show  what 
was  the  real  intention  of  the  parties,  and  will  hold  them 
responsible  accordingly:  See  Jenmngs  v.  Thomas^  18  Smed.  A 
M.  617. 

But  in  the  case  at  bar,  there  is  no  ambiguity  to  explain. 
The  note  is  indorsed  by  the  payee  and  the  appellants,  whereby 
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it  ii  legally  transferred  to  the  appellee,  and  the  liability  of  in- 
dorsers,  and  nothing  more,  attaches  to  those  thns  making  the 
indorsement.  Although  these  indorsements  were  in  blank,  yet 
the  legal  effect  is  as  well  known  and  understood  as  if  it  had 
been  written  out,  and  can  no  more  be  explained  by  parol  evi* 
dence  than  if  it  had  been  thus  written. 

In  Story  on  Promissory  Notes,  sec.  134,  it  is  laid  down  that 
^if  a  bill  be  negotiable,  and  the  payee  bliould  indorse  it  in 
blank,  the  indorsement  will  not  inure  a  guaranty,  but  simply 
as  the  contract  of  an  indorser.  The  like  rule  will  prevail  if 
the  indorsement  is  made  by  any  other  person  than  the  payee, 
for  he  may  well  be  deemed  as  intending  to  stand  in  the 
character  of  a  second  indorser,  after  the  payee,  although  he 
was  privy  to  the  original  consideration  between  the  drawer 
and  the  payee,  and  indorsed  it  for  the  accommodation  of  the 
drawer." 

The  evidence  in  the  case  fails  to  establish  a  material  allega- 
tion in  the  complaint,  viz.,  that  Smith  and  the  appellante 
"executed  their  promissory  note  to  Tyner."  Had  the  note 
been  made  by  Smith,  and  indorsed  in  blank  by  the  appellanta 
before  indorsement  by  Tyner,  and  then  had  Tyner  indorsed  it 
to  Hurst,  the  latter  would  of  course  have  been  entitled  to  all 
the  rights  of  Tyner,  and,  according  to  the  adjudications,  would 
have  been  entitled  to  show  by  parol  that  the  appellants  in* 
tended  to  make  themselves  liable  to  Tyner  as  makers,  which 
proof  would  perhaps  have  sustained  the  allegation  in  the  com- 
plaint. The  case  would  then  have  fallen  within  Wells  v.  Jack'- 
son,  6  Blackf  40,  and  the  cases  following  it  in  this  court. 

The  evidence,  instead  of  showing  an  indorsement  by  the  ap- 
pellants, by  which  a  liability  was  create^'  against  them  in  favor 
of  Tyner,  simply  shows  an  indorsement  with  him  of  the  note, 
and  the  law  fixes  the  character  of  the  liability  thus  created. 

Tjmer,  the  payee,  together  with  the  appellants,  indorsed  the 
note.  In  no  sense  can  Tyner  be  said  to  be  a  maker  of  the 
note,  being  the  payee  thereof.  It  is  difficult  to  perceive  how 
the  appellants,  by  their  indorsement,  could  have  created  a 
greater  liability  thereby  than  that  created  by  Tyner  against 
himself.  The  language  of  the  court  in  Seabury  v.  Hungerfordy 
2  Hill  (N.  Y.),  80,  is  applicable  here.  The  courts  "  never 
make  contracts  for  parties,  nor  substitute  one  contract  for 
Another.  This  was,  in  legal  effect,  regular  mercantile  paper 
upon  which  the  appellants  contracted  the  obligation  of  in- 
dorsers,  and  by  that  obligation,  and  no  other,  are  they  bound."' 
The  case  of  Howe  v.  MerriUj  5  Cusb-  80,  is  in  point,  and  pretty 
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oonclosiyely  ehows  that  the  appellants  are  not  liable  aa  makers 
of  the  note  in  question.  The  suit  was  upon  a  note  made  by 
Stevens  Merrill  to  Prescott,  and  by  Prescott  indorsed  in  blank, 
and  afterwards  indorsed  in  blank  by  the  defendant  Arthur 
Uerrill.  The  court  say:  /'This  is  an  attempt  to  charge  a  second 
indorser  as  a  guarantor.  We  are  of  opinion  that  the  action 
will  not  lie,  for  several  reasons:  1.  It  is  no  more  competent  to 
alter  and  vary  the  legal  effect  of  a  written  instrument  by  parol 
evidence  than  to  alter  and  change  its  express  terms.  On  the 
&oe  of  the  paper,  the  defendant  is  liable  as  second  indorser, 
with  the  rights  and  privileges  of  that  relation,  and  subject  only 
to  the  obligations  which  it  imposes.  One  of  the  latter  is,  that 
the  indorser  is  liable  only  on  a  condition,  which  in  this  case 
did  not  happen,  of  a  dishonor  of  the  note  by  the  promisor,  and 
seasonable  notice  thereof  to  the  indorser;  but  the  attempt  is  to 
charge  the  indorser  absolutely,  as  a  promisor  or  guarantor. 
All  the  cases,  from  Hunt  v.  Adams^  6  Mass.  868  [4  Am.  Dec. 
68],  down,  it  is  believed,  in  which  one  has  been  so  charged,  are 
the  cases  where  the  name  appears  on  the  note,  but  not  as  a 
regular  indorser.'' 

The  note  in  the  case  at  bar,  it  may  be  observed,  is  not  placed 
upon  the  footing  of  bills  of  exchange,  not  being  payable  '4n  a 
bank  in  this  state;"  but  it  is,  nevertheless,  negotiable,  and  the 
Indorsers  thereof  can  only  be  held  liable  by  the  exercise  of  due 
diligence  on  the  part  of  the  holder  to  collect  it  of  the  maker,  or 
by  averring  and  proving  some  valid  excuse  for  the  failure  to 
exercise  such  diligence. 

We  are  of  opinion  that,  upon  the  case  made^  the  motion  for 
a  new  trial  should  have  prevailed. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc. 


Pabol  Evmsivcs  u  not  Admissiblb  to  Vabt  Emar  of  Blahk  Indorsb* 
MEVT  as  PROMISSORT  NoTS:  See  Sanborn  v.  Southard,  43  Am.  Deo.  2S8,  uid 
note;  Wajf  ▼.  Jiiehards,  63  Id.  760;  Ptttm  ▼.  PrwO,  IcL  778;  and  to  the  aaiM 
dbeti  see  McOaughty  ▼.  BWol,  18  Ind.  122;  Daie  ▼.  Moffit,  22  Id.  114;  Hohm^ 
Ami  ▼.  Brw^,  39  Id.  882;  HolUm  ▼.  McCormkk,  46  Id.  416;  Wtbbv,  CuUbti^er, 
48  Id.  246f  aU  citing  the  principal  caaeL  Bat  parol  evidence  is  adznietible  to 
diov  that  a  party  to  a  note»  by  his  indoraementy  intended  to  aunme  the  lia- 
bffity  of  maker:  i9iff  ▼.  Z:efl!e,  16  Id.  237;  DraJoe  y,  Markk,  2\  Id.  436;  Jiobntt 
r.Maden,  40 Id.  463;  ArmHtimgr.  Harfhrnan, 61  Id.  64;  Bromningv.  MerriUt 
U.  489;  KeaUmg  ▼.  Vatuiekk.  74  Id.  637,  638,  644;  Stadi  t.  iiaaeA,  Id.  674,  all 
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[7  IOWA,  488.] 
MllLBABOrO  AHB  OOHTUBXVO  ImCTKUOTIOKB  IBS  Ko  GlOUXD  OV  OaUTLMIMf 

OQ  i^peal  if  saoh  ingtractioiifl  are  all  £a>Tonbla  to  ilia  puty  oomplaiBii^ 
Hm  error,  if  any»  is  error  without  injury. 
Ev  Aanas  to  Biootkb  vob  Injubt  Oaubxd  bt  Vjjjjkq  ihto  ExQATAmv 
or  SxBBiT  in  the  night-time,  it  ia  only  neoenary  for  pleintiflF  to  ihoiw 
that  he  ezerdaed  ordinary  care  to  avoid  the  accident.  What  ia  ofdinaiy 
oare  depends  on  the  oiroiunstanoea,  and  knowledge  is  one  of  iluMe  cir- 
eomstancea.  Bat  knowledge  does  not  change  the  role  and  require  extra- 
ordinary care,  but  merely  changes  the  application  of  the  teet  as  to  iHial 
ooustitutes  ordinary  care. 


Action  for  damages  for  injury  to  the  person  of  plaintiif,  oo- 
casioned  by  fisJling  in  the  night-time  into  an  excayatioQ  in  a 
street  along  which  he  was  walking  in  the  defendant  city.  The 
city  had  been  grading  the  street,  and  this  excavation  was  made 
in  the  course  of  such  work.  PlaintilBf  alleged  that  there  was 
no  guard  or  railing  to  prevent  injury.  Defendant,  to  show 
negligence  on  plaintiff's  part,  introduced  evidence  to  show  that 
plaintiff  lived  near  and  knew  of  the  excavation.  The  court 
instructed  the  jury  that  if  the  excavation  was  known  to  plain- 
tiff before  the  accident,  it  was  his  duty  to  use  extraordinary 
care  and  vigilance  to  prevent  the  injury.  The  remaining  &ct0 
appear  in  the  opinion. 

Sankinj  Miller^  €vnd  EnsteVj  for  the  appellani. 
Turner  and  Craig  y  for  the  appellee. 

By  Court,  Woodwabd,  J.  The  error  secondly  asdgned  iM, 
that  the  instructions  are  so  contradictory  as  to  ccmfnse  and  mii^ 
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lead  the  jury.  This  discrepancy  is  inunaterial  to  the  plidntifl^ 
if  the  instractioii  last  giyen  is  correcty  since  the  other  six  are 
in  his  favor.  The  only  question  is  upon  the  conectness  of  that 
which  requires  extraordinary  care  on  the  part  of  the  plaintiflf. 

It  is  unnecessary  to  refer  to  more  or  other  authorities  than 
those  cited  by  counsel  in  their  arguments.  The  instances  are 
rare  in  which  extraordinary  care  or  diligence  is  required.  Per- 
haps they  are  limited  to  the  case  of  a  ammodatumf  or  a  loan 
without  reward.  It  can  scarcely  be  demanded,  except  where 
the  obligation  or  duty  is  all  upon  one  of  the  parties.  In  all 
the  cases  referred  to  by  both  of  the  counsel,  ordinary  care  is 
the  highest  degree  called  for.  The  case  of  PreridetU  and 
Tnuteet  of  ML  Vernon  y.  Dwouchettj  2  Ind.  686  [54  Am.  Dec 
467],  hardly  commends  itself  to  a  just  moral  sense.  It  was 
upon  a  demurrer  to  the  declaration. 

This  discloses  that  the  plaintiff^s  vessel  was  a  wharf-boat, 
^lying  on  the  riyer,''  and  not  a  vessel  adapted  to  or  used  in 
navigation.  It  also  states  that  in  consequence  of  the  river 
falling  with  unusual  rapidity  in  the  night-time,  the  boat  settled 
down  upon  the  boiler  and  became  injured.  Yet  the  court  say 
if  a  person  knows  there  is  an  obstruction  in  the  street,  and 
attempts  to  pass  the  place,  etc.,  he  has  no  reason  to  complain 
of  the  injury  he  receives — ^he  takes  the  risk  upon  himseK 
Now,  this  is  an  incorrect  view  according  to  the  declaratioiL 
The  boat  was  not  navigating — ^it  did  not  attempt  to  pass.  It 
settled  down  with  the  falling  water.  But  suppose  it  to  have 
been  a  running  vessel,  and  approaching  the  town,  and  the 
commander  knew  there  was  such  an  obstruction  somewhere  on 
the  wharf,  must  he  not  approach  to  land?  Is  he  bound  to  keep 
cff  and  pass  by  7  So  stem  a  doctrine  will  hardly  answer.  The 
case  of  an  obstruction  in  a  street  may  depend  upon  the  ques- 
tion whether  there  are  other  ways  of  i>assage  or  approach. 
There  is  nothing  said  upon  this  point  in  the  case  at  bar. 

What  is  ordinary  care  in  a  case  of  this  nature  depends  upon 
the  circumstances,  and  knowledge  is  one  of  those  circumstances. 
It  is  ordinary  care  for  a  person  to  walk  moderately  along  a 
street  or  highway;  but  if  he  knew  there  was  a  deep  ravine  cut 
by  the  rain,  or  an  excavation  across  it,  or  other  obstacle,  it 
would  not  be  ordinary  care  to  continue  walking,  even  moder- 
ately. The  true  rule  is,  that  ordinary  care  only  is  required  in 
soeh  a  case,  but  that  the  circumstance  of  kuowledge  changes 
the  application  of  this  ordinary  test. 

The  test  of  extraordinary  care  seems  to  t/;70W  the  whole  9^ 
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r  ponsibilitj  all  on  one  side,  and  that,  the  side  of  one  who  had 
no  agency  in  cansing  the  obstacle.  Such  a  role  is  manifestly 
unjust.  Therefore,  there  was  error  m  this  Instruction  of  the 
court 

The  judgment  is  reversed,  and  the  course  remanded  for  m 
new  trial. 


IvjiTBT  iBOM  DnriOT  IN  HioBWAT,  Cabb  NsGEssAaT  TO  Avom:  See  ML 
Terwmr.  Dusouehett,  64  Am.  Dec.  467,  and  eztenrive  note  thereto 460^  470| 
Hubbard  y.  Concord,  69  Id.  620,  and  note  623.  Sztraordinaiy  oaie  is  nol 
neoenary  where  the  party  has  knowledge  of  the  defeot^  it  hemg  merely  the 
.atandard  of  what  conatitatea  ordinary  care  that  changes  so  as  to  xeqnixe  a 
^different  amoont  of  care  under  different  droumstanoes,  bnt  the  — ^m>  degree^ 
that  of  ordinary  care:  Riot  y.  Dea  Momu,  40  Iow%  642;  H^ghti  y.  MmualmBt 
44  Id.  676,  citing  the  principal  case. 

BuBDXN  OT  Proof  in  Oasi  of  Kmuoint  Injukt  is  on  the  plaintiff  te 
proye  the  other's  neglect  and  his  own  can:  OrmOufY.  BUnok  CeMkoi  B.  A 
(V.,  29  Iowa,  47. 


Statb  v.  Stabt, 

[7  Iowa,  BQL] 
OOUKT  Hlfl  No  AUTRORXTT  TO  ObDBB  PaBTT  TO  DlUm  10  SSDUIV  KlT 

of  Safb  which,  with  the  contents,  he  claims  as  his  own  property,  and 
on  his  refosing  to  obey  the  order,  poniah  him  snmmarily  by  fine  as  for 
contempt. 

PROGEEDiNa  for  contempt  for  refiising  to  obey  the  order  of 
the  court  to  deliver  to  the  sheriff  the  key  of  a  safe  which  the 
defendant  claimed  as  his  own.  On  a  former  trial  the  defendant^ 
who  was  an  attorney  of  the  court,  was  suspended  from  prac- 
ticing at  the  bar  for  this  same  alleged  contempt  In  this  case, 
the  defendant  was  fined  for  such  offense,  and  tiiis  fine  is  alleged 
to  be  erroneous.    The  remaining  facts  are  stated  in  the  opinion. 

8,  A.  Rice^  attomey'gener<dy  for  ihe  state. 
C  Ben  Darwin,  for  the  defendant 

By  Court,  Woodward,  J.  The  objection  of  a  want  of  notice 
is  not  entirely  intelligible.  If  the  defendant  means  that  he 
actually  had  not  knowledge  of  the  proceedings,  the  record  shows 
the  contrary,  for  the  rule  was  made  and  served  four  da3rs,  and 
he  answered  it  three  days,  before  the  final  order.  But  if  he 
means  that  he  was  not  notified  to  show  cause  why  an  attach- 
ment  should  not  issue,  and  to  purge  himself  it  admits  of  doubt 
whether  the  case  is  one  which  entitles  him  to  this.  Upon  this 
we  refer  to  sections  1602  and  1603  of  the  code;  but  as  the  next 
objection  is  fatal,  it  is  unnecessary  to  discuss  the  present  one» 
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We  are  of  the  opinion  that  this  was  not  a  case  in  which  the 
wort  coold  exercise  its  authority  in  a  summary  manner.  The 
sherifif  holds  a  writ  of  attachment  against  the  firm  of  Start  & 
OaddiSy  and  levies  it  on  an  iron  chest,  which  is  claimed  by  a 
third  person  as  his  property.  The  court,  on  motion,  orders  the 
claimant  to  deliyer  up  the  key.  Can  the  court  thus  assist  an 
officer  in  his  duty?  Especially,  can  it  interpose  between  the 
officer  and  a  third  person  claiming  the  property  7  If  it  be  urged 
that  the  plaintiff  insisted  that  the  safe  contained  property  be- 
longing to  the  defendants  in  the  attachment  suit,  it  may  be 
answered  that  the  third  person,  8.  B.  Start,  was  garnished  in 
the  same  action,  so  that  if  he  so  held  any  of  their  property  he 
would  be  answerable  for  it  under  that  process. 

If  the  court  may  interpose  by  its  order  in  this  manner,  may 
it  not  order  a  party  to  deliver  the  key  of  his  house  when  the 
officer  is  not  authorized  to  break  it,  or  to  open  a  door?  or  to 
dehver  property  which  is  on  his  person,  as  money,  or  a  watch, 
or  the  like,  which,  therefore,  the  officer  cannot  seize?  If  this 
may  be  done,  it  breaks  down  at  once  all  those  guards  and  bar- 
riers which  have  ever  been  held  to  exist  for  the  security  of  the 
person,  and  a  man's  house  is  no  longer  his  castle. 

Start,  the  defendant,  was  acting  in  the  defense  of  what  he 
claimed  to  be  his  right  of  property.  He  does  not  appear  to 
have  done  any  act  as  an  attorney,  either  in  this  cause  or  other- 
wise, but  stood  only  as  a  third  person  claiming  property  in  the 
thing.  He  is  not  punished  for  any  act  done  as  an  officer  of  the 
court,  nor  even  for  the  refusal  in  oi>en  court  to  deliver  the  key; 
that  is,  it  is  not  for  a  personal  disrespect,  but  it  is  only  for  the 
refusal  to  obey  the  order  of  the  court  to  deliver  the  keys.  And 
we  are  of  the  opinion  that  it  was  not  witUn  the  authority  of 
the  court  to  make  the  order,  and  consequently  that  it  ooold 
not  punish  the  defendant  as  for  a  contempt 

The  order  of  the  court  imposing  the  fine  is  reversed. 


Byikgton  V.  Bookwalteb. 

[7  Iowa,  OS.] 
hnMnuan  at  Tiz  Saui  Aoquibbs  Legal  Tttlb  to  Lahi^  mblflel  to  v»» 
dflnptUm  by  the  owner,  or  some  one  having  an  opposing  interest  therefni 
livt  pereoDB  having  no  right  or  interest  in  the  land  eannot  divest  saoh 
pmhaser  of  his  interest  by  redemption^  nor  oan  the  owner  avail  hlmssU 
ef  a  redemption  made  by  a  third  person  having  no  interest  in  the  land^ 
so  as  to  divest  the  title  of  the  purchaser  at  the  tax  sale. 
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b  TaoonsDiaaB  vrat  FmtaaLomTBx  of  Bquttt  or  RDnomnnr  unm  Tas 
DmMD,  if  a  party  claiming  title  to  the  land  is  on  hiB  own  motion  admitted 
a  party  defendant^  moh  admiwrian  to  defend  doei  not  determine  Ids  titles 
and  when  he  properly  sets  np  hii  eUdm  to  the  land  in  hii  anawar,  tha 
plaintiff  may  take  iMae  thereon. 

Obthiqaii  ov  Bedxhption  of  Oomnr  Tbiasubbb  ia  not  eondnrive  e«i» 
denoe  of  the  amoont  to  be  paid  for  redemption  in  a  prooeeding  to  f ore* 
oloae  the  equity  of  redemption  under  a  tax  deed;  and  further  eyidence  i» 
admianble  to  show  the  payment  of  subsequent  taxes  hy  plaintiff,  thai, 
there  were  still  unpaid  costs  in  the  action,  and  the  like. 

RnHDfFnoaf  ov  Land  ib  hot  IirvALmATBD  bt  Failubb  of  OouiiTr  Tbeas* 
UBXB  to  enter  a  memorandum  of  the  redemption  in  the  list  of  tax  sales. 
The  party  redeeming  cannot  be  held  responsible  far  the  omission  of  tha 
offioer. 

Whsbx  Oausi  dt  EQurrr  m  nr  Sitoh  PosmoN  that  on  Aptsal  a  final 
decree  cannot  be  rendered,  the  decree  of  the  court  below  wiU  be  reversed^ 
and  the  cause  remanded. 

Bill  by  petitioner  against  Josiah  Bookwalter,  as  owner  of 
the  land,  to  foreclose  the  equity  of  redemption.  Wheeler,  o:^ 
his  own  motion,  was  made  a  pajiy  defendant,  on  the  represen- 
tation that  he  was  the  owner  of  the  land.  Wheeler  and  Book- 
waiter  each  showed  a  redemption,  both  on  the  same  day. 
Petitioner  denied  the  redemption,  and  also  denied  that  Wheeler 
owned  the  land.  The  bill  was  dismissed.  The  remaining 
facts  are  stated  in  the  opinion* 

Lb  Orand  Byingtonj  pro  9e. 

dark  and  Brothevy  for  the  appellees. 

By  Court,  Woodward,  J.  It  appears  that  Bookwalter  al<Hie 
aotoally  made  defense  upon  the  trial,  and  that  no  eyidenoe 
was  introduced  to  show  the  title  or  any  interest  in  the  land  ta 
be  in  Wheeler. 

One  of  the  questiSns  presented  is,  whether  any  person  who 
pleased,  and  having  no  interest  in  ^e  land,  oould  redeem  it; 
and  whether  Bookwalter,  the  owner,  could  avail  himself  of 
such  redemption.  By  the  sale,  the  purchaser  acquires  a  valid 
and  substantial  interest  in  the  land — he  acquires  the  legal  title, 
subject  to  redemption  by  the  owner,  or  some  one  having  an  op- 
posing interest.  His  position  is,  by  the  statute,  made  to  re- 
semble that  of  a  mortgagee  at  common  law.  Third  persons — 
those  having  no  right  nor  interest  in  it — ^have  no  right  to  divest, 
him  of  his  interest.  The  doctrine  concerning  redemption  gen- 
erally is  that  one  having  any  right  or  any  interest  may  redeem; 
but  a  mere  stranger  cannot  intermeddle  in  it  Had  Wheeler 
been  Bookwalter's  agent,  that  would  have  been  sufficient,  and 
he  probably  might  have  shown  this,  although  the  receipt  is  in- 
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the  name  of  the  former.  But  here  they  do  not  pretend  this; 
and,  on  the  contrary,  Wheeler  pleads  title  in  himself,  claims 
the  land,  and  sets  np  the  redemption  as  for  himself;  and  he 
fidling  to  show  a  titie,  Bookwalter  claims  the  benefit  of  the  act 
as  his  own.    He  could  not  legally  do  this. 

But  the  defendant  claims  that  the  question  of  Wheeler's 
title  could  not  arise  on  the  trial,  as  that  was  determined  on 
his  motion  to  be  made  a  party. 

This  is  not  a  correct  yiew  (^  the  practice.  The  pleadings  in 
{h]3  case  are  not  very  regular,  but  we  view  them  aooording  to 
the  proper  legal  intent.  Upon  the  party  applying  to  be  made 
defendant,  and  satisfying  the  court  that  there  is  probable 
ground,  the  court  admits  him;  but  the  titie  cannot  be  con* 
tested  and  tried  on  such  motion.  Upon  such  defendant  prop- 
erly setting  up  his  claim  in  an  answer,  the  plaintiff  may  take 
issue  upon  it  This  was  the  course  of  the  petitioner  here,  and 
it  was  correct. 

Another  question  presented  arises  upon  the  receipt  of  the 
treasurer.  The  defendant  held  that  conclusive  as  to  the 
amount  to  be  paid  for  redemption,  and  the  court  sustained  thia 
view,  and  refiised  to  receive  the  proof  of  the  petitioner  that  he 
had  paid  subsequent  taxes,  and  set  aside  the  testimony  of  the 
clerk  that  all  of  the  costs  in  this  action  were  not  paid.  The 
statute  (sections  603, 605)  gives  the  purchaser  the  right  to  any 
subsequent  taxes  which  he  may  have  paid,  and  makes  them 
a  Uen  on  the  land,  and  gives  him  the  coste  of  the  suit,  to  be 
taxed  by  the  clerk  of  the  district  court. 

Here  are  three  items  to  be  paid  by  the  person  redeeming — 
the  porchase-money,  the  subsequent  taxes  paid,  and  the  costs 
of  suit.  These  pertain  to  two  different  offices,  and  the  incum- 
bent of  the  one  cannot  know  what  exists  in  the  other.  It  is 
apparent,  in  the  nature  of  the  case,  that  the  treasurer's  receipt 
cannot  be  conclusive  upon  all  these.  The  clerk  of  the  court  is 
expressly  appointed  to  assess  what  is  due  in  his  office.  It  is 
the  duty  of  the  person  seeking  to  redeem  to  inquire  and  see 
that  he  ascertains  from  the  two  offices  the  amounts  to  be  paid. 
The  responsibility  is  on  him;  but  the  certificate  of  the  clerk 
and  treasurer  would  be  the  proper  evidence  of  amounts  due  on 
particular  subjects — such  as  the  clerk's  certificate  of  the  costs 
payable.  A  question,  however,  may  arise  as  to  how  he  is  to 
find  whether  anjrtbing,  and  what,  is  payable  for  subsequent 
taxes;  but  it  does  not  present  itself  here,  as  the  defendant  does 
not  show  any  attempt  to  find  them,  nor  any  tender  fer  them. 
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The  certificate  of  the  treasuier  was  not  final  and  conclusive 
Qpon  the  amount  payable  for  redemption,  nor  does  it  pnrpoit 
to  state  this.  It  is  simply  the  acknowledgment  that  Wheeler 
has  paid  so  much  to  redeem  the  land,  and  the  officer  properly 
leaves  it  to  the  party  concerned  to  determine  whether  this  is 
all  that  is  required. 

The  court  therefore  erred  in  disregarding  the  testimony  of 
the  clerk,  that  the  cost  was  not  all  paid,  and  in  rejecting  the 
evidence  of  the  payment  of  subsequent  taxes,  and  in  holding 
the  treasurer's  receipt  conclusive  upon  the  amount  payable  for 
redemption. 

That  the  treasurer  did  not  enter  the  memorandum  of  re- 
demption in  the  list  of  sales  is  not  sufficient  to  invalidate  the 
redemption.  The  person  redeeming  cannot  be  held  responsible 
for  this  omission;  but  if  any  injury  result,  the  officer  would  be 
liable. 

Some  doubt  exists  upon  the  position  of  the  two  defendants. 
The  action  was  brought  against  Bookwalter,  thus  recognizing 
him  as  the  owner.  Wheeler  claims  to  be  the  owner,  and  asks 
to  be  admitted  to  defend.  Do  they  both  remain  defendants?  or 
is  Wheeler  substituted  for  the  first  defendant?  Each  claims 
to  be  owner,  as  if  sole  owner,  which,  of  course,  cannot  be. 

If  Bookwalter  admitted  the  title  of  Wheeler,  he  would  neces* 
sarily  no  longer  remain  a  party.  But  if  they  were  claimants 
adverse  to  each  other,  or  if  Wheeler  claimed  to  be  a  joint 
owner  with  Bookwalter,  or  to  hold  some  interest  under  him, 
these  things  should  be  stated,  and  be  made  proi)erly  to  appear, 
that  the  court  might  know  how  the  parties  stood.  In  view, 
however,  of  the  position  of  the  case,  we  will  not  determine 
finally  upon  the  efiect  of  these  things,  and  the  cause  will  not 
foe  permitted  to  turn  upon  them. 

If  the  cause  were  before  us  regularly,  as  one  in  equity,  to  be 
finally  adjudicated  here,  there  might  arise  a  question  upon  the 
receipt  offered,  as  one  of  the  twenty-seventh  of  May,  1856,  is 
pleaded,  whilst  the  exhibit  is  dated  in  1857;  but  as  the  cause 
must  go  back,  we  merely  make  the  suggestion  to  the  party 
offering  it. 

The  petitioner  asks  that  a  decree  be  rendered  in  this  court, 
if  the  decree  below  is  reversed.  The  position  of  the  cause  is 
such  that  this  cannot  be  done.  It  has  been  conducted  partly 
as  if  in  law,  and  partly  as  in  equity.  Some  of  the  testimony 
was  oral,  and  is  not  before  us,  though  the  bill  of  exceptions 
gives  the  effect  of  it.  But,  still  more,  some  evidence  offered 
by  the  pciitioner  was  excluded,  and  is  not  here  in  any  fbnn. 
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The  decree  must  be  reversed,  and  the  catuse  remanded,  with 
directions  that  the  oomi  determine,  nnder  new  pleadings,  who 
is  defendant,  having  title;  or  that  both  these  respondents  are 
eo  under  an  answer  showing  a  joint  interest;  and  that  a 
trial  be  had  in  a  manner  consistent  with  this  opinion. 

The  decree  is  reversed,  and  the  cause  remanded. 


Qra  HAvnro  No  Ikterbbt  or  Lahd  gavnot  BjD>snc  Bsaiot  racxif  Pdb- 
<MASMR  AT  Tax  Sale:  See  Penn  t.  Clemam,  19  IofWB»  378;  879;  Imt  aiiy  o^ 
loosing  Interest  wfll  entitle  the  party  to  make  the  redemption:  Adam»T,  BecUe^ 
19  Id.  68;  aiid  a  pnzefaaaer  at  BheiiflTt  sale  hae  sach  an  interest  as  will  entitls 
Idm  to  redeem  from  the  porchaaer  at  tax  aales  BfimffUm  t.  YFioMb  11  Id.  97t 
Am  V.  JITeliom  27  Id.  15%  aU  dting  the  principal 


Hubbard  v.  Gubti& 

[8  lOWA,  LJ 

GkiDDOB  ov  Om  Pavxheb  kat  Lxvt  oir  IiniBKrr  saw  an  "Drntaam  la  ths 
partnsfahip. 

Gebdeeobs  of  FntK  abb  EnrrnjED  to  bx  Fibst  SATisnxD  ibom  PiBxina- 
SBiF  FuHSfl^  and  the  separate  creditors  from  the  indlTidnal  fuids;  hat 
this  role  is  applied  only  where  there  is  a  defioienoy  in  one  of  the  fondSi 
Abaolnte  inaolTeney  is  not»  however,  required,  for  if  a  firm  is  horely  aol- 
▼ent  and  no  more,  having  just  sufficient  to  pay  its  creditors,  the  credi- 
tora  of  indiyidnal  partners  cannot  come  in.  And  so  it  will  he  of  the 
separate  fond. 

COUBT  OF  EqUTTT  WnX  BxSTRAni  SaLB  of  PaBTHXBSHIF  PBOnBTT  UHDBB 

SiBUUTiOB  against  an  individual  partner,  nntil  the  settiement  of  ths 
partnership  affiurs  to  ascertain  whether  the  debtor  partner  has  a  real  and 
Talnable  interest  over  and  above  the  liabilities  of  the  firm.  Bnt  if  sach 
sale  is  not  restrained,  the  purchaser  thereat  takes  sabject  to  the  settle- 
ment of  the  partnership,  and  if  there  is  no  sorplns  belonging  to  the 
debtor,  he  takes  nothings  and  the  property  is  taken  from  him  by  the 
joint  creditors. 

ObJBOT  of    StATDTO    SaLB   of   PaBTHXBSHIP    PBOFXmT  UNDKB    EZBOimOH 

AOAIN8T  Lfiiiyn>UAL  Pabtnbb,  until  an  account  is  taken  between  such 
partner  and  the  partnership,  is  to  ascertam  and  protect  the  rights  of  the 
Joint  creditors^  not  to  preserve  the  interests  of  the  other  partners.  Nor 
is  snoh  account  taken  solely  to  ascertam  whether  there  is  a  surplus  iuter- 
sst  In  the  debtor  partner;  but,  it  being  found  that  the  joint  effects  are 
Bot  soffidsnt^  or  only  sufficient^  to  meet  the  demands  of  the  joint  credi- 
tots^  ths  object  is  to  protect  these  and  direct  the  funds  to  their  payment. 

iBMKtTDror  OF  PABnrBBsmr  kxbd  hot  bx  Posttivblt  Avzbbxd  js  Box 
BOB  LfJXTxanoB  to  restrain  the  sale  of  partnership  property  under  aa 
sseouticn  against  an  individual  partner;  it  is  sufficient  i^  with  the  frets 
slated  sad  the  averments  of  the  bill,  an  alleged  insolvency  is  apparent. 

Faof  that  CdMFLAnrAiiT  Asks  FntPEnx^L  iNjtnionoir  to  Stat  Salb  of 
Pabxbbbsrip  Pbofkstt  under  an  execution  against  an  individual  pari* 
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a  stay  to  Moerlutt  lihe  drfilot^t  iiitarart  in  IIm 
Mnk^ii  aoobjeeCkntohiibOL    Far  the  eoait»  haying  ciqgnl wmwi  of 
tiie  CMS  to  tako  an  aoooontol  the  pwtottBhip  affiun^  finding  it  inaohreni 
in  tut,  mnst  naoMBuily  make  tlie  injnnctum  perpotul  in  the  ond»  ainoeb 
in  eoch  cese^  there  is  no  intenst  remaining  in  the  debtor  to  aeO. 

Iv  OouBT  iOi  Equitt  Mass  Waja,  Dnosn  DnwiLviiro  PijerrnDtSHZP  and 
applying  ita  eflioeta  to  the  payment  of  ita  debti^  withoat  jadidany  aaoer- 
taining  the  joint  liatflitiai  wUdi  the  receiyer  ia  direotad  to  pay,  tfaia 
may  atill  be  done^  with  pmpair  notioe  to  the  defendanta. 

Box  TO  Ebt joor  Sale  or  PAsnimsHXP  PftopnsT  wsjumb  EzBOurmv  aoaxmbv 
InDivuHJAL  pABXHXBy  and  for  a  diaaolntian  and  aettlenient  of  the  part- 
nerdup  to  aaoartain  the  interest  el  the  debtor  partner  in  the  firm,  may 
be  filed  either  hy  audi  debtor  partner,  by  the  other  partnera,  hy  the  joint 
oraditon^  hy  the  aepante  eraditon^  or  hy  the  pnyehaaar  of  the  partner- 
ahip  property,  if  that  haa  been  aold. 

Bill  in  equity.  The  separate  creditors  of  Curtis  haying 
levied  on  personal  property  of  the  firm  of  Hubbard  A  Curtis^ 
Hubbard,  the  other  partner,  filed  his  bill  to  have  the  partner- 
ship property  first  applied  to  the  payment  of  the  debts  of  the 
firm.  The  complainant  alleged  that  the  assets  were  insuffi- 
cient, as  matters  Stood,  to  pay  the  indebtedness  of  the  firm,  but 
that  it  was  impossible  to  determine  how  the  balance  would 
stand  on  a  closing  up,  on  account  of  the  nature  of  the  assets 
and  credits.  He  alleged  that  the  defendants  Wilcox,  Perry,  A 
Bacher  had  obtained  judgments  against  said  Curtis,  and  Gove 
A  Co.  had  also  obtained  a  judgment  against  him;  that  Hayden, 
the  sheriff,  had  levied  the  executions  upon  the  firm's  stock  of 
lumber,  and  had  advertised  the  same  for  sale;  and  that  he  had 
seized  and  taken  possession  of  the  lumber,  Ihus  breaking  up 
the  business,  and  in  effect  dissaving  the  partnership.  He 
prayed  an  injunction  restraining  said  defendants,  and  Hayden, 
the  sheriff,  from  selling  or  in  any  way  interfering  with  the 
property  of  the  firm;  that  the  firm  of  Hubbard  A  Curtis  be 
declared  dissolved;  that  a  receiver  be  appointed,  and  that  he 
be  instructed  to  pay  the  debts  of  the  firm,  as  soon  as  may  be, 
out  of  the  said  assets.  Wilcox,  Perry,  A  Eacher  and  Hayden 
answered  admitting  their  judgments  and  the  levy  of  executions, 
and  insisted  upon  the  right  of  the  sheriff  to  sell  the  property 
taken  on  their  executions.  The  firm  of  Wilcox,  Ferry,  A 
Eacher  afterward  answered  denying  the  insolvency  of  the  firm 
of  Hubbard  A  Curtis,  and  also  charging  a  combination  be- 
tween those  two  to  de&aud  the  creditors  of  Curtis,  and  of  the 
firm  of  Hubbard  A  Curtis,  and  of  those  defendants  especially. 
The  defendants  Gove  A  Co.  filed  a  demurrer,  upon  which  the 
reoQird  shows  no  action.    Upon  motion  of  Wilcox,  Peny,  A 
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Eacher,  the  injunction  was  dissolved  so  £ftr  as  to  allow  tua 
flheriff  to  proceed  and  sell  the  property  attached,  subject  to  the 
liability  to  pay  the  partnership  debts  of  the  firm  of  Hubbard 
A  CurtiB.  On  the  final  hearing,  it  was  decreed  that  the  part- 
nership between  Hubbard  &  Curtis  be  dissolved,  and  that  the 
affairs  of  said  firm  be  wound  up;  that  the  appointment  of  the 
receiver  theretofore  made  be  confirmed,  and  that  he  be  author* 
ized  and  commanded  to  take  possession  of  all  the  assets  of  the 
firm  and  convert  them  into  money,  and  collect  all  dues,  and 
pay  the  debts  of  the  firm  in  the  order  following:  1.  The  cost 
of  this  suit  and  the  expenses  of  the  trust;  2.  All  claims  se- 
cured by  liens  upon  the  property  of  the  firm;  8.  The  claims  of 
all  other  creditors  of  the  firm  pro  rata;  4.  The  judgments  of 
Wilcox,  Perry,  &  Eacher  against  Curtis;  and  any  balance  re- 
maining to  b>3  held  subject  to  the  order  of  the  court  It  was 
further  ordered  that  the  sheriff  should  deliver  to  the  receiver 
any  property  held  by  him  under  the  executions  above  named, 
and  he  was  enjoined  from  selling  it  or  interfering  in  its  disposaL 
It  was  also  ordered  that  Wilcox,  Perry,  &  Eacher  deliver  to 
the  receiver  any  property  purchased  by  tliem  under  said  execu- 
tions against  Curtis,  and  they  were  enjoined  fix>m  further  inter* 
fering  in  relation  to  the  same.  Hayden,  the  sheriff,  and 
Wilcox,  Perry,  A  Eacher  appealed. 

OadUy^  Blatehleyy  and  Adam$j  for  the  complainant. 

Ofiffeth  and  Knight^  and  William  T.  Barkery  for  the  appel- 
lants. 

By  Court,  Woodwabb,  J.  The  record,  as  contained  in  the 
transcript,  is  imperfect,  in  not  stating  some  of  the  steps  in  the 
progress  of  the  cause.  Thus,  there  is  no  record  of  the  first  ap- 
pointment of  the  receiver;  and  several  proceedings  are  referred 
to  in  the  final  decree  of  which  there  is  no  mention  in  the  prog- 
ress of  the  cause.  But  it  is  probable  that  these,  or  some  of 
them,  were  omitted  as  having  no  important  bearing  on  the  re- 
Bult.  The  bill  was  filed  in  December,  1857,  at  which  time  the 
injunction  was  allowed.  In  January,  1858,  the  receiver  gives 
bond,  and  in  February  he  makes  a  first  report.  On  motion 
the  injunction  is  dissolved,  so  far  as  to  allow  the  sheriff  to  sell, 
but  holding  the  proceeds  liable  to  the  payment  of  the  joint 
debts,  if  it  should  be  so  decreed.  Then  the  final  decree  orders 
the  money  to  be  so  applied,  and  perpetuates  the  ii\}unction. 
Curtis  filed  an  answer  admitting  the  matter  of  the  bill,  and 
oonsenting  to  a  decree  in  accordance  therewith.  The  final 
entry  states  that  Oove  &  Co.,  who  had  filed  a  demurrer  and 
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an  answer,  appeared  by  counsel,  and  orally  stated  that  they 
did  not  resist  a  decree,  such  as  was  prayed  for.  A  judgment 
was  recovered  by  C.  W.  &  S.  L.  Keith  against  said  Curtis, 
which  is  not  regularly  introduced  into  the  pleadings,  but  as  a 
portion  of  the  property  of  the  firm  was  attached  in  that  suit,  it 
is  agreed  by  counsel  that  if  it  is  finally  held  that  the  judg- 
ments of  Wilcox,  Perry,  &  Eacher  should  be  paid  from  the 
assets  of  Hubbard  &  Curtis,  then  the  court  may  also  decree 
the  payment  of  the  judgment  of  Keith.  These  circumstancee 
and  facts  are  here  mentioned,  either  to  explain  the  state  of  the 
record,  or  the  case  in  relation  to  them,  or  to  dispose  of  them  at 
once  as  having  no  important  bearing  in  the  cause. 

Of  this  latter  character  is  the  matter  of  the  sale  to  Amsden* 
As  the  property  came  back  into  the  hands  of  the  firm,  and 
stands  with  the  rest  of  their  assets,  and  constitutes  a  part  of 
them  either  by  a  cancellation  of  the  original  sale  or  by  a  resale 
(and  which  seems  immaterial),  no  question  of  consequence 
arises  in  relation  to  it,  and  the  subject  does  not  appear  to  have 
any  bearing  in  the  case,  and  may  be  dismissed  witiiout  further 
remark. 

The  true  questions  arising  in  the  case  are  upon  the  course  of 
procedure  and  the  rights  of  the  parties,  when  the  separata 
creditor  of  a  partner  levies  upon  or  aims  to  reach  the  interest 
of  that  partner  in  the  joint  property,  and  what  are  the  rights 
of  the  joint  creditors,  and  how  are  they  to  be  enforced. 

Two  propositions  are  familiar  to  all:  that  the  creditor  of 
one  partner  may  levy  upon  the  interest  of  his  debtor  in  the 
firm;  and  that  the  creditors  of  the  firm  are  entitled  to  be  first 
satisfied  from  the  partnership  funds,  and  the  separate  crediture 
from  the  individual  funds.  The  application  and  test  of  thie 
second  rule  arises  only  where  there  is  a  deficiency  in  one  of  the 
funds.  Consequently,  the  doctrine  had  its  origin  under  in- 
solvent and  bankrupt  laws.  It  is  not  confined  to  cases  actually 
arising  under  such  laws,  but  requires  an  actual  insolvency  as 
the  ground  of  its  application.  This  is  the  usual  mode  of  stat- 
ing the  rule,  but  it  is  not  strictiy  true,  for  absolute  insolvency 
is  not  required.  If,  for  instance,  a  firm  is  just  solvent,  and  no 
more,  having  just  sufficient  to  pay  its  creditors,  the  crediton 
of  individual  partners  could  not  come  in.  And  so  it  would  be 
of  the  separate  fund. 

In  the  present  case,  the  creditors  of  Curtis  akme  levied  on 
partnership  property.  Hubbard,  his  partner,  in  behalf  of  the 
firm  and  of  the  creditors  of  the  firm,  obtained  an  injunction  te 
•tay  the  sale.    On  this  point  there  is  a  difference  among  th» 
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anihorities.  It  is  upon  the  question  whether  the  court  will  staj 
the  Bale,  and  throw  the  hurden  npon  the  creditor  levying  to 
wait  the  settlement  of  the  partnership  affairs,  to  ascertain 
whether  the  debtor  partner  has  a  real  and  valuable  interest 
over  and  above  the  liabilities  of  the  firm;  or  whether  the  o£Scer 
shall  proceed  to  sell,  letting  the  purchaser  buy  at  his  own  risk,. 
and  he  take  the  burden  of  undergoing  a  settlement  of  the 
partnership,  and  take  according  to  the  result — ^nothing,  if  there 
be  no  balance  due  the  debtor  partner,  and  something  if  ther^ 
be  a  balance. 

That  the  court  would  not  stay  a  sale  is  held  in  Sitter  v» 
WalkeTy  1  Freem.  Ch.  78;  by  Chancellor  Kent,  in  Moody  y» 
Paynej  2  Johns.  Ch.  548.  And  in  8  Kent's  Com.  65,  note  fy 
Chancellor  Kent  appears  to  have  been  constrained  by  prior 
cases  in  his  own  state,  and  in  the  passage  last  above  referred 
to  he  notices  the  position  of  Judge  Story,  and  concedes  that  the 
other  is  the  more  suitable  rule:  Scrugham  v.  Carter j  12  Wend* 
131;  PhUiipa  v.  Cook,  24  Id.  390;  Brewster  v.  Hammettj  4  Conn. 
640;  Parker  v.  Pistor,  3  Bos.  &  Pul.  288. 

On  the  other  side  of  the  question  are:  1  Eden  on  Injunctions^ 
63,  and  note;  CoUyer  on  Part.,  sec.  340,  citing  Taylor  v.  FieUU^ 
4  Ves.  396;  S.  C,  15  Id.  559,  note;  Sevan  y.  Lewis,  1  Sim.  376; 
Gow  on  Part.,  3d  ed.,  144;  Collyer  on  Part.,  sec.  831,  states  this 
case  precisely,  citing  1  Madd.  Ch.  131  (which  Mr.  Kent  says 
is  not  supported  by  his  authorities) ;  Lowndes  v.  Taylor,  1  Madd. 
423;  Newell  v.  Townsendy  6  Sim.  419 ;  /n  re  Smith,  16  Johns.  106; 
Newhall  V.  Buckingham^  14  111.  405;  Place  v.  Sweetzer,  16  Ohio, 
142;  Washbume  v.  Bank  of  Bellows  Falls,  19  Vt  278;  1  Story's 
Eq.  Jur.,  sees.  675, 678,  et  seq.;  Story  on  Part.,  sees.  97, 260,  et 
eeq.;  McDonald  v.  Beach,  2  Blackf.  55. 

Some  of  the  above  cases  are  at  law,  but  they  discuss  ques* 
ticms  and  cases  bearing  closely  upon  the  pure  equity  view  of 
the  subject.  Such  is  the  above  case  of  Phillips  v.  Cook,  24 
Wend.  390;  and  in  Sougham  v.  Carter,  12  Id.  131,  though  at  law,. 
Chief  Justice  Savage  says:  The  court  would  stay  a  sale  on  ex* 
ecution  to  allow  an  account  to  be  taken  in  equity,  and  if  tbia 
was  not  done,  yet  only  the  interest  of  the  partner  would  b& 
sold.  But,  according  to  the  rule  in  equity,  he  says  the  part* 
nership  accounts  should  all  be  liquidated  before  a  sale  on  exe^ 
cation,  and  cites  In  re  Smith,  16  Johns.  106;  and  Waters  v.  Tay- 
loTf  2  Ves.  &  Bea.  800.  In  either  case,  however,  whether  the 
iaie  be  stayed  till  the  accounts  are  settled  in  equity  or  not,  all 
iht  booka  agree  that  the  purchaser  takes  only  the  interest  of 
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the  judgment  debtor,  and  takes  it  as  he  held  it,  that  iSi  sub« 
Ject  to  the  payment  of  the  partnership  debts. 

A  question  standing  still  earlier  in  the  order  of  proceeding 
has  been  whether  the  officer  shall  take  aotoal  possession  of  the 
Joint  property^  and  on  a  sale  deliver  it  to  the  purchaser,  or 
whether  he  only  lets  in  the  purchaser  to  a  tenancy  in  common 
with  the  other  partner;  and  perhaps  the  weight  of  authority 
fayors  the  actual  taking  and  ieliyering,  and  some  of  the  cases 
have  held  what  seems  rather  strong  and  hard  doctrine  on  this 
fiubject.  But  however  this  may  be,  it  is  agreed  that  the  pm> 
chaser  takes  subject  to  the  settlement  of  the  partnership^  and 
if  there  is  no  surplus  belonging  to  the  debtor,  he  takes  nothing, 
and  the  property  is  taken  fix>m  him  by  the  joint  creditors:  See 
the  above  authorities. 

If  the  property  is  sold  before  an  account  is  taken,  of  course 
the  interest  of  the  debtor  is  liable  to  be  sacrificed  on  account 
of  the  uncertainty,  and  the  purchaser  is  burdened  with  the 
settlement  of  the  business  of  the  firm.  In  the  other  mode  of 
proceeding,  the  creditor  takes  this  upon  himself,  and  if  there 
is  no  balance,  there  is  nothing  to  sell.  The  rule  is  clearly 
summed  up  and  stated  in  Eden  on  Injunctions,  53-65.  Hay- 
ing stated  that  the  subject  had  undergone  an  elaborate  dis- 
cussion in  the  case  in  the  exchequer,  Taylor  v.  FiddSy  4  Yes. 
396,  S.  C,  15  Id.  559,  note,  he  states  the  conclusion  as  there 
held:  "  Whether  the  partner,  for  valuable  consideration,  sells 
his  interest  in  the  partnership,  or  his  representatives  take  it 
upon  his  death,  or  a  creditor  takes  it  in  execution,  or  ftJMignf 
under  a  commission,  the  party  coming  in  in  the  right  of  the 
partner  takes  nothing  more  l^an  an  interest  in  the  partner- 
ship, which  is  not  tangible,  and  cannot  be  made  available 
•except  under  an  account  between  the  partnership  and  the 
partner.  The  creditor  will,  accordingly,  be  restrained  bom 
proceeding  until  such  account  has  been  taken."  This  seems 
to  be  the  more  consistent  rule,  and  supported  by  the  greater 
weight  of  authority.  The  following  cases  also  bear  upon  the 
subject:  Fox  v.  Hanburyj  Cowp.  445;  Richardson  v.  Oooding^  2 
Vem.  293;  West  v.  Skipy  1  Yes.  sen.  239;  Hankey  v.  OarroC,  8 
Bra  C.  C.  457;  S.  C,  1  Yes.  jun.  236;  particularly  Barker  r. 
<}ooda%r,  11  Yes.  78;  Yowng  v.  Keighhfy  15  Id.  557;  DutUm  r. 
MorrUsony  17  Id.  193. 

In  reply  to  suggestions  of  the  respondent's  counsel,  we  would 
say  that  the  stay  of  sale  is  not  allowed  upon  the  ground  thai 
the  interests  of  the  other  partners  will  be  damaged  by  a  sa]a» 
i)ut  it  is  to  aBcertain  and  protect  the  rights  of  the  joint  crsd« 
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itora.  Again:  the  aocount  is  not  taken  solely  to  aaoertain 
whether  there  is  a  scirplua  interest  in  the  debtor,  as  counsel 
seem  to  enppose;  but  it  being  fonnd  that  the  joint  efiTects  are 
not  Bafficienti  or  only  sufficient,  to  meet  the  demands  of  the 
{oiut  creditors,  the  object  is  to  protect  these  and  direct  the 
funds  to  theii:,iMiyment. 

It  is  objected  that  the  oomplainant  does  not  distinctly  allege 
insolvency,  and  that  he  does  not  seek  a  stay  of  sale  merely  to 
ascertain  the  debtor's  interest,  but  asks  a  perpetual  iiyunction. 
It  is  true  that  the  bill  is  not  as  foil  and  explicit  as  it  mi^t 
well  have  been,  but  what  with  the  fincts  stated  and  the  aver- 
ments of  the  petition,  an  alleged  insolvency  is  apparent  He 
avers  that  the  assets  are  not  sufficient  to  discharge  the  indebt- 
edness, and  iqxm  this  basis  he  asks  a  perpetual  injunction. 
The  court  having  cognisance  of  the  case  to  take  an  account  of 
the  partnership  affiurs,  finding  it  insolvent  in  isLCt,  must  neces- 
sarily make  the  injunction  perpetual  in  the  end,  since  there 
was  no  interest  remaining  in  the  debtor  to  sell. 

It  appears  that  in  the  present  case  the  court  dissolved  the 
injunction,  so  that  the  officer  proceeded  to  sell,  and  therefore 
it  is  questionable  whether  the  point  is  properly  made  as  to 
whether  an  injunction  should  be  allowed  to  stay  a  sale.  Yet 
the  whole  proceeding  is  so  involved,  one  part  with  another, 
that  we  have  given  attention  toil  At  the  sale  the  respondents 
Wilcox,  Ferry,  A  Eacher  became  the  purchasers;  and  it  being 
ascertained  that  there  is  no  interest  in  the  debtor  for  his  sep- 
arate creditors,  they  are  directed  in  the  decree  to  restore  to  the 
receiver  the  property  purchased.  This  is  what  we  have  re- 
marked would  be  the  case  with  any  other  purchaser,  where  it 
should  be  ascertained  that  there  was  no  surplus  interest  in  the 
debtor  partner. 

As  to  the  objection  that  no  master  in  chancery  is  appointed 
to  take  an  account  of  the  partnership  debts,  or  any  tribxmal  or 
proceeding,  such  that  the  defendants  could  appear  and  contest 
claims  set  up,  it  is  to  be  remarked  that  the  record  is  not  fiill. 
There  is  an  evident  omission  to  state  some  of  the  steps  in  the 
course  of  the  proceeding,  and  the  cause  seems  to  have  been 
prepared  to  bring  to  this  court  certain  questions  only.  It  is  a 
matter  of  course  that  the  court  should  takesomeorder  to  asoer^ 
tain  the  true  joint  liability;  and  though  the  record  as  pre- 
sented to  us  foilB  to  show  what  this  was  (as  in  some  other 
respects  also),  yet,  as  the  final  decree  implies  that  some  order 
was  taken,  we  cannot  see  our  way  clear  to  say  there  was  error, 
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either  in  what  was  done  or  what  was  omitted  to  be  done.  If^ 
In  truth,  the  oonrt  has.  not  judicially  ascertained  the  joint 
liabilities  which  the  receiver  is  directed  to  pay,  this  should 
still  be  done,  with  proper  notice  to  the  defendants. 

It  has  been  remarked  that  insolvency  is  fSurly  and  suffi- 
ciently alleged,  and  we  think  it  is  proved,  too.  It  would  not 
give  a  just  view  to  rq^ard  the  first  report  of  the  reoeiv0r  alone^ 
for  this  is  but  a  general  showing  of  the  state  of  the  firm,  at  his 
appointment,  setting  down  the  lumber  at  cost,  and  the  debts 
and  liabilities  both  ways  at  their  fiice;  whilst  the  second  report 
is  made  after  the  receiver  had  had  time  to  ascertain  the  true 
condition  of  things  and  in  truth  has  relation  to  the  time  of  his 
appointment.  This  shows  the  actual  state  of  the  firm  muck 
more  truly  than  the  first 

Finally,  it  seems  that  the  bill,  in  such  a  case,  may  be  filed 
either  by  the  debtor  partner,  or  the  remaining  partners — by 
the  joint  or  the  separate  creditors— of  the  purchaser:  Story  on 
Part,  sec«  268;  8  Kent's  Com.  65,  note;  Washbum$  v.  Bank  oj 
BeUawi  FaUa^  19  Vt  278.  This  last  case  says  that  the  part- 
nership creditors  have  only  to  make  out  a  prima  facie  case  of 
insolvency.  And  Lord  Bosslyn  said  that  the  principle  of  dis* 
tribution  to  joint  and  separate  creditors,  involved  in  these  oaaes^ 
was  applicable  not  only  in  bankruptcy,  but  upon  general  prin- 
ciples of  equity :  £Iton,  J?«  jporte,  8  Ves.  240;  8  Eenf  s  Com.  66^ 
note. 

In  conclusion,  we  are  satisfied  that  the  bill  was  coneetly 
sustained,  and  that  there  is  not  error  in  the  final  decree.  If 
there  was  a  want  of  proper  proceeding  in  ascertaining  and  set^ 
tling  the  claims  of  the  partnership  creditors,  it  is  not  made  to 
appear;  and  as  the  record  sent  up  manifestiy  omits  some  por» 
tion  of  the  proceedings,  we  cannot  infer  that  the  proper  meas* 
ures  were  not  taken. 

The  decree  of  the  district  court  is  affirmed. 

PABTirBBflBIP    IVD   SXPAaATB   CbIDR0B8»    RlORn    AKD   PUOBICTi   Oft 

Qe^Scudderr.  DdaOmMi,  71  Am.  Deo.  428;  note 490;  Cwrn^M  App&aiflOli^ 
149,  note  160;  TOkighati  r.  CfhampUn,  67  Id.  61(^  note  541;  MSOerr.  EMl^ 
Id.  905,  note  811,  where  prior  cMOi  bi  tfaie  leriee  are  ooUected.  Firm  ored- 
itore  tre  entitled  to  be  first  paid  from  the  pertnerahip  property:  RichanU  t. 
Ifamet,  80  loins  677;  Btxm$  r.  Hawk^,  86  Id.  86;  SwUmr  r.  SmUk,  Id.  27U 
a»  ▼.  ihtMel?,  44  Id.  660,  aU  oiting  the  prinoipal  oaae.  And  individnal  cied> 
itora  of  a  partner  are  entitled  to  fint  have  their  daima  satiafied  oat  of  hia  in^ 
diridnal  property:  MUXer  r.  Ckarbe^  87  Id.  830,  also  citing  the  principal  caac 
Bnt  indiyidnal  creditors  of  a  partner  have  not  such  an  ezcloaive  right  to  pay- 
ment oat  of  hia  individoal  property  aa  to  render  frandulent  an  aaaignment  ol 
it  for  the  benefit  of  the  firm  ereditora:  Oadtdm  ▼.  Oarmm,  70  Am.  Dec  207,. 
■ote  210^  where  the  other  oaaea  are  oolleoted. 
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Jjprr  oa  FAiBfjiMuuny  Pbofibti  ior  PABSinBli  Taxfjom  Dur:  8m 
ikai  T.  Boffne,  67  Am.  Deo.  708;  note  707,  where  ctiier  otiee  mn  eeliectedi 
BmfT.  JCoM^  Mid.  102;  note  158;  Butdtfir.  Dokrmtm,  51  Id.  4B0|  JTerytai 
r.  .BU^m;  » Id.  esa;  noto  653;  when  this  rabjeol  k  dieeoMd. 

IsTBDvr  Gv  PionnnDi  nr  PABEnsiBiF  Ooodi  n  Lublb  lo  SzMmmri 
ITiirreai ▼•  ilekr,  86  Am.  Deo.  66B;  note 587;  AtiUmtmr,  FOer,  Uhnm,  9^ 
eifciDg  the  principal  oeee. 

iBnEUCT  DT  PABzvsnmF  PRomvr  Luu  lo  SAxmAionov  ov  8va- 
KATB  Don  of  eftdi  putoer  k  the  hrtereit  of  OMh  hi  the  pnperlgr  M  It  elHids 
after  the  pertoofBhip  aeoooBti  h»Te  been  aettled»  aad  the  d— i»di  of  the 
pwtMfihip  credxtocs  piorided  fort  WhmUm  t.  Mmk^  84  Am.  Dee.  788;  note 
770;  Aidtmm  r.  FkOer,  58  Iow%  66;  oitmg  the  pt^M^  eaeei  Md|fl  t. 
51  Am.  Dee.  46a 

of  the  aMBviflBM  doM  of  one  perlnev:  Sttkili^  t.  JMlfnM%  51 


Balston  v.  Lahee. 

[9  idwA,  xr.] 
tsiAsrt  DnsnujR  oah  Dnrun  Aaeouirni  Dnoan  JiauMm  Em  mmi 
8ooB  Qaomnm  ohlt  jls  Asviir  mifl^t  hsre  diepated  it;  aa  toad»  oolhi- 


InAn  MAT,  ID  lunjkat  Dwaam  AOAnm  Hue  oir  Onoinn>  ov  Fkavd  or 
odhiiifln,  pweeed  either  bj  bill  of  renew  or  bj  oiigfaml  bill;  to  lmpm<ih 
it  on  the  groond  of  envr,  he  may  prooeed  bj  orignial  biH.  and  ia  not 
obliged  to  wait  ibr  that  pnxpoeemitfl  he  bae  aixired  at  the  age  of  twenty* 


Obdivabilt,  wbbdi  IswAjn  n  Allowkd  Tna  to  Saow  Ojanm  AOAiraf 
Dnansn  after  Ua  anrxfal  at  the  age  of  majority,  the  deeree^  in  eaoh 
ia  deemed  oompleti^  bnt  tiw  infurt  haatiw  time  allowed  toahow 
agunal  it;  if  no  oaoee  ie  ehown  within  the  time  ■peeiiied,  the  Infent  la 
boond. 

After  Ihvaht  Coas  ov  Ao%  avd  noosn  Dnonn  jjumt  Hue  n  liisa 
Ahulut%  he  may,  aa  a  matter  of  oooree^  obtain  lea?%  on  motion,  te 
amend  hie  aaeww  or  to  put  In  a  new  one.  By  tiw  new  aaeww  he  may 
make  a  better  def enee^  and  eopport  that  deCoee  by  ofidMOi^  and  may 
file  a  bill  of  dieeofwy. 

iMWAMPt  DmamAST  Wuhiho  lo  Maxb  Nbw  Dnmran  Mvar  Anur  to 
Oousr  AM  Sablt  am  PDannJi  after  attaining  hie  majority;  for  if  he  ia 
gaUty  of  any  laohei^  hie  appMoation  win  be  denle£ 

InAinr  DmomAar  mat  iMPBAin  Dnonn  AOAzmv  Hue  am  Gnoun  or 
Fbavd  or  oeihiBion  betweeu  tiw  plaintiff  and  hie  gaaidian,  or  he  may 
ahow  eRor  in  the  deereou  He  may  aleo  ahow  that  he  hae  gmnde  of  de- 
inee  tiiat  were  not  before  the  ooort^  or  were  not  ineiated  on,  at  tiie  hear- 
ing; or  that  new  matter  hae  enbeeqnentiy  ariaen  npon  whieh  tiie  decree 
may  be'ahown  to  be  wrong. 

■qwnrr  Ooraii»B8  It  WBAwaiMn  io  Xim  AsfWAjnAam  (ur  InooMPn* 
niOT  or  IivAn  to  defend  himeeli;  end  therefore^  if  an  eifoneeia 
haa  been  obtained  againet  hin^  and  the  enor  ie  not  in  the  jadg- 
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BMni  of  the  oonrt^  Imt  in  the  laoti  on  which  the  jii<tgniimt  is  fomdedp 
or  if  there  has  been  any  deoeption  or  any  snipriae  npon  the  courts  the 
infant  may,  either  dnring  hia  in&noy  or  afterwaiaa»  infeetigate  the  decree 
t»y  a  bill  of  review,  or  by  original  bill,  and  thia  although  his  groond  ai 
complaint  against  it  is  confined  to  error. 

iHVAirr  18  NOT  BonvB  mr  ADiasaiONB  Made  nr  his  Bkhalt,  unless  tiiej 
are  for  his  benefit.  Vweta  which  may  be  the  subject  of  admission  tm  Um 
part  of  adults  most  be  proved  against  the  infont. 

Ko  Valid  Dborss  can  bx  Revdkbxd  aqaihst  Iotamt  bt  tarAVur;  nor 
npon  the  answer  of  his  guardian. 

Admibsion  bt  Guabdiak  of  Facts  FoBMnra  Pabt  of  Rboobds  cv  Coiner 
does  not  prejudice  the  rights  of  an  in&nt  defendant. 

OVABDIAN  AD  lixXK    KAT  BB  ApPOC«TBD  ON  MOTIOM  OF  EXXHIB  PABTT  to 

the  action;  but  the  court  will  never  permit  the  adverse  party  to  choose 
the  guardian  for  the  in&nt. 
Faot  that  Guabdxav  ad  Lmic,  at  Dazb  of  Bbqbbi^  was  JxammamD, 
against  the  infant  in  the  subject-matter  of  the  contruvemy  is  not  sooh 
conclusive  evidence  of  fraud  as  to  anthorise  the  setting  sside  of  the 
decree  for  that  reason  alooe,  unless  it  is  further  shown  that  the  guardian 
made  use  of  his  position  to  worksome  injury  to  the  interest  of  the  in- 
fsnt 

IVf AST  IS  AS  MVOH   BotJHD  BT  AOT  OF  HdC  WhO  GOICDUOIS   HD  CaSB  SS 

is  an  adult^  provided  he  acts  homa  Jide;  U^  therefore,  the  solicitor  d  an 
infant  consenti  to  take  evidence  in  a  chancery  proceeding  by  affidavit 
instead  of  by  interrogatories,  the  infont  will  be  bound  thereby. 
Xrfaut  Who  Bttoobkds  nr  Showdtq  that  Dbobbb  ouobt  hot  to  hath 
BBXN  Revdxrbd  AGAINST  Hdc  will  be  placed,  as  far  as  is  ocnveniently 
practicable,  in  the  situation  iu  which  he  was  before  such  deeree  was 
made. 

OOUBT  CANNOT  PBOPXBLT  ADJUDOB  VoID  A  DlOBaB  AND  SALB  TBXBBDVinni 

unless  aU  the  parties  to  the  decree  and  the  purchaser  at  the  sale  are  aaads 
parties,  and  brought  into  court. 

Appsal  firom  the  Des  Moines  diBtrict  court  In  1844  Charles 
H.  Miller  filed  his  bill  in  chancexy  in  {he  digtrict  court  of  Des 
Moines  county  against  Robert  Ralston,  and  Mary  H.  Ralston, 
his  daughter,  to  subject  to  the  payment  of  a  judgment  recov- 
ered by  him  against  said  Robert  Ralston,  lots  288  and  239  A, 
in  Burlington,  the  title  to  which  the  bill  alleged  to  have  been 
procured  by  him  to  be  made  to  his  infant  daughter,  Mary  H., 
while  he  was  indebted  to  said  Miller.  The  bill  further  alleged 
that  at  the  time  the  title  was  so  taken  said  Ralston  was  unable 
to  pay  his  debts,  and  had  no  property  from  which  the  same 
could  be  made;  and  that  the  purchase-money  was  paid  by  him 
and  all  the  improvements  upon  the  lot  were  erected  by  him, 
and  paid  for  out  of  his  own  means.  In  1847,  the  cause  came 
on  to  be  heard  upon  the  bill,  and  the  answers  of  said  Robert 
Balston,  and  of  said  Mary  H.  Ralston,  by  her  guardian  ad 
Utem^  James  W.  Orimes,  and  the  evidence  in  the  cause.    And 
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h  WB0  decreed  by  ibe  court  that  the  said  lots  be  sold  by  the 
sheriff  to  satisfy  the  complainant's  judgment,  and  that  any 
sniplns  should  be  paid  over  to  said  Grimes.  It  was  further 
decreed  that  said  Mary  H.  Ralston  be  allowed  a  year  and  a 
day  after  she  should  arrive  at  the  age  of  twenty-one  years,  to 
show  cause  against  and  to  set  aside  said  decree.  The  present 
bill  was  filed  by  said  Mary  H.  Ralston  in  February,  1856, 
alleging  that  she  arrived  at  the  age  of  twenty-one  years  on  the 
twenty-first  of  June,  1855;  and  she  prays  that  for  error  in  the 
decree  of  the  court  in  the  suit  of  MiUer  v.  Sahtanj  the  same 
may  be  reversed  and  held  for  naught,  and  that  the  sale  made 
by  the  sheriff  under  said  decree  be  set  aside,  and  the  sheriff's 
deed  canceled.  The  errors  alleged  are  stated  in  the  opinion. 
By  an  amended  bill,  the  complainant  alleged  that  the  purchase 
of  said  lots  by  her  guardian  ad  litem  was  fraudulent  and  void 
as  to  complainant^  and  that  said  decree  and  sale  ought  to  be 
vacated  and  set  aside;  and  she  prayed  that  for  such  fi*aud  the 
same  might  be  set  aside,  or  that  the  present  holder  of  said  lots 
be  decreed  to  convey  to  her.  The  complainant  made  defend- 
ants to  her  bill  John  Lahee,  alleged  to  be  in  possession  of  the 
lota,  claiming  to  be  the  owner  thereof  by  virtue  of  title  derived 
from  Qrimes,  the  purchaser  at  the  sheriff's  sale,  and  Miller 
and  Ralston,  the  parties  to  the  original  suit,  but  the  latter 
were  not  served  with  notice,  and  made  no  defense.  Lahee 
answered  denying  particularly  all  firaud,  and  averring  that  he 
was  an  innocent  purchaser  of  said  lots,  in  good  faith,  without 
notice,  and  for  a  valuable  consideration,  fix>m  Joseph  Oreen- 
oogh,  who  purchased  of  Orimes,  the  purchaser  at  the  sheriff's 
sale.  The  court  rendered  a  decree  in  fovor  of  the  complainant, 
adjudging  that  the  right  and  title  to  the  premises  were  in  her, 
and  that  the  title  of  the  defendant  Lahee  was,  as  against  her, 
fraudulent    From  this  decree  the  defendant  Lahee  appealed. 

(7.  Ben  Darwin,  for  the  appellant. 
David  Borer^  for  the  appellee. 

By  Court,  Stockton,  J.  An  infant  defendant  is  as  much 
bound  by  a  decree  in  equity  against  her  as  a  person  of  full  age; 
therefore,  if  there  be  an  absolute  decree  against  a  defendant 
who  is  under  age,  she  will  not  be  permitted  to  dispute  it,  tmless 
upon  such  grounds  as  an  adult  might  have  disputed  it,  as  fraud, 
ooUusion,  or  error.  To  impeach  the  decree  on  the  ground  of 
fraud  or  collusion,  she  may  proceed  either  by  bill  of  review  or 
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by  original  bill.  To  impeach  it  on  the  ground  of  error,  she 
may  proceed  by  original  bill;  and  she  is  not  obliged  to  wait  fior 
that  purpose  until  she  has  arrived  at  the  age  of  twenty-one: 
1  Darnell's  Ch.  Pr.  205.  In  ordinary  cases,  where  an  infant  is 
allowed  time  after  her  arrival  at  the  age  of  twenty-one  years  to 
show  cause  against  a  decree,  the  decree  in  such  cases  is  deemed 
complete;  but  the  infant  has  the  time  allowed  to  show  cause 
against  it.  If  no  cause  is  shown  within  the  time  specified,  the 
infant  is  bound:  McPherson  on  Infants,  412;  1  Daniell's  Ch. 
Pr.,  c.  4,  sec.  8. 

After  the  infiemt  comes  of  age,  and  before  the  deeree  is  made 
absolute,  she  may,  as  a  matter  of  course,  obtain  leave,  on 
motion,  to  amend  her  answer,  or  to  put  in  a  new  one:  Stephei^ 
son  V.  Stephenson^  6  Paige,  853;  James  v.  JameSy  4  Id.  115.  For 
this  permission  to  show  cause  against  the  decree  would  be 
merely  nugatory  if  the  infant  were  bound  by  the  answer  of  the 
guardian.  By  tiie  new  answer  she  may  make  a  better  defense, 
and  support  that  defense  by  evidence;  she  may  examine  wit- 
nesses anew,  and  may  file  a  bill  of  discovery:  McPherson  on 
Infants,  415.  An  infant  defendant  wishing  to  make  a  new 
defense  must  apply  to  the  court  as  early  as  possible  after  at* 
taining  the  age  of  twenty-one  years;  for  if  she  is  guilty  of  any 
laches,  her  application  will  be  refused:  Mason  v.  Debawy  1 
Hayw.  178;  1  DanieU's  Ch.  Pr.  216. 

She  may  either  impeach  the  decree  on  the  ground  of  fraud 
or  collusion  between  the  plaintiff  and  her  guardian,  or  she  may 
show  error  in  the  decree.  She  may  also  show  that  she  had 
grounds  of  defense  which  were  not  before  the  court,  or  wero 
not  insisted  on  at  the  hearing;  or  that  new  matter  has  subse- 
quently arisen  upon  which  the  decree  may  be  shown  to  be 
^wrong:  1  Daniell's  Ch.  Pr.,  c.  4,  sec.  8,.p.  222.  If  an  erroneouB 
•decree  has  been  obtained  against  the  infiEuit,  and  the  error  is 
not  in  the  judgment  of  the  court,  but  in  the  facts  on  which  the 
judgment  is  founded — ^as  where  there  has  been  fraud  or  coUu* 
Bion  between  the  plaintiff  and  the  guardian  ad  litem— or  if 
there  has  been  any  deception,  or  any  surprise  upon  the  court, 
the  infant  may,  either  during  her  infancy  or  afterwards,  inves- 
tigate the  decree  by  a  bill  of  review,  or  by  original  bill;  and 
this,  although  her  ground  of  complaint  against  it  is  confined  to 
error.  The  proceeding  on  which  the  decree  against  her  has 
been  founded  is  treated  as  fraudulent — ^though  this  expression 
may  not,  in  its  ordinary  acceptation,  be  applicable  to  the  trans- 
action, it  being  considered  fraudulent  to  take  advantage  of  the 
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Incompetency  of  the  infant  to  defend  heraelf :  MoPhenoQ  on 
Infants,  430,  431. 

The  bill  of  complaint  in  this  case  is  not  a  hill  of  review,  bat 
is  an  original  bill  to  set  aside  the  decree  and  sale  of  the  lots  in 
oontroyersy  fixr  fraud.  The  complainant  does  not  ask  to  be 
allowed  to  put  in  a  uew  answer  in  the  suit  of  Miller;  nor  to 
amend  the  answer  put  in  for  her  by  her  guardian.  But  she 
complains  that  there  was  error  in  the  decree  rendered,  and 
prays  that  the  same  may  be  reversed,  and  that  the  sale  of  the 
lots  be  set  aside,  and  the  deed  made  by  the  sheriff  canceled. 
By  her  amended  bill,  she  charges  that  the  defense  made  for 
her  by  her  guardian  was  fraudulent  in  law;  that  the  purchase 
of  the  lots  by  the  said  Grimes,  and  the  deed  to  him  by  the 
sheriff  was,  as  against  her,  fraudulent  and  void.  And  she 
prays  that,  for  fraud  in  the  defense  made  by  the  guardian,  the 
decree  and  sale  be  set  aside,  and  that  the  defendant  Lahee,  the 
present  holder  of  the  title  derived  from  Grimes,  the  purchaser 
at  sheriff's  sale,  may  be  decreed  to  convey  the  said  lots  to  the 
complainant. 

The  first  objection  urged  by  the  complainant  to  the  decree  of 
the  district  court  is  that  it  was  made  without  any  sufficient 
answer  on  her  part  by  the  guardian  appointed  for  her.  It 
seems  that  two  answers  were  put  in  by  the  guardian.  In  one, 
the  guardian,  averring  that  he  knows  nothing  of  the  truth  of 
the  all^ations  of  the  complainant's  bill,  admits  none  of  them  to 
be  true,  and  leaves  the  complainant  to  the  proof  In  the  other 
answer,  the  guardian  admits  that  judgment  has  been  recov- 
ered, as  alleged  by  said  Miller,  against  said  Robert  Ralston; 
that  execution  issued  thereon  had  been  returned  '^no  property 
found;"  that  said  Ralston  had  no  property  out  of  which  said 
judgment  could  be  satisfied;  that  the  said  Mary  H.  is  the 
daughter  of  said  Robert  Ralston;  and  that  the  title  of  said  lot 
289  A  is  in  the  said  infEuit.  The  other  allegations  of  the  bill 
are  denied. 

An  infrmt  is  not  bound  by  admissions  made  in  his  or  her 
behalf^  unless  such  admissions  are  for  the  benefit  of  the  infant; 
and  where  there  is  an  infiuit  defendant,  and  it  is  necessary,  in 
order  to  entitle  the  plaintiff  to  the  relief  he  prays,  that  certain 
&cts  should  be  before  the  court,  such  Ceu^,  although  they 
might  be  the  subject  of  admission  on  the  part  of  adults,  must 
be  proved  against  the  in&nt.  There  can  be  no  valid  decree 
against  an  in&nt  by  default,  nor  on  the  answer  of  her  guardian: 
MiU$  ▼.  Denmsj  3  Johns.  Gh.  367;  Mame  v.  D&naldsonj  8  Ohio, 
^7;  WdUan  v.  Coubon,  1  McLean,  125;  ChalfiMU  v.  Monroe,  3 
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Daii0,  86;  1  Daniell's  Ch.  Pr.,  c.  4,  see.  8;  French  ▼•  Frenehy  8 
Ohio,  214  [81  Am.  Dec.  441]. 

We  do  not  see,  howeyer,  that  the  admissians  made  by  the 
guardian,  in  this  instance,  went  to  prejudice  the  rights  cf  the 
infant,  the  present  complainant.  The  judgment  recovered 
against  Robert  Ralston,  and  the  return  of  the  execution  issued 
thereon,  were  part  of  the  records  of  the  court,  and  we  cannot 
assume  that  the  decree  was  made  upon  these  admissions,  or 
upon  the  other  fiEUst  admitted  by  the  guardian,  that  the  said 
Mary  H.  was  the  daughter  of  the  said  Robert  Ralston.  The 
material  facts  alleged,  on  which  the  prayer  of  the  complainant 
Miller  was  based-^-as  that  the  title  of  the  lots  was  by  the  said 
Robert  taken  in  the  name  of  his  infiEmt  daughter,  Mary  H.,  in 
order  to  prevent  the  same  from  being  reached  by  his  creditors; 
that  the  purchase-money  was  paid  by  the  said  Robert,  and  not 
by  the  said  Mary  H.;  that  the  improvements  on  said  lots  were 
made  by  the  said  Robert,  and  paid  for  by  his  own  means;  and 
that  the  said  Mary  held  the  title  in  her  own  name  as  the  trustee 
of  said  Robert  These  are  all  denied  by  the  answer  of  the 
guardian,  and  were  required  to  be  proved  by  the  said  Miller 
before  any  decree  could  be  rendered  in  his  favor. 

The  second  objection  urged  is,  that  the  appointment  of  the 
guardian  ad  Utem  was  made  on  the  application  of  the  com* 
plainant  in  said  mtit.  In  Knickerbocker  y.  Defreestj  2  Paige^ 
304,  it  is  said  that  *'the  court  never  selects  a  guardian  ad  lUem 
on  the  nomination  of  the  adverse  party."  By  this,  it  is  under- 
stood that  the  court  will  not  permit  the  adverse  piffty  to  choose 
the  guardian  for  the  infant.  Subject  to  this  rule,  it  is  held 
that  the  guardian  may  be  appointed,  either  on  the  motion  of 
the  plaintiff  or  of  the  defendant:  McPherson  on  Infante,  396; 
WiUiama  v.  Wynny  10  Ves.  159.  There  is  nothing  in  the  record 
to  show  that  the  adverse  party  selected  the  person  appointed 
guardian  for  the  infSEmt. 

The  third  objection  urged  is,  that  the  guardian  appointed  wae 
interested  against  the  infEuit,  his  ward,  in  one  of  said  lots,  at 
the  time  of  his  appointment,  and  at  the  date  of  the  decree. 
This  fact  might  have  afforded  a  sufficient  reason  foot  removing 
the  guardian,  and  for  the  appointment  of  some  other  person. 
But  unless  it  is  shown  that  the  guardian  appointed  made  use 
of  his  position  as  such  to  work  some  injury  to  the  interest  of 
the  infant,  the  mere  fact  that  he  was  interested  in  the  title  of 
one  of  the  lots  is  not  such  conclusive  evidence  of  fraud  as  to 
aathorijEO  the  setting  aside  the  decree  for  that  reason  alone. 
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The  fbcurth  objectioii  is  based  upon  the  reoeptioii  of  evidence 
by  the  court,  by  permission  of  the  guardian,  which  was  other> 
wise  inadmiBsible;  and  upon  the  fact  that  the  court  received 
and  acted  upon  admiasiona  made  by  the  guardian,  which  he 
had  no  right  to  make,  and  by  which  the  infant  was  not  bound. 
This  objection  refers  more  particularly  to  the  affidavits  of  cer- 
tain persons,  made  and  filed  in  the  cause,  and  used  by  consent 
of  parties,  instead  of  the  testimony  being  taken  upon  intenog- 
atorie8,in  the  usual  form  of  depositions.  Infants  are  as  much 
bound  by  the  conduct  of  those  who  conduct  their  case  as  adults, 
ptovided  their  conduct  helxmafide.  And  it  has  been  held  that 
although  the  rule  is  that  the  evidence  must  be  taken  upon  in- 
terrogatories, and  not  upon  affidavits,  yet  if  the  solicitor  for 
the  infant  assents  to  and  acquiesces  in  the  mode  of  proceeding 
the  infant  will  be  thereby  bound:  2^BIotoon  y.  JSaiyrove,  8 
Madd.  494;  1  DanieU's  Ch.  Pr.  205. 

The  olgections  urged  by  the  complainant  may  have  been 
altogether  pertinent  on  an  application  by  her  to  open  the  decree 
and  allow  her  to  file  an  Anended  answer  and  contest  anew  the 
fight  of  Miller  to  the  relief  granted  him.  Such,  however,  is 
not  the  object  of  the  present  bill.  It  is  insisted  by  the  counsel 
that  this  is  not  a  bill  of  review,  but  an  original  bill  to  set  aside 
the  decree  and  sale  for  fraud;  that  it  is  not  a  continuation  of 
the  old,  but  is  a  new  proceeding,  on  an  original  bill,  to  remove 
the  cloud  upon  complainant's  title,  created  by  the  former  pro- 
ceedings. She  does  not  seek  to  try  over  again  the  chancery 
suit  of  Miller  y.  BdUUmj  upon  a  new  or  amended  answer,  nor 
upon  new  or  additional  testimony.  Her  purpose  is  to  reach 
the  pioperfy  in  the  hands  of  Lahee,  the  present  holder,  by  in- 
termediate conyeyances  of  the  title  derived  under  the  sheriff's 
sale  by  virtue  of  the  decree.  We  think  no  such  fraud  or  col- 
hision  has  been  shown  as  to  authorize  the  court  to  vacate  the 
fixrmer  decree  for  that  reason,  and  declare  the  title  of  the  prop- 
erty vested  in  the  complainant  As  she  was  allowed  time  after 
coaung  of  age  to  show  cause  against  the  decree,  she  was,  as  a 
matter  of  course,  entitled  at  any  time  before  the  decree  was 
made  absolute  to  put  in  a  new  answer,  and  have  the  cause 
heard  again:  F<mniain  v.  Caine^  1  P.  Wms.  604.  The  conse- 
quence of  such  putting  in  of  a  new  answer  is,  that  if  it  is  replied 
to,  she  may  examine  witnesses  anew  to  prove  her  defense,  which 
may  be  different  from  what  it  was  on  the  first  trial:  Napier  v. 
Bfinghamj  2  Id.  401. 

The  consequence  of  a  reversal  of  the  first  decree*  or  of  a  de* 
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tree  on  a  rehearing  of  the  former  snit  against  the  complainant^ 
Bliiler,  and  its  effects  upon  the  title  of  the  properdin  the  hands 
of  Lahee,  claiming  to  be  an  innocent  purchaser  for  a  valnaUe 
eonsiderationy  without  notice,  need  not  now  be  determined. 
Where  a  decree  has  been  rendered  against  an  in£uit|  and  she 
afterwards  succeeds  in  showing  that  it  ought  not  to  haTe  been 
made,  the  court  will  place  her,  as  £Eur  as  is  conToniently  practi- 
eable,  in  the  situation  in  which  she  was  befixre  the  decree  was 
made:  Pope  v.  XemcMter,  5  Litt.  76;  PnUzman  v.  PUeaMf  8  Har. 
4d  J.  77,  82.  Whether  the  title  of  the  present  re8p<mdent  can 
be  affected,  may  be  the  subject  of  future  consideration. 

We  notice  another  defect  in  the  proceedings,  which  we  think 
oonstitutes  a  valid  objection  to  the  decree  rendered.  Neither 
Miller  nor  Ralston,  parties  to  the  original  suit,  are  brouf^t 
into  court  by  service  of  process,  nor  is  Grimes,  tiie  purchaser 
at  the  sheriff's  sale,  even  made  a  party.  The  court  could  not 
adjudge  the  original  decree  void  without  bringing  into  court,  in 
some  manner,  all  the  parties  to  it;  and  as  the  interests  of 
Grimes,  the  purchaser  at  the  sheriffH  sale  under  the  decree, 
were  to  be  affected  by  the  proceedings,  it  was  requisite  that  be 
also  should  have  been  made  a  party. 

Decree  reversed.  

JUDOMKNT  QE   DsOBn  AOAISBT  InKAIIT,  FaOPIBI.T  BUOBB  OOUSi;  IB  AS 

OmjQjaoar  upon  him  ai  thoa^^  he  were  an  adnlt^  ezoept  in  ceeee  where  he 
le  aUowed  time  after  coming  of  age  to  ahow  oanoe  ageinst  sooh  judgment  or 
daeree:  See  Porter  t.  Sobbiaonf  13  Am.  Dec.  163|  note  160,  where  thia  aabjeet 
la  ooniidered;  Joffce  t.  McAvoy,  81  OaL  288,  dting  the  prinoipal  caae. 

JuDGicxNT  BT  DsvAULT  AQAon  Invast  18  Yoni^  WHBi:  See  8ha^  ▼. 
OoUa^  38  Am.  Dea  164. 

DxoBn  Amwroro  Bioara  or  Lnmrr  BsnsmAHT  mnat  profvida  him  with 
«a  opportonity  of  being  heard  after  hia  airiyal  at  majocitys  ^osmi  ▼•  BptM^ 
ITeirai,  48  Am.  Deo.  182;  Lodswood^.  StradJk^^  12 Id.  97. 


PkXLBB  V.   NiOHOLS. 

[8  ZOWA,  106.] 

fcniiTBa  Who  Hisn  loa  Oivxh  Pkbiod  ahb  Ims^m  fintvios 

SmsAXiOH  of  the  temiy  without  any  Usalt  on  the  part  of  the  employer, 
ia  entitled  to  reoover,  aa  upon  a  qfuminm  marmU^  the  talne  of  the  labor 
performed,  and  need  not  aa  a  oonditioa  praoedent^  firat  ahow  that  he  hac 
perf onned  hia  entire  oontraot^  or  that  he  left  the  aervioe  of  hia  employer 
vpon  good  oanae. 

WhBU  OONTBAOr  OV  SXBTZCI  IB  BbOKXN  BT  'BASSia  €9  PABXT  EmPLOYKS^ 

after  part  perf oraiaaoe  i»  reoeiTed,  the  employer  may,  in  an  aotioa  fot 
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^M  VQck  doDAb  Ml  itp  the  Inwdi  ol  the  oontract  In  dataM^  for  tiia  por^ 
.pots  of  xodnobig  thoduuigei  or  of  ahowmg  that  "^^"^  ii  diio^  tad  umf 
dtdnet  vhat  it  win  lOMooably  ooit  to  moiim  a  oompletioa  of  tiM  wholo 
tiiuii^  M  woU  M  any  damage  he  may  haye  emtaliied  by  leeeon  ol  the 
aoB-fnlfilfanfnl  of  tiie  oontsaot 

Acnov  tat  work  done  and  performed  for  the  defendant  at 
Us  instance  and  request  The  action  was  commenced  before 
«k  justice  of  the  peace,  who  rendered  judgment  for  the  defend- 
sjiL  On  appeal  to  the  district  court,  the  testimony  showed 
that  the  plaintiff  was  hired  by  the  defendant  to  work  for  him 
far  six  months,  and  that  he  left  the  service  at  the  expiratum 
of  four  months.  The  defendant  asked  the  court  to  charge  the 
jury:  1.  That  if  the  plaintiff  hired  to  the  defendant  for  the  term 
of  six  months,  and  left  the  service  of  the  defendant,  without 
oause,  before  the  expiration  of  the  time,  he  has  no  claim  upon 
the  defendant  for  the  services  rendered;  2.  That  if  the  plain- 
tiff hired  to  the  defendant  for  the  term  of  six  months,  and  left 
the  service  of  the  defendant,  without  cause,  before  the  expira- 
Hon  of  the  time,  he  cannot  recover  anything  for  his  services, 
although  the  defendant  had  paid  plaintiff  a  part  of  his  wages, 
•during  the  continuance  of  the  service.  The  court  refused  to  so 
charge  the  jury,  and  they  returned  a  verdict  for  the  plaintiff. 
The  defendant  appealed. 

WSUamt  and  Peehy  and  J.  0.  Crotbyy  for  the  appellant. 

NoNe  and  Drummondf  for  the  appellee. 

By  Court,  Stockton,  J.  We  think  the  instructions  were 
rightfoUy  refused.  If  the  parties  had  expressly  agreed  that  if 
the  plaintiff  left  the  service  of  the  defendant  before  the  expira- 
tion of  the  time  limited  nothing  was  to  be  considered  as  earned 
by  him,  there  could  be  no  doubt  that  the  plaintiff  could  not 
recover.  But  where  all  that  is  shown  is  that  upon  an  agree- 
ment to  labor  for  six  months  the  plaintiff  labors  four  months 
and  refuses  to  labor  any  longer,  and  sues  for  the  value  of  the 
labor  performed,  we  think  he  is  entitied  to  recover,  as  upon  a 
qwjmtum  meruit^  and  need  not,  as  a  condition  precedent,  first 
show  that  he  had  performed  his  entire  contract,  or  that  he  left 
the  service  of  his  employer  upon  good  cause. 

We  are  satisfied  with  the  rule  established  in  BritUm  v.  IV^mer, 
6  N.  H.  481  [26  Am.  Dec.  713],  giving  its  full  weight,  for  the 
protection  of  the  employer  in  such  cases,  to  the  qualifying  rule 
that  where  the  contract  is  broken  by  the  foult  of  the  party 
employed  after  part  performance  has  been  received,  the  em* 
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ployer  ib  entitled,  if  he  so  elect,  to  put  the  breach  of  contract 
in  defense,  for  the  purpose  of  redndng  the  damages  or  showinip 
that  nothing  is  due,  and  to  deduct  what  it  will  reasonably  cost 
to  secure  a  completion  of  the  whole  service,  as  well  as  any 
damage  sustained  by  reason  of  the  non-fdlfillment  of  the  con* 
tract.  If,  in  such  case,  it  is  found  that  the  damages  are  equal 
to  or  greater  than  the  value  of  the  labor  performed,  and  that 
the  employer,  having  a  right  to  the  performance  of  the  wholo 
oontract,  has  not  received  any  beneficial  service,  the  plaintiff  JB 
not  entitled  to  recover. 
Judgment  affirmed. 

QiriHTUic  MratiriT  uhdkb  SncuL  Oohtbact:  See  Detier  v.  Brewih  71 
Abl  Dec  163»  note  156;  HiO^aird  t.  Orabinef  62  Id.  47S,  note  477;  Ooe  v» 
8nM,  68  Id.  618»  note  622;  Whuiead  t.  BM,  57  Id.  571,  note  572;  <»eaio» 
T.  8nM,  Id.  62,  note  64;  MeKkmeif  t.  Sprtnger^  54  LL  470^  note  479,  wben^ 
this  sabject  is  coDBidered  and  a  laxge  number  of  oaees  odlleoted.  A  penon 
may  reeover,  m  upon  a  quanlum  meruU,  for  senrioes  perf ormed  under  a  eon- 
tract  which  he  has  failed  to  perform,  without  any  fault  on  the  part  of  tii» 
other  party,  the  defendant  haying  the  ri|^t  to  aet  off  against  the  reeo¥ery 
a^y  damages  sustained  by  reason  of  suoh  non-perfoimanoe:  Fonnkoh  t.  2Vqr- 
hr,  13  Iowa,  503;  McOlay  t.  Hedge,  18  Id.  68;  Jemmiem  r.  Gra^^  29  Id.  547» 
Bf/erlee  t.  MemUi,  89  Id.  386;  W<^  t.  Gerr^  43  Id.  841;  Baei  ▼.  B^rne,  51 
WiB,  587,  all  dting  the  prino^al  case.  The  prineipal  case  is  also  agfgoifed 
by  Wright^  0.  J.,  deliTering  tiio  disssnting  opinion  la  £onm  v. 
Iowa|888. 


Savbby  u  SpAJTLDma. 

rSZow^SBOL] 

Dhlabations  ov  AmovoB  wcm  'BBsrwrrr  ov  OsMDinmB  ai  «o  Amouet  or 
QoosB  OK  Havd,  made  after  the  execution  of  the  aanignmimtt  are  not 
admissible  against  the  assignee. 

BaiACH  or  Trubt  oa  Yxolatidk  ov  Dutt  vt  Amoxn  ik»i  hot  Avnor 
Yaudxtt  ov  AassamaaxT  for  the  benefit  of  creditct%  and  therefore 
eiridenoe  of  suoh  breach  or  violation  is  not  admissible  to  profve  tiiat  tli» 
assignment  was  fraudulent  and  void. 

AflsioinfBiiT  voB  Bkneiit  ov  Gbsditobs,  ICaxxb  bt  AflBKuroa  wnasE  Biuir 
THAT  Hb  is  Insolvent,  is,  if  made  in  good  faith,  valid,  althoa^  it  tuna 
out  that  he  was  not  in  fiMt  insolvent. 

PiBSON  Unablb  to  Pat  msa  Disra  Aooobdino  to  Ubaoi  ov  TRADi^  or  un- 
able to  proceed  in  his  business  without  some  general  atrangement  with 
his  creditors^  or  some  indulgenoe  by  way  of  extension  of  time  of  pay^ 
ment^  is  regarded  in  law  as  insolvent^  and  may  make  a  valid  assignment 
for  the  benefit  of  his  creditors. 

Saui  ov  Bomb  ov  Goods  AmoNBDON  Qbbdit  btSbbvabtbov  Asbionbi^  after 
the  execution  of  the  assignment^  does  not  vitiate  an  assignment  for  the 
benefit  of  oreditors. 
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^MrLOTMxm  ov  AasTONOB  jji  Clerk  bt  Anuam  atom  Masdni  or  ijh 
sioNMSKT  far  the  benefit  of  crediton  is  not  of  itMlf  oridenoe  ol  fraud  in 
ini^kiwg  the  aiwignimmt.  ^ 

Trespass  for  taking  and  carrying  away  certain  goods  claimed 
i}y  the  plaintiff  as  assignee  of  Chandler  &  Bell,  under  an  as- 
signment for  the  benefit  of  their  creditors.  Spaulding  justified 
the  taking  as  sheriff  of  Polk  county,  under  a  writ  of  attach- 
ment against  said  Chandler  &  Bell,  and  averred  that  ^e  as- 
signment was  firaudulent,  and  made  to  hinder  and  delay  the 
xsreditors  of  said  Chandler  A  Bell.  The  other  facia  sufficiently 
«ppear  from  the  opinion. 

Fineh  and  Crockery  for  the  appellant. 
/.  Jf.  EUwoody  fi)r  the  appellee. 

By  Court,  Stockton,  J.  1.  The  witness  Stephenson  an* 
«w6red  that  he  could  '^  guess  very  nearly  the  amount  of  goods 
Chandler  &  Bell  had  in  their  store-room  at  the  time  of  the 
assignment,"  and  the  district  court  decided  that  if  the  witness 
luiew  the  amount  he  might  state  it;  but  that  he  could  not 
^ve  any  opinion  upon  the  subject.  Even  if  the  ruling  of  the 
^strict  court  was  erroneous,  which  we  do  not  decide,  the  testi- 
mony  was  in  no  sense  so  important  or  material  that  its  rejec- 
tion could  have  prejudiced  the  rights  of  the  defendant|  or 
should  now  call  for  a  reversal  of  the  judgment. 

2.  So,  we  think,  the  question  asked  the  same  witness, 
^'  whether  a  cellar  was  a  proper  place  to  store  goods,"  was 
properly  ruled  out  as  inmiaterial  and  irrelevant  to  the  issue. 

3.  The  district  court,  we  think,  properly  ruled  that  the  dec- 
larations of  Chandler  &  Bell  as  to  the  amount  of  goods  on 
hand,  made  after  the  execution  of  the  assignment,  could  not 
1)0  received  in  evidence. 

4.  It  was  immaterial  and  irrelevant  to  the  issue  whether  the 
plaintiff,  as  assignee  of  Chandler  &  Bell,  had  or  had  not  re- 
ported to  the  district  court  the  amount  and  condition  of  the 
assets  in  his  hands;  and  the  testimony  of  Hoxie  on  that  sub- 
ject was  properly  excluded.  A  breach  of  trusty  or  violation  of 
-duty  by  the  assignee  does  not  affect  the  question  of  the  valid- 
ity of  the  assignment 

6.  The  question  as  to  the  credit  of  Chandler  &  Bell  in  New 
York  at  the  time  the  assignment  was  made  was  irrelevant  to 
the  issue,  and  the  question  asked  the  witness  Newton  on  that 
solgect  was  prc^wrly  ruled  out 

6.  The  instructions  of  the  court  to  the  jury  were  to  tibs  eflbot 
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tbat  if  Chandler  &  Bell,  at  the  time  of  the  aBBignment,  thought 
they  were  insolyent,  although  in  £EUst  they  may  not  have  been- 
M),  the  assignmenty  if  it  was  made  in  good  faith,  is  sufficient;, 
and  if  at  the  time  they  were  unable  to  pay  their  debts  accord- 
ing to  the  usage  of  trade,  or  were  unable  to  proceed  in  their 
business  without  some  general  arrangement  with  their  credi- 
tors, or  some  indulgence  by  way  of  extension  of  time  of  pay- 
ment)  then  they  were  insolvent,  and  oould  rightfully  make  a]> 
assignment  for  the  benefit  of  creditors.  The  court  further 
directed  the  jury  that  the  fact  that  some  of  the  goods  assigned 
were  sold  on  credit  by  the  agents  and  servants  of  the  plaintiff 
afler  the  assignment  was  not  sufficient  to  vitiate  the  same. 
And  that  the  fact  that  Chandler,  one  of  the  grantors  in  the* 
deed  of  assignment,  was  engaged  in  the  storehouse  in  the 
capacity  of  clerk  was  not  of  itself  evidence  of  fraud  in  making 
the  assignment. 

The  charge  of  the  court  in  which  these  instructions  are  em- 
bodied was  excepted  to  by  the  defendant.  We  think,  how- 
ever, that  the  court  has  not  ened  in  its  charge,  and  that  the* 
instructions  as  given  were  unexceptionable. 

Judgment  affirmed. 

Tm  PBoroiFAL  cisi  n  comd  hk  Priea  r.  Parbar,  11  Iow%  146^  to  tiia  poiafr 
tiMt  tha  fuhm  of  an  ■■rfgnno  to  filo  aa  iaTvotoiy  m  lo^irfred  by  Uw  doo» 
not  roidMr  void  aaswignmwit  for  tlio  benefit  of  ct^editoti. 


Bank  of  thb  Old   Dominion  v.  Dubuqub    ani> 

Paoifio  Bailboab  Company. 

[t  I5WA,  377.] 

Babx  Houiara  Bovm  ov  RAniiM>Ai>  OoifrAinr  is  Oollatiral  Qmatmrr 
MAT  Sill  Thsm  for  tho  paymait  of  t^  debt  Moiifed  thoroby,  if  the  mIo* 
bo  outde  to  a  third  ponon,  bat  tlio  bonk  itMlf  ooimot  booomo  tlio  p«r- 
ohoaer  thttool^  oitbor  at  priTatt  or  pabUo  oale. 

Iv  Bank  HoLDnfo  "Baaim  ai  Collateral  Sbouutt  Sillb  Them  at  Pdbuo 
Sale,  and  itself  becomee  the  poidiaaer,  no  title  panes  hy  rach  sale,  tmt^ 
the  liank  wiU  bo  oonridered  as  stiU  holding  thorn  nnder  its  original  titlo- 
as  ooUateral  seonrity  for  the  payment  of  the  debt  duo  to  it  from  tbo> 
owner  of  the  bonds. 

Where  Xru8teb»  Aonvo  worn  OrBEaa,  Sblie  PRonERTT,  and  Bboome*' 
Interested  in  Purchaei^  the  ee$iid  gm  iruM  is  entitled,  in  a  court  of- 
eqvity,  to  set  aside  the  pnrohase  and  have  the  property  ro-ozposed  to  sale. 
And  whether  the  sale  was  priTato  or  pnblio^  the  caM  qm  iniM  mmy 
insist  on  hanng  the  experiment  of  anottMr  ado  withont  proving  that 
Inatso  nado  a  bargain  advantagsooi  to  Wmwiif,  and  without 
■otaal  Iqioiy. 


April,  1869.]    Baxx  OP  Old  DoKnaoH  V.  RaUiBOad  Ca     SQt 

Appeal  from  the  Dubuque  district  oourt  The  pbdntiff 
loaned  the  defendant  twenty  thousand  dollaiSy  for  which  the 
defendant  gaye  its  acceptances,  payable  at  its  dlioe  in  the  city 
of  New  York.  The  lailioad  company  deliYered  to  the  bank 
thirty-four  of  its  ^land-grant  c(mstruction  bonds ^  of  one 
thousand  dollars  each,  to  be  held  by  the  bank  as  collateral 
security  for  the  payment  of  the  money  loaned.  The  accept 
ances  were  not  paid  at  maturity,  but  were  protested  for  mxt- 
payment  The  bank  sent  the  bonds  to  New  York  city,  with 
directions  to  ha^s  them  sold  at  the  stock  exchange  there,  at 
public  outcry,  to  the  highest  bidder,  and  with  directions  to  a 
friend  to  see  that  the  interests  of  the  bank  were  protected  in 
the  sala  Upon  due  notice  to  the  railroad  company  the  bonds 
were  sold  as  directed,  and  were  bid  in  for  tlie  bank,  at  the  sum 
of  fiTS  thousand  four  hundred  and  serenty-seyen  dollars  and 
eighty-six  cents.  This  suit  was  brought  to  recover  the  balance 
due  on  the  acceptances,  deducting  the  amount  realized  by  the 
sale  of  the  bonds.  Upon  this  agreed  statement  of  facts,  the 
district  court  was  of  opinion  that  the  sale  of  the  bonds  was 
▼alid,  and  vested  the  title  thereto  in  the  bank,  and  gave  judg- 
ment for  the  plaintiff  for  sixteen  thousand  eight  hundred  and 
flighteen  dollars.    The  defendant  appealed. 

PtaU  Smith  f  for  the  appellant. 

SafMulif  AUuon^  and  CtwMj  for  the  appellee. 

By  Court,  Stocktok,  J.  For  the  railroad  company,  it  is  con- 
tended that  the  purchase  of  the  bonds  by  the  bank  was  illegal 
and  unauthorised,  and  that  the  title  did  not  pass  by  the  sale, 
but  remains  in  the  railroad  company,  subject  to  the  original 
agreement  between  the  parties.  For  Ihe  bank,  it  is  contended 
that  the  title  of  the  bonds  became  absolute  in  the  bank  by  the 
purchase. 

There  can  be  no  doubt  of  the  power  and  authority  of  the 
plaintiff  to  sdl  the  bonds  of  the  railroad  company  for  the  pay* 
ment  of  the  debt;  and  a  sale  to  a  third  person  would  have 
passed  the  property.  But,  as  was  held  in  the  case  of  JtfuJcUtfMS 
Bcmk  y.  Iftncf,  4  Met  826,  the  bank  could  not  itself  become 
the  purchaser;  and  nothing  passed  by  the  form  of  a  sale  at 
auction  in  which  the  bonds  were  bid  in  by  the  plaintiff.  They 
must  be  c(»isidered  as  still  held  by  the  bank  under  its  original 
title  as  collateral  security  for  the  money  borrowed  by  the  rail* 
HMid  company. 

The  relations  existing  between  the  trustee  and  cestui  qus  truitf 
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and,  as  roBuIting  therefrom,  the  prindples  establiahing  the 
lights  of  the  parties  in  this  case  have  been  very  A1II7  examined 
by  Chancellor  Kent  in  Dawme  v.  FtuMiMig^  2  Johns.  Ch.  268,  in 
which  it  is  held  that  if  a  trustee,  acting  for  others,  sells  an 
estate,  and  becomes  himself  the  porchaser,  the  CMhit  que  trasi 
is  entitled,  in  a  court  of  equity,  to  set  aside  the  purchase,  and 
have  the  properly  re-ezposed  to  sale.  And  whether  the  cestni 
qw  trvAt  be  an  infiuit  or  an  adults  and  whether  the  sale  be 
public  or  private,  the  trustee  is  equally  disabled  from  becoming 
a  purchaser  of  Ihe  trust  estate.  However  innocent,  says  the 
chancellor,  the  purchaser  may  be  in  the  given  case,  it  is 
poisonous  in  its  consequences.  The  cestui  que  tnui  is  not  bound 
to  prove,  nor  is  the  court  bound  to  judge,  that  the  trustee  has 
made  a  bargain  advantageous  to  himself.  The  fetct  may  be  so, 
and  the  party  not  have  it  in  his  power  to  show  it.  There  may 
be  fraud,  and  the  party  not  able  to  prove  it  It  is  to  goaid 
against  this  uncertainty  and  hazard  of  abuse,  and  to  remove 
the  trustee  from  temptation,  that  the  rule  does,  and  frill,  permit 
the  ceeivi  que  trust  to  come,  at  his  own  option,  and  without 
showing  actual  injury,  insist  upon  having  the  experiment  of 
another  sale:  1  Story's  Eq.  Jur.,  sec.  322;  Story  on  Bailments, 
sec.  819;  1  Parsons  on  Gont.  602. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter  judgment  for  the 
amount  due  the  plainti£f  on  the  acceptances;  and  the  further 
judgment  that  the  plaintiff  holds  the  bonds  of  the  railroad  com- 
pany, under  the  original  agreement  of  the  parties,  as  collateral 
security  for  the  pajrment  of  the  amount  borrowed  by  the  com- 
pany— the  purchase  of  the  said  bonds  by  the  plaintiff  being 
held  invalid. 

Judgment  reversed.  

PuBCHASB  ST  Tbusub  AT  XD  OwN  Salj^  YAUDiTr  ov:  See  Muffmnd  ▼. 
Mhidi,  64  Am.  Deo.  472,  note  477,  when  other  ctaee  are  ooUeeted.  Whan  a 
tnutee,  acting  for  othera,  selli  an  eatate  and  beoomea  intereated  in  the  par- 
ohaae,  the  cectei  que  trutl  ia  entitled  in  equity  to  have  the  porehaae  aet  aside, 
and  to  have  the  property  re-expoeed  to  aale,  and  this  whether  the  bargain 
waa  or  waa  not  advantageooa  to  the  tmatee:  Btnett  v.  AfofcaiyAam,  16  Iow% 
293;  Sfpher  v.  McHenry,  18  Id.  235,  237;  Pwtwm  v.  Tm^lar.  87  Id.  33%  aU 
eiting  the  principal  caao. 
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Hioams  v.  Bbsd. 

[t  IOWA,  VL] 

Aim  Pboof  ov  Losb  ov  Pubuo  Ricwiei\  m  Otunun  mat  wm  Pwitmii^ 
like  thow  of  any  other  doeumaBt^  hj  feeondiiy  eHdnot.  If  »  oopj  mn 
be  prodnoedt  it »  better  thea  paarol  eridnoe  of  ito  eontait%  tad  iti  pto* 
daetioii  ■hoold  be  reqnired;  bat  if  tiie  irriitwifle  of  otber  end  better  eri* 
doDoe  it  not  diadoeed,  then  the  oontente  mey  be  prored  by  peioL 

Law  Bjbqitikiho  Swbxtabt  ov  School  I>ibxbict  to  Bboobd  All  Peoghd- 
nroB  ov  BoAKD,  and  of  the  diatriot  ineetingn^  in  espante  booka  to  be  kept 
for  that  fwrpoae  ia  dtrectaiy  only,  and  piooeedingB  of  tiie  beafd  are  not 
void  aim^y  becaaae  they  were  recorded  <n  looae  aheeta  of  paper  iaatead  of 
in  a  bound  book. 

tor  ov  PiBflONs  Taxed  Rsquibkd  bt  Iowa  Ck>DB  10  bb  PonvD  by  the 
Mcretary  of  a  aohool  diatrid^  at  three  or  more  plaoea  in  the  diatriel^ 
■hewing  the  amoont  of  tax  due  from  eadi,  ia  admlanUe  in  efidnee  in 
an  action  of  tretpaaay  wherein  the  def endanta  jaality  aa  adiool  eOearB  by 
ehowing  that  a  adiool-hooae  tax  waa  leried  upon  all  tiie  pruperijf  in  the 
district^  indnding  the  plaintiff '%  and  that  for  the  pupoae  el.  eoOeotiag 
nid  tax  they  levied  apon  and  aold  the  property  for  wliioh  tte  aoit  ia 
bron^iti 

Wbbki  thbbb  o  FAXbUBB  TO  OouMxt  SoBDOii  Tax  Dobdw  Tbab  in 
which  it  ia  lavied,  the  power  and  anthority  ooofened  by  the  waitant  do 
not  expire  with  the  year,  where  the  tax  levied  ia  upon  peraonal  property. 
If  the  warrant  first  iaaoed  be  loct^  ita  plaoe  may  be  aapplied  by  a  new 
one,  and  aaoh  warrant  proteota  not  only  the  aeoretary  to  whom  it  waa 
iMoed,  bat  alao  his  aaooeaior  in  oflioe. 

il  IBBRAM  AaAIBBT  SCHOOL  OWIOBBS  VOB  ZaXIBO  AX2>  SBLLoro  peTBooal 
property  in  payment  of  a  aohool-hoaae  tax,  the  debodaati  may  give  in 
eridflnoe  a  bond  for  the  deUveiy  of  the  property  exeonted  by  tiie  plaintift 

Tbs8pas8  for  the  yalne  of  a  hone.  The  defendantB  admitted 
ibe  taking,  and  justified  as  school  officers,  for  that  the  horse 
was  levied  upon  and  sold  to  satisfy  a  school-house  tax  assessed 
against  said  plaintifF.  The  replication  denied  the  authority  of 
the  defendants  to  make  the  seizure.  The  action  was  tried  hj 
^  court  and  a  judgment  rendered  for  the  defendants.  The 
other  facts  are  stated  in  the  opinion. 

0.  WUUmon  and  J.  M.  C<ueyj  for  the  appellant 
No  appearance  for  the  appellees. 

• 

67  Ciourt,  Wbioht,  G.  J.  The  questions  made  in  this  case 
rdate  alone  to  the  admisaon  of  certain  testimony. 

Reed  was  the  president  and  Gxiffen  was  the  secretary  of 
flchodl  district  numher  4,  Washii^ton  township,  Keokuk 
OQunty,  and  were  elected  and  qualified  in  1867.  Tliey  claim 
that  in  Octoher,  1856,  a  school-house  tax  was  assessed  in  said 
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district  upon  the  properfy  therein,  inelnding  that  of  plaintiff; 
and  that  for  the  purpose  of  collecting  eaid  tax,  they  levied 
upon  and  sold  his  horse,  and  that  this  is  the  trespass  of  which 
he  complains. 

For  the  purpose  of  proving  said  assessment,  defendants  pro- 
posed to  prove  hy  competent  witnesses  the  loss  of  certain 
records  belonging  to  said  district,  in  1866.  Such  loss  being 
folly  established,  defendants  then  proposed  to  prove  the  con- 
tents of  said  records.  The  witnesses,  in  speaking  of  said 
records,  described  them  as  being  kept  on  half-sheets  and  quar- 
ter-sheets of  paper,  not  bound  in  book  form.  To  aU  this  testi- 
mony plaintiff  objected,  for  the  reason  that  this  was  not  such 
a  record  as  a  school  district  was  bound  to  keep,  and  that  the 
existence  and  contents  of  a  public  record  could  not  be  proved 
by  paroL 

The  question  would  not  seem  to  admit  of  a  reasonable  doubt 
The  existence  and  contents  of  an  ancient  record,  when  lost, 
may,  under  some  circumstances,  be  presumed.  Whether  an- 
cient or  recent,  after  proof  of  the  loss,  its  contents  may  be 
proved,  like  any  other  document,  by  secondary  evidence. 
Where  the  original  is  lost  and  a  copy  can  be  produced,  of 
course  this  would  be  better  than  parol  evidence  of  the  contents, 
and  its  production  should  be  required.  If  the  existwice  of 
other  and  better  evidence  is  not  disclosed,  then  the  contents 
may  be  proved  by  parol:  1  Oreenl.  Ev.  509,  sec.  84,  note  2^ 
In  Stockbridge  v.  Stockbridge,  12  Mass.  400,  it  was  held  thai 
the  incorporation  of  a  town  might  be  proved  by  parol.  Becords, 
generally,  it  is  said,  are  to  be  proved  by  inspection,  or  by 
copies  properly  authenticated,  but  if  there  be  sufficient  proof 
of  the  loss  or  destruction  of  a  record,  much  inferior  evidence 
of  its  contents  may  be  admitted,  and  it  cannot  be  doubted  thai 
parol  evidence  is  competent  to  prove  the  existence  and  loss  of 
a  record:  1  Stark.  Ev.  355. 

The  contents  of  the  lost  record  being  established,  and  it 
being  thus  shown  that  a  tax  had  been  levied  in  October,  1855, 
defendants  offered  a  paper  which  was  in  the  handwriting  of  the 
secretary  of  the  district  (but  whether  of  one  of  these  defend- 
ants does  not  appear),  showing  the  amount  due  from  the  sev- 
eral citizens  of  said  district,  with  memorandums  as  to  who  had 
paid.  This  paper  contains  the  name  of  the  plaintiff,  with  others, 
and  the  amount  of  tax  opposite  his  name,  as  stated  in  the 
answer,  which  appears  to  be  unpaid.  The  bill  of  exceptions 
states  that  this  was  the  only  written  evidence  remaining  of  the 
tax  list  of  1855.    Plaintiff  objected  to  the  introduction  of  thi» 
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paper,  but  upon  what  ground  is  not  stated.  The  objection  was 
overruled,  and  he  excepted.  This  list  is  spoken  of  in  the  as- 
signment of  errors  and  agreement  as  that  advertised  by  the 
secretary,  and  we  suppose  it  to  be  the  one  required  by  section 
1130  of  the  code.  This  section  makes  it  the  duty  of  the  secze> 
tary  to  obtain  a  transcript  of  the  last  assessment  roll  of  the 
county,  adding  thereto  any  taxable  property  therein  omitted, 
and  to  post  up  a  list  of  the  persons  taxed,  at  three  or  moors 
plaoes  in  the  district,  with  the  amount  due  fiom  each  set  oppo- 
site their  respective  names.  If  the  writing  ofTered  was  this 
transcript^  or  one  of  the  lists  so  posted  up,  there  can  be  no  rea- 
sonable doubt  as  to  its  admissibility.  If  the  defendants  could 
prove  any  portion  of  the  record  relied  on  by  the  record  itself 
or  by  copies,  they  would  certainly  have  a  rights  and  it  would 
be  their  duty,  to  do  sa  A  part  might  be  proved  by  parol,  and 
a  part  by  higher  or  primary  evidence. 

And  before  leaving  this  point  in  the  case,  we  will  notioe  an 
objection  made  by  the  plaintiff,  and  which  appropriately  should 
have  been  considered  when  disposing  of  the  first  point  in  the 
case.  We  allude  to  the  manner  of  keeping  the  records  by  the 
school  officers — ^it  being  shown  that  they  were  kept  upon  sepa- 
rate pieces  of  paper,  some  half  and  some  quarter  sheets.  The 
law  makes  it  the  duty  of  the  secretary  of  the  district  to  reoord 
all  the  proceedings  of  the  board  and  of  the  district  meetings, 
in  separate  books  to  be  kept  for  that  purpose.  Now,  it  certainly 
would  tend  much  to  the  safety  and  judicious  disposition  of  the 
school  business  of  each  district  if  this  provision  was  strictly 
and  technically  followed— each  secretary  furnishing  himself 
with  good,  substantial  blank-books,  in  which  to  record  the  pro- 
ceedings. And  we  may  be  permitted  to  say  that  in  a  matter 
of  so  much  importance,  and  oue  affecting  so  many  interests, 
there  is  entirely  too  much  carelessness  in  the  manner  of  keep- 
ing the  records  and  proceedings.  And  yet,  we  are  not  prepared 
to  say  that  this  requirement  is  so  fer  mandatory  as  that  all 
the  proceedings  of  a  board  or  district  would  be  void  because 
they  were  recorded  on  loose  sheets  of  paper  instead  of  a  bound 
book.  We  regard  it  as  directory — a  direction,  however,  that 
prudence  would  dictate  always  to  follow.  To  hold  such  pro- 
ceedings void  would  make  offioers  subsequentiy  in  office,  liable 
for  the  £Eulure  of  their  predecessors,  to  comply  with  a  directory 
pioviaion  of  the  statute,  while  the  fact  of  the  levy  of  the  tax, 
cr  the  compliance  with  the  law  in  every  other  respect,  might 
be  most  incontrovertibly  established. 
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The  next  point  in  the  case  aiisee  upoQ  these  fiurts:  The  tax 
was  levied  or  voted  in  October,  1865,  and  the  recordfl  loet  in 
1856.  In  June,  1857,  the  president  of  the  district,  one  of  the 
present  defendants,  issued  his  warrant  to  the  secretarj,  the 
other  defendant,  authoriring  and  commanding  him  to  collect 
the  taxes  so  levied  and  advertised,  and  also  a  list  advertised 
in  December,  1856.  This  was  the  warrant  under  which  the 
horse  was  sold.  To  the  introduction  of  it  the  plaintiff  ob- 
jected, for  the  reason  that  it  purports  to  be  issued  in  June,  1857, 
directing  the  collection  of  taxes  levied  in  1855— the  record  of 
the  levy  having  been  lost  before  the  issuing  of  said  warrant. 

If  the  tax  was  in  fact  voted  at  a  regular  meeting  in  October, 
as  claimed,  in  accordance  with  section  1115;  and  if  the  record 
thereof  was  made,  as  required;  and  it  further  appeared  that 
the  transcript  had  been  obtained,  and  the  list  posted  as  directed 
in  section  1180 — ^ihen  it  was  the  duty  of  the  president  to  issue 
his  warrant  to  the  secretary.  By  reference  to  sections  1130, 
1181,  and  1182,  it  will  be  seen  that  the  list  is  to  be  posted  by 
the  secretary  at  least  thirty  days  previous  to  his  proceeding  to 
collect  the  tax;  that  during  this  thirty  days  persons  may  apply 
for  relief  if  taxed  beyond  their  due  proportion;  and  thistt  after 
this,  the  president  issues  his  warrant.  The  provisions  contem- 
plate, beyond  all  question,  that  the  warrant  shall  issue  imme- 
diately, or  soon  after,  the  expiration  of  the  thirty  days,  and 
that  ike  secretary  shall  proceed  at  once  to  the  collection  of 
the  taxes.  And  the  whole  spirit  and  policy  of  the  law  indi- 
cates that  the  collection  is  to  be  made,  if  possible,  during  the 
year,  and  a  report  made  to  the  county  treasurer  of  the  delin- 
quent lands  in  time  for  sale,  in  the  same  manner  that  he  sells 
other  lands  for  delinquent  county  taxes  for  that  year:  Sees. 
1133,  1134.  If,  however,  there  shall  be  a  failure  to  collect 
during  the  year,  we  are  not  aware  that  the  power  and  authority 
conferred  by  the  warrant  expires  or  ceases.  And  certainly  it 
does  not,  where  the  tax  levied  is  upon  personal  property,  and 
not  upon  real  estate.  If  the  warrant  thus  issued  shall  be  lost, 
it  may  be  supplied  by  a  new  one,  and  the  right  and  power  of 
the  secretary  is  none  the  less  clear  and  e£foctive  than  if  the 
old  one  was  stjll  in  existence  and  produced.  Nor  is  the  author^ 
ity  to  the  person  in  office  at  the  time  of  its  issue  alone;  but  it 
protects,  equally,  his  successor.  And  though  no  second  war- 
rant should  issue,  yet  if  the  officer  can  show  that  one  was 
issued,  and  establish  its  loss,  he  may  protect  himself  by  proving 
Its  contents.    And  thus  we  see  that  the  secretary  in  this  case, 
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u  the  SDOoeflsor  to  the  officer  to  whom  the  origiiial  wairant 

psotectioOy 


without  leferezioe  to  the  one  issued  in  1857.  Bnt  i^  instead  of 
doing  this,  he  prodnoes  one  issued  to  supply  that  lost^  we  can 
see  no  objection  to  it 

When  the  secretary  levied  on  the  horse,  the  plaintiff  gave  a 
bond  with  sureties,  conditioned  for  his  delivery  on  the  day 
fixed  for  sale.  On  the  trial,  this  boid  was  oflBared  in  evidence, 
objected  to  by  jdaintiff,  and  the  objection  ofermled.  What 
possible  objections  there  could  be  to  its  introdnctioii,  we  can* 
not  conceive.    None  have  been  pointed  out 

Judgment  affirmed. 


ov  FmiTSJi  TO  BaooKD  CtaroaAiB  BaMunoun  mm»  Aohl-— Ai 
a  gtmnl  rub^  the  tahm  or  mglocit  of  tlit  proper  oAaor  ol  a  Mtpontioa  to 
■aka  and  ^mtp  a  reoovd  of  the  aola  and  raofaituna  of  tba  ooqp«a*a  bodj,  or 
d  ito  boaid  ol  dmoton^  eaanot  eOM  tba  righti  of  tiiird  potaoM  daal^ 
tha  owpo—tion;  Bamki^UiiMtd  8$alm  v.  Damdridge,  12  Wbaat.  64;  Utitmi 
^ak$  T.  Wmbnmn,  7  Pet  28;  ^iOaam  t.  Ittitgrndmi  Dktrki  ^  MSkn- 
bmg,  S3  Iowa»  105;  0%  qfTroi^  T.A.SN.JLJL  Ox,  IS  KaiL  70;  Burgm 
V.  PHi^  2 QiU,  254;  BigelowY.  Oit9qfP^rAAmbop,»V.  J.  L.  297;  BotJt^ 
Kmhtdty  ▼.  SdmifiMBcmk^  1  Fte&  SoL  Om.  180;  Taylor  on  Corp.,  aeo.  263; 
lI)iDononliim.OoKp.,  3ded.»aao.300.  la  the  oaaa  ol  priva*^  coffporationa» 
Una  role  applioa  in  aU  oaaoa;  and  m  the  oaae  of  paUv*  w^«pontlona»  in  aU 
eaaea  exoept  wlMre  the  atatate  impogratively  leqnirea  aU  the  aeta  of  the  gor- 
wmg  body  to  appear  of  record.  la  the  weU-oomndwed  oaae  of  B4mk  q/ 
crated  SkOnr.  Ikmdridge,  12  Wheat.  58,  Mr.  Joetioe  Stoiy,  in  deliyenng 
the  opinion  ol  tiie  ooorl^  nid:  "We  do  not  admits  aa  a  general  propoaitioii, 
that  the  aeta  of  a  ootporatioD,  althoagh  in  aU  other  leapeeta  lii^itly  trane- 
•etedy  are  invaiidy  merely  from  the  omiawoB  to  haTo  themredoeed  to  writings 
aakae  the  atatate  oieating  it  nakee  aaoh  writing  indiapeneable  aa  endenoe» 
or  to  give  them  an  ohUgatory  force.  If  the  atatate  impeeee  each  a  reatrio- 
tioB,  it  mnat  be  obeyed;  if  it  doea  not^  tiMn  it  remaina  for  thoee  who  aasert 
the  doctrine  to  <wtaMiah  it  by  the  piinoipleeof  the  oflmmon  law»  and  by  deci- 
mw  anthoritiea.  Kone  anoh  haTo^  in  dor  Judgment^  boin  prodooed."  Tay- 
lor, in  hie  work  OB  private  coffporationay  layax  "Bat  the  breach  of  a  provinon 
leqairing  acta  of  the  board  to  be  recorded,  whatever  may  be  tte  eOect  of  the 
oDumion  in  rendering  certain  oflleefa  dereliot  in  their  dnttea,  doee  not  impair 
the  validity  of  tiie  nnreoorded  aoti:"  Taylor  on  Corp.,  aeo.  288.  Ihe  omia- 
ooB  of  a  aohool  diatvict  to  make  a  oontraot  made  by  ita  direetore  a  matter  of 
record  on  ita  booka  oenstitntee  no  defonee  in  an  action  afrinat  tlie  diatriet 
vpon  Bock  oontraot:  AiheamY.  Ittiifmdmt Dittrkt qfMaimimrff,  83  Iowa» 
lOS.  Kor  ia  a  aohool  eleetioa  Toid  beoanae  the  ndnntee  of  the  pmeeedingi  of 
the  tanblee  did  no*  atate  evetything  to  have  boM  done  wiiioh  tiie  law  re- 
quiree  to  be  done:  Airpeie  ▼.  Am^  2  Oill»  254.  Where  a  eitylaihi  to  pro- 
vide a  book  for  the  record  of  iti  ordinanoee  after  their  paawge  and  approral, 
bat  they  are  kept  on  file  in  the  office  of  the  oifyclerk,  and  a  third  party 
obtaiBiadaly  certified  copy  of  an  ordinance  ao  placed  on  file,  and  acta  in  good 
faith  aponanbh  ordinanoe^  and  is  indnced  partly  thereby  to  make  large  expend* 
itarm  of  money  in  a  sobieqiient  oontroveny  between  the  city  and  each  third 
party  or  hie  itrignt,  the  role  of  eqnitable  aetoppel  will  apply  to  the  city,  and 
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tiw  doe  pMnge  and  exiatsnoe  of  nid  ordinaooemay  be  proffod  by  parol  teitl-- 
mony:  City  qf  Trof  r.  A,  4bN.B.R,  Ckk,  13  Kan.  70.  And  in  deciding  tha 
ease  of  Big§hw  t.  City  qf  Perth  Ambay,  26  K.  J.  L.  901,  which  was  an  aetiott 
d  debt  brought  to  recover  from  the  city  the  price  of  flagging  funiahed  to  it 
porsnant  to  a  contract  with  its  mayor,  Green,  G.  J.,  eaid:  ''Nor  can  the 
right  of  the  creditor  to  reoorer  depend  upon  the  regcdarity  with  which  the 
minntee  of  the  city  council  are  kept^  nor  whether  they  are  kept  at  alL  It  ia 
ezpreaaly  proved  by  the  dty  clerk  that  a  reaolnticn  substantially  the  same  aa 
that  shown  to  the  deric  of  the  plaintifls  was  passed  by  the  coandL  Whether 
the  resolution  fumiahed  to  the  mayor  was  copied  from  the  minutes,  or  fur- 
nished to  him  before  the  minutes  were  recorded,  or  whether  they  were  ra- 
corded  at  all,  is  a  matter  which  cannot  prejudice  the  claim  of  the  creditor.* 

Pabol  Btidsngs  or  Umbjuobded  Aon  or  Oobporation.— Quesfeicna 
as  to  the  eflTect  of  the  omission  of  a  cocporatioii  to  record  its  corporate  acta 
most  frequently  arise  in  determining  the  admisaihility  of  parol  evidsnce  to 
prove  sudi  acts.  Hie  records  of  a  oorpocatien  are  frimafaek  evidence  off 
its  orgaaiaaticQ  and  subaequent  ptoceedinga;  1  Redfidd  on  Baflways,  73; 
Ryder  v.  AUim  etc,  B.  B.  Co,,  13  SL  516;  Vawier  v.  FnmkSn  CoOege,  63 
Ind.  88;  Biaie  v.  Bayley,  16  Gray,  630;  STWapOs  v.  McKean,  10  Jdiaa.  164; 
Owmff$  V.  Speed,  5  Wheat.  420;  Angdl  &  Ames  on  Corp.,  sec  679.  Whan 
audi  records  eziBt^  they  are  tiie  best  evidence^  and  the  mlea  of  evidenoa 
require  their  production:  Taylor  on  Oocp.,  sec.  263.  But  it  is  not  true  that 
all  the  acts  of  a  corporation  must  be  eatablidied  by  pcdtive  record  evidenoe: 
United  Siaiee  v.  FiOdnrawn,  7  Pet  28.  Where  the  records  of  a  cccporatiaB 
are  omitted  entirely,  or  where  they  are  so  cardesdy  or  impeilectly  kept  aa 
not  to  show  the  adoption  of  resdutions  or  other  acts  of  the  corporation, 
parol  evidence  may  be  omitted  to  show  that  sndi  resdutians  were  adopted 
or  that  such  acts  were  done,  by  the  governing  body,  unless  the  law  or  tiia 
charter  ezpresdy  and  imperativdy  requires  all  matters  to  appear  d  record, 
and  makes  the  record  the  only  evidence:  1  Dilloa  on  Mun.  Corp.,  3d  edL, 
sees.  300,  301;Wood*sFiddonCorp.,8ec364;(>oioi^  r.  Cfeneaee  2iming  Co,, 
65  CsL  273;  Powetheik  Co.  v.  Stanly,  9  Iowa,  511;  Boee  r.  City  qf  Madteeet^ 
1  Ind.  281;  Langedaie  v.  Bouton,  12  Id.  467;  /mfinupofit  v.  Indmry,  17  Id. 
175;  2>6^A»  V.  Swme,  36  Id.  90;  WhUe  v.  State,  69  Id.  273;  Pntkro  v.  Mm- 
den  Seminary,  2  La.  Ann.  939;  Vickeburf^  etc.  B,  B.  Co.  v.  Ouaddta,  11  Id. 
649;  Moor  v.  NenffiM,  4  GreenL  44;  TroU  v.  Warren,  11  Me.  227;  Cram  t. 
Bangor  Emm  Proprietary,  12  Id.  354;  State  v.  QoO,  32  N.  J.  L.  285;  Dor- 
Ungton  v.  CcmiwnweaJUh,  41  Pa.  St.*68.  In  Pretkro  ▼.  Minden  Seminary, 
enpra,  it  was  hdd  that  parol  evidence  was  admissible  to  prove  a  readutica 
of  the  board  of  directors  of  the  corporation,  anthcrudng  its  president  to 
execute  a  mortgage  in  the  name  of  the  oorporaticn,  where  the  witneas,  who 
was  secretary  of  the  corporation,  testified  that  the  resduticn  was  written  by 
him  as  secretary  on  a  slip  of  paper,  and  never  transcribed  on  the  minuta> 
book;  that  the  paper  had  been  Icst^  and  that  an  unsuccessful  search  had  been 
made  for  it.  The  court  in  that  case  said  that  to  refuse  the  plaintiff  the  benefit 
of  the  oral  proof  of  the  lost  writing  would  in  reality  be  permitting  a  corpora^ 
tion  to  take  advantage  of  the  cirdoBsneoi  of  its  own  officers  and  aervanta. 
And  where  there  is  no  record  of  the  act  of  a  oocporation,  sudk  act  may  be 
proved  by  presumptive  evidence^  as  in  the  case  of  a  private  parson:  Bank  qf 
United  Statee  v.  Damdridge,  12  Wheat  64;  United  Statee  v.  FUlebrown,  7 
Pet  28;  Crowley  y.  Oeneeee  2iming  Co.,  55  Csl.  273;  C^  qf  Lexington  ▼• 
Beadley,  5  Bush,  608;  Burgeee  y.  Pne,  2  Gill,  254;  Dunn  v.  SL  Andreafe 
OhMTck,  14  Johns.  118.  In  the  case  Ust  dted,  the  plaintiff  had  perfowiiad 
■arvioes,  aa  deriL  of  the  church,  for  the  corporation,  for  which  ha  had  rsodvad 
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pajmonte.  The  reoordi  of  thdotapogmtiop  contrined  cnfaJM  ol  the  pty* 
iMBt  of  momeyi  at  levenl  tunes  to  the  pbanttfl^  but  no  motstun  was  so- 
tved  OQ  the  sdrnttss  or  xeeoids  of  the  oaiporatioa  sfpofaitfaig  him  derk  of 
Iheehimh.  The  oonrt  held  that  it  was  not  neeessaiy  to  shoir  by  the  xeeoids 
that  SQflh  a  Tote  had  boin  had,  and  that  there  was  snfficisnt  erideneo  of  an 
oi^lied  fvomlae  by  the  oorporation  to  make  the  oompensation.  Ifr.  Justioe 
Story,  ^'T^TT^-g  this  sabjeet  hi  the  ease  of  Bamk  </  UnMi  SkUm  t.  Dtm^ 
dHdge,  12  Wheat.  74^  said:  ''Here^  than,  seooadaiy  efidenoe  and  presan^ 
tire  ptoof  was  admitted  in  a  snit  against  tiie  ooiporation  to  fix  its  lesponsi* 
Uxlj.  A  Tote  of  the  ooipofation  was  presumed  from  other  aoti^  tho«i|^ 
there  was  no  proof  of  snoh  a  yote  being  on  reoosd.  If  the  oocporation  had 
ebown  that  no  snoh  Tote  had  boM  on  reoord,  woold  the  presamption  have 
bsen  eonmlettlT  reDsDed  f  Woold  tiie  ffmiwiirn  of  the  oomoration  to  rooord 
its  own  doingB  have  prejndieed  the  lights  of  the  party  relyhig  npon  the  good 
liith  of  an  aetoalTote  of  the  oorporation?  If  snoh  sdmisswsi  wonld  not  be 
iktsl  to  the  plaintiff  in  saits  against  the  oocporation  (as  in  oar  opfaiion  it 
would  not  be)»  it  establishes  tiM  laot  tiiat  acts  of  the  oorporation  not  raoorded 
may  be  estabHshed  by  parol  proofsi  snd,  of  ooorso^  by  pt'esiiiiiptife  prooii* 
in  resson  and  Justioe^  thsre  does  not  seem  sny  solid  groond  why  a  ooipora- 
tion  mi^  not^  in  ease  of  the  omisskm  of  its  offioers  to  pioserve  a  written 
rmordy  ghresmoh  proofs  in  support  of  its  nf^xta  as  woold  he  admiwsible  in 
soiti  against  it  to  sapport  adrerse  xi^^ts.  The  true  qoestioa  in  sueh  ease 
woold  seem  to  bs^  not  whidi  party  was  plaintiff  or  defendant^  but  whether 
thi  efidenoe  was  tim  best  tim  nators  of  tim  ease  admitted  of^  and  left  nothing 
biUnd  in  the  possessjon  or  oontrol  of  the  psrty  higher  than  secondary  eyi* 


But  whebm  Llw  ok  Geabtbb  Bbquxbu  Glxbx  or  Pubuo  Cqb«»uziov 
fo  KxiP  Bjboobd  of  an  the  prooeeding*  of  the  goreming  body  of  fuoh  oorpo- 
tatian,  that  reoord,  or  a  duly  authentioated  oqpy  of  it^  is  the  only  proper  eyi- 
denee  of  tiie  sets  of  the  body,  end  its  absenoe  cannot  be  suppUed  by  psrol 
efidenoe:  {%  qfLogcmipori  t.  OrodteUp  64  Ind.  319;  O^  ^  LomMBe  r,  Mc- 
MBgme^  7  Bosh,  661;  JordfiOiY,  School  DitMei,  88  He.  164;  Okg qf  Lowell r. 
WkeOoek,  11  Oosh.  891;  HarrkY.  TF^ifaomS^  4 Gray,  488;  JforrlmiT.  OU^^ 
LoHraMe,  08  Mass.  219.  In  the  last  caw  cited,  it  was  held  that  if  the  recotd 
of  the  proceedings  of  a  dty  council  did  not  show  that  a  fote^  by  whioh  it 
appointed  a  committee  to  odebrate  a  public  holiday,  and  anthoriaing  an  ex- 
penditure for  that  pozpose,  was  taken  by  ayes  and  nay%  as  required  by  the 
statotsb  the  city  was  not  reaponsibleto  a  person  who  was  wounded  by  a  rocket 
bought  by  the  committee^  and  negligently  fired  mder  their  directioa  in  oele- 
bntiag  the  holiday.  In  the  case  of  Ol^r  ^  Xcffonqgori  ▼.  (Avdbag;  64  Ind. 
119^  tiie  general  law  of  Indiana  required  that  "all  by-laws  and  ordinances 
shall,  wiflun  a  reasonsble  time  after  their  pasmge^  be  recorded  in  a  book  kept 
lor  that  puiposs^  and  shall  be  signed  by  the  presiding  oflloer  of  the  city,  and 
attested  by  tiie  clerk.  On  the  adoption  of  any  by-law%  ordinances,  or  reeo- 
hitions^  the  ayes  sod  nays  shsU  be  taken  and  entered  on  the  reoord.**  It 
vas  bald  that  the  profisioii  requiring  the  ayes  and  nays  to  be  recorded  was 
mandatoqr,  *>id  that  parol  ofidsnoe  was  not  admissible  to  prof e  the  ayes  and 
aaya  upon  tim  adoption  of  a  resolution  by  the  city  oouneiL 

I»m?oi.ATfOHf  nr  Rboobdb  of  Oobpobatiok.— A  corporation  is  not  bound, 
as  to  third  persons,  by  interpolations  frandulentiy  made  in  its  record^  unleea 
eadi  third  peteona  have  ssen,  or  acted  upon,  or  bean  misled  to  their  injury  by 
eadi  inteipolationa.  It  is  not  estopped  or  bound  hy  such  fraudulent  addi* 
unless  it  is  shown  to  bafo  been  negligent  in  omitting  to  make  due  oor^ 
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cf  lb#noiMd%  Hid  tiisfe  wniib  imiiionift  third  pi^rfim  bM  Iwm 
Uierabj:  HoUm  t.  Sc^  ISi  Mum.  181. 

Tam  nmnDAL  qah  n  cdid  m  iSftaw  t.  Oin  80  lomm,  S89^  to  the  poiat 
thftt  fltstsfeM  praoribniff  tiiB  mMmg  uid  tinM  of  tho  dittrihiiy  ^  ditiBB  by 
pttUio  oOdM  an  diiootoiy,  aad  van*  of  onmplmacit  thawwith  doM  wok  n»^ 


BahiBY  V.  HAIUU8. 

IsiowAfaLj 

VUIMK   OV   PbHWIII  AL    PMPnTT    SZTBBHLT   StOVhiSBM   YMMW 

Taut  WBMJUL  wot  Fa«  loYnmia  imtQ  tiiepriooii  poldy  a  ade  by  tte 
iKtftar,  bcim  jMrformuioo  of  tbo  OQBdhioi^  to  a  tfaM  pflma  1^ 
notiee  of  tbo  atipolatioo,  ountoya  no  titlo. 

BMPLBviir  for  blacksmith's  toolB.  The  pUintiff  left  the  tools 
with  one  Eingsley ,  under  an  agreement  that  if  Kingaley  Bhould 
pay  a  certain  note,  the  title  to  the  tools  should  become  vested 
in  Eingslej;  if  not,  the  title  was  to  remain  in  the  plaintiff. 
Kingsley,  who  did  not  pay  the  notCi  sold  and  delivered  the 
tools  to  ibe  defendant  The  court  gave  judgment  Sat  the  d^ 
fmdant,  and  the  plaintiff  appealed. 

John  T.  Clark,  tat  the  appellani 

No  appearance  tat  the  appeUee. 

By  Court,  SrocKTONy  J.  By  the  terms  of  the  agreement  with 
Bailey,  Eingsley  had  no  right  of  property  in  the  blacksmith's 
tools  until  the  payment  of  the  note  left  with  Clark.  This  note 
not  being  paid  according  to  agreement,  Kingsley  could  pass 
no  valid  title  in  the  tools  to  the  defendant,  and  the  plaintiff 
might  resume  the  possession  of  the  property  at  his  option:  1 
Parsons  on  Cont.  441,  449. 

In  Sargent  v*  Oib,  8  N.  H.  825,  famitore  was  delivered  to 
one  Wilson,  upon  a  contract  that  he  should  keap  it  six  months, 
and  if  within  that  time  he  should  pay  for  it,  he  was  to  have  it 
at  cost,  but  otherwise  he  was  to  pay  twenty-five  per  cent  upon 
ibe  cost  for  the  use  of  it  Wilson  sold  and  delivered  the  furni- 
ture to  the  defendant,  who  knew  nothing  of  the  contract  upon 
which  Wilson  received  it  It  was  held  by  the  court  that  a» 
there  was  an  express  stipulation  that  the  property  should  not 
be  Wilson's  until  the  price  was  paid,  he  could  not  be  regarded 
as  a  purchaser,  and  no  property  passed  to  him;  and  that  the 
contract  by  which  he  gained  the  right  to  purchase  gave  him  no 
right  to  sell,  and  the  goods  still  remained  the  property  of 
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the  plaintiff:  See  mlao  (Upland  v.  Bo^qmt^  4  Waeh.  594;  Porier 
y.  PeUengiOj  12  N.  H.  299;  Gambling  v.  Read,  1  Meigs,  281; 
Biodow  y.  EwnOey,  8  Vt  151;  BarreU  y.  iVttcAani,  2  Pick.  512 
[13  Am.  Deo.  449].  In  New  York  it  has  been  held  that  a  bona 
fide  purchaser,  without  notice  of  the  conditional  sale,  wiU  be 
entitled  to  hold  the  property:  Haggerty  y.  Palmer^  6  Johns.  Ch. 
437;  JTedler  y.  .FVeM,  1  Paige,  815;  Smiihv.  Lyne$,SV.Y.41. 
Upon  an  eTainination  of  the  anthoritiesy  howeyoTi  we  are  satis^ 
fied  with  the  ruling  in  Sargent  y.  GVb,  •tipra,  and  hold  aooord* 
ingly  that  the  plaintiff  was  entitled  to  recoyer. 
Judgnient  reyersed. 

WBiear.  C.  J^  deKyered  a  dissenting  opinion* 


Im  OeumifniMUL  Sau^  Tuls  io  Geoss  RDfAnra  or  Snxm  vM  tbe 
eamlirfkm  is  pttforaiBd:  See  OraAer  t.  Outttfer,  SQ  Am.  Dea  118^  note  Ifl; 
mhten  cftfaor  omm  ue  eolkoted.  A  hemttJUe  purahaMr  of  periqnftl  |itmwiijf 
from  ona  wbo  bold  tlM  pomomHm  imdar  a  oontrMi  of  pnwhiio  upon  the  coc* 
pre»  ocadition  that  ho  would  peif onn  a  ipooifio  aot^  whiofa  ho  fuled  to  do^ 
eamiot  liold  iho  lamo  agamot  tiio  ilxst  Tendor:  RMu(m  t.  OhapQnet  9  Iowa» 
96;  Bafar  T.  ^ofl;  16  Id.  S79;  JToMfiy  t.  ShtHHidt,  43  Id.  548,  aU  oittiig  iho 
prine^al  caoo.  A  ooniraot  may  bo  made  by  whidh  the  pomemiim  of  pormnal 
pfuporty  la  dolmrod  to  aaothor  with  a  tiipDlatioii  that  tiie  title  ahall  not 
too!  in  him  vatil  ho  pa ja  or  looom  the  pmohaoo  prioo.  Snob  an  agrttmwl 
Bi  not  a  aola  inframutit  bat  an  agroommit  lor  a  fnteo  aolas  Matmif  r.  Woodsy 
SB  Id.  9091  ako  dtbg  the  piineipal 
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It  lOWA.  ML] 

em  Cetawa  io  Qnm  Dwemtmjn  Qnnmia  amd  Oumm  ov  CUs^  «• 
tba  gramd  that  bo  baa  admitfeod  the  plaiatiff'a  demand  and  wt  np  new 
mattar»  it  no  groond  upon  whisb  to  baao  an  appeal,  nor  lor  the  aadign- 
mflut  ofanemr. 

iMiKmsn  Of  FanmiMOET  Nets  bdoibs  It  d  Dua  takoi  it  bee  Iram  anj 
ri^t  of  the  maker  to  a  oet-cff  against  the  orignial  payee;  and  thereforo^ 
in  an  aotion  bj  the  indorMO  of  soeh  a  note  against  the  maker,  a  depositum 
dssigned  to  pcore  SQcb  aet-off  is  madmimible  In  evidenoOi 

TmcaamoKT  Kon  n  hot  Ovnanm  vwnh  Datb  or  Omaoa  bats  Pamid. 

Fjjvr  TO  Sun  BHora  Pftnunr  nr  Oodbt  mat  bb  Oalud  is  Wmm^ 
witiioiit  boing  served  with  a  subpcena. 

Acnov  on  a  promissory  note  brought  by  the  indorsee  against 
the  maker.  The  defendants  answered,  admitting  the  giving  of 
the  note  and  also  the  assignment  "after  maturity  and  dis- 
honor/' and  then  pleading  a  set-off  of  a  claim  against  the  payea 
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The  plaintiff  recovered  and  the  defendants  appealed.    The 
other  facts  are  stated  in  the  opinion. 

H.  C.  Hendenon  and  T.  Broumj  for  the  appellants. 
Thomas  Wikan^  toot  the  appellee. 

By  Goorty  Woodward,  J.  1.  The  error  first  assigned  is,  that 
the  conrt  refused  to  give  defendants  the  opening  and  close  of 
the  case,  which  they  claimed,  upon  the  ground  that  they  had 
admitted  the  plaintiff's  demand  and  set  up  new  matter.  This 
is  not  a  proper  matter  upon  which  to  base  an  appeal,  nor  for 
the  assignment  of  an  error.  Nor,  if  it  were,  has  the  defendant 
CO  admitted  the  plaintiff's  cause  of  action  as  to  allow  his  claim. 
The  admission  of  the  assignment  is  materially  qualified;  and 
besides,  the  answer  does  not  present  a  defense,  nor  yet  an 
avoidance,  as  they  sometimes  term  it,  but  they  plead  a  set-off, 
which  is  in  the  nature  of  a  cross-action.  This,  standing  alone, 
would  give  them  the  right  to  the  position  they  claim,  but  they 
do  not  clearly  admit  the  plaintiff's  cause;  and  we  allude  to  it 
for  the  reason  that  they  confound  it  with  matters  of  defense. 

2.  The  second  error  assigned  is  the  refusal  to  admit  the 
deposition  of  one  Edwards.  This  was  designed  to  prove  the 
matter  of  the  set-off,  and  the  court  held  that  this  coidd  not  be 
urged  against  the  plaintiff,  he  being  an  indorsee  before  the  note 
became  due.  A  copy  of  the  note  is  given  in  the  statement 
The  defendants  urged  that  it  was  overdue  when  assigned,  for 
that  the  dajrs  of  grace  were  not  to  be  regarded  in  a  question  of 
this  nature.  The  note  was  dated  the  first  of  September,  was 
due  in  ten  days,  that  is,  on  the  eleventh,  and  the  days  of  grace 
would  run  to  and  include  the  fourteenth.  It  was  assigned  on 
the  thirteenth  day.  It  was  not  overdue  when  indorsed,  and  the 
set-off  could  not  prevail  against  the  indorsee,  the  plaintiff,  and 
of  consequence,  the  deposition  was  not  admissible  to  prove  it 
against  him. 

Upon  the  proposition  that  a  promissory  note  is  not  overdue 
until  the  days  of  grace  are  passed,  we  would  refer  to  a  few  au- 
thorities, as  either  holding  this  expressly,  or  involving  it  in 
other  points  ruled:  Byles  on  Bills,  262;  Bank  of  Utiea  v.  Wa^er^ 
2  Cow.  766,  in  which  interest  was  cast  including  these  three 
days,  and  the  court  say  that  ^'for  every  practicable  purpose, 
the  days  of  grace  are  a  part  of  the  note  itself: "  Hogan  v.  Cuyler^ 
8  Id.  203,  which  says  that  it  cannot  be  sued  during  these  days: 
Boss's  Lead.  Cas.  409,  note.  A  presentation  on  the  second 
day  of  grace  is  premature:  Leaviit  v.  Simes^  3  N.  H.  14;  and 
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Savings  Bank  v.  Batesj  8  Conn.  605,  is  a  tbtj  similar  case.  It 
was  there  held  that  the  maker  had  no  right  to  pay  it  to  anj 
one  nntU  the  third  day.  A  bank  held  the  note  as  indorsee,  and 
failed,  and  on  the  first  day  of  grace  he  offered  to  pay  it  in  bills 
«f  the  branch,  which  they  refused.  He  held  the  bills  to  offer 
on  the  third  day,  but  on  the  second  day  of  grace  the  bank 
assigned  the  note  to  the  plaintiff.  The  court  held  that  the 
days  of  grace  constitute  a  part  of  the  original  contracty  and 
that  its  negotiability  was  as  unrestrained  during  these  days  as 
before  their  commencement.  They  say  that  a  negotiable  note, 
payable  in  sixty  days,  is,  in  law,  one  payable  in  sixty-three 
dajrs,  and  during  that  time  no  demand  can  be  made;  and  if 
negotiated  on  the  sixty-first  or  sixty-second  day,it  is  not  nego- 
tiated overdue. 

3.  The  third  assignment  is  to  the  refusing  to  compel  the 
plaii^tiff  to  testify,  without  being  subpoenaed  regularly,  he  being 
present  in  court  when  called  upon  by  the  defimdant  as  a  wit- 
ness. If  the  party  were  duly  summoned  by  subpoena,  he  oould 
not  be  compelled  actually  to  testify,  but  he  might  submit  to  the 
altematiyes  mentioned  in  sections  2421  and  2422  of  the  code. 
It  IB  understood,  therefore,  that  the  defendant  claimed  that  the 
party  being  present  in  court  might  be  called  asa  witness,  with- 
out being  served  with  a  subpoena.  The  court  ruled  according 
to  this  view,  and  held  that  he  was  obliged  to  take  the  position 
of  a  witness,  being  socalled  upon.  We  think  this  was  correct 
The  object  of  the  summons  is  only  to  give  notice  and  to  call 
the  witness  in,  and  if  he  is  already  in  court,  he  requires  no 
farther  notice.  A  witness  who  is  not  a  party  cannot  make  this 
objection,  and  neither  can  the  party.  In  legal  theory,  he  is 
abready  in  court,  and  always  prepared  to  testify  the  truth. 

Therefore,  there  being  no  error  found  in  the  judgment  afore- 
said, the  same  is  affirmed. 

Daib  ov  Gba£%  whbi  Allowxd:  See  OUphatd  r.  DoOatp  66  Am.  Deo.  146^ 
«ole  U7»  wfaare  other  oatM  are  ooUeoted.  The  prino^al  eaee  Is  ettod  in 
^igarr.  Om-,  8  l0fra»  896.  ptM,  p.  816^  to  the  poiBft  thai  the  holder  of  a 
aigBliiiUe  notoaHJgaad  daaiig  tbe  three  daja  of  graeeie  pioteeled  agidiiil 
hj  the  flMker  to  the  nme  ezt«t  aa  If  il  w«fe  ani^Md  botee  thai 
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Edgab  V.  Gbeeb. 

PknnmmT  ov  Nmoeiabui  IvBimuiaiiT  vom  PAnnirr  Biraai  Licr 
D  AT  cm  GmiflB  is  pmiatDn^  m  tlM  mttnuiMBl  is  not  duo  till  fhrnu 

Whbui  Two  Statutsi  <nr  fiUia  Snusor  Ooinuor,  tiM  one  Urt  oiaelBd 
mmBt  haye  preoodaooo. 

Action  on  a  promisaory  notOi  broaght  by  the  indoraee  against 
the  maken  and  the  indoraer.  The  note  was  dated  on  the  six- 
teenth  of  June,  1867,  and  was  due  in  three  months.  The  peti* 
tion  averred  that  on  the  seyenteenth  of  September,  1857,  the- 
note  was  presented  to  the  makers  and  payment  demanded  and 
refused;  and  that  on  the  same  day  notice  of  such  presentment 
and  non-payment  was  given  to  Greer,  the  ind(»rser.  Greer  de- 
murred on  the  ground  that  the  note  was  presented,  protested^ 
and  notice  of  non-payment  given  before  it  was  due.  The  de- 
murrer was  sustained,  and  the  plaintiff  appealed. 

SeeverSf  WUUamBj  and  SeeverSj  for  the  appellant 
H.  C.  JTimdtfffon,  fi»r  the  appellee. 

By  Court,  Wright,  C.  J.  The  case  involves  the  oonstnictioi> 
of  section  967  of  the  code,  and  section  8  of  chapter  108  of  ih» 
laws  of  1853.  The  first  provides  that  "three  days'  grace  are^ 
allowed  on  bills  of  exchange  according  to  the  custom  of  mer- 
chants, but  not  on  any  other  instruments,  and  a  demand  at 
any  time  during  the  three  days'  grace  will  be  sufficient  for  the 
purpose  of  charging  the  indorser."  The  third  section  of  the 
act  of  1862-8  is:  "Grace  shall  be  allowed  upon  bills  and  notes- 
executed  or  payable  within  this  state,  according  to  the  princi- 
ples of  the  law  merchant,  and  notice  of  non-acceptance  or 
non-pajrment,  or  both,  shall  be  required  according  to  the  prin* 
ciples  of  the  commercial  law.'' 

In  Ooodpaster  v.  Voris^  8  Iowa,  834  [onto,  p.  813],  it  is  held 
that  the  holder  of  a  negotiable  note,  assigned  during  the  three- 
days  of  grace,  would  be  protected  against  defenses  by  the^ 
maker  to  the  same  extent  as  if  assigned  before  that  time* 
And  the  general  rule  of  the  commercial  law  is  stated  by  Ifr. 
Parsons  thus:  "  In  this  country,  all  negotiable  paper  payable 
at  a  time  certain  is  entitled  to  grace,  which  here  means  three- 
days'  delay  of  payment,  unless  it  be  expressly  stated  and 
agreed  that  there  shall  be  no  grace;  and  a  presentment  for 
payment  before  the  last  day  of  grace  is  premature,  the  note 
not  being  due  until  then:"  Parsons  on  Mercantile  Law,  106;. 
Mitehell  v.  Degrand^  1  Mason,  176;  Oriffin  v.  Oaff^  12  Johns. 
423;  Wissen  v.  KoberU,  1  Esp.  262;  Ch.  Bills,  402,  410,  573. 
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That  fhifl  would  be  the  rule  in  this  state,  smoe  the  act  of 
1862-8,  is  admitted,  unless  the  section  of  the  code  quoted  is 
stQl  in  force  as  to  the  time  of  demand.  The  act  of  1862-S 
placed  negotiable  piomissoiy  notes  upon  the  same  footing,  as 
to  demand  and  notice,  as  bills  of  exchange  under  the  code.  If 
it  had  8tq>ped  here,  there  would  have  been  no  difficulty,  for 
then  notice  at  any  time  during  the  three  days  of  grace  would 
have  been  sufficient  to  charge  the  indorser.  But  the  language 
of  the  act  fbrfher  is  that  ^'notice  of  non-acceptance,  or  non- 
payment, or  both,  shall  be  required  according  to  the  principles 
of  the  commercial  law."  One  rule  or  principle  of  this  law,  as 
we  haTe  seen,  is  that  a  presentment  for  payment  before  the  last 
day  of  grace  is  premature,  the  note  not  being  due  until  then. 
The  conclusion  fi)llowB,  ttierefore,  that  the  act  of  1862-8  adopts 
the  rule  of  the  commercial  law,  and  that  that  of  the  code  (sec- 
tion 967)  upon  this  subject  is  repealed.  If  the  last  act  referred 
to  notes  alone,  both  might  stand — the  code  referring  alone  to 
bills  of  exchange.  The  prindplee  of  the  commercial  law  gov- 
ern, however,  since  the  law  of  1862,  and  apply  to  both  notes 
and  bills.  The  two  laws  conflict,  and  because  of  this  conflict 
the  last  must  have  precedence.  It  is  as  if  the  last  law  had 
read,  '^demand  and  notice  after  the  three  days  of  grace  only, 
according  to  the  principles  of  the  commercial  law,  will  be  st^- 
fident  to  charge  tlie  indorser.'' 

Judgment  affirmed. 


am  eoUeotod. 

KmrmAL  ov  Brmm  wr  Iicpuainov;  See  Dad$  v.  Skd^  91  Am.  Deo.  tSi, 
fioto3a7|  Rambw.  iTsiinrfjr,  BS  Id.  289,  noto  206;  Mogenr,  Wainm,Id.lOO, 
aoto  102;  Ntm  r.  Kem,  61  U.  746;  Bnww.  Sch^kr.  46  Id.  447,  note 461; 
Dmgmw.  MS^  46  U.  S06^  note  820;  Jb  jurte  Tratmatt,  42  Id.  676;  note 
680;  JMmw.  {kmmmmmm,  64  Id.  462;  aflto46^  wfaw  prior  cmm aw  ool> 


State  v.  I^'bbeman. 

Ti  IOWA«  4211 

inrnimiT  loa  KaowuroLT  akd  WnLVULLT  Ransixira  Omant 

VOT  Atib  TSiT  Offioia  Ihiobmsd  DKfSimAiiT  at  tika  tbna^  that  ha 
aefead  vadar  the  authority  of  a  waira&t.  It  ia  not  naoaanrj  that  the  In- 
diohnant  ahoold  oat  forth  the  aoti  of  the  ofBoor  at  IflBgth,  or  ahow  that 
1b  walring  tha  anaat  ha  oomplied  in  aU  reapoota  with  the  raqniaitaa  of 
thaatatata. 
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OimoKB  n  Pmsuifiis  nr  Sibviro  Wbit,  to  hatb  DooBABaxD  hd  Dmnr*. 
and  if  a  pu^  who  rasisti  an  offioor  rdiai  on  the  fMt  tiiai  ho  omitted  t» 
dazo  tho  aathoritj  imdar  whloh  lio  Mtod,  thai  h  a  pirapor  mattar  c^ 
dflfoiao. 

I^KB  Off  OoKMiaBioir  ov  Oivnm  ov  BanRoro  Qmnni  nr  Rijoutumi  or 
LwuL  PlKMSBS  is  immateiialt  and  need  not  be  prored  aa  laid  in  an  in- 
diotment;  and  whava  it  ia  alleged  nnder  a  vkUHoei  it  ia  nugatory,  and  no^ 
traToraaMe^  and  if  repugnant  to  the  faot^  it  doea  not  Titiate  the  indiet-^ 
menti  hat  the  vkitUeei  itself  may  be  rejeoted  aa  aoiplnaage. 

DoionvB  Aybbmsbtt  nr  Ihdioimxrt  WmoB  mat  n  Whollt  Qmrniv 
without  detriment  to  the  indiotmenti  may  he  oonaidered  aa  nirpliiaag^ 
and  disregarded. 

liionmin  Isbijxvo  Wabrakt  ov  Axaitsr,  uvdbb  SaonoN  2827  ov  Iowa 
CkXDi^  may^  for  reasons  appearing  to  him  sofficienl^  direot  that  the  per* 
am  arreated  he  brought  before  him  on  the  day  aooceeding  the  date  ol  ^bm 


Indictment  for  ledsting  an  offioer  in  serving  and  attempting 
to  execute  legal  piooesB.  The  defendant  demnrred  to  the  in* 
diotment  on  the  gromids  stated  in  the  opinion.  The  demnner 
was  overmledy  and  the  defendant  pleaded  not  goilty.  On  th» 
trial,  the  state  offered  in  evidence  the  warrant  described  in  th» 
indictment,  to  which  the  defendant  objected,  but  the  olgectim 
was  overruled.  The  jnrj  found  the  defendant  guilty,  where- 
upon he  moved  to  set  aside  the  verdict  and  for  a  new  trial, 
which  motion  being  denied,  he  appealed.  The  other  frols  i^ 
pear  from  the  opinion. 

TempUn  and  FairaU^  for  the  appellant 

8.  A.  Riee^  attomey^eneral^  for  the  state. 

By  Court)  Stockton,  J.  1.  As  to  the  demurrer  to  the  in* 
diotment,  it  was  not  necessary  in  charging  the  defendant  with 
knowingly  and  willfully  resisting  an  officer,  authorized  by  law^ 
in  attempting  to  execute  a  legal  writ,  to  aver  that  the  offioer  at 
the  time  informed  the  defendant  that  he  acted  under  the  au* 
thority  of  a  warrant.  In  making  an  arrest,  the  officer  must 
inform  the  defendant  that  he  acts  under  the  authority  of  a 
warrant,  and  if  required,  must  produce  and  show  it:  Code,  sec 
2839.  But  it  is  not  necessary  that  the  indictment  should  set 
forth  at  length  the  acts  of  the  officer,  or  show  that  in  making 
the  arrest  he  complied  in  all  respects  with  the  requisites  of  tho 
statute.  In  serving  the  writ,  he  will  be  presumed  to  have  dis-^ 
charged  his  duty;  and  if  the  defendant  relies  on  the  feet  that 
he  omitted  to  declare  the  authority  under  which  he  acted,  it 
was  proper  matter  of  defense. 

It  is  urged  by  defendant,  in  the  second  place,  that  the 
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I  f  :ii(M  niii ;  |] 


nowhere  chaiges  that  the  defendant  resisted  the 
officer  at  the  time  of  the  allied  attempt  by  him  toezecnte  the 
warrant;  and  that  in  this  respect  it  is  uncertain  and  repugnant. 
The  time  of  the  commission  of  the  offense  was  immaterial  and 
need  not  hare  been  proved  as  laid.  Being  alleged  under  a 
videUect^  it  was  nugatory  and  not  traversable;  and  if  repugnant 
to  the  premises,  did  not  vitiate  the  indictment,  but  the  viddieet 
itself  may  be  rqeeted  as  surplusage.  It  would  be  otherwise  if 
the  precise  time  were  the  very  point  and  gist  of  the  cause.  In 
such  case,  the  time  alleged  by  the  videlieei  is  conclusive  and 
traversable,  and  shall  be  intended  to  be  the  true  time,  and  no 
other;  and  if  impossible,  or  repugnant  to  the  premises,  it  will 
vitiate  the  indictment:  Stark.  Cr.  PI.  277,  278. 

It  was  immaterial  in  this  case  whether  the  offianse  was  com- 
mitted on  the  twelfth  of  May  or  the  twelfth  of  October.  It 
may  frequently  happen  that  an  averment  is  faulty,  because 
inconsistent  with  the  &ct,  or  repugnant  to  the  other  parts  of 
the  indictment,  or  is  in  itself  insensible  or  absurd,  without  such 
fault  being  fatal.  Where  the  defective  averment  may,  without 
detriment  to  the  indictment,  be  wholly  omitted,  it  may  be 
considered  as  surplusage,  and  disregarded.  It  is  only  an  in- 
oonsistency  in  the  material  aUegatkms  that  will  vitiate  an 
indictment. 

The  writ,  by  virtue  of  which  the  officer  was  attempting  to 
arrest  the  defendant,  is  set  forth  in  the  indictment.  The  de- 
fendant objects  that  it  is  a  simple  writ,  issued  by  the  county 
judge,  and  not  a  '^judicial  warrant  of  arrest,"  as  alleged. 
Whether  the  writ  sufficiently  answered  the  description  given 
of  it  is  not  so  material  as  the  question  whether  it  was  a  legal 
writ,  as  required  by  the  statute.  Being  satisfied  that  it  is  so, 
we  think  the  objection  of  the  defendant  is  not  well  taken.  The 
demurrer  was  properly  overruled* 

We  think  there  was  no  valid  objections  to  the  warrant  of 
arrest  being  given  in  evidence  to  the  jury.  The  fact  that  it 
was  dated  on  the  twelfth  and  made  returnable  on  the  thirteenth 
of  May  was  not  such  an  objection  as  to  render  the  writ  illegal 
and  void.  The  form  givenin  the  statute,  section  2827,  is  to  be 
pursued  substantially;  but  we  cannot  say  that  the  magistrate 
may  not,  for  reasons  appearing  to  him  sufficient,  direct  that 
the  person  arrested  be  brought  before  him  for  examination  on 
the  day  succeeding  the  date  of  the  writ. 

No  sufficient  reason  is  shown  for  the  interference  by  this 
court  with  the  discretion  of  the  district  court  in  overruling  the 
mi^on  for  a  new  trial.    The  charge  of  the  ooort  to  the  jury 
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was  not  excepted  to,  and  seems  to  us  quite  as  finronble  to  flM 
prisoner  as  he  had  any  right  to  demand.    The  TSidieti  wh 
think,  was  authorised  by  the  evidence. 
Judgment  aflbmed. 


iNDKmm  KKB  Ruiiwi'mii  Oitiusa  nr  Bssoonre  PaooBSMt  8m  AMf  t. 
JfeyoJ^,  06  Am.  Dm.  600;  Si^r,  r«0d;  OSId.  168t  AM t.  JEtanerp  80 Id. 
462. 

T^KS  ov  OommnoH  ov  Owwmta^  whbt  ImtAmtuL:  8m  Gnhht  t.  AoK 
71  Am.  Dea  164^  180;  JfflfarT.  iffMe^  60 Id.  801,  note  804^  wlim oUmt  mms 
•M  oolkoted. 

ICioisxEAixs's  Wabeabt  <nf  OuHMiTjasT  MUB^  ov  RB  Vifliv  8bow  bib 
AvTBMtirr  to  oommil^  in  ordsr  to  Jwtiiy  tfao  oOmt  wlio  iMatM  Us  I^S'ii 
¥•  2V^  B6  Am.  Dm.  777- 


Templb  V.  GOYB. 

ft  I6WA,  fiU.] 

Bill  nr  EooirT  io  Baoona  on  Lost  Kots  omror  as  liiDRAnnD 

OOT  Paoov  or  Loos  of  the  note.  The  ground  npon  wfaSbh  Boeli  a  bill  i* 
nudntunable  Is  tliat  the  oomplainant  aeeka  to  obtdn  a  dlMOfwy  from 
the  respondent  of  an  iutrament  loet  or  deeUvyed,  and  alio  relief  oonae- 
qnent  npon  the  diMovery.  The  bill  ■hooldt  therefon^  etate  tiie  loaip  and 
liiat  without  tiie  deiired  dieoovery  tiie  oomplainant  bM  not  anflkaent 
eridenM  to  maiBtain  a  Buit  at  law.  If  the  inBtmment  ia  not  loat^  or  if 
the  oomplainant  bM  other  mfBdent  eridanM  of  iti  ooatent%  hia  proper 
remedy  is  at  law. 

Bill  in  equity  to  recover  upon  a  lost  note.  The  defendants 
answered  under  oath,  den3ring  the  loss  of  the  note.  The  oom- 
plainant recovered  judgment  and  the  respondents  annealed. 
The  other  &cts  are  stated  in  the  opinion. 

E.  E.  Cooleffy  for  the  appellants. 

By  Court,  Wbight,  G.  J.  There  is  no  testfanony  whatever 
to  sustain  this  decree.  To  go  no  fturfher,  we  remark  that  one 
£atal  defect  consists  in  an  entire  want  of  proof  as  to  the  loss 
of  the  note.  There  is  no  evidence  in  the  case,  except  the  dep- 
osition of  Dobney,  the  payee  of  the  note,  who  swears  alone  to 
the  execution  of  ttie  note  and  its  transfer. 

The  ground  upon  which  such  a  bill  is  maintainable  is  that 
oomplainant  seeks  to  obtain  a  discovery  fitxm  respondent  of  an 
instrument  lost  or  destroyed^  and  also  relief  consequent  upon 
the  discovery.  The  bill  itself  is  required  to  state  that  without 
the  desired  discovery  the  party  has  not  sufficient  evidence  to 
mninfftin  a  suit  at  law,  and  of  course  should  state  the  Ices  or 
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destraotion.  If  the  instnimeiit  is  not  lost,  or  if  the  oomplain* 
Ant  has  other  sufficient  evidence  to  establish  its  contents,  hia 
proper  remedy  is  at  law:  Story's  Eq.  PI.,  sees.  804, 818,  718, 
288;  Findlay  v.  Einde,  1  Pet.  244;  MitC  Ch.  PL  124,  126; 
Walmdey  v.  C&tU,  1  Ves.  sen.  842;  LivingsUm  y.  LMngtUm^  4 
Johns.  Ch.  294  [8  Am.  Deo.  662]. 
Decree  ro  versed. 

OoeiT  €9  Bqumr  has  JuxnraonDOV  ov  B&ul  <v  Duuuvaar  of  sinnwut  cf 
MtoaOi^gad  tolisfv  baaadMtrajod:  See  TViiJ^  ▼•  Xcsm^45  Am.  Dm.  M^ 
M*s  W,  whflN  pvkr  omm  m  colliact>d, 

lv8avoirl4MvKoi%Inniannr]UTaBBaqiviBaD:8M  ITdtoai^. 
Id&  Sm.  97%  note  601,  wlura  cftfaor  OMM  an  ooOmM. 


Statb  u  Johnbok. 

CiiowA.nik] 


ov  hasv  DsoaiB  ii  oroomiii. 

Hmmamrua  Iimm  Maaa  thah  DsuBxainoii;  It  Miin  fo  Mbihtati 
cm  DiUBnuxB  before  ooooliiding  to  do  the  deed. 

lb  Oaasnnm  MmtDnt  or  Fiasr  DasBKi,  Knuao  xusr  bb  PummaATiDi 
but  no  epeoifio  length  el  time  ie  feqoired  for  the  yemedititioQ. 

UnufR  us  OMxmaa  Wqbo  ''FBxmDxzAnD"  iboii  ImefmooiKui  Dmnvo 
Mvja>KB  of  the  fint  degree  ie  not  obviated  by  the  fMt  thet  the  bill  of 
exoeptioiiB  etatM  that  ''the  dietmotion  between  maider  of  the  firrt  and 
Moond  degree  and  manalaaghtw  "  wm  pointed  oat  by  the  eoort  in  other 
inetmetiaiii^  where  the  reoord  doM  not  ihofw  what  thoM  faietraotiooe 


Wteu^  ON  Tbial  vok  Mubdkb,  PuaoNxa's  Oounhil  iNanm  tbat  Da- 
mmABT  n  not  Gunurr,  or  if  ao^  that  the  oflBsoM  ie  mnrder  of  the  first 
degree^  aaid  the  ooartthereopon,  withoat  objeotioiit  ohargM  the  Jnry  that 
if  they  find  the  defendant  gaUty  tfaqr  aboald  find  him  goilty  of  nraider 
of  the  fint  degree^  otfaerwiae^  they  ahoold  find  him  not  gnilty,  the  de- 
ti^^^Ffc'^  iTftHTtftt  oi?fiii>liH",  nor  ia  the  inatractiony  nnder  the  eiroomatanoea^ 


Dma  DaoLABAinnn^  lasimuoriiMis  nr  BaviEiNOi  ia— <hi  a  trial  for 
r,  the  eonrt  inatraotad  the  Jvry  in  ref erenoe  to  the  dying  deolara- 
of  the  daeeaaeds  ''If  yon  reoeive  them  m  tme^  it  will  be  your  dnty 
to  find  the  defendant  gnilty  of  mnrder  in  the  first  degree^  beoaoM  they 
ahow  that  it  wm  dcme  either  in  the  perpetration  of  or  atfeempt  to  perpe- 
teate  a  robbery."    The  Jnry  then  asked  the  oonrt:  "If  we  ahoold  be  of 
the  opialoB  that  the  deeoMed  wm  miataken  in  hia  dying  dadaratiens,  m 
to  the  objeot  delBndaat.had  in  kilUng  [L  e.,  for  hie  monqrl  and  that  all 
irtlmt  parts  of  it  are  tme^  oonld  we  bring  in  a  Terdiot  of  goilty  of  morder 
In  the  aeoond  degree^  or  otherwiM  !"    And  the  ooiirt^  in  reply,  aaid:  "If 
JM  dioold  believe  that  the  deoeaaed  wm  nristaVen  vpoa  the  pdntsatalad 
An.  Dca  Vol*  LXZIV-21 
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1b  jour  qMtlicn,  aad  iliftt  all  ofliar  parti  of  de^edailTt  tmtimtmy 
tn&9  Hid  are  wtiaflad  bom  iha  ofaeamstBiioea  detailad  by  the  tertjmonjr^ 
iliat  tiia  mnrderiru  wiOfiily  deliberatoy  and  oommitted  with  malioe  a£oi«- 
tlMNi^ti  the  Twdioi  ahoold  be  for  murder  In  the  first  degree.  Too  eaii 
find  a  TerdiBt  of  guBty  of  morder  in  tiie  eeoond  degree,  if  the  murder 
mw  wiUfo],  and  wxUi  malioe  aforethought^  though  not  deliberate  and 
premedxtatady  proiHded  yon  are  not  aatiified  that  it  waa  oommitted  in 
tiie  perpetration  or  atten^  to  perpetrato  n  robbery.  In  inqniring  int» 
what  waa  aaid  by  the  deeeaaed  on  the  snbjeot  of  defendant's  object  in 
faiflieting  the  woond,  yon  may  inqnire  iHiethar  be  meant  to  say  that  a> 
robbery  had  been  committed,  or  whether  he  referred  to  the  intention  of 
the  defendant  in  making  the  aaaanlt"  ffdd,  that^  taking  the  first  in- 
stmotion  with  whnt  was  afterwards  said  in  reference  to  dying  dedarA- 
tion%  it  was  not  objeotionable^  or  at  least  not  so  mnoh  so  as  to  alone 
justify  a  rereml  of  tiie  judgment. 

ImoicTMEirr  for  murder.  The  defendant  was  oonyicted  of 
murder  in  the  first  degree,  and  assigned  for  error  the  giving  of 
the  following  instructions:  1.  ''If  you  receive  them  [dying, 
declarations  of  the  deceased]  as  true,  it  will  be  your  duty  to 
find  the  defendant  guilty  of  murder  in  the  first  degree,  because 
they  show  that  it  was  done  either  in  the  perpetration  or  attempt 
to  perpetrate  a  robbery."  2.  "The  form  of  your  verdict  will  be 
as  follows,  if  you  find  the  defendant  guilty:  We,  the  jury,  find 
the  defendant  guilty  of  murder  in  the  first  degree;  or  if  you 
find  the  defendant  not  guilty,  you  will  say,  We  find  the  defend* 
ant  not  guilty."  8.  ''If  you  are  satisfied  fix>m  the  circum- 
stances detailed  by  the  testimony,  that  the  murder  was  willful^ 
deliberate,  and  conmiitted  with  malice  aforethought,  the  ver^ 
diet  should  be  for  murder  in  the  first  degree."  The  ottier  facte 
are  stated  in  the  opinion. 

O^NeiU  and  McLenan^  for  the  appellant. 

8.  A.  Bicej  attamef^eneralf  and  W.  7.  Barker^  for  the  state^ 

By  Court,  Wbight,  C.  J.  We  gather  from  the  record  that 
the  testimony  was  made  up  of  the  defendant's  confessions,  the 
dying  declarations  of  Ostland,  and  what  was  seen  by  the  wit> 
nessee.  The  bill  of  exceptions  recites  also  that  all  of  the  in* 
Btructions  are  not  before  us,  and  that  in  the  portion  omitted 
^'was  contained  the  distinction  between  murder  in  the  first 
and  murder  in  the  second  degree,  and  manslaughter;  that  on 
the  trial,  it  was  contended  and  ui^ged  to  the  court  and  jury  by 
the  counsel  on  both  sides  that  the  verdict  must,  from  the  tes- 
timony and  the  law,  be  either  murder  in  the  first  degree,  or 
not  guilty. 

It  is  further  shown  that  the  jury  propounded  this  inquiry  to 
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the  court:  '^If  we  alionld  be  of  the  opinion  that  the  deoeaeed 
was  mistaken  in  his  dying  declarations  as  to  the  object  defend- 
ant had  in  killing  [t.  e.,  for  his  money],  and  that  all  other 
parts  of  it  are  true,  coald  we  bring  in  a  Terdict  of  guilty  of 
mnrder  in  the  second  degree,  or  otherwise?''  To  this  thecoort 
said:  '^If  yon  shonld  believe  that  the  deceased  was  mistaken 
upon  the  point  stated  in  your  question,  and  that  all  other  parts 
of  decedent's  testimony  are  true,  and  are  satisfied,  from  the 
circumstances  detailed  by  the  testimony,  that  the  murder  was 
willful,  deliberate,  and  committed  with  malice  aforethought^ 
the  Terdict  should  be  for  murder  in  the  first  degree.  You  can 
find  a  verdict  of  guilty  of  murder  in  the  second  degree,  if  the 
murder  was  willful,  and  with  malice  aforethought,  though  not 
deliberate  and  premeditated,  provided  you  are  not  satisfied 
that  it  was  committed  in  the  perpetration  or  attempt  to  perpe- 
trate a  robbery.  In  inquiring  into  what  Was  said  by  the  de- 
ceased on  the  subject  of  defendant's  object  in  infiicting  the 
wound,  you  may  inquire  whether  he  meant  to  say  that  a  rob- 
bery had  been  committed,  or  whether  he  referred  to  the  inten- 
tion of  the  defendant  in  making  the  assault"  In  addition  to 
the  instruction  objected  to  by  the  prisoner  on  the  subject  of 
dying  declarations,  the  jury  were  also  told  that  they  would 
examine  the  circumstances  under  which  they  were  made,  and 
give  them  such  weight  as  in  their  opinion  they  were  entitled 
to^  and  that  if  they  ought  to  be  rejected,  it  was  their  province 
todosa 

The  third  instruction  is  erroneous,  in  that  it  omits  the  ele- 
ment of  premeditation,  in  defining  the  crime  of  murder  of  the 
first  degree.  The  language  of  the  law  is  that  all  murder  which 
is  perpetrated  by  means  of  poison,  or  lying  in  wait,  or  any 
other  kind  of  willful,  deliberate,  and  premeditated  killing,  or 
which  is  oonmiitted  in  the  perpetration,  or  attempt  to  perpetrate, 
any  arson,  rape,  robbery,  mayhem,  or  burglary,  ia  minder  of 
the  first  degree,  and  shall  be  punished  with  death.  Whoever 
commits  murder  otherwise  than  is  set  forth  above  is  guilty  of 
mnrder  of  the  second  degree.  The  general  definition  of  mur- 
der is,  the  killing  of  ahuman  being,  with  malice  aforethought^ 
express  or  implied:  Code,  sees.  256S-2670.  * 

It  will  be  seen  that  to  constitute  murder  of  the  first  degree, 
unless  it  is  perpetrated  by  means  of  poison  or  lying  in  wait^or 
the  perpetration,  or  attempt  to  perpetrate,  some  one  of  the 
crimes  named,  there  must  be  willfulness,  deliberation,  and 
premeditation  on  the  part  of  the  guilty  agent    By  tliis  is 
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meant  not  that  wiUfalness,  deliberationy  and  premeditation 
might  not,  and  would  not,  exist  in  the  case  of  murder  perpe* 
traied  by  means  of  poison  and  lying  in  wait;  or  that  they  may 
not  exist  when  committed  in  tiie  perpetration  or  attempt  to 
perpetrate,  the  crimes  named,  but  that  in  all  the  instances, 
except  those  enumerated  by  the  statute,  it  must  be  willful, 
deliberate,  and  premeditated.  In  murder  of  both  d^prees, 
there  must  be  malice  aforethought,  either  express  or  implied; 
but  to  constitute  murder  of  the  second  degree,  it  is  not  neces- 
sary that  it  should  be  willful,  deliberate,  and  premeditated. 
Premeditation  implies  more  than  deliberation. 

To  meditate  is  to  deliberate,  but  to  premeditate  impUes  an 
act  or  state  of  the  mind  going  before  meditation  or  deliberation. 
It  means  to  meditate  or  deliberate  before  concluding  to  do  the 
deed;  not  alone  to  willfully  take  life,  nor  yet  to  do  it  deliber- 
ately, but  to  predetermine,  to  contrive  by  previous  meditation. 

The  statutes  of  Pennsylvania,  New  Hampshire,  Michigan, 
New  Jersey,  Teimessee,  Bahama,  and  Virginia  use  the  same, 
or  almost  the  same,  laixguage  as  ours  in  defining  murder  in 
the  first  degree,  so  fBir  as  relates  to  the  general  definition.  The 
enumerated  or  particular  instances  in  which  the  party  would 
be  guilty  in  this  degree  in  those  states  differ  from  ours  and 
from  each  other.  By  these  statutes,  murder,  as  limited  by  the 
common  law,  has  been  divided  into  two  classes.  The  boun- 
daries between  murder  and  manslaughter  remain  unchanged. 
It  has  been  held  that  these  statutes,  in  requiring  murder  in  the 
first  degree  to  be  deliberate,  did  not  change  the  common  law 
in  that  respect.  The  distinctive  peculiarity  to  constitute  mur- 
der of  the  first  degree  is,  that  it  shall  be  accompanied  with  a 
premeditated  determination  to  take  life.  The  killing  must  be 
premeditated.  Of  course  we  refer  to  cases  coming  under  the 
general  language  rather  than  the  enumerated  instances  of  the 
statute:  Whart.  Crim.  L.  494;  Dale  v.  State^  10  Yerg.  651;  iZee- 
publica  V.  Mulatto  Bob,  4  Dall.  146;  Commonwealth  v.  JoneSf  I 
Leigh,  612;  Commonwealth  v.  Oreenj  1  Ashm.  289;  State  v. 
Spencer^  21  N.  J.  L.  196;  Stone  v.  StaU,  4  Humph.  86;  Kirk- 
Patrick  v.  Commonwealth^  81  Pa.  St.  108;  Fouts  v.  StaU^  4  G. 
Greene,  600. 

The  ruling  in  this  last  case,  requiring  that  the  indictment 
should  designate  the  grade  of  the  homicide,  and  that  to  convict 
of  murder  in  the  first  degree,  the  killing  should  be  charged  to 
be  willful,  deliberate,  and  premeditated,  is  opposed  to  the  doc- 
trine of  the  text  in  Whart.  Crim.  L.  609,  483.  And  upon  this 
subject,  see  the  following  cases:  Mitchell  v.  Stale^  6  Yerg.  340; 
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Ccmmonwealih  v.  Flanagan^  7  Watts  &  S.  416;  White  v.  Oom- 
monweaUh, 6  Binn.  183  [6  Am. Dec.  443];  CommonweaUh  v. Mil" 
let,  1  Va.  Cas.  310;  Harrit  v.  8iaU,  8  Humph.  597;  Jf([;6M  v. 
Suae,  8  Mo.  495;  SiaU  v.  DwnhUyj  3  Ired.  L.  116. 

So  also  the  tendency  of  the  authorities,  contrary  to  the  hold- 
ing in  the  same  case,  is  that  no  specific  length  of  time  is  re- 
quired for  the  deliheration  or  premeditaticm.  In  one  case  it  is 
said  that  if  the  party  killing  had  time  to  think,  and  did  intend 
to  kill,  fisr  a  minute,  as  well  as  an  hour  or  a  day,  it  is  a  delil>- 
erate,  willfdl,  and  premeditated  killing,  constituting  murder  in 
the  first  degree:  CfmmowweaUh  v.  Smithy  7  Smith's  Laws,  647; 
S.  C,  2  Wheeler's  Crinu  Cas.  79;  and  see  Daim  v.  StaJU^  2 
Humph.  439. 

In  another,  it  is  held  that  to  constitute  the  crime  of  i*r*:rder 
in  the  first  degree,  when  the  purpose  to  maliciously  kill  with 
deliberation  and  premeditation  is  formed,  the  length  of  time 
between  the  design  so  formed  and  its  execution  is  immaterial: 
Shoemaker  t.  StaU,  12  Ohio,  43. 

In  the  case  of  Stale  v.  Spencer,  21  N.  J.  L.  196,  it  is  said  that 
the  premeditation  or  intent  to  kill  need  not  be  for  a  day  or  an 
hour,  nor  even  for  a  minute.  For  if  the  jury  believe  there  was 
a  design  and  determination  to  kill,  distinctly  formed  in  the 
mind,  at  any  moment  before  or  at  the  time  the  pistol  was  fired 
or  the  blow  was  struck,  it  was  a  willful,  deliberate,  and  pre- 
meditated  killing,  and  tiierefore  murder  in  the  first  degree. 

And  these  cases,  in  our  opinion,'  state  the  law  correctly. 
Premeditation  can  have  no  defined  limits  as  to  the  time  of  its 
commencement  before  the  killing.  Every  case  must  rest  on 
its  own  circumstances,  for  it  is  impossible  to  furnish  any  safe 
and  uniform  standard  in  this  particular.  "  Law,  reason,  and 
common  sense,"  says  a  learned  judge  in  one  case,  ''unite  in 
declaring  that  an  apparently  instantaneous  act  may  be  accom- 
panied with  such  circumstances  as  to  leave  no  doubt  of  its 
being  the  result  of  premeditation: "  Commonwealth  v.  Daley,  2 
Penn.  L.  J.  361;  S.  C,  Wharton  on  Homicide,  466. 

It  is  suggested,  however,  that  any  possible  error  arising  fix>m 
the  omission  of  the  word  "  premeditated,"  in  giving  the  third 
instruction,  is  obviated,  fix>m  the  fact  that  the  court  did  in 
other  instructions,  not  before  us,  point  out  "  the  distinction 
between  murder  of  the  first  and  second  degree,  and  man- 
slaughter." It  is  true  that  the  bill  of  exceptions  recites  that 
this  was  done,  but  what  the  distinction  was,  as  thus  pointed 
oat,  we  cannot  know.  For  aught  that  appears,  murder  of  the 
first  degree  was  defined  as  in  this  instruction.    It  may  be,  as 
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claimed,  that  the  element  of  premeditation  was  distinctly  and 
clearly  referred  to  in  this  part  of  the  charge;  and  if  it  so  ap-* 
peared  from  the  record,  we  might  be  folly  justified  in  holding, 
taking  all  the  instmctions  together,  that  ttoe  was  no  prejudice 
to  the  prisoner's  cause  from  its  omission  in  the  third  instruc- 
tion. In  the  absence  of  such  instructions,  however,  we  cannot 
say  that  they  contained  sufficient  to  correct  the  manifest  error 
in  the  one  before  us. 

Instructions  must  always  be  considered  with  reference  to  the 
circumstances  of  the  case  in  which  they  are  given.  The  inten- 
tion of  the  law  is  that  they  should  be  adapted  to  the  issue,  and 
sufficient  for  the  guidance  of  the  jury  in  the  particular  case 
on  trial.  Thus  in  the  case  before  us,  the  second  instruction 
under  some  circumstances  would  be  erroneous,  while  in  this 
particular  case  it  is  without  objection. 

The  counsel  for  the  prisoner  had  claimed,  and  insisted,  that 
he  was  not  guilty,  or  if  so,  the  offense  was  murder  in  the  first 
degree.  Notwithstanding  he  thus  claimed,  he  had  the  right, 
by  proper  instructions,  to  have  the  jury  inquire  whether  it  waa 
not  of  the  second  degree  or  manslaughter.  If  he  made  no  such 
request,  however,  but  permitted  the  instructions  to  be  given, 
adapted  to  the  issue  as  he  made  it,  the  prisoner  cannot  now 
complain.  When  it  is  said,  as  claimed  in  the  argument,  that 
a  prisoner  is  not  bound  by  any  course  of  argument,  or  figure  of 
speech,  used  by  his  counsel,  the  remark  must  be  understood 
with  some  qualifications. 

Neither  he  nor  his  counsel  would  be  bound  at  all  events  and 
for  all  purposes.  But  he  is,  as  a  general  rule,  bomid  in  this 
court  by  the  line  of  policy  adopted  and  pursued  by  his  counsel 
in  the  court  below.  Thus,  if  his  counsel  did  not  introduce  all 
his  testimony;  did  not  ask  all  the  instructions  he  should  have 
done  for  the  benefit  of  his  cause  before  the  jury;  did  not  pre- 
sent all  the  argimients,  fisdrly  and  justly  deducible,  from  the 
testimony;  did  not  object  to  the  introduction  of  improper  tes- 
timony or  except  to  improper  instructions; — ^in  all  these,  and 
many  other  instances,  the  prisoner  is  concluded  by  the  action, 
or  want  of  action,  of  his  counsel.  So  if  throughout  the  case, 
from  the  belief  that  the  interest  of  his  client  required  it,  he 
steadily  and  persistently  insists  that  the  crime  is  of  the  highest 
grade,  or  that  his  client  is  innocent — if^  without  objection,  he 
permits  all  of  the  instructions  to  be  given  and  adapted  to  the 
positions  assumed  by  him — ^ttie  prisoner  cannot,  in  this  court, 
claim  that  the  instructions  do  not  contain  all  the  law,  or  that 
thov  are  not  sb  full  and  explicit  as  they  should  have  been  un- 
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der  other  circQmfltaiiceB.  Tn  such  a  case  it  is  peifeotlj  oompe- 
tent  for  the  oomt  to  charge  the  jury  bo  as  to  cover  other  pointi 
than  those  made  hy  counsel,  and  to  give  the  prisoner  the  benefit 
of  other  legal  roles  and  principles  than  those  urged.  It  is  not 
only  competent  to  thus  charge,  but  in  many  instances,  as  in 
this,  it  is  felt  to  be  a  duty.  And  yet,  if  omitted,  we  are  aware 
of  no  precedent  lor  holding  it  erroneous. 

It  is  further  to  be  remarked,  in  relation  to  the  second  in« 
struction,  that  the  jury  were  tdd,  in  answer  to  the  interrog« 
atory  prcqpounded,  that  they  could  find  a  yerdict  for  murder  in 
the  second  degree.  And  thus,  it  appears,  that  all  reasonable 
chance  for  prejudice  was  removed,  unless  the  court  should  also 
have  told  them  that  they  could  find  the  prisoner  guilty  of  man- 
slaughter. In  addition  to  what  is  said  above  as  to  the  duty  of 
the  court  in  this  respect,  we  may  remark  that  unless  requested, 
the  prisoner  in  this  case  cannot  complain  of  the  fiEulure  to  thus 
instruct  He  cannot,  for  the  sufficient  reason  that  there  is  no 
particle  of  testimony  tending  to  show  that  the  offense  was  of 
this  grade.  The  prisoner  was  most  clearly  guilty  of  murder 
of  the  first  or  second  degree  or  of  nothing. 

Taking  the  first  instruction  in  connection  with  what  was 
afterwards  said  upon  the  subject  of  dying  dedaiations,  and  we 
think  it  was  not  objectionable,  or,  at  least,  not  so  much  so  as 
to  alone  justify  a  reversal  of  the  cause. 

Judgment  reversed. 


Dbobub  ov  Mubbo,  how  DnnvouiBHiD:  8m  Ptofh  v.  Petier,  71 
Daa  763^  note  7G0,  wharo  other  omm  uo  ooHaotod.  WImto  tiio  UDing  ii 
faloniooa,  intontioni],  wiUful,  malicioni,  and  delibeimtop  it  needs  only  the 
element  of  being  premeditated  to  make  it  mnzder  of  tiie  first  degree:  Siatt  t. 
Nedty,  20  Iowa»  110,  citing  the  prindpel  oase.  In  8ialt  r.  JfeChrmki,  27  U. 
409,  it  is  said  that  the  principal  oase  does  not  orermle  F<mU  r.  State,  4  Gk 
OreoM^  MO^  on  the  point  decided  in  the  latter  case,  that  a  oommon-law  Ia* 
dictment  for  mnrder  is  not  neeessarily  good,  under  the  Iowa  stetnte^  for 
iBorder  in  the  first  degree.  See  also  on  the  last  pointy  Wall  r.  State,  70  Am. 
J>S0L  902;  idiere  the  law  of  Texas  on  this  sabjeot  is  stated. 

IdDTOTK  or  Tna  or  DBjBBaAnov  ob  PucsDrrAxiair  b  ImfAnaiALt 
^flOoNyv.  i^aie,  83  Am.  Deo.  14S;  WMt^ftrd  r.  nninsiMiWiUfi,  IS  Id.  771f 
782;  when  liiis  sBhjeol  k  eeaaidsfed  at  iOM  li^th. 
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POMBOY  V.   PaBMLES!. 

[» IdWA,  140.] 

iMTi  Tod  v  Mumi  FBAumuonLT  ob  bt  Usdio  Uhlawtul  fXnoB.— IW 
■hflriff  d  OM  ooimijy  lumng  »  writ  xb  hit  haadi  f ^^r  Mmoa  agynrt  lii' 
IHrmwriy  ol  dsfenduit^  fonnd  moh  property  in  def endaof s  pwiMiiw  is 
MWllMr  oountj.  HestatedtohimtbatholiAdanattadiineiiftaguiMifclii* 
pwipwty,  took  posMMianol  it^  oonveyed  it  intohia  own  ooonty*  aadllMvt 
niado  »  formal  levy.    HM,  to  be  »  void  levy. 

liK  flnbeegnentiy,  defendant  waa  ezandned  npon  a  criminal  ohaige^  and 
during  audi  eiaminatinn  >  tnmk  (being  part  of  aaid  prmwriy)  waa  by  tfa» 
dNriflfprodnoed  before  tiiemagialnite  and  opened.  It  waa  loond  to  emi* 
tain  onetiumaand  and  ei|^ty-nine  doDara  in  ooin,  wbioh  theaheriffplao^ 
en  n  tabla^  and  iiienf  by  direetion  of  pUuntifi^  nttaohed  it*  HtUf  ea 
above^  and  tiiat  it  waa  not  prodnoad  Tolnntarilyy  even  tfaooj^  dafandaat 
bad  given  tiie  key  ol  tiie  tnmk  to  the  dieriif  on  bia  reqiualL 

Bmmmbit  lOB  WnovaiUL  Un  ov  Wur.— It  ia  tiie  provinoe  of  tiie  eooit  to 
aee  tiiat  naitiier  the  law,  nor  iti  offioer%  nor  its  inafanunanti^  are  made 
awTJliaiy  to  eormp^  m^at^  or  oppiewive  enda.  Oonrta  freqnently  i 
edy  aoflh  evib  npon  motion^  vdiere  the  qneetion  rdatea  to  tiie 
ue^  or  misaae  of  the  prooeaa  of  the  ooortb 

BwoCTM*— While  plaintifF  olaima  the  property  attached  to  belong  to  da- 
feodant^  he  cannot  object  to  n  motion  of  defendant  to  relaaae  the  pnp- 
erty  from  attachment^  on  the  ground  that  defendant  diacJaima  the  owner* 
ahip  thereof. 

Bill  of  ExcnEFnoNB—FBAonoB.— Where  it  is  manifest  from  reading  tho  Idl 
of  exoeptiona  th«t  tiie  papefs  and  evidsnoe  contained  therein  war 
were  naed npon  the  hearing  of  amotion  in  tlie  lower  coorti  it  ianot 
saxy  to  state  that  fact  in  terms  in  the  bilL 

Bab. — ^A  contract  of  A  to  pay  an  amoant»  to  be  ascertained  npon  n  atato- 
ment  ol  aoooonts  between  A  and  B^  and  aathorising  payments  to  be  mads 
thereon  in  one^  two^  and  three  years  by  a  firm  of  whicb  A  is  n  member, 
bnt  without  an  agreement  of  B  to  extend  the  time  of  payment^  ia  not  n 
bar  to  an  action  npon  the  aocount  stated. 

OoHiuonNO  IiiBTRUcmoN&— Where  conflicting  instructions  are  given  by  tiie 
court  to  the  jury,  n  new  trial  will  be  granted. 

Tbesfass— TiTLn  to  Pbopkbtt. — ^Defendant  may  show  that  plaintiff  is  not 
the  owner,  or  was  not  in  possession  of  the  property  npon  which  the  tres- 
pass is  claimed  to  have  been  committed,  so  as  to  exclude  his  right  to 
maintain  an  action  in,  relation  to  it;  or  for  the  same  purpose  defendant 
may  show  that  the  owner,  against  whose  property  defendant  held  a  writ 
cf  attachment^  hnd  deposited  it  with  plaintifl^  as  his  servant. 

Refubal  of  iNSTRUonoNa  is  not  error,  when  they  are  aaked  npon  immnterial 


The  facts  aze  stated  in  the  opixiioiL 

Jamea  Orantf  for  the  appellant. 

Cook^  Dillon^  and  Lindley^  for  the  appellees. 

Bj  Courti  WooDWABD,  J.    In  order  that  the  case  maj  be 
better  understood,  we  refer  to  that  of  Parrrdee  v.  Le<mard.  9 
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Iowa,  181,  with  which  this  is  connected  in  its  history,  and 
where  the  transactions  from  which  they  arose  are  more  folly 
set  forth. 

The  plaintiffs  sued  oat  a  warrant  upon  a  criminal  charge 
against  the  defendant;  and  at  or  about  the  same  time,  a  writ 
)f  attachment)  in  Scott  comity.  These  bear  date,  the  first  the 
tenth,  and  the  second  the  firarteenth,  of  Aagast>  1855. 

The  first  question  which  we  will  notice,  is  that  made  by  the 
motion  of  the  defendant,  that  the  property  attached  be  dis- 
charged, for  the  reason  that  the  property  was  found  by  the 
sheriff  of  Scott  county,  in  the  county  of  Poweshiek,  where  he 
pretended  he  had  authority  to  attach  it,  and  did  take  posses- 
sion of  it  in  his  official  character,  and  bring  the  same  back  to 
Soott  county;  where  he  returns  that  he  levied  said  attachment; 
and  the  defendant  alleges  that  the  said  sheriff,  illegally  and  in 
fiuud  of  defendant's  rights,  at  the  request  and  instance  of  the 
plaintiffs,  brought  said  property  into  Scott  county,  that  he 
might  leyy  an  attachment  on  it  in  Scott  county.  This  motion 
was  supported  by  several  affidavits,  and  resisted  by  others, 
there  being  eleven  in  all,  embracing  those  of  all  the  persons 
who  had  any  connection  with  the  transaction,  including  one  of 
the  plaintiffs,  the  defendant,  and  H.  D.  Parmlee,  the  sheriff, 
and  Taylor,  his  deputy,  the  counsel  of  the  parties,  and  the 
jiistice  of  the  peace  who  issued  the  warrant  It  would  require 
too  much  space  to  give  a  synopBis  of  those  affidavits,  but  for 
the  substance,  we  refer  to  the  other  case.  We  think  it  clearly 
Bhown  by  them  that  the  sheriff,  with  E.  S.  Pomroy  and  J.  H. 
Taylor,  his  deputy,  overtook  the  defendant  and  his  brother, 
Henry  D.,  in  Powediiek  county,  and  there  arrested  the  defend- 
ant, and  took  possession  and  control  of  the  personal  property 
with  them,  saying  that  he  had  a  writ  of  attachment  for  defend* 
ant's  property,  ar  well  as  a  warrant  for  his  person. 

The  plaintiff  takes  the  position  that  the  officer  did  not  levy 
the  writ  of  attachment  in  Poweshiek  county,  and  the  sheriff 
Bays  the  same.  He  did  not  produce  it  there,  nor  formally  levy 
J  t .  But  he  led  the  defendant  and  his  brother  to  believe  he  had 
such  a  writ,  and  when  Henry  asked  to  see  it,  the  officer  replied 
that  it  was  then  too  dark,  but  he  would  read  it  when  they  came 
to  a  house.  He  at  first  forbade  their  taking  possession  of  or 
opening  the  trunk  and  valise,  but  finally  permitted  one  of 
them  to  take  out  clothing  only,  under  his  supervision,  and 
placed  the  trunk  under  the  care  of  his  deputy.  We  regard  it 
as  proved  that  he  pretended  that  he  had  a  writ  of  attachment 
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to  take  the  prapeity;  that  he  did  take  oootrdl  and  cammand 
ef  it»  and  hiought  it  back  to  Scott  county;  and  tfaete  made  a 
ftrmal  levy  upon  all  the  property  attached. 

In  Scott  coontjy  an  examinati<»i  of  the  defendant  was  made 
under  the  complaint  on  which  the  warrant  issned  and  the  de- 
fendant was  arrested.  In  this  examination  the  tronk  was  pro- 
duced and  searched,  and  a  bag  of  gold  cdn  found  in  it^  which 
the  sheriff  placed  upon  the  table  of  the  justice.  It  was  counted, 
and  found  to  amount  to  one  thousand  and  eighty-nine  dollars. 
While  it  was  upon  the  table,  J.  P.  Cook,  esq.,  the  counsel  for 
the  plaintiff,  and  for  the  state  in  that  case,  ordered  the  sheriff 
to  attach  it^  which  he  did.  This  was  upon  the  fourteenth  of 
August,  18S6.  Upon  this  part  of  the  transaction  the  question 
made  is,  whether  the  trunk  was  not  opened  and  the  money 
produced  voluntarily  on  the  part  of  the  defendant  and  of  Henry 
Parmlee,  his  brother. 

We  think  it  apparent  from  all  the  affidavits  that  the  trunk 
was  opened  imder  a  sense  of  necessity,  lor  the  purposes  of  the 
criminal  examination.**  Several  of  the  affidavits  state  that  when 
Cocdc,  the  counsel  for  the  state,  asked:  ''Do  you  object?"  he 
added:  "  If  you  do,  people  can  draw  their  own  conclusions," 
or  to  that  effect;  and  his  own  statement  says  that  he  remarked: 
''If  you  do,  we  can  easily  account  for  it"  There  can  be  no 
doubt  that  the  trunk  was  produced  and  opened  under  the 
cover  and  pretense  of  the  criminal  examination.  The  counsel 
for  the  state  first  suggested  it,  saying  that  they  had  shown 
enough  to  authorixe  the  court  and  its  officers  to  make  a  search, 
and  the  trunk  was  produced  by  the  sheriff,  it  being  still  in  his 
possession.  Under  the  foregoing  circumstances,  the  law  is 
plain.  It  does  not  recognize  the  principle  that  we  may  do  evil 
in  order  that  good  may  come  of  it;  nor  that  the  end  justifies 
the  means.  It  is  well  settled  that  a  valid  seizure,  service,  or 
execution  cannot  be  obtained  through  means  rendered  unlaw- 
ful by  fraud  or  violence.  This  subject  is  fully  investigated  by 
Chief  Justice  ShAw,  in  Ildey  v.  NiehoUy  12  Pick.  270  [22  Am. 
Dec.  425],  where  the  cases  are  collected.  The  case  of  WelU  v. 
Oumey^  8  Bam.  &  Cress.  769,  was  similar  to  the  present  onii, 
in  this,  that  the  defendant  was  arrested  on  Sunday,  under 
crinunal  process,  and  held  until  Monday,  that  he  might  be 
then  arrested  on  civil  process.  It  was  ordered  that  he  be  dis- 
charged. 

Some  passages,  firom  the  opinion  of  Shaw,  C.  J.,  in  lUley  v. 
'^  supra^  will  be  pertinent.    He  says:  "  There  are  many 
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'OMOD  where  anests  od  civil  process  are  held  to  be  imUiwfal  and 
void  in  consequence  of  unlawful  means  used  to  place  the  party 
in  a  situation  to  be  arrested;  or  where  he  has  been  unlawfully 
•detained  until  he  could  be  lawfully  arrested,  or  other  unlawful 
means  used  to  obtain  the  custody  of  his  person."  ^'These 
authorities  [referred  to  by  him]  go  directly  to  support  the 
tooad  position  laid  down  by  Lord  Holt,  who,  after  saying  that 
if  a  man  is  wrongfdlly  brought  into  a  jurisdiction  and  there 
lawfully  arrested,  he  ought  to  be  discharged,  adds,  for  no  law- 
ful thing  fiinnded  on  a  wrongful  act  can  be  supported."  It  was 
oiged  in  that  case  that  the  protection  of  the  house,  as  one's 
<»8tle,  was  intended  for  the  person,  and  would  not  extend  to 
his  property;  but  this  distinction  was  not  countenanced;  and 
in  the  note  to  Baccm's  Abridgment,  there  cited,  it  is  stated  thst 
in  the  case  of  Yates  ▼.  Ddamaynej  8  Bac.  Abr.,  Bouv.  ed.,  276, 
the  court  of  exchequer  set  aside  an  execution  under  similar 
ciieumstances.  The  chief  justice  concludes  that  ''these  cases 
eeem  to  establish  the  general  jHrindple  that  a  valid  and  lawful 
act  cannot  be  accomplished  by  any  unlawful  means,  and  when- 
ever such  unlawful  means  are  resorted  to^  the  law  wUl  interfere 
and  afford  some  suitable  remedy,  according  to  the  nature  of 
the  case,  to  restcve  the  party  injured  by  these  unlawful  means 

to  his  righto The  authority  [of  the  sheriff]  is  given 

upon  this  restriction  and  condition,  that  it  shall  not  be  abused 
or  exceeded,  or  colorably  used  to  effect  an  unlawful  purpose. 
The  law  will  operate  retrospectively  todefeatall  acte  thus  done 
tinder  color  of  lawful  authority  when  exceeded;  and  a  fortiori 
^will  it  operate  prospectively  to  prevent  the  acquisition  of  any 
lawfid  righto  by  the  excess  and  abuse  of  an  authority  given 
foot  usefdl  and  beneficial  purposes."  He  then  proceeds  to 
demonstrate  the  proposition  that  it  would  be  dangerous  to  es- 
tablish the  rule  that  righto  might  be  acquired  by  such  abuses 
of  authority,  by  giving  effect  to  an  attachment  procured 
through  violence  and  wrong;  and  concludes  that  when  the 
means  are  unlawful,  all  the  declared  objecte  and  purposes  to 
be  accomplished  thereby  are  alike  unlawful,  and  that  no  legal 
righto  can  thereby  be  acquired  either  by  the  officer  himself  or 
t>y  his  employers. 

The  &ciB  disclosed  show  a  great  abuse  of  the  law,  and  ol 
the  name  of  ite  process,  and  of  the  authority  of  ite  officer. 
Under  the  pretense  of  having  a  writ,  one  who  was  an  officer 
in  another  county  took  the  property  and  carried  it  back  a  hun« 
dred  miles,  or  Uiereabouto,  in  crder  that  he  might  bring  it 
frithin  the  reach  of  legal  process.    The  persons  concerned  sub- 
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mitted  to  what  they  weie  led  to  believe  was  the  coTnmand  of 
the  law.  It  would  be  a  shame  to  the  law  if  such  things  were 
permitted^  and  even  if  the  actors  were  allowed  to  reap  a  benefit 
from  them,  the  same  as  if  they  had  done  no  wrong.  And  so 
it  would  be  if  the  law  conld  not  arrest  them  in  their  progiees, 
but  must  suffer  the  wrong-doer  to  complete  his  schemOy  and 
turn  the  complaining  party  over  to  the  tardy  and  expensive 
satisfEtction  of  an  action  at  law.  It  seems  to  us  that  the  court 
is  competent,  of  course  and  of  necessity,  to  control  its  owu 
process,  and  protect  that  and  the  law  firom  such  misuse. 

But  the  question  made  is,  whether  a  remedy  for  such  an 
evil  can  be  found  in  a  motion.  This  is  frequently  done. 
Many  of  the  cases  referred  to  in  Ildey  v.  NiehoU^  12  Pick.  270 
[22  Am.  Dec.  425],  were  upon  motion,  and  some  of  them — 
one  at  least — ^related  to  property,  and  not  to  the  person*  We 
are  unable  to  perceive  a  reason  for  a  distinction  in  the  applica- 
tion of  the  doctrine  to  the  person  and  to  property.  The  law  gives 
the  other  remedy  of  an  action,  as  well  in  the  case  of  the  for* 
mer  as  of  the  latter.  No  such  distinction  is  drawn  in  the  rea^ 
Boning  of  the  cases.  The  case  of  Ildey  v.  NiehoU^  iupray  wa» 
an  action,  and  it  related  to  property,  but  all  the  argument 
goes  to  show  that  it  is  the  proper  subject  of  a  motion.  Thie 
follows  even  from  the  doctrine  strongly  expressed  in  that  case^ 
and  quoted  from  others,  that  no  legal  action  can  be  based  upon, 
nor  any  advantage  derived  from,  such  illegal  acts. 

It  is  true  that  the  matters  which  may  be  tried  on  motioo 
and  by  affidavit  are  limited,  but  it  is  difficult  to  define  the  mark 
limiting  them.  In  regard  to  a  certain  species  of  subjects,  the 
rule  is  that  they  must  appear  of  record,  but  this  is  admitted  not 
to  apply  to  others,  such  as  venue  and  some  other  instances. 
Neither  is  this  remedy  excluded  by  the  circumstance  that  an 
issue  arises  and  calls  for  testimony  in  pais.  We  find  a  motion 
sustained  to  quash  an  execution,  upon  the  alleged  ground  that 
the  judgment  had  been  satisfied:  RusbM  v.  JETujftmin,  1  Scam. 
562  [33  Am.  Dec.  423].  A  motion  to  set  aside  a  judgment  wae 
entertained,  made  by  one  of  the  defendants,  upon  the  ground 
that  the  judgment  was  entered  by  virtue  of  a  power  of  attorney 
executed  by  one  only  of  the  two  parties,  and  without  his  au- 
thority: Sloo  V.  State  Bank^  Id.  438.  So,  where  a  judgment 
was  obtained  against  a  party  represented  by  one  who  had  no 
authority  to  enter  his  appearance,  it  was  held  that  the  court 
had  the  power  to  vacate  the  judgment  on  motion,  without  com- 
I  tiling  the  party  to  resort  to  chancery  for  relief  or  to  a  suit 
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•gainst  the  attorney:  Lyon  y.  BoUvinj  2  Qilm.  629.  But  this 
case  ifl  referred  to,  more  for  the  views  of  the  court  than  because 
of  the  pertinency  of  the  facts.  In  the  same  connection,  how- 
ever, see  Truett  v.  WdinwrightyA  Id.  418;  Criiehfield  y.  Porter^ 
3  Ohio,  518.  And  again,  in  Warner  y.  Hdm^  1  Oilm.  234,  it 
was  considered  that  a  plaintiff  in  execution  may,  in  some 
cases,  on  motion,  have  a  leyy  and  sale  set  aside,  and  be  per- 
mitted to  proceed  on  his  judgment^  when  the  title  to  property 
poichased  by  him  under  such  sale  has  failed,  and  it  is  recoy- 
ered  from  him;  or  where  the  defendant  in  execution  had  no 
title. 

But  the  courts  will  exerdse  a  discretion  as  to  the  allowance 
of  such  a  motion,  when  the  interests  of  third  persons  are  likely 
to  be  effected.  Some  comparison  of  this  remedy  with  that  by 
bill  or  action  is  made  in  the  above  cases  of  I^an  v.  BMvin^ 
iupraj  and  TrueU  v.  Wainwrightj  supra;  and  it  is  there  indi- 
cated that  this  may  be  adopted  where  the  question  relates  to 
the  coDtrol,  or  use,  or  misuse  of  the  process  of  the  court.  And 
we  think  this  case  comes  within  the  spirit  of  such  a  rule,  and 
that  it  is  the  province  of  the  court  to  see  that  neither  the  law 
nor  its  officers,  nor  its  instruments  are  made  auxiliary  to  cor- 
mpt,  unjust,  or  oppressive  ends.  Under  the  shadow  of  the 
criminal  process,  the  name  and  pretense  of  a  dvil  writ  was 
used  to  bring  the  property  to  a  place  where  the  latter  might 
be  levied  upon  it;  and  in  this  it  is  precisely  like  some  of  the 
cases  cited  in  Ildey  v.  NiehoUy  12  Pick.  270  [22  Am.  Dec.  425]. 

But  the  plaintiffs  say  the  defendant  cannot  make  this  motion, 
because  he  has  disclaimed  being  the  owner  of  the  property. 
There  is  no  formal  disclaimer,  but  in  his  affidavit  concerning 
the  taking  he  says  the  money  belongs  to  his  wife.  In  regard 
to  other  parts  of  the  property,  however,  he  testifies  that  some 
of  it  is  Henry's.  But,  without  looking  particularly  at  this, 
the  principal  thought  is  that,  whUst  the  plaintiffs  are  contend* 
log  that  it  is  the  defendant's,  and  claim  to  hold  it  as  such, 
thsy  cannot  set  up  this  objection. 

Another  objection  raised  by  the  plaintiffs  is  that  the  bill  of 
exceptions  does  not  state  that  the  accompanying  affidavits 
were  all  the  evidence  upon  this  subject  It  does  not  state  this 
in  terms,  but  the  motion  and  affidavits  and  two  papers  relat* 
ing  to  thds  motion,  and  they  alone,  being  embraced  in  the  bill 
of  exceptions,  the  manner  and  the  terms  in  which  they  are 
made  up  are  such  as  to  render  it  entirely  satisfactory,  and 
^fuivalent  to  a  direct  assertion  that  these  are  all.    The  mani< 
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fest  flense  is  that  this  motion,  with  thiB  evidence,  and  thia 
alone,  to  support  and  rebut  it^  is  submitted  to  the  court 

Again:  the  plainti£fs  object  that  this  motion  is  an  attempt 
to  contradict  the  officer's  return,  which  cannot  be  done  in  thifr. 
case.  They  say  that  the  sheriff  returns  that  he  attached  the 
property  in  Scott  county.  It  is  said,  in  relation  to  another 
subject  in  the  law,  that  unusual  provisions  are  a  badge  of  fraud. 
80  here,  the  officer  has  made  the  unusual  addition  or  amend* 
ment  to  his  natural  return,  that  the  gold  coin  named  in  his 
return  was  levied  upon  in  the  office  of  C.  G.  Blood,  esq.,  in  the 
city  of  Davenport,  Scott  county,  state  of  Iowa,  etc.  And  by  a 
second  amendment,  he  sajrs  that  ^'the  above-named  gold  waa 
sitting  upon  the  table  of  C.  6.  Blood,  esq.,  when  I  attached  if 
Now,  passing  by  the  question  whether  the  motion  comes  within 
the  rule  above  referred  to,  it  does  not  appear  to  us  that  the 
motion  contradicts  the  return.  It  admits  the  return,  but  ita 
complaint  is  that  the  sheriff  unlawfully,  and  by  a  pretense  of 
authority,  got  the  property  into  a  situation  where  he  oould 
attach  it.  The  motion  does  not  state  that  he  levied  on  it  in 
Poweshiek  county,  but  that  he  took  possession  of  it  in  his  offi- 
cial character,  and  brought  it  back  to  Scott  county,  where  he 
returns  that  he  levied  said  attachment.  We  are  not  prepared 
to  admit  that  it  would  weigh  against  the  motion  if  it  did  aver 
as  above  alleged,  believing  that  the  facts  as  proved  would  pre* 
vail.  But  it  does  not  contradict  the  return,  but  on  the  contrary 
admits  the  truth  of  it,  seeking  to  avoid  it  by  means  of  the  illegal 
manner  in  which  the  officer  obtained  the  possession,  and 
brought  it  within  his  lawful  reach.  For  the  same  reason,  ai^ 
action  for  a  false  return  is  not  the  remedy.  The  writ  of  attach* 
mant,  in  fact,  does  not  bear  date  till  the  fourteenth  of  August^ 
which  was  after  the  taking  in  Poweshiek  county. 

The  fourth  and  fifth  errors  assigned  relate  to  the  refusal  of 
the  court  to  give  the  instrueticms  requested  by  the  defendant, 
and  the  giving  those  of  the  court  All  of  those  requested  by 
the  defendant  (nine  in  number)  were  reftised,  and  a  series,  con* 
sisting  of  seventeen,  was  given,  intended  without  doubt  to 
embrace  those  asked  by  the  defendant,  so  far  as  the  court  con* 
curred  with  him.  But  this  mode  of  proceeding  renders  it 
difficult  to  determine  how  far  those  sought  by  the  defendant 
are  given,  and  where  the  court  dissents  and  refuses. 

It  is  necessary  here  to  state  the  position  of  the  case.  Th» 
defendant  pleaded  a  general  denial,  and  an  agreement  by  the 
plaintiffs  giving  time,  which  was  in  substance  as  follows:  Thai 
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the  defendant  entered  into  a  partnership  with  one  D.  C.  Row- 
ley on  the  twentieth  of  July,  1856,  to  eommenoe  on  the  first  of 
August  and  continue  for  three  years,  which  was  in  the  same 
business  in  which  defendant  had  previously  been  engaged, 
that  is,  the  buying  of  produce  on  commission  at  Oeneseo  for 
Pomroy  &  CSa,  at  Chicago.  At  the  same  time  he  entered  into 
an  agreement  with  Pomroy  &  Co.,  by  which,  after  reciting  the 
fact  of  forming  this  partnership,  and  that  he  is  indebted  to 
them  in  an  amount  to  be  thereafter  ascertained,  he  agrees  to 
pay  to  them,  and  authorizes  the  firm  of  Rowley  &  Parmlee 
to  pay  to  Pomroy  A  Co.,  on  their  order,  one  half  of  the  net 
profits  that  may  belong  to  him,  at  the  expiration  of  each  year, 
after  deducting  an  amount  not  exceeding  five  hundred  dollars 
for  his  expenses,  until  all  of  said  indebtedness  should  be  paid. 
The  plaintiffs  rc^ed  that  this  contract  was  obtained  by  fraud 
and  misrepresentation;  and  this,  with  that  of  wm  asiumprii^  is 
the  issue  tried. 

The  bearing  of  several  of  the  instructions  asked  and  refused 
is  80  entirely  upon  the  contract  of  the  twentieth  of  July,  which 
the  court  held  to  form  a  bar  to  the  plaintiffs'  suit,  unless  pro- 
cured by  fraud,  that  it  becomes  necessary  to  determine  whether 
that  dedfiion  was  correct  The  plaintifib  excepted  to  this  rul- 
ing of  the  court,  but  they  have  not  appealed,  so  that  it  is  not 
presented  by  them;  but  yet  it  stands  in  our  way  to  a  proper 
adjudication  of  the  cause.  This  contract  does  not,  in  our 
opinion,  constitute  a  bar  to  the  plaintiffs'  action.  This  view 
might  be  left  to  rest  upon  the  authorities  dted  by  the  plaintiffs; 
but  we  may  suggeet,  as  a  leading  foature,  the  entire  want  of 
the  expression  of  an  intent  in  any  form  to  be  obligated  not  to 
Bue.  It  is,  in  effect,  but  the  appropriation  by  defendant  of 
part  of  his  profits  to  the  payment  of  the  plaintiffs'  debt;  and  it 
would  be  only  by  an  inference  too  strong  to  be  warranted,  that 
we  could  say  that  the  plaintiflfo  agreed  to  wait  the  three  years, 
or  till  the  debt  should  be  paid  through  that  source.  Then,  the 
OQDtract  being  no  bar  to  the  action,  the  evidence  and  instruo- 
tions  relatiDg  to  its  being  obtained  by  fraud  beoome  immate- 
rial, and  this  leaves  the  case  standing  upon  the  general  denial, 
upon  which  there  is  no  room  for  a  question. 

In  conclusion,  we  are  of  the  opinion  that  the  court  erred  in  his 
judgmoit  upon  the  motion  to  discharge  the  property,  and  that 
there  was  no  error  in  the  judgment  upon  the  action.  There- 
fore, the  judgment  upon  the  motion  to  discharge  the  property 
is  reversed,  and  the  judgment  upon  the  action  proper  is 
aflBrmed. 
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Fabmlmm  v.  LmifAKTs  9  lawm,  131,  rafemd  to  in  tiie  opfadoa  ol  the  eooiti 
is  ftn  action  in  tnspaaa  agalnit  a  dieriff  for  wrongfully  lovying  tiio  writ  ol 
attachment  in  Pomrqy  r.  Parmbef  tiio  prineipal  oaie,  upon  oertain  property 
of  H.  D.  Furmlee  (who  waa  not  a  defendant  m  aud  aetian).  Plaintiff  con- 
tended that  defendant  waa  liaUe.  Defendant  olaima  that  aaid  H.  D.  Pknnlee 
retamed  rolnntarily  with  him  (the  aheriff).  Jn  a  oenae  he  did.  He  waa  at 
liberty  to  go  where  he  pleaied,  bat  hia  property  waa  tdcen  by  defendant^  and 
if  he  went  elsewhere  than  with  it^  he  nmst  be  separated  from  it  In  tiiis 
■ense»  he  was  nnder  a  necessity  to  return.  TheaoticaialQratreqMssontiie 
property,  and  not  lor  a  trespass  on  the  person  of  plaintHf.  ITeU^  tiiat  deinid- 
ant  shonld  be  regerded,  when  he  seiaed  property  oat  of  his  ooanty^  tlio 
as  any  other  person  who  had  no  writ^  and  who  was  not  sheriit 

Ap  089  OF  LuAL  AuTHOBirr  makes  the  guilty  person  liable  as  a 
ab  mmNo.'  BanreU  r.  Lightfbot,  15  Am.  Dec  110.  No  lawful  thmg  can  be 
founded  on  a  wrongful  act;  no  yalid  rights  can  be  builded  upon  a  foundation 
of  frandy  official  oppression^  or  abuse  of  offidal  power,  or  perversion  by  in- 
dividuals of  the  law%  machinery,  and  anthority;  PaUermm  r.  iVoM>  10  lowi^ 
Ml,  citing  the  principal  case.  Jurisdiction  obtained  over  a  dsfandsnt  by  a 
fraudnlsnt  device  will  vitiate  the  judgment  taken  afsinst  hinu  IHmk^m, 
Oodift  91  Id.  206b  citing  tiie  principal 
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[9  Iowa,  VSL] 
MmnoAOB  Saia— Bmor  of  RaQuxar  to  Sell  zh  Sujuiivuiun. — M  a 
mortgage  ssle  the  sheriff  was  requested  to  first  soil  a  portifln  ef  the 
mortgaged  prenuses  which  was  the  least  valuable,  a  person  being  present 
who  would  bid  the  entire  mortgage  debt  for  that  portion.  Hie  refused  to 
comply  with  this  demand,  but  sold  that  part  of  the  prenuses  vpon  which 
was  situated  the  improvements.  When  sold,  it  produced  one  hundred 
and  fifty-five  doDais  more  than  waa  required  to  satisfy  tiie  mortgage. 
Held,  that  the  sale  was  null  and  void. 

SCATUTOBT  RbQUXBOOHTB  HOST  BB   SUBSXAHTIALLT  OOMFUSD  WITH   or   a 

sale  under  their  provisions  will  be  void.  So  also  where  a  mode  is  pro- 
vided by  a  statute  for  the  conveyance  of  a  married  woman's  interest  in 
real  estate. 

KAKKncp  WoKAN— Ck>irvKTANOB  BT— Pbivatb  Ktamtwatiok,  whbv  vot 
Rbquibbd. — Under  a  statute  providing  that  a  married  woman  may  con- 
vey her  interest  in  real  property  in  the  same  mminer  as  other  persons, 
no  private  examination  is  requisite  to  make  her  deed  valid. 

Idw — CoNFTBUcnoN  OF  Dbbdl — ^Uudcr  such  a  statute^  if  a  woman  joins  in  a 
deed  with  her  husband  to  convey  her  property,  in  which  a  concluding 
clause  is  added  relinquiahing  her  right  of  dower  in  the  prenuses  con- 
veyed: Held,  that  such  clause  is  not  a  limitation  of  the  estate  conveyed. 
It  is  surplusage.  In  the  prior  portion  she  conveys  the  property,  and  she 
had  no  dower  to  relinquish. 

IIbtakb  in  Died  of  Mabbikd  Woman  will  not  be  rectified  as  against  her. 

Mobtoaob^Absionicknt  of  Pabt  of  Sboubbd  Debt. — ^When  several  notes 
are  secured  by  the  same  mortgage,  and  one  note  is  assigned,  the  notes 
whioh  first  become  due  are  entitled  to  be  first  paid  out  of  the  seouiitT  fBad» 
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PLAmriFr,  an  infant,  is  sole  heir  of  H.  Grapengether,  who 
^ed  in  1854.  His  mother,  Fredrika,  received  her  husband's 
money  and  property  as  the  administratrix  of  his  estate.  In 
the  same  year  she  purchased  a  lot  and  a  half  in  the  city  of 
Davenport,  Iowa,  for  eight  hundred  and  fifty  dollars,  of  which 
IcvQT  hundred  and  fifty  dollars  was  paid  at  the  time,  and  four 
hundred  dollars  was  to  be  paid  in  installments  of  one  hundred 
dollars  each  to  defendant  Fejervary,  a  creditor  of  Langer,  the 
grantor.  These  payments  were  secured  by  a  mortgage  upon 
the  realty.  The  four  hundred  and  fifty  dollars  was  paid  out  of 
the  estate  of  H.  Grapengether,  deceased.  Defendants  claim 
that  subsequent  incumbrancers  had  no  knowledge  of  this  fiEu^t 
when  their  liens  were  created.  Shortly  after  the  purchase,  the 
widow  intermarried  with  one  Zierdi  In  March,  1855,  the  lat- 
ter conveyed  the  above  property  to  one  Jannsen  for  six  Ulm- 
^Ired  dollars,  cash,  and  Jannsen  assumed  the  mortgage  already 
on  the  lots,  and  he  also,  as  a  part  of  the  consideration,  exe- 
cuted three  notes,  for  nine  hundred  dollars  due  in  May,  1856, 
four  hundred  dollars  due  in  April,  1856,  and  seven  hundred 
'dollars  due  in  April,  1857.  To  secure  these,  he  gave  to  Zierdt 
•and  wife,  jointly,  a  mortgage  upon  the  half-lot,  the  whole  lot 
being  purposely  omitted.  The  deed  fix>m  Zierdt  and  wife 
grants,  bargains,  and  sells  said  realty,  and  a  concluding  clause 
is  as  fdlows:  ''And  the  said  Fredrika  Zierdt  hereby  relin- 
<}uisheB  all  of  her  right  of  dower  in  said  premises."  Jannsen 
afterwards  conveyed  the  premises  to  William  Hansen,  who  aa- 
sumed  Jannsen's  liabilities  in  the  matter.  May  8, 1866,  Han- 
sen conveyed  the  premises  in  trust  to  Austin  Corbin  to  secure 
to  F.  H.  Cutting  the  payment  of  three  hundred  and  ninety- 
three  dollars  and  seventy-five  cents.  In  June,  1855,  Zierdt  and 
wife  jointly  assigned  to  Luman  Foote  the  seven-hundred-doUar 
note  of  Jannsen,  together  with  the  mortgage  given  to  secure  it. 
In  July,  1855,  Fejervary,  owner  of  the  first  mortgage,  gave  no- 
ticoi  by  the  sherifiT,  that  on  August  25, 1855,  he  would  sell  said 
property  to  pay  the  first  and  second  installments  due  thereon. 
At  the  sale,  Zierdt  and  wife  and  Luman  Foote,  the  holders  of 
ihe  second  mortgage,  demanded  the  sale  of  the  full  lot  first 
(that  being  the  one  upon  which  they  had  no  mortgage),  upon 
the  ground  that  it  was  less  valuable  than  the  half-lot  (the  im- 
provements were  on  the  half-lot),  and  was  amply  sufficient  to 
pay  the  mortgage  debt.  It  also  appears  that  a  person  was  pres- 
ent who  offered  to  bid  the  amoimt  of  the  mortgage  debt  for  the 
full  lot  After  consulting  with  Fejervary,  the  holder  of  the  first 
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mortgage,  the  sheriff  refused  to  sell  these  paicelB  separately, 
but  offered  the  whole  property  for  sale  in  one  parcel,  and  sold 
it  to  George  O.  Amdt  for  six  hundred  dollars,  it  being  one 
hundred  and  fifty-five  dollars  more  than  sufficient  to  satisfy  the 
sums  due  on  the  mortgage,  together  with  costs  and  expenses 
of  sale.  Amdt  then  conyeyed  to  McGregor,  Lawes,  &  Blake- 
more.  Before  the  advertisement  of  the  above  sale  under  the 
mortgage,  Zierdt  and  wife  commenced  proper  proceedings,  in 
a  court  having  jurisdiction,  to  foreclose  the  second  mortgage^ 
and  for  payment  of  the  nine-hundred-dollar  note  remaining  in 
their  hands,  it  being  now  due;  Fejervary  was  made  a  party, 
but  Foote  was  not  At  the  October  term  of  court  in  1855,  judg- 
ment in  that  case  went  for  plaintiffs.  November  13, 1855, 
Fredrika  Zierdt  executed  a  declaration  of  trust  in  favor  of  her 
BOit,  the  plaintiff  herein,  and  conveyed  the  lot  and  a  half  to 
him.  Thereupon  this  action  was  commenced  to  cancel  the  sale 
by  the  sheriff  under  the  first  mortgage;  to  set  aside  the  con- 
veyances firom  Zierdt  and  wife  to  Jannsen,  and  fix>m  the  latter 
to  Hansen,  or  in  the  event  that  they  are  declared  valid  that 
plaintiff's  lien  for  the  purchase-money  should  be  established 
against  the  whole  property,  and  that  it  be  foreclosed.  All  the 
persons  hereinbefore  named  were  made  parties  to  this  action 
(including  the  sheriff),  except  Mrs.  Zierdt  September  19, 
1857,  the  half-lot  was  sold  to  Foote,  under  an  execution  issued 
on  the  judgment  in  favor  of  Zierdt  and  wife.  On  the  hearing 
the  court  decreed  that  the  sheriff's  sale  be  set  aside,  and  deed 
canceled;  that  McGregor,  Lawes,  &  Blakemore,  assignees  of 
the  purchaser,  be  subrogated  to  the  rights  of  the  first  mort> 
gagee,  with  interest  to  July  8, 1858,  amounting  to  five  hundred 
and  twenty  dollars;  that  Zierdt,  Fejevary,  and  the  sheriff  pay 
to  them  the  difference  between  the  sum  due  at  time  of  sale  and 
the  amount  for  which  property  was  sold  at  sheriff's  sale,  with 
interest  on  said  difference  fiK)m  the  day  of  sale;  that  Hansen's 
grantees  be  permitted  to  redeen^  by  pa3dng  the  sum  still  due 
Fejervary,  and  the  amount  due  Foote,  Cutting,  and  plaintiff- 
three  thousand  seven  hundred  and  sixty  dollars  and  thirty- 
three  cents  in  all.  Upon  failure,  that  plaintiff  may  redeem 
said  property  by  paying  the  sums  due  Foote  and  Cutting — one 
thousand  nine  hundred  and  seventy-eight  dollars  in  all;  if 
neither  redeem,  then  Foote  may  redeem  the  half-lot,  by  paying 
Fejervary's  mortgage  notes  for  nine  hundred  dollars  and  four 
hundred  dollars,  and  interest — ^in  all  one  thousand  seven  hun- 
dred apd  five  dbUars.    If  neither  redeem,  then  Cutting  may 
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redeem  the  foil  lot,  by  paying  such  proportion  of  the  Fejervaiy 
mortgage  as  the  value  of  that  lot  bears  to  the  half-lot,  adde 
from  the  improyementB  on  the  latter,  and  the  plaintiff  to  pay 
the  balance  of  that  mortgage.  If  no  odo  redeems,  then  the 
whole  {HToiwrfy  shall  be  sold  in  separate  parcels,  the  proceeds 
to  pay  the  amount  due  on  Fqeryary's  mortgage  from  the  two 
lots  in  the  proportion  above  named.  The  balance  of  the  frlnds 
received  from  the  fall  lot  to  be  applied  to  the  payment  of  the 
note  due  Cutting;  the  proceeds  of  the  half-lot  to  be  applied,  first, 
the  nine  hundred  dollars  and  four  hundred  dollars  to  plain- 
tiff; second,  seven  hundred  dollars  to  Foote.  Defendants  to 
pay  the  costs.  Defendants  Foote,  Fqervaiy,  Cutting,  and  the 
sheriff  appeal. 

Corbin  and  Dow^  for  the  appellants. 

Jame$  Orantf  for  Ghrapengether. 

C.  E.  Putnam,  for  McOregor,  Lawes,  A  Blakemore> 

By  Court,  Stockton,  J.  The  decree  setting  aside  the  sale  of 
flieeasthalf  of  lot  17,  made  by  the  sheriff  under  the  foreclosure 
of  Fejervaiy  was  authorized  by  the  facts  shown  in  the  record. 
The  proceeding  instituted  by  Fejervary  was  to  foreclose  his 
mortgage  by  notice  and  sale  by  the  sheriff,  under  the  statutOi 
for  the  non-payment  of  two  notes  for  one  hundred  dollars  each, 
due  respectively  January  8  and  July  3,  1856.  The  sheriff 
should  have  sold  only  so  much  of  the  mortgaged  premises  as 
might  be  suflBcient  to  pay  these  notes,  with  interest  and  costs: 
Code,  sec.  2091.  Instead  of  this  he  sells  the  east  half  of  lot  17, 
with  the  house  and  improvements  thereon,  for  six  hundred 
dollars.  It  is  not  shown  whether  or  not  the  half-lot  sold  was 
SQsoeptible  of  subdivision,  so  that  a  portion  of  the  same — 
enough  to  pay  the  debt — ^might  have  been  sold*  But  it  is 
flhown  that  lot  18  was  unimproved,  and  might  have  been  sold 
in  parcels;  and  there  is  no  sufficient  reason  why  it  should  not 
have  been  first  offered  for  sale,  if  the  half-lot  was  incapable  of 
being  divided.  The  sheriff  was  requested  to  sell  lot  18  first; 
sod  a  purchaser  was  present  ready  to  bid  for  it  at  least  the 
amount  of  the  debt.  Upon  the  promise  of  the  mortgagee  to 
indemnify  him  against  any  liability  therefor,  he  refused  to  offer 
lot  18  for  sale,  and  sold  the  east  half  of  lot  17  for  three  times 
the  amount  of  the  debt.  For  this  conduct  of  the  sheriff,  there 
was  neither  apology  nor  excuse;  and  it  furnishes  good  reason 
far  holding  the  sale  made  by  him  null  and  void.  Unless  the 
diiections  of  the  statute  are  substantially  complied  with,  the 
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sale  is  inTalidi  and  the  sheriff's  deed  will  be  set  aside  on  the 
application  of  the  party  interested. 

The  defendants  Lawes  and  Blakemore,  snrviTing  partnexSi 
etc.,  were  entitled  to  be  subrogated  to  all  the  rights  of  Fejer- 
vary  under  his  mortgage;  and  so  much  of  the  amount  paid 
by  Amdt  for  the  half-lot  at  the  sale  made  by  the  sheriff  as  th^ 
said  mortgage  will  not  reimburse  to  them,  with  interest,  the 
said  partners  are  entitled  to  recover  the  same  from  said  Leon- 
ard, Fejervary,  and  Zierdt,  and  the  decree  of  the  district  courts 
in  this  respect,  is  afl&rmed. 

The  counsel  have  argued  at  some  length  the  question  whether 
any  title  passed  to  Jannsen  under  the  deed  from  Zierdt  and 
wife.  The  question  is  not  as  to  the  prc^r  execution  of  the 
deed.  The  deed  is  properly  executed,  and  the  authorities 
cited  to  that  point  are  irrelevant.  The  question  to  be  decided 
is  whether  the  fee-simple  estate  of  the  wife  passed  by  the  deed. 
By  our  statute  it  is  provided  that  a  married  woman  may  con- 
vey her  interest  in  real  estate  in  the  same  manner  as  other 
persons:  Code,  sec.  1207.  If  the  husband  and  wife  join  in  a 
conveyance  of  the  wife's  estate,  no  private  examination  of  the 
wife  is  necessary  to  render  valid  the  execution  of  the  deed. 
If  the  deed  in  this  instance  had  stopped  with  the  covenant  of 
warranty  by  the  husband,  there  could  be  no  question  but  that 
the  whole  estate  of  the  wife  had  passed  to  the  grantee.  What 
then  is  the  effect  of  the  subsequent  and  concluding  clause  in 
which  the  wife  relinquishes  her  right  of  dower  in  the  premises? 
Without  these  words  of  relinquishment,  the  deed  answered  foi 
the  purpose  of  conveying  any  estate  vested  in  the  wife,  whether 
in  dower  or  an  inheritance  in  fee-simple.  It  is  in  the  usual 
form  by  which  the  interest  of  the  wife  in  lands,  of  whatever 
kind,  is  conveyed.  There  is  nothing,  it  is  true,  in  the  lan- 
guage of  the  preceding  part  of  the  deed  to  dlfltingniBh  whether 
a  fee-simple  or  a  dower  estate  was  intended  to  be  conveyed. 
But  the  conclusion  is  not  legitimate  from  this  frust  that  tlie 
concluding  words  in  which  the  wife  agrees  to  relinquish  her 
right  of  dower  were  added  by  her  to  limit  the  estate  conveyed 
to  a  dower  interest  only.  She  had,  in  the  granting  part  of  the 
deed,  conveyed  all  her  interest  in  the  premises,  and  she  had 
no  dower  right  to  convey  or  relinqtdsh. 

At  coDunon  law,  a  married  woman  could  not,  by  uniting 
with  her  husband  in  a  conveyance,  bar  herself  of  any  estate 
of  wliich  she  was  seised  in  her  own  right;  and  where  by  stat- 
ute P  mode  i8  prescribed  in  which  she  may  execute  a  convey* 
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ance  of  ber  land — ^as  (hat  the  huaband  shall  join  with  her  in 
the  deed — if  the  directiona  of  the  statute  aze  not  complied 
with,  the  deed,  aa  at  common  law,  is  inopemtiTe  and  Toid  as 
to  her.  It  will  not  be  treated  even  as  an  imperfect  oooTqr- 
ance,  or  an  agreement  to  convey;  nor  will  a  mistake  in  the 
deed  of  a  married  woman  be  rectified  as  acainst  her:  JfaHm 
▼.  DweUyj  6  Wend.  9  [21  Am.  Dec.  245];  Carr  T.WiUiamB,  10 
Ohio,  806  [86  Am.  Dec.  87]. 

XTndCT  the  code  of  Iowa,  the  property  of  the  wife  is  to  be  n» 
garded  as  her  separate  estate,  which  she  maj  herself  control, 
and  her  contracts  in  relati<m  to  which  are  binding  witboot  the 
aawnt  of  the  hnsband.  The  feet  that  he  joined  with  her  in  the 
conveyance  in  this  instance  and  covenants  himself  to  warrant 
and  defend  the  title,  does  not  render  it  less  a  deed  of  the  wife; 
and  we  can  only  regard  the  words  of  the  deed  upon  which  the 
qnestion  is  made  as  something  added,  which  cannot  be  nnder- 
etood  as  qualifying  what  has  gone  before,  or  limiting  the  intei^ 
est  conveyed,  but  as  altogether  superogatory. 

After  the  payment  of  the  Fcrjervary  mortgage,  the  parties 
were  entitled  to  liens  on  the  premises  in  the  order  following: 
The  defendant  Cutting  to  the  first  lien  on  lot  18  for  the  pay- 
ment of  his  claim  of  three  hundred  and  ninefy-three  dollars. 
The  complainant,  as  the  assignee  of  his  mother  and  guardian, 
is  entitled  to  a  lien  upon  the  whole  premises  for  the  unpaid 
parohase^moDey;  the  notes  in  his  hands  for  nine  hundred  dol« 
laiB  due  May  1, 1856,  and  for  four  hxmdred  dollars  due  April 
1, 1856,  to  be  paid  first;  and  the  note  for  seven  hundred  dollars 
in  the  hands  of  the  defendant  Foote  to  be  last  pafd. 

The  defendant  Hansen  was  a  purchaser  with  notice  that  the 
purchase-money  due  fix>m  Jannsen  to  Zierdt  was  unpaid;  and 
although  lot  18  was  not  included  in  the  mortgage,  the  lien 
for  the  unpaid  purchase-numey  extended  to  this  lot  as  well  as 
to  the  half  of  lot  17.  The  order  in  which  the  parties  are  to 
redeem  from  each  other  was  correctly  fixed  by  the  decree  as 
well  as  the  disposition  of  the  proceeds  on  the  sale,  should  there 
be  no  redemption,  and  in  this  respect,  as  in  others,  the  decree 
isaflEirmed. 

Judgment  affirmed. 


Wbsbb  VnnoQAom  n  Oivnr  to  Sioubs  Sbtkeal  TmoiaaBOKr  Nont 
falling  duo  at  diflbrait  tiinei  upoa  »  foveoloniTe  and  lale  of  the  mortgaged 
liremiaoi^  the  prooeeds  an  to  be  applied  to  their  payment  in  the  order  ol  time 
in  which  they  matoxe:  BaMn  t.  Major^  9  Iowa»  290;  Sangtter  ▼.  Lom^  11  Id. 
583;  lUederr.  Cart^.  13 Id.  27ft;  Mamky.  Skarp,  Id.  543;  i$eUY.  Lmou.  17 
Id.  SOSk«ilagtheprincq^ 
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IfanoAOBD  ^■■— TT  mask  be  nld  in  pucds  wbecifver  Hiey  can  be  ao 
told,  nnlw  it  is  dioim  thai  a  sale  m  ooe  pazoel  will  be  mare  adTantegeonss 
LaifT.  OMoM,  14  Iowa,  378;  WMter.  WoUb,  18  Id.  76;  WiOkmur.  AUbom,  38 
Id.  289,  cttmg  the  princ^el  caM.  The  Mme  prineq^  appliM  m  mm  of  exo- 
satioa  nles:  Pam  r.  Cfemam,  19  Id.  979,  eitmg  the  principal  eeee.-  A  inia- 
take  in  a  deed  of  ^/eme  eomH  will  not^  as  against  her,  be  ooneeted  in  aqoi^x 
Htaton,  T.  Frfberger^  38  Id.  19S,  citing  the  principal  case.  Hub  case  is  sIm» 
cited  in  Skaarp  r.  BaSegt  14  Id.  889,  and  the  distinction  diawn  beiireen  this 
and  the  case  at  bar.  la  tiie  latter  case^  tiiewifs  joined  in  a  deed  wiiii  her  faae> 
band  in  ezecnting  a  tmst  deed  npon  the  homestead.  She  was  not  menticned 
in  the  granting  portion  of  the  deed,  bat  the  conclnding  danse  of  said  deed 
mentioned  her  as  foUows:  ''In  witneas  whsteof  the  said  Joseph  (X  Bailsy, 

with f  his  wile^  who  relinqiiiBhes  dower,  hare  bereonto  set  tiieir  hsnda 

ttiis  twenty-second  day  of  Jane,  1867.  Jose^  a  Bailqr*  Lsoia  H.  Baikgr." 
Hdd^  that  this  deed  wonld  openAe  to  relinqoish  her  dowei^  bat  woold  not 
eonTcy  her  homestead  n^t.  A  mairied  women  joining  in  a  deed  with  her 
hosband  conveys  all  her  interest  in  the  property  described  in  the  deed,  indnd- 
ing  her  dower:  Bdward$T.  SMmm^^liL  W^VAi  8imd09omi  y,  Nan^ 
Id.  69,  citing  the  principal  case.  CouTeyanoes  by  manied  women,  genaraUy: 
BiwardB  ▼.  SmUktanf  m^ra.  Statntas  regolatiqg  the  conreyinoss  of  married 
woman  most  be  strictly  panned:  8im8  ▼.  JSonqf,  19  Id.  888^  oitiag  the  prin- 
e^case.  As  to  sheriiT  's  sale  direcay  attacked,  sae  Aw  iftf  ▼>  BagttB  g  M> 
fl,eitingthe  prineq^ 


Statb  v.  Thompson. 

19  I6WA,  U8w] 

Jtinai    BiAW    Cgamnraa,— A  jaror  answored  that  be  bad 

sxpresssd  an  opinion  as  to  the  goilt  of  detedan^  bvt  that  be  bad  ioiBed 
and  eiprcsssd  an  opinion  as  to  the  fact  of  thekfllingof  the  dseeaaed  by 
defendant.  Upon  being  challenged  for  actaal  bia%  the  coort  ofeRoled 
the  challenge.  Hdd^  that  in  order  to  ocnstitate  a  good  groand  of  disl- 
lenge,  the  cpinian  mast  be  as  to  the  gailt  or  Innocence  of  defandant  of 
the  crime  bud  to  hie  chsige. 

JuimzABLK  EiLLDffo. — ^A  party  may  repel  force  by  foroe^  in  dsfianse  of  bis 
person,  habitation,  or  property,  sgainst  one  who  manifestly  intends  or 
endearors  by  violenoe  or  sorprise  to  commit  a  felony  en  either,  and  if  a 
coniliet  ensaee,  and  he  takea  life,  the  killing  is  jastifiaUe. 

To  Makb  HomoiDX  BxxnTBABLi  on  the  groand  of  self-defense^  the  dangor 
mast  be  shown  to  be  actaal  and  argent  The  necessity  nuial  be  greats 
and  the  sitnation  periloas.  Unices  there  be  a  plain  manifestation  of  a 
f elonioos  intent^  no  sseanlt  will  jostify  kiUing  the  assailant. 

Wkbbb  Assault  o  so  Fbbgi  that  the  party  asiailed  cannot  yield  a  stsp 
withoat  manifest  danger  of  hie  life^  or  of  enonnons  bodily  barm,  the  as- 
sailed may,  if  there  be  no  other  way  of  saving  his  own  life^  kill  his  as- 
sailant^ and  the  killing  will  be  jastifiable.  ^  Tenneesee  tiie  role  has 
been  laid  down  with  leas  strictness. 

Eilhv  of  Assailed.— It  is  not  enoogh  that  the  party  aasailsd  shoold  bslievs^ 
bat  the  oircamstanoes  most  be  each  that  a  jazy  csn  say,  that  he  bad 
rsasonable  groands  to  beUere  himself  in  dsnger. 
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DsFBNDABTiraa  indicted  for  xnanBlanghter.  At  the  trial  he 
wkeda  juror,  "Have  you  formed  or  expressed  an  opinion  as  to 
defendant's  guilt?  "  The  juror  answered,  "  No.**  Defendant 
then  asked  whether  he  had  formed  or  expressed  an  opinion  as 
to  defendant's  killing  deceased,  to  which  the  juror  answered 
that  he  had.  Defendant  challenged  the  juror  for  cause.  Court 
overruled  the  challenge.  Defendant  was  convicted;  bs  appeals, 
and  assigns  as  error  this  ruling,  and  others,  which  ide  soffi- 
<denfiy  stated  in  the  opinion  of  the  court 

HaUj  Harrington^  and  JJoU,  for  the  appellaat 

Saiimtd  A.  Bice^  aUameg-generalj  for  the  state. 

By  Court,  Stooktok,  J.  The  challenge  to  the  jmor  ^ras  oor> 
recily  overruled.  To  constitute  good  cause  of  chaDenge,  it 
«hould  appear  that  the  juror  had  formed  or  expressed  an  un- 
qualified opinion  or  belief  that  the  defendant  was  guilty  or  not 
guilty  of  the  offense  charged:  Code,  sec.  2986.  It  is  not  suffi- 
Cisnt  cause  of  challengSy  after  the  juror  had  replied  that  he  had 
formed  nor  expressed  no  opinion  as  to  the  guilt  of  the  defend- 
ant, that  in  reply  to  the  question  by  the  counsel  he  answered 
that  he  had  formed  and  expressed  an  opinion  as  to  the  fact  of 
the  killing  of  the  deceased  by  defendant.  The  opinion  formed 
or  expressed  must  be  as  to  the  guilt  or  innocence  of  the  de- 
fendant of  the  crime  laid  to  his  charge  in  order  to  render  the 
juror  incompetent,  or  to  constitute  good  cause  of  challenge. 

The  defendant  asked  the  court  to  charge  Ihe  jury:  ''That  if 
the  defendant  was  a  cripple,  and  so  disabled  that  he  was  unable 
to  defend  himself  by  any  other  method  in  his  immediate 
power,  except  to  resort  to  a  deadly  weapon,  then  he  is  excus- 
able in  using  such  weapon  to  protect  his  person  fix>m  a  violent 
battery  and  beating.** 

This  instruction  the  court  refused  to  give,  but  charged  the 
jury  as  follows: 

^  1.  That  although  the  deceased  may  have  menaced  and 
threatened  to  assault  the  prisoner  with  his  fists,  the  prisoner 
was  not  justified  in  repelling  such  an  assault  by  resorting  to  a 
concealed  deadly  weapon,  and  using  it  in  such  a  manner  as  to 
produce  death. 

''2.  Hat  while  a  person  is  not  bound  to  retreat  fi:om  a  place 
where  he  has  a  right  to  remain,  and  may  lawfully  repel  a 
threatened  assault,  and  to  that  end  may  use  force  enough  to 
repel  the  assailant;  yet  he  has  no  right  to  repel  a  threatened 
assault  with  naked  fists  by  the  use  of  a  deadly  weapon,  in  a 
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deadly  maimer,  and  which  he  has  oonoealed  np  to  the  time  of 
its  use. 

^^  3.  Befbre  a  party  is  justified  in  resorting  to  a  concealed 
deadly  weapon,  and  nsing  it  in  a  deadly  manner,  it  most  ap- 
pear that  he  was  in  imminent  peril  of  death  or  great  bodily 
harm,  or  that  a  reasonable  man,  under  like  drcumstances^ 
would  have  reasonable  grounds  to  believe  that  he  was  in  peril 
of  losing  his  life,  or  sustaining  great  bodily  harm,  and  that  he 
could  not  otherwise  reasonably  have  saved  his  life  or  person 
from  great  bodily  harm." 

It  appeared  in  evidence  that  the  deceased  had  assaulted  the 
defendant,  and  pursued  him  with  a  heavy  board,  sufficient  to 
do  great  bodily  injury;  that  he  threw  down  the  board  and  fol- 
lowed defendant  in  a  threatening  manner,  but  havingno  visible 
weapon;  and  that  while  defendant  was  retreating,  and  the  de> 
ceased,  pursuing,  had  arrived  within  a  few  feet  of  him,  the 
defendant  turned  and  shot  the  deceased.  The  evidence  further 
showed  that  some  ten  days  or  two  weeks  before  the  killing,  the 
defendant  had  been  severely  injured  by  a  fall  from  a  horse, 
and  some  of  his  ribs  broken;  that  he  had  been  confined  to  his 
bed  until  a  day  or  two  previous  to  the  killing,  and  was  at  the 
lime  su£foring  fiiom  the  injury;  that  when  first  assaulted  he 
told  the  deceased  he  could  not  fight,  that  he  had  had  his  libe 
broken,  and  was  a  cripple;  and  that  deceased  was  a  quarrsl- 
some  and  violent  man,  and  would  resort  to  deadly  weapona^ 
or  anything  in  his  power,  when  engaged  in  a  confiict 

The  court  further  charged  the  jury  that  '^  disparity  of  physical 
power  and  strength  between  men  will  not  justify  the  weaker 
party  in  suddenly,  and  without  any  warning,  resorting  to  a 
deadly  weapon  and  using  it  in  a  deadly  manner  when  menaced 
and  threatened  with  an  assault  by  or  with  fists  alone;  and  un- 
less the  situation  and  condition  of  the  parties,  and  the  dream- 
stances  under  which  they  are  placed,  are  sufficient  to  induce  a 
man  of  reasonable  and  ordinary  prudence  and  judgmoit  to 
believe  great  bodily  harm  or  injury  might  reasonably  be  ex- 
pected to  follow  if  the  menaces  and  threats  be  carried  out,  in 
which  case  the  jxrisoner  had  a  right  to  use  such  dead^ 
w  )apon«" 

We  think  there  was  no  error  in  the  refusal  of  the  court  to 
give  the  instruction  asked.  A  party  may  repel  force  by  force> 
in  defense  of  his  person,  habitation,  or  property,  against  one 
who  manifestiy  intends  or  endeavors  by  violence  or  surprise  to 
commit  a  known  felony  on  either;  and  if  a  conflict  ensue  in 
inch  case,  and  he  takes  life,  the  killing  is  justifiable.    To  make 
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g  homicide  ezoiuable  on  the  ground  of  selfHlefensey  the  danger 
must  be  shown  to  he  actual  and  urgent.  No  ocntingent  neoes- 
litj  will  aTSiL  It  mnst  be  proved  that  the  assault  waa 
eminently  periloos;  and  without  there  he  a  phiin  manifestation 
of  a  felonious  intent,  no  assault  will  justify  killing  the  assail* 
uit:  Whart  Ciim.  L.  480. 

It  has  been  held  hj  this  court  that  a  party  is  not  compelled 
to  flee  from  his  adTersary,  who  assails  him  with  a  deadly 
weapon,  and  retreat  to  the  wall  before  he  can  justify  the  homi* 
cide:  Tweedy  t.  StaUj  6  Iowa,  483.  The  assault  may  be  so 
fierce  as  not  to  allow  the  party  assailed  to  yield  a  step  without 
manifest  danger  of  his  life  or  of  enormous  bodily  harm.  In 
inch  cases,  if  there  be  no  other  way  of  saving  his  own  life,  he 
may,  in  sdf«de&nse,  kill  his  assailant,  and  the  killing  will  bo 
jnstifiahle.  But  when  the  attack  is  not  felonious,  the  rule  of 
law  is  different.  If  it  is  not  apparent  from  the  manner  of  the 
uaault,  the  nature  of  the  weapon  used,  and  the  like,  that  the 
sMsilant  intended  to  commit  a  felony,  that  the  danger  was 
imminent,  and  that  the  species  of  resistance  used  was  neces- 
Buy  to  avert  it,  the  party  assailed  is  not  justified  in  resorting 
to  the  nse  of  a  deadly  weapon  and  using  it  in  a  deadly  man- 
ner:  VmUd  8taU$  v.  WiUbergery  8  Wash.  C.  C.  621. 

In  Tennessee,  it  has  been  held  that  if  a  man,  though  in  no 
danger  of  serious  bodily  harm,  through  feai^  alimn,  or  coward- 
ice, kill  another  under  the  impression  that  great  bodily  injury 
is  about  to  be  inflicted  on  him,  it  is  neither  murder  nor  man* 
slaughter,  but  selfniefense:  Orainger  v.  State^  6  Yerg.  469  [26 
Am.  Dec.  278].  ^This,"  says  Bronson,  J.,  in  Shorter  v.  PeopU^ 
2N.Y.  197  [51  Am.  Dec.  286], ''was  going  too  &r.  It  is  not 
enough  that  the  party  believed  himself  in  danger,  unless  the 
fiiots  and  circumstances  were  such  that  the  jury  can  say  that 
he  had  reasonable  grounds  fixr  his  belie!" 

Under  our  statute  (code,  sees.  2694,  2817)  an  assault,  even 
with  intent  toccmmit  great  bodily  ii^ury,  is  not  a  felony.  An 
assault  without  a  weapon  of  any  kind  by  a  quarrelsome  and 
violent  man  upon  one  in  the  condition  of  defendant  can  hardly 
be  construed  into  a  felonious  assault.  I^  under  the  drcum- 
stsnoes,  there  was  no  reason  for  the  belief  by  defendant  that  / 

his  person  was  in  danger  of  death  or  great  bodily  harm,  but 
that  an  ordinary  battery  was  all  that  was  intended,  and  all 
that  he  had  any  reason  to  fear  fiiom  the  acts  of  the  deceased^ 
he  had  no  right  to  take  the  life  of  hia  assailant  ^ 

The  instructions  given  by  the  court  to  the  jury,  we  think. 
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were  as  fsvorable  to  the  defendant  as  he  had  nnj  right  to  in- 
quire to  be  given  to  the  jury. 
Judgment  affinned. 

Htfothkuul  Qponom  "Foukoimd  ov  KDma  so  sorlhiQD'.AUFi'  a  Jvrsn 
State  ▼.  Osirmder^  18  l0Wa»  451;  StaU  ▼.  Itomrmee,  88  Id.  M^  dting  tbe  pria- 
cipaloMe. 

Mav  wnii  vor  ai  JuHUiiaD  m  Knxnro  hd  AauiLAXt  waHem  ha  bai  bo 
other  ponible^  ar,  at  leasts  probftble^  method  of  ATortixig  his  oiwn  immediate 
deetmctioo,  or  greet  bodily  harm:  State  ▼.  Eetmedjff  20  Iowa»  57S;  citiiig  flie 
prinoipel  oaae.  He  willy  faowerer,  be  Juetified  in  neiiig  mffioie&t  foroe  in  de- 
fending hie  penoOy  eto.,  to  indnoe  hie  aeaailant  to  deaiat  in  hie  attack:  Id. 
673.  The  law  regarde  hnntaa  life  aa  the  moet  aacred  of  all  intereata  com- 
mitted to  ita  proteotionf  henoe  the  mle  laid  down  in  the  principal  eaee^  and 
StaU  ▼.  Kamedjf,  wfrc^  State  ▼.  Beaton,  23  Id.  162;  iSfartev.  Bwrhe^  80 Id. 
884;  State  ▼.  CoOme,  32  Id.  39;  States.  Aharr, 88  Id.  180;  States.  Jfdby,4i 
Id.  Illy  citing  the  principal  caae. 

HoMian>x  Jubtiizabub  oh  Gbouhimi  ov  Sn^DmNSB:  See  Harrkm  ▼. 
SiaU,  60  Am.  Dec  450-452»  and  notea,  where  anthoritiea  diacoaafaig  the  aol^ 
Jeot  an  dted;  alao  Carmmibe  ▼.  BtmkJA  Id.  638;  CamU  ▼.  State^  68  Id. 


Atbbs  V.  Gaicpbbll. 

[9  lowA,  2ia.] 
ITenoi  «f  XiTT  ov  BnounoN  ia  not  required  to  be  aecred  vpoa  dafendaak 

The  law  preaomea  he  haa  notice  of  the  judgment,  and  he  mnat  aeoertai^ 

at  hie  peril,  what  aabaeqnent  proceedinga  am  had. 
Bquitab&i  Rbxev  will  not  be  granted,  udeaa  all^gatiooacf  UU  which  an 

denied  am  proved. 
BQuinis  AOAnnrr  PuaoHAaiB  at  Ezbootioh  Salbwill Bdto hib  Aaanrai 

in  relation  to  the  same  mattera. 
PaivnT  SKTWEKir  Shkbov  Ain>  PuBOHASiB  at  exeenticn  aale;  jmre^  Doea 

each  a  relatian  exiat  between  them  aa  wiU  aathcriae  the  aaawer  of  tiie 

former  to  be  naed  aa  evidenoe  againat  the  latter? 


Bill  in  equity.  The  petition  represents  that  in  Jnne,  1864, 
a  judgment  was  entered  against  petitioner  in  £EiYor  of  one  Win- 
chester, in  the  district  court  of  Warren  county,  upon  which  an 
execution  was  issued.  This  was  levied  upon  certain  realty  of 
petitioner  in  Polk  county,  where  he  resided.  The  sheriff  ad- 
vertised, but  did  not  sell  this  property  for  want  of  a  purchaser. 
Petitioner  then  sold  this  property.  In  December,  1854,  and 
after  the  sale,  another  execution  was  issued  and  levied  on 
other  realty  of  petitioner  in  the  county  of  his  residence.  This 
tract  was  sold  to  Curtis  Bates,  Winchester's  attorney,  and  was 
by  him  transferred  to  James  Campbell,  respondent  herein. 
Petitioner  had  no  knowledge  of  the  second  levy.  As  soon  aa 
h»  had  knowledge  of  it,  but  after  time  of  redemption  had  ex* 
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fired,  he  bflfeied  to  redeem  from  Campbell,  bat  he  refused  to 
Accept  the  money  tendered.  Defendants  answer  severally. 
€ampbell  denies  any  knowledge  of  the  facts  alleged,  except  that 
the  levy  and  sale  were  made,  and  that  he  is  the  grantor  of  the 
purchaser  Bates.  Bates  denies  that  two  execntions  were  levied; 
admits  he  was  Winchester's  attorney;  that  he  is  the  purchaser; 
that  he  transferred  to  Campbell;  that  after  time  of  redemption 
expired  the  sheriff  made  a  deed  to  Campbell;  deniee  cdUosion 
or  fraud.  The  sheriff  admits  all  the  £Etct8  as  alleged,  except 
that  he  denies  he  did  not  serve  execution  on  petitioner,  denies 
the  land  is  ,very  valuable.  The  matter  was  heard  upon  the 
petition  and  answers.  The  other  facts  are  stated  sufficiently 
in  the  opinion. 

Jewett  and  HvU^  and  M.  M.  Crocker^  tor  the  appellant. 
Curtis  BaieSj  for  the  appellees. 

By  Court,  Woodwabd,  J.  There  is  no  provision  of  the  stat* 
ute  requiring  notice  of  an  execution  or  of  a  levy  to  be  served 
on  a  defendant.  The  law  leaves  him  to  ascertain  these  things 
at  Ins  peril,  assuming  that  he  will  know  when  a  judgment  is 
tecovered  against  him,  and  will  take  notice  of  what  will  follow 
thereon. 

The  petitioner  seeks  to  set  aside  the  sale  on  two  grounds. 
The  first  is  that  the  land  was  sold  for  a  greatly  inadequate 
price,  and  that  there  was  collusion,  etc.  Upon  the  subject  of 
inadequacy  of  price,  we  refer  to  what  is  said  in  Cavender  v. 
Heirs  of  Smiihj  1  Iowa,  807-855.  But  the  principal  difficulty 
on  the  part  of  the  c(»nplainant  is  that  he  has  introduced  no 
evidence  whatever  on  the  subject  His  averments  are  not  ad- 
mitted by  the  defendants,  and  there  is  no  evidence  sustaining 
them. 

There  are  circumstances  alleged  by  the  petitioner  which 
might  probably  present  a  ground  for  equitable  relief,  if  they 
were  sustained  by  proof.  It  is  averred  that  a  prior  execution 
had  been  issued  and  levied  upon  another  tract  of  land,  which 
levy  had  not  been  disposed  of  when  the  second  execution  was 
issued  and  levied  upon  the  tract  now  in  question.  This  is  the 
second  ground  upon  which  relief  is  sought.  The  complainant 
waived  the  oath  to  the  answers  of  the  respondents,  and  they 
accepted  the  waiver,  and  answered  without  adding  the  jurat 
HcHenry  admits  the  existence  of  two  executions  and  levies, 
hot  Bates  denies  them.  The  petitioner  offers  no  proof  to  sus- 
tain his  averments.  Campbell  claims  under  Bates,  and  pro- 
ignorance  upon  the  matter.    He  would  be  bound,  as  wf 
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think,  by  anything  which  wotdd  bind  Bates,  and  Bates  ironld 
be  held,  if  it  were  merely  a  question  of  notice.  But  it  is  not 
this.  Tt  is  a  qoestion  of  &ct^  and  Bates  denies.  Now,  there^ 
is  nothing  to  meet  this  denial,  nothing  to  approve  the  allied 
fact  against  Bates,  unless  the  answer  of  McHenry  may  b» 
received  against  him.  On  the  former  hearing  of  the  case  we 
viewed  it  more  as  a  question  of  notice  only,  and  so  far  as  fact 
was  in  question,  it  was  thought  that  the  answer  of  McHenry 
could  be  received  against  Bates.  But  upon  a  reconsideration 
of  the  case,  we  are  satisfied  that  it  does  not  depend  upoi^ 
notice  alone,  but  upon  fact,  and  that  the  answer  of  McHenry 
cannot  be  taken  to  prove  it  against  Bates.  An  answer  to  be 
thus  used  must  be  under  oath:  1  Greenl.  Bv.,  sees.  178,  181,. 
and  notes  and  authorities. 

And  it  is  doubtful  whether  the  relation  between  the  sheriff 
and  the  execution  plaintiff  creates  such  a  privity  as  to  authoi^ 
ise  the  answer  of  the  former  to  be  taken  against  the  latter:  I 
Greenl.  Ev.,  sees.  178, 181;  part  2  of  Cowen  A  Hill's  Notes  U> 
Phill.  Ev.  64,  56,  where  the  question  is  discussed,  and  the 
authorities  collected.  This  point  is  not  determined  absolutely 
now,  because  it  is  sufficient  that  the  answer  proposed  to  be 
used  in  evidence  is  not  made  under  oath. 

The  complainant  therefore  not  having  supported  the  material 
averments  of  his  bill  by  offering  any  evidence,  it  is  considered 
that  the  petition  is  not  sustained,  and  that  the  equities  of  the 
case  are  with  respondents;  and  it  is  ordered  that  the  decree 
heretofore  entered  in  this  court  herein  be  set  aside,  and  that 
the  decree  of  the  district  court  be  affirmed. 


Failubi  ov  SHiRiir  to  Givb  Konoa  BsgoiSBD  bt  Statdtb  of  aale  d< 
not  affect  title  of  a  (ona/ds  pnrehaeer:  JJofidb  v.  ifitiTAy,  Si  Am.  Deo.  194^ 
195,  and  note^  whiere  tbe  oaaee  an  ooUeofced. 

Whibb  thbbb  d  No  FBivirr  between  the  deleBda&ti  in  aa  aotum,  tho^ 
aaewerof  onewinnotUndaiioftiieri  Ayv.ilaftMN|MIofw%  SSi^cMiytli^ 
priacipal 
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[9  I6WA,  iBt.] 

Bbbobp— BvnyiirGBi— It  ie  not  ener  toadndt  erideneeof  a  pecol  eontimot 
eening  realty,  if  loeh  contraot  ie  tiie  eame  tliat  tiie  law  would  preennn^ 
under  like  oiroiunstanoefl^  to  have  been  made  bj  the  partiee. 

Bbbob  without  PRBnmiOB.— In  each  eaee^  if  there  waa  enxxr,  it  would  not 
be  to  the  prejndioe  of  any  one,  and  therefore  not  a  eaaae  of  revereaL 

Dbbd— Lnaona— KoTTCE.— In  favor  of  a  third  party  daiming  the  benefit  e# 
a  Uoenae  to  nee  real  property,  eto.,  if  an  executed  one,  it  ie 
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dbom  bf  ptml  tibat  liit  gnntae  had  nofcioe  of  sadi  iBenbrtaot^  tel^  as 
Mwaeik  tiia  paitiea  to  tbe  daad,  ifaa  role  would  be  diflbrcnt 

fliflUU'iBD  IdOBirai. — ^An  aei  dona  with  the  expreH  or  tmpliad  oooMnt  of  Ilia 
owner  ol  tiia  property  affected  thereby  ia  an  ezeoated  Ueenae  to  nee  the 
Ijwperty,  and  oennot  be  treated  ea  a  tort;  end  wli^n  labor  hae  been  es- 
poBdedimder  eooh  lioensep  the  owner  eennot  aeoflrt  hae  ownerddp  eo  as 
teintoctoewith  theneeof  the  lioenee.  If  the  owner  of  the  property 
aie  the  afeniotare  ereeted  under  eooh  lioenee  nnder  a  eontraet  expreei  or 
u^Ued  to  pay  lor  the  sune^  the  lioeniee  may  reeorer  iti  Tslne  in  a  ooort 
efUw. 

Inr— QuiBnom  icul— -'Whether  or  not  eooh  Uoonee  was  granted,  or  whether 
ttie  etmetore  waa  ereeted  on  the  personal  promise  of  the  owner  to  pay 
for  it  wiiea  oonq^leted,  were  proper  questions  for  the  Jozy  to  detennine. 

flZAXcn  or  Fbausb.— U^  in  each  oeee^  the  licensee  son^^t  to  mske  liable  the 
gnntee  ol  the  licensor  for  a  promise  ci  the  lattor  to  pay  for  a  portion  of 
the  etroetnre,  the  grantee  woold  not  be  boond,  lor  the  promise  would  be 
within  the  statate  of  franda. 

pLAiNTiFr  seeks  to  recover  for  half  of  a  partition  wall  built 
OQ  his  own  land,  and  by  permission  of  the  owner  of  the  adjoin- 
ing tracty  also  npon  that  tract.  The  other  facts  are  stated  in 
the  opinion. 

Lane  and  Broihen^  for  the  appellant. 

Davi»  and  True^  for  the  appellees. 

By  Courts  Wright,  G.  J.  Plaintiff  proposed  to  prove  by  a 
witness  a  verbal  contract  between  Hicks  and  Wickersham  and 
defendant^  made  in  the  summer  of  1866,  in  relation  to  the  terms 
upon  which  defendant  had  permission  to  use  the  wall.  This 
was  objected  to  npon  the  ground  that  it  was  a  contract  relating 
to  a  party-wall,  and  as  such  shoold  have  been  in  writing.  The 
objection  was  overruled,  and  defendant  excepted. 

To  sustain  this  exception,  appellant  relies  upon  section  12, 
chapter  86,  page  182,  Laws  1855.  This  section  evidentiy  refers 
to  the  special  agreements  therein  specified,  and  not  to  such  as 
in  no  manner  differ  from  the  contract  which  the  law  makes  for 
the  parties.  The  contract  spoken  of  by  the  witness,  in  this  in- 
stance, was  only  that  which  this  statute  would  compel  the  de- 
fendant to  carry  out,  and  if  entirely  excluded  would  not  change 
the  legal  rights  of  the  parties.  If  there  was  error,  therefore,  it 
was  error  without  prejudice,  and  of  course  no  cause  for  reversal. 

The  next  exception  relates  to  tiie  admission  of  Leslie  to  tes- 
tify in  relation  to  the  contract  under  which  a  wall  was  built  by 
plaintiff,  the  objection  being  that  by  this  agreement  he  was  per* 
eonally  liable,  and  hence  interested  in  throwing  that  liability 
uptm  this  defendant.  To  this,  it  seems  to  us  that  appellee  well 
interposes  two  answers.    The  first  is  that  the  only  contract  of 
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which  the  witnees  speaks  related  to  a  wall  which  was  blown 
down  and  never  nsed  by  either  parfy,  and  not  to  the  one  now 
in  cemtroversy,  which  was  built  after  this,  and  as  to  which  it 
is  not  claimed  there  was,  between  Leslie  and  plaintiff,  any 
cnntract^  except  so  fiir  as  relates  to  the  permission  to  bnild 
one  half  of  it  on  Leslie's  land.  The  second  is  that  if  the  wit^ 
ness  was  liable  to  plaintiff  upon  any  contract,  so  he  was  liable 
over  to  defendant  QjKm  the  fall  covenants  of  his  deed,  whereby 
he  was  held  for  this  or  any  other  incumbrance  upon  the  land^ 
and  thus  his  interest  was  balanced.  At  the  time  Leslie  sold 
to  Qrr,  he  advised  him  of  the  location  of  the  wall;  that  it  be> 
longed  to  plaintiff,  and  that  the  defendant  would  have  to  pay 
for  it  if  he  used  it  It  is  objected  that,  as  defendant  had  adeed 
with  full  covenants,  the  proof  of  the  conversation  or  verbal  con* 
tract  tended  to  vary  or  contradict  the  deed;  that  the  wall  was 
on  the  land  and  i>art  of  it,  and  as  such,  passed  with  it,  and 
that  parol  declarations  of  the  grantor  are  not  competent  to 
divest  the  grantee  of  the  estate  included  in  the  deed.  Consid- 
ered as  testimony  to  vary  or  contradict  the  deed,  it  is  of  course 
inadmissible;  and  in  a  suit  between  the  parties  to  the  deed 
upon  the  covenants  therein,  it  would  not  be  claimed  that  it 
could  be  shown  that  a  i>artdrtheland  was  reserved  by  a  parol 
agreement.  In  fayor  of  a  third  party,  however,  claiming  the 
benefit  of  an  incumbrance,  lien,  or  interest  in  the  property,  it 
is  competent  to  show  by  parol  that  the  grantee  had  notice  of 
such  outstanding  incumbrance  or  interest  While  the  deed 
may  contain  full  covenants,  and  while  the  grantor  may  be 
estopped  thereby,  as  between  him  and  his  grantee,  firom  saying 
that  he  sold,  subject  to  an  incumbrance,  it  is  a  very  difibient 
thing  where  a  third  party ,  in  maintaining  the  priority  of  his  lien, 
seeks  to  show  that  the  grantee  had  notice  of  it  at,  or  prior  to, 
the  time  of  his  purchase.  The  manner  of  communicating  this 
notice  is  immaterial,  and  though  given  in  such  a  way  as  to 
become  incorporated  into  the  contract  of  sale,  but  not  in  the 
deed,  it  might  be  shown  by  parol  would  bind  the  purchaser  as 
between  him  and  third  persons;  while  it  might  not,  in  a  con- 
troversy with  the  grantor.  The  distinction,  we  think,  is  most 
manifest  and  well  sustained. 

If  the  plaintiff  built  the  wall  under  aparol  license  fix>m  Les- 
lie, the  owner,  and  if  the  defendant  took  the  south  part  of  th) 
lot  fiiom  Leslie,  with  notice  of  this  license  and  the  interest  that 
plaintiff  had  in  the  wait  byyirtue  of  such  license,  then  this  in- 
terest could  not  be  revoked  either  by  Leslie  or  his  grantee,  and 
if  the  grantee  occupied  the  wall,  he  would  be  liable  for  the  imrt 
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thus  used  or  occupied.  Upon  this  subject  the  authorities  are 
not  entirely  unifixrm,  nor  are  they  iu  many  oases  free  from  ob- 
scurity. The  above  rule,  however,  we  beUeve  to  be  flairly  and 
legitimately  deducible  from  many  of  the  best  considered  cases. 
Without  quoting  we  refer  to  the  following:  Osgood  y.  Howard^ 
6  Me.  452  [20  Am.  Dec.  822];  RusseU  v.  Richards,  10  Id.  429 
[25  Am.  Dec.  254];  Hilbome  v.  Brownj  12  Id.  162;  Smith  x. 
Benson,  1  Hill  (N.  Y.),  176;  Beriek  y.  Kern,  14  Serg.  A  R.  267 
[16  Am.  Dec  497];  Bicker  y.  KeUy,  1  Me.  117  [10  Am.  Dec. 
38] ;  Clement  y.  Durgin,  5  Id.  9;  WeUs  y.  Bani^r,  4  Mass.  514; 
and  the  full  note  of  the  editors  to  Beriek  v.  Kern,  in  2  Am* 
Lead.  Cas.  686,  706;  also  NetOeton  y.  Sikes,  8  Met  84;  Doty  y. 
Chrham,  5  Pick.  487  [16  Am.  Dec.  417];  Baylor  y.  Dennie,  8  Id. 
208  [19  Am.  Deo.  819];  Kent  y.  Kent,  18  Id.  569. 

The  rule  applies,  as  its  statement  implies,  to  cases  whereof 
the  license  has  been  executed  by  the  building  of  the  wall;  the 
legal  light  to  the  soil  is  not  of  course  diyested,  and  the  right 
of  the  licensee  rests  upon  the  principle  essential  to  the  trans- 
action of  the  business  of  life,  and  clearly  in  accordance  with 
the  purposes  of  justice,  that  an  act  done  with  the  sanction, 
either  express  or  implied,  of  the  owner  of  the  land  is  not  to  be 
treated  as  a  tort;  or  the  other  and  further  one,  that  when  money 
or  labor  has  been  exi)ended  on  the  land  of  another,  upon  the 
faith  of  a  promise  giyen  by  him,  the  owner  shall  not  assert  his 
legal  light  to  the  soil  so  as  to  interfere  with  that  use  or  enjoy- 
ment of  the  building  or  structure  erected  as  the  result  of  such 
promise,  by  the  money  and  labor  of  the  licensee.  If  the  stnio- 
iure  or  any  portion  of  it  is  enjoyed,  as  in  this  case,  by  the 
owner  of  the  soil,  under  a  contract  express  or  implied,  to  pay 
tar  the  use  of  the  same,  or  what  a  part  of  it  is  reasonably 
worth,  the  licensee  may  recoyer  such  yalue  in  a  court  of  law. 

Whether  the  plaintiff  did  or  did  not  haye  the  license  claimed, 
and  whether  the  wall  was  built  alone  under  a  contract  that 
Leslie  should  pay  for  one  half  of  it,  the  plaintiff  looking  alone 
to  his  personal  reeponsibilily,  were  questions  of  tact  properly 
left  to  the  jury. 

Plaintiff  owned  the  north  part  of  the  lot  at  the  time  of  build- 
ing the  wall,  but  subsequently  sold  the  same  to  Hicks  and 
Wickersham,  who  afterwards  reconyeyed  to  him.  Defendant 
purchased  fh>m  Leslie,  with  notice,  as  the  jury  must  haye 
found  under  the  instructions  of  the  court,  of  plaintiff's  inter- 
est in  the  wall,  and  of  the  obligation  of  any  person  using  the 
same  to  pay  what  one  half  was  reasonably  worth.    The  con- 
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«ent  and  nndertaking  of  the  defendant  to  pay  ibis  much  coald 
well  be  inferred  by  the  jury  fix>m  ibe  testimony,  as  well  as  the 
furtber  feMst  tbat  it  was  npon  tbe  faitb  of  tbis  undertaking  that 
Hicks  and  Wickersbam  permitted  bim  to  use  tbe  walL  Un- 
der Bucb  droumstanoeSy  tbe  act  of  defendant  in  appropriat- 
ing tbe  balf  of  tbe  wall  for  tbe  purposes  of  bis  building  was  in 
no  proper  sense  a  tort  Tbe  jury  could  well  ccmdude  tbat» 
based  upon  tbe  understanding  existing  between  plaintiff  and 
Leslie,  tbe  owners  of  tbe  property  at  tbe  time  of  tbe  appropriar 
tion,  reoogniied  tbe  wall  as  a  wall  in  common,  and  tbat  de- 
fendant, instead  of  contributing  in  advance  one  balf  of  wfaal 
tbe  same  cost,  was  nevartbeless  to  pay  its  reasonable  value. 

Tbe  amount  tbus  due  or  claimed  was  assigned  by  tbe  parties 
holding  tbe  title  and  subsequently  conveying  it  to  plaintiff  so 
as  to  invest  bim  witb  tbe  fiill  legal  rigbt  to  sue  fiir  it  in  his 
own  name.  In  tbis  view  of  tbe  case,  plaintiff's  rigbt  to  recover 
only  finds  support  fixnn  tbe  arrangement  between  bim  and 
Leslie,  so  feur  as  tbat  tends  to  sbow  tbat  he  and  bis  granteee 
{afterwards  bis  grantors)  were  not  trespassers,  but  tbat  tbey 
took  possession  and  beld  under  a  license,  recognised  subse- 
quently by  botb  Leslie  and  bis  grantee.  If  defendant  under- 
took and  is  sought  to  be  beld  upon  a  promise  to  pay  tbe  debt 
of  Leslie,  be  is  not  bound,  for  tbe  promise  would  be  within  the 
statute  of  frauds.  If  bound  at  aU,  it  is  upon  a  promise  to  pay 
bis  own  debt  for  a  consideration  running  directly  to  him.  And 
tbis  the  jury  must  have  found,  and  with  their  finding  we 
no  good  reason  for  interfering. 

Judgment  affirmed. 


EuuuTJBD  LiaiMgs.^A  penon  ooeapymg  real  pwnwrtiy  by  a  parcl 
of  the  ownor,  for  an  vnliioited  tima^  and  wlio^  on  tiia  fiitii  of  aooh  UoeDaa^  has 
ezpeodad  laige  amna  of  moooyy  beeomea  a  taoant  at  wOl,  and  oaa  be  nmawtd 
only  by  ghring  aach  notioe  aa  a  tenant  at  wiU  ia  entitled  to^  or  I7  refnnding 
the  ezpenditiire^  and  then  revoking  the  lioenae:  BeaUif  v.  Chngorpp  17  loins 
114y  dting  the  primnpal  oaaa. 

Dbmd  ABaoLimL— a  oonTeyanoe  ol  land  witfaoat  oieaptiona  or  loam  n  atloua 
iachidea  not  only  the  earth,  bat  ove^ftidng  attadied  to  H^  wheliiar  nataiaOy 
or  artifidaUy:  Ton  Wagmr  v.  Ton  Nmlnmd,  IS  loins  497|  Jcktmm  ▼.  Tm^ 
Utiger,  tl  U.  S0||  OmIv.  O,  A,  dlQ.  M.  Ok,  40X1  466^  aD eWng the  prin- 
dpal 
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Gordon  v.  Ellisoh. 

[9  Jaw  A.  ta.} 
OoajMoum  ov  JuiwmHi^-Amui..— A  partj  omum* 

fak  aspaU  tram  »  Jndgnunl  ai  law  and  at  the  aame  time  pnaaoats  hii 

petition  in  dhanoeiy  enjoining  tiia  ooUaotion  ci  aaid  jndgnMnt    Hm 

inatitatifln  of  raoh  e^ty  jiiuoaiMliHgii  oporatas  as  a  lolaaaa  of  antm  in 

tha  action  at  law. 
Wjitbr  ov  Kmwkml — ^Upon  the  diiminBil  of  an  action  at  law,  if  ifaa  pi«***s^ 

inatitiitas  a  aeoond  action  npon  tiia  nma  oanae^  ha  tharebj  waiToa  anj 

OCTCg  ooniHiititud  by  tiia  ooort  in  aneh  diandflnL 
OooB^  GQmjujuti  vcul — ^In  ovdinaiy  aotiooi^  a  jnatioo  of  tiia  peaoa  haa  not 

power  to  nqpm  tliat  plaintiff  ahaU  giro  ■eouzity  lor 


Lf  an  action  in  jnstioe's  ooort  plaintiff  was  ruled  to  giye 
ieonrity  toir  ooets;  faOing,  his  suit  was  dismissecL  He  sued 
out  a  writ  of  error  from  the  district  court  to  correct  this.  He 
also  sued  upon  the  same  demand  before  another  justice,  and 
had  judgmoit  for  plaintiff,  which  defendant  paid.  On  these 
Cscts,  the  writ  of  error  was  dismissed.    Plaintiff  ^ipeals. 

Niffiinger^  for  the  appellant 
Jfpet,  for  the  appellee. 

Bj  Court,  Wbioht,  C.  J.  In  the  case  of  Fidd  t.  Johman^ 
{not  reported],  decided  at  the  last  April  term  at  Davenport,  on 
motion  it  was  held  that  a  party  could  not  prosecute  his  appeal 
from  a  judgment  at  law  and  his  petition  in  chancery  enjoining 
the  collection  of  said  judgment  at  the  same  time,  and  that  the 
institution  of  said  equity  proceedings  operated  as  a  release  of 
errors  in  the  action  at  law. 

We  do  not  see  that  in  principle  the  case  differs  from  the  one 
before  us.  By  instituting  his  second  action,  as  he  had  a  right 
to  do,  plaintiff  waived  any  error  committed  by  the  justice  in 
the  first  case.  If  it  should  be  held  that  the  justice  erred  in 
requiring  plaintiff  to  give  security  for  costs  (as  we  clearly 
think  he  did),  and  the  cause  should  be  remanded,  there  would 
be  nothing  httt  for  him  to  do,  for  by  the  second  trial  and  judg- 
ment the  whole  controversy  is  at  an  end.  Such  an  order 
would  therefore  be  practically  useless,  and  could  have  no  other 
effect  than  to  require  defendant  to  pay  certain  costs,  now  ad- 
judged against  the  plaintiff.  But  the  error  in  that  dedsion 
the  plaintiff  has  voluntarily  waived  by  the  institatlon  of  hit 
«econd  action:  Chno  v.  WhUe^  8  Ohio,  20l 

Judgment  affirmed. 
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Cook  v.  Dillon^ 

BOMFUOB  FOSM  tk  RAJm  OV  TkUHKII — ^LdDT  Cf  JVJ(|]mT.»WlMB  tt#^ 

■Mate  mkM  a  judgment  m  lito  upon  fbe  rmliy  of  a  debtor,  if  tiiiw 
ptitiM  oftdi  pcoonre  on  tiia  nma  day  a  jujfpneat  against  tiia  Mma 
penon,  oadi  Judgment  will  zank  oqiially  as  a  lien  against  realty.  If 
to  nonre  an  indebtednaM  the  Judgment  debtof  lias  oonTeyed  bis  realty  to 
a  trustee^  tlie  Jndgmenta  take  elfoot  upon  the  Jkbtor'e  equity  of  reden^ 
tion.  If  the  land  ia  aold  by  the  trostee  undei  the  tmst  deed,  the  liena 
oeaae  aa  against  the  land  and  attach  themaelTea  V>  the  money  in  the  banda 
of  the  tniatee  after  the  aeonred  debt  is  paid,  and  the  judgment  creditor 
wlio  first  aeeka  te  anbjeot  this  soxphis  fond  to  the  payment  of  his  claim 
will  baTe  a  prior  r$^t  thereto.  Thb  law  favors  the  yigiknti  Said  ink 
may  be  proceeded  against  either  by  a  bill  in  equity  or  by  gamiahtng  the 


Jmnoan  OMMDiaom  PuBaBAmro  ja  Tbxjwte^s  Salb  cannot  laqnire  tiia 
trostee  to  credit  the  suplua  on  bis  Judgment^  but  he  mnal  pay  to  tiia 
trostee  the  porchaae-prioe  in  foil  before  he  can  require  a  deed,  and  ha 
must  more  as  any  other  person  wonld  be  required  to  do  to  sobjeol  said 
soxphis  fond  to  the  payment  of  his  elaim. 

Onb  Barrow,  to  secnre several  promiflsory  notegy  made  atmgl 
deed  to  John  F.  Dillon^  with  a  power  of  sale  in  case  of  defetali 
in  their  payment.  Default  was  made,  and  in  porsaance  of  the 
deed  Dillon  add  the  premises  described  in  the  deed  to  the 
complainants.  November  19,  1868,  and  prior  to  snch  sale^ 
three  judgments  were  rendered  agdnst  Barrow,  one  of  which 
was  in  £Eivor  of  complainants.  After  deducting  the  debts  that 
were  secured  by  the  deed  there  would  be  over  one  thousand 
dollars  surplus.  Complainants  claimed  that  they  had  a  right 
to  credit  this  sum  on  their  judgment,  and  refused  to  pay  it 
over  to  the  trustee.  The  other  creditors  gamished^the  trustee. 
Afterwards  complainants  filed  a  bill  in  chancery  to  compel 
trustee  to  allow  this  credit  Judgment  was  that  complainants 
pay  money  to  trustee,  to  be  by  him  paid  on  the  gamishmentSL 
Complainants  appeal 

OurUy  and  Rogen^  tor  the  appellants. 

Orant  and  WhiUalerj  for  the  appellees. 

By  Court,  Stockton,  J.  By  the  conveyance  from  Banow  to 
Dillon  the  legal  title  of  the  grantor  in  real  estate  passed  to 
Dillon,  the  trustee,  subject  to  be  defeated  on  the  payment  of 
the  money  by  Barrow  in  accordance  with  the  terms  of  the  deed 
of  trust.  Barrow  retained  only  a  right  to  redeem,  and  upon 
this  interest  the  judgments  in  favor  of  Cook  &  Sargent^ 
Whittaker,  and  Biggs  were  liens.    Our  statute  has  made  judg^- 
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ments  in  the  saprema  or  district  courts  liens  jspaa  all  interests 
in  zeal  estate,  l^al  and  equitable:  Code,  sees.  2486^  28. 

Upon  fnriher  examination  of  the  anthorities,  sinoe  the  peti- 
tion  for  a  rehearing  was  filed,  we  are  of  the  opinion  that  ihis 
equitable  interest  of  Barrow  in  the  land  is  represented  by  the 
surplus  in  the  hands  of  the  trustee,  after  the  sale  bj  him,  to 
aaHsfy  the  debt  secured  by  tbe  deed  of  trust,  and  that  the  lien 
of  the  judgments  is  continued  in  respect  to  this  surplus. 

The  lien  of  the  judgments  does  not  attach  to  the  land  in  the 
hands  of  the  purchaser,  after  a  sale  by  the  trustee,  and  he  takes 
the  same  unaffected  by  such  liens.  But  as  the  surplus  pro- 
oeedSy  liter  discharging  the  debt  secured  by  the  deed  of  trust, 
stand  in  the  place  of  the  debtor's  right  of  redemption,  and  rep- 
resent that  right,  the  lien  of  the  judgments  upon  the  right  of 
redemption  may,  in  equity,  be  enforced  against  the  surplus  in 
the  hands  of  the  tmstee. 

The  judgments,  then,  of  the  complainants  Cook  A  Sargent, 
and  of  the  defendants  Whittaker  and  Biggs,  were  equal  liens 
upon  the  surplus  in  the  hands  of  Dillon,  and  it  deyolTed  the 
duty  upon  them  of  taking  some  step  to  have  the  fond  appro- 
prated  to  the  payment  of  their  judgments.  If  some  steps  were 
not  taken,  and  some  notice  not  given  to  Dillon  of  these  judg- 
ments, and  of  the  lien  thereof  upon  the  money  of  Barrow  in  his 
hands,  he  would  have  been  without  £Eiult  and  without  liability 
if  he  had  paid  it  oyer  to  Barrow.  It  does  not  result  that  the 
trustee  is  to  make  search  and  inquiry  whether  there  are  any 
liens  upon  the  money  in  his  hands.  It  devolves  upon  the  par* 
ties  claiming  to  hold  such  liens  to  give  notice  of  them,  and  to 
enforce  them,  at  the  earliest  practicable  moment. 

There  can  be  no  question  but  that  the  surplus  money  in  the 
hands  of  the  trustee,  after  satisfying  the  deed  of  trust,  was  the 
personal  property  of  Barrow,  liable  as  any  other  property  of 
the  owner  to  be  seised  in  execution  far  the  payment  of  his 
debts.  If  the  jurisdiction  of  a  court  of  equity  had  first  at- 
tached far  the  purpose  of  enfardng  the  lien  of  complainants' 
judgment,  or  of  disbibuting  the  proceeds  of  Barrow's  interest  in 
the  land  among  those  of  his  creditors  having  equal  liens,  such 
Jurisdiction  would  not  have  been  ousted  by  any  subsequent 
proceeding  in  garnishment  against  Dillon  to  subject  the  money 
in  his  hands  to  the  payment  of  judgments  against  Barrow. 
That  oourt  would  have  proceeded  to  enforce  its  jurisdiction 
first  acquired  by  directing  Dillon  to  pay  out  the  money  in  his 
hands  In  sadsfiMtion,  so  far  as  it  would  go,  of  the  liens,  ezist» 
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log  against  the  funds  in  his  hands.  But  no  step  of  this  land 
was  taken  bjthaoompUdnants  until  the  fourteenth  of  January, 
1857,  more  than  two  weeks  after  the  sale  by  the  trustee,  and 
after  the  money,  in  contemplation  of  law,  was  in  his  hands. 
In  the  mean  time,  the  defendants  Whittaker  and  Biggs,  on  the 
day  of  the  sale  by  the  trustee,  as  soon  as  they  ascertained  thai 
the  land  sold  for  more  than  was  sufficient  to  satisfy  the  amount 
due  on  the  deed  of  trust,  garnished,  by  due  process  of  law,  the 
surplus  amount  in  the  hands  of  the  trustee.  This  proceeding 
was,  under  our  statute,  a  seizure  of  and  levy  upon  the  money 
in  the  hands  of  Dillon  at  the  day  of  the  sale,  and  effectually 
bound  the  amount  in  the  hands  of  Dillon  from  that  time.  It 
was  a  mode  fixed  and  appointed  by  law,  by  which  the  prop- 
erty and  estate  of  Barrow  in  the  surplus  money  in  Dillon's 
hands  might  be  appropriated  to  the  payment  of  any  judgments 
against  him. 

Dillon,  in  reply  to  the  garnishee  process,  in  addition  to  hia 
answer  that  he  had  so  much  money  of  the  defendant  Barrow 
in  his  hands,  might  state  how  it  came  into  his  hands,  and  the 
nature  of  claim  by  the  complainants  by  virtue  of  their  judg* 
ment.  But  this  judgment  and  lien  could  be  no  bar  to  the 
right  of  the  other  creditors,  by  virtue  of  their  garnishee  p.-o- 
cess,  to  have  the  amount  in  the  hands  of  the  trustee  first 
applied  in  payment  of  their  claims,  by  reason  of  their  having 
first  seized  the  same. 

As  between  judgment  creditors  whose  liens  are  of  the  same 
date,  he  who  first  takes  the  property  in  execution  has  the  pref- 
erence to  be  first  paid  out  of  its  proceeds.  And  this  is  the 
rule,  whether  the  property  be  real  or  personal  estate,  or  choees 
in  action  not  subject  to  actual  or  manual  seizure,  and  which 
by  our  statute  are  taken  and  seized  only  by  garnishment: 
Adaina  v.  Dyer^  8  Johns.  347  [5  Am.  Dec.  844];  WtUerman  v. 
Hashinj  11  Id.  22Sy  Bumey  v.  Boyett,  1  How.  (Miss.)  89. 

The  law  £Eivors  the  diligent  creditor,  and  will  suffer  no  inter- 
ference, by  one  who  has  slept  on  his  rights,  for  the  purpose  of 
taking  from  him  the  firuits  of  his  superior  diligence.  The  levy 
of  the  sheriff,  under  the  writs  of  execution,  on  the  judgmcrits 
of  Whittaker  and  Biggs  was  a  seizure  and  appropriation  of 
the  money  in  Dillon's  hands,  and  the  subsequent  filing  of  a 
bill  in  equity  by  the  complainants  could  not  take  away  the 
priority  thus  acquired. 

We  have  said  that,  in  contemplation  of  law,  the  surplus 
money  after  satisfying  the  deed  of  trust  is  in  Dillon's  hands. 
He  had  the  right  to  require  that  the  whole  amount  hid  by  the 
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complainants  for  the  land  at  the  sale  shonld  be  paid  to 
Until  it  is  BO  paid  to  him,  the  complainants  have  no  standing 
in  court  They  have  no  right  to  say  that  they  hold  the  amoont 
bid  by  them  at  the  sale  in  their  hands,  ready  to  pay  the  same 
to  the  trostee,  proTided  and  on  condition  that  he  will  consent 
to  retain  the  snrplns  in  his  hands  until  the  rights  of  the  com* 
plainants  thereto,  or  to  a  jportion  of  the  same,  can  be  deter- 
mined. The  tmstee  conld  well  demand  that  the  whole  amount 
bid  by  complainants  for  the  land  should  be  paid  before  ez^ 
cuting  a  deed  for  the  land. 

It  results  from  these  considerations  that  the  complainants 
have  no  yalid  claim  to  set  off  their  judgment  against  Barrow 
against  any  portion  of  the  amount  due  from  them  on  their  bid 
to  the  trustee.  The  complainants  and  Barrow  stand  in  no  such 
relation  to  each  other  as  that  the  right  of  set-off  can  arise.  The 
legal  title  to  the  land  was  in  Dillon,  and  it  was  with  him  they 
were  dealing,  not  with  Barrow.  Their  rights  as  purchasers 
only  arise  on  the  payment  of  the  purchase-money,  and  they 
could  not  claim,  as  they  do  in  their  petition,  to  have  a  convey- 
ance from  the  trustee,  and  at  the  same  time  the  right  to  hold 
on  to  the  money  in  their  hands  on  an  assumed  rij^t  to  set  off 
thfdr  judgment  against  Barrow  against  the  surplus  conjectured 
to  be  remaining  in  Dillon's  hands  after  satisfying  the  amount 
due  on  the  trust  deed. 

We  may  add  that  this  claim  on  the  part  of  complainants  has 
only  been  made  upon  the  argument,  and  is  not  set  up  in  their 
petition.  They  therein  expressly  claim  that  the  judgments 
recovered  against  Barrow  are  all  liens  upon  the  surplus  in  the 
hands  of  the  trustee,  and  pray  that  the  same  may  be  applied 
in  payment  of  the  said  judgment  pro  rata.  The  decree  of  the 
district  court  is  affirmed. 

Decree  affirmed. 

Wbight,  C.  J.,  dissented. 


I^nr  or  Jupqioeeit.-- An  eqiiiteble  intflrat  in  land  is  fobjeot  to  Hm  el 
J«dgm«nt»  but  somo  stept»  eitiier  l^  gunuhment  or  in  aqoiiy,  nnut  be  ttkoi 
before  it  can  be  sabjected  to  saoh  lien.  Ibe  jndgment  itMlf  is  not  nofcioe  of 
each  lieoy  and  if  the  equitable  claim  is  paid  off  prior  to  each  proceedings 
being  taken,  such  payment  wiU  extinguish  the  interest  as  well  as  the  lien 
attaching  to  it:  Baldwin  t.  Thompmm,  15  Iow%  SOS;  609,  citing  the  prind- 
pttl  case;  bnt  the  contrary  doctrine  is  held  in  Ckmn^qfPolk  t.  Sffpher,  17 
Id.  S63;  364^  in  which  the  pxinoipal  case  is  cited.  As  between  the  parties  to 
tk  jndgment^  it  is  immaterial  whether  the  interest  of  the  Jndgment  creditor 
appears  of  record  or  not:  Laihrop  t.  Btowh,  28  Id.  49.  If  two  judgments 
are  i«ndered  on  the  same  day  against  the  property  of  the  same  debtor,  a  pst* 
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dahning  titto  to  prapoty  l^  Tiztiia  of  a  Mle  under  an  eaeentiop  baaed  mm, 
Ma  of  tha  JndgmentB  which  was  first  azaontad  would  hara  snooaadsd  to  tlio 
titla  of  tha  Jndgma&t  debtor,  and  woold  hara  a  battar  titla  tiiaa  a  porrhsarr 
of  tha  sama  proparty  ondar  a  latffr  aala  basad  npon  tha  otliar  jadgmoiiii 
HwMngiifm  t.  JtweU,  25  Id.  260^  dthig  tha  prinoqpal  aaaa.  Jnd^naiita  ara 
liens  upon  all  interest  in  real  estate^  legal  as  wall  aa  aquxtahla:  AamT.  Tmpitf 
86  Id.  249;  lAppfnoM  t.  WUmm,  40  Id.  427;  FkrU  NaikmiUBamkqfDamai^ptirt 
▼.  Bennett,  Id.  639.  A  mortgage  ia  not  amoh  aa  interest  in  land  aa  will  be  a 
snbject  of  a  Uen  of  a  judgment:  ^etonian  t.  J>9  Lortme,  19  Id.  246^  etting  tba 


Ijiva— ExTorounmED. — ^A  valid  aala  nnder  a  prior  lien  aztingiusliej  aD 
anbaequent  Uans:  Lowe  t.  Orhmcm,  19  Iow%  197.  A  paymsot  of  tha  eqnite* 
hie  lien  npon  the  property,  made  prior  to  notioe  of  tha  aqnitaea  of  oilier  pat^ 
■qhs,  axtingnishea  their  claims:  Diekeif  r.  LffomM^  Id.  662;  663;  BMwm  t. 
nompfoi^  16  Id.  60a,  609,  aU  dting  tha  prindpal  aaaa. 

Deid  or  Tkdr  Flacbb  Lmal  Tnu  or  XBUixat  Dtrim  t. 
S2  Iowa,  194,  citing  the  prino^al 
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[a  IOWA,  4BL] 

0nm— DuKBQAnoN  to  Pobud  Um— SjAiiaBiiT.^Ii  tha  own^r  of  land 
lays  ont  a  town,  and  exhibits  a  plan  thereof  on  which  are  repreaented 
streati^  alleys,  squares,  qnays^  etc,  and  tha  lots  sra  add  with  rafarenae 
to  the  plan,  tha  purchasers  of  the  lots  acquire,  aa  appnrtsnant  to  the 
■una,  every  eaaemant^  priTilega,  and  advantage  which  the  plan  leprcsenta 
aa  belonging  to  them.  The  ssla  impHea  a  oorenant  wiUi  tiia  pnrfilisaiBB 
that  the  streets,  etc.,  shall  be  forever  open  to  pabtic  nsa,  free  from  all 
claims  of  tha  former  proprietor. 

Id. — li  the  United  States  was  sooh  owner  the  mla  would  be  the  aame^  and 
the  general  government  would  be  forever  preoindad  from  azeroising  anj 
anthority  or  setting  up  any  title  to  tha  same. 

BtoUHTiONB— 8TB»aT^RABiMT6NT.— A  street  or  hij^way  ia  a  pabUc  aaaa- 
Bent^  open  to  the  commnhity.  An  eaaemant  ia  a  libarly,  privilege^  er 
advantage  in  Und,  without  profit  eodsting  distinot  from  an  ownership  in 
thesoiL 

DiDiGAnoN,  What  m— EBi0Pni..^A  dadicatJcn  of  a  atraat^  eta,  to  tha 
public,  doea  not  operate  as  a  grant  butas  anestoppdla  jkn»  of  tha  owner 
from  resuming  the  exclusive  use  of  his  own  property,  or  indeed  any  naa 
inconsistent  with  the  public  use. 

OwKSBSHiF  ov  HiOHWAT. — A  hi^^way  ia  an  eaaement  oomprebending  merelly 
the  right  of  all  the  individuals  in  the  community  to  paas  and  repaaa  with 
the  incidental  right  of  the  public  to  keep  it  in  repair,  but  it  doea  not 
comprehend  any  interest  in  the  soil,  ncr  does  it  give  the  public  the  legal 
possession  of  it.    The  fee  continues  in  the  original  owner  of  tha  land. 

rasBPAss  ON  Land  upon  Which  Hiohwat  a  Sitvaxxd— Who  can  Main* 
TAIN.— The  owner  of  a  right  of  way  cannot  interfere  with  the  aoQ  und« 
the  way.  If  he  uses  the  way  in  any  manner  except  to  paas  and  repass^  ha 
is  answera})le  as  a  trespasser  to  the  owner  of  the  fee.   The  owner  of  tha 
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mSjmxjDg  bmd  ir\y  BMintidn  treigMi  agrinit  anottMr  for  latotlerlnf  witt 
a  dimoi  udnr  *  trmSL 

^IriBAOi  OBOwno  vfon  Pinoja  Road  belimgi  taaduMtf  to  ttM  cffraar 
of  tho  feo  Id  the  landt  and  ho  may  maintrin  tnqpMi  agidiMl  coo  who 
pnto  his  oottlo  into  tlM  hi^^vay  to  gnia  So  ho  may  agunat  ooo  who 
builda  upon  or  obotracta  a  pablio  roadt  or  who^  faiataad  of  paHmg  along 
P%  xomaina  standing  npon  it^  rafoamg  to  dopart 

lUia  rmroiPiJi  remaini  in  f oroe  in  rdatioa  to  tho  atreeti  of  oitiaa.  Hio 
tHiEo  to  the  foad-bed  is  never  in  the  ootpotation,  nnkas  there  haa  bean  a 
specifio  grant  of  the  fee  to  it. 

JiPAnnio  Roam.— A  person  whose  dnty  it  is  to  repair  a  road  may  lawfoUy 
do  any  aot  neoessaxy  to  keep  said  road  in  oonditiop  to  be  need  l^  the 
pnblio^  as  entfeing  down  trees^  eto.,  bnt  if  ho  eats  a  tree  down  for  his  own 
uao^  ho  is  a  trespasser.    This  mis  appliaa  to  pnblio  ootpotationa. 

biacT  or  G&asit  or  Lahd  AnjAnntr  to  Road.— Where  the  same  psraon 
owns  the  fee  in  the  land  over  which  road  passes  and  an  adjacent  lot^  and 
oonveys  the  lot^  the  hnd  in  the  street  is  abo  granted  to  the  center  of  the 
road,  nnlsss  specially  rsaerved. 

£mcT  or  DsDiOAnoK  or  Strbbts  bt  Uhixbd  SrAm.— In  Dobaqoe^  the 
city  was  Isid  oat  by  anthority  of  an  act  of  eongress,  Bj  this  asl  no 
title  vested  in  the  corporatian  to  tiie  streets;  sabject  to  ttio  pnblio  if^t 
of  way,  the  fee  of  the  land  over  which  the  street  passes  is  in  the  owner 
of  the  adjoining  lots.  The  dty  hae  the  power  to  regulate  the  pahUe  nae 
thereof  and  may  represent  the  pablio  in  vindicating  its  ri^t.  Neitfaer 
tiio  ownership  of  the  soil  nor  of  the  easement  of  the  pablio  is  in  the  oor* 
poration.  Hence  the  dty  cannot  maintain  trespass  against  the  owner  of 
an  adjoining  lot  for  injoriea  done  to  a  oisfeeiii  boilty  agahist  his  objeclioa% 
between  the  line  of  his  lot  and  the  center  of  the  street 

Thb  opimon  states  the  facts. 

WtUoUf  UUeyf  and  Doudj  for  the  appellants. 
W.  T.  Barker  y  for  the  appellee. 

By  Court,  Stockton,  J.  By  virtae  of  the  act  of  congress 
approved  July  2,  1836  (and  the  act  amendatory  thereto  ap- 
proved March  8, 1837),  entitled  '^An  act  for  laying  off  the  towns 
ct  Fort  Madison  and  Burlington  in  the  county  of  Des  Moines, 
«nd  the  towns  of  Belleview,  Dubuque,  and  Peru  in  the  county 
of  Dubuque''  (see  Code,  p.  635),  the  government  of  the  United 
States  laid  off  the  town  of  Dubuque  into  town  lots,  streets, 
avenues,  public  squares,  and  out-lots,  and  sold  the  same  to 
the  occupiers  thereof,  entitled  to  the  same  by  improvement  and 
pre-emptiony  and  to  other  purchasers. 

The  defendant  became  the  purchaser  of  lot  Na  73  at  the 
comer  of  Main  and  Third  streets  in  said  dty,  and  received  a 
patent  from  the  United  States  therefor,  in  which  the  lot  is  de- 
scribed as  ^'in  lot  Na  73,  of  the  first  class,  of  the  town  of 
Oabuque,  containing  seventeen  hundredths  of  an  acre,  accord- 
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ing  to  the  official  plat  of  the  survey  of  said  to?ni  letomed  to 
the  general  land-office/'  The  patent  is  dated  November  29, 
1854. 

Third  street  is  sixfy-fimr  fidet  wide  including  the  sidewalks, 
which  are  twelve  feet  wide  within  the  curbstone.  There  was  a 
cistern  in  Third  street^  about  one  half  of  which  was  within  the 
line  of  the  sidewalk.  It  was  built  of  brick  and  cement,  and 
was  twelve  feet  in  diameter  and  fourteen  feet  deep.  It  waa 
entirely  below  the  surface  of  the  street^  so  that  it  could  not  be 
discerned.  In  relation  to  the  cistern,  Rogers,  a  witness  for  the 
plaintiff  testified:  '^I  built  the  dstem;  a  great  part  of  it  waa 
within  the  sidewalk.  The  city  in  part  contracted  with  me 
to  build  it  and  paid  me  in  part;  part  was  paid  by  citizens. 
Vandever  employed  me,  and  handed  to  me  a  subscription,  part 
of  which  was  paid.  It  cost  about  two  hundred  and  fifty-five 
dollars.  The  city  may  have  paid  me  one  halfl  The  dstem 
may  have  been  four  feet  fimn  the  wall  of  the  building."  On 
his  cross-examination  the  witness  stated  that  the  dstem  waa 
built  in  the  fall  of  1856;  that  Maloney,  the  defendant^  objected 
to  its  being  built,  and  said  that  he  wished  to  excavate  under 
the  sidewalk,  and  the  dstem  would  be  a  damage  to  his  build* 
ing. 

In  the  year  1857,  the  defendant  erected  a  building  on  hia 
lot  on  the  line  of  Main  and  Third  streets.  In  making  the 
excavation  for  his  cellar  and  foundation  wall,  and  in  taking 
the  earth  firom  under  the  sidewalk,  he  exposed  the  dstem;  and 
it  beiag  at  the  time  full  of  water,  the  walls  burst  asunder  and 
the  dstem  was  destroyed. 

This  action  is  brought  to  recover  damages  alleged  to  have^ 
been  sustained  by  the  city  from  the  acts  of  the  defendant. 
The  first  count  is  for  breaking  and  entering  a  certain  close  of 
the  plaintiff*,  with  force  and  arms,  and  taking,  digging  up,  and 
carrying  away  large  quantities  of  earth,  and  for  breaking  and 
destroying  a  dstem,  the  properly  of  the  plaintiffl  The  second 
count  charges  that  the  plaintiff*,  being  the  owner  and  possessed 
of  a  certain  water  dstem  on  Third  street,  in  the  dty  of  Du- 
buque, of  great  value,  etc.,  the  defendant  on,  etc.,  broke,  iiy  ured, 
and  destroyed  the  same,  to  the  damage  of  plaintiff*,  etc.  The 
third  count  charges  that  plaintiff  was  seised  and  possessed  cf 
certain  streets,  known  as  Main  street  and  Third  street,  in  the 
city  of  Dubuque,  and  defendant  wrongfully  entered  upon  said 
streets,  and  at  or  near  their  intersection  dug  up  and  carried 
away  the  earth  for  a  space  of  ten  feet  in  width  and  one  hun- 
dred and  fourteen  feet  in  lenji^th,  and  twelve  feet  in  depth,  on 
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Third  streeti  and  a  like  excavattim  on  Main  Btreeti  and  within 
the  line  of  said  streets,  endangering  thereby  the  safety  of  traT* 
elers  on  said  streets,  and  destroying  a  cistern  there  situated, 
the  property  of  the  plaintiff.  The  damages  are  laid  at  three 
thousand  dollars.  There  was  a  verdict  and  judgment  for  the 
plaintiff  of  seventy-fiTe  dollars. 

By  laying  off  the  land  on  which  the  city  of  Dnbnque  is  situ- 
ated into  lots,  streets,  avenues,  public  squares,  and  out-lots,  aa 
represented  upon  the  plat  returned  to  the  general  land-ofiSce, 
and  by  the  sale  of  the  lots  to  the  occupants  thereof  and  to 
other  purchasers,  the  streets  of  the  town  of  Dubuque  were 
dedicated  to  public  use,  in  such  sense  that  the  general  govern- 
ment,  as  the  proprietor,  was  forever  concluded  from  exercising 
any  authority  or  setting  up  any  title  to  the  same. 

If  the  owner  of  land  lays  out  a  town  and  exhibits  a  plan 
thereof  on  which  are  represented  various  plats  of  qpare  or 
vacant  ground,  such  as  streets,  alleys,  squares,  quays,  etc.,  and 
the  lots  are  sold  with  reference  to  the  plan,  tiie  purchasers  of 
the  lots  acquire  as  appurtenant  to  the  same  every  easement, 
privilege,  and  advantage  which  the  plan  represents  as  belong- 
ing to  them.  The  sale  and  conveyance  imply  a  grant  or  cov- 
enant to  the  purchasers  that  the  streets  and  other  public  places 
indicated  as  such  upon  the  plan  shall  be  forever  open  to  the 
nee  of  the  public,  free  from  all  claim  or  interference  of  the 
proprietor  inconsistent  with  such  use:  Rowan^s  Ez?r  v.  Town 
of  Portlandj  8  B.  Mon.  232;  Livingston  v.  Maywr  of  New  Yorky 
8  Wend.  106  [22  Am.  Dec.  622];  Wyman  v.  Mayor  of  New 
Fori,  11  Id.  487.  An  easement  is  defined  to  be  a  liberty, 
privilege,  or  advantage  in  land,  without  profit,  existing  dis- 
tmct  from  an  o?niership  in  the  soil:  Pomeroy  v.  Ephrainij  3 
Vi  279.  A  street  or  highway  is  a  public  easement  open  to  the 
community.  The  dedication  thereof  to  the  public  does  not 
operate  as  a  grant,  but  as  an  estoppel  in  pais  of  the  owner 
from  resuming  the  exclusive  use  of  his  o?ni  property,  or  in- 
deed any  use  inconsistent  with  the  public  use.  It  precludes 
the  party  making  the  appropriation  from  reopening  any  right 
over  the  land,  at  all  events  so  long  as  it  remains  in  public  use: 
(Hneinnati  v.  Whiie^s  Lessee^  6  Pet.  431. 

A  highway  is  defined  to  be  nothing  but  an  easement,  com- 
prehending merely  the  right  of  all  the  individuals  in  the  com- 
mnnity  to  pass  and  repass,  with  the  incidental  right  of  the 
public  to  do  all  acts  necessary  to  keep  it  in  repair.  The  ease- 
ment does  not  comprehend  any  interest  in  the  soil,  nor  give  the 
public  the  legal  possession  of  it;  the  right  of  freehold  is  not 
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toaohed  by  establiflhing  a  highway,  but  oontintieB  in  the  origi- 
nal  owner  of  the  land  in  the  same  manner  it  was  before  the 
highway  was  established,  subject  to  the  easement:  Peek  ▼• 
SmUhj  1  Cionn.  108  [6  Am.  Dec.  216];  Webber  v.  EoiUm  RaO- 
road  Co.y  2  Met  149;  AtHm  y.  Bordmanj  Id.  457  [87  Am.  Deo. 
100]. 

Lord  Coke,  2  Inst.  705,  says:  ''The  fee  of  the  road  is  in  the 
lord  of  the  manor,  or  the  land-owners  on  both  sides  of  the 
way : "  Ooodtiie  v.  Alhetj  1  Burr.  145.  A  man  may  have  a  right 
of  way  without  having  an  interest  in  the  fee;  and  if  such  a 
one  interfere  with  the  soil  under  the  surfieu^e,  or  uses  it  in  any 
other  way  than  for  passing  or  repassing,  he  is  answerable  aa  a 
trespasser  to  the  owner  of  the  fee.  The  public  have  the  right 
of  passing  and  repassing,  and  of  digging  and  felling  trees  fixr 
the  repair  of  the  road,  but,  subject  to  this  easement,  the  exclu- 
sive ownership  of  the  soil,  the  freehold  and  all  its  profits, 
remains  in  hhh  who  owned  the  soil  before  the  highway  was 
laid  out,  and  he  may  maintain  trespass  or  waste,  or  recover 
possession,  subject  to  the  easement:  Jackson  v.  HaXhawayj  15 
Johns.  447  [8  Am.  Dec.  263].  In  Perley  v.  Chandler,  6  Mass, 
454  [4  Am.  Dec.  159],  the  owner  of  the  adjoining  ground 
brought  an  action  of  trespass  for  stopping  up  a  drain  under  a 
road,  and  it  was  held  that  he  was  entitled  to  the  fee  of  the  road, 
subject  to  the  easement,  and  might  sink  a  drain,  or  construct 
a  watercourse  for  a  mill  across  the  road  beneath  the  sur&ce, 
as  he  o?med  on  both  sides;  and  might  maintain  trespass  for 
disturbing  theuL 

So  it  is  held  that  the  herbage  belongs  exclusively  to  the 
owner  of  the  soU,  and  he  may  maintain  trespass  against  one 
who  puts  his  cattle  into  the  highway  to  graie.  So  he  may 
against  one  who  builds  upon  or  otherwise  obstructs  a  highway; 
or  who,  instead  of  passing  along  it»  remains  standing  upon  it, 
as  a  strolling  musician,  refusing  to  depart:  Adame  v.  River^^ 
11  Barb.  393;  Stackpde  v.  JJdoZy,  16  Mass.  88  [8  Am.  Dec 
121];  Qriffin  v.  Mariin,  7  Barb.  298;  Lewie  v.  Jmee,  1  Pa.  St 
836  [44  Am.  Dec.  188];  Peck  v.  Smith,  1  Conn.  108  [6  Am. 
Dec.  216].  And  although  those  whose  duty  it  is  to  repair  may 
cut  trees  upon  the  road  for  that  purpose,  yet  they  are  tres- 
passers if  they  cut  them  for  their  own  use:  Makepeace  v.  Wor^ 
den,  1  N.  H.  16;  Babcock  v.  Lamb,  1  Cow.  288;  Jackeon  v. 
Hathaway,  15  Johns.  447  [8  Am.  Dec.  268]. 

In  Cincinnati  v.  White,  6  Pet.  431,  it  is  said  that  ''all  publio 
dedications  must  be  considered  with  reference  to  the  use  for 
which  they  are  made;  and  streets  in  a  town  or  city  may  require 
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«  mote  enlarged  right  over  the  use  of  the  land,  in  order  to 
eany  into  effect  the  pnrpoees  intended,  than  may  be  neoeBsary 
lor  an  appropriation  for  a  highway  in  the  country.''  But  the 
fust  that  the  street  dedicated  to  public  use  is  within  an  incor- 
porated city  makes  no  difference  as  to  the  ownership  of  the 
soiL  The  title  remains  in  the  owner  of  the  fee,  and  except 
where  there  has  been  a  regular  conveyance,  or  a  l^pslative 
truksfiar,  is  never  in  the  corporation:  Ca»$  of  the  Phil.  Jc  Trer^ 
UmB.  R.Co^  S  Whart  25;  LouitviOe  v.  Bank  of  U.  5.,  8  B. 
Hon.  188v  168- 

Whatever  control  the  corporation  may  have  is  held  to  be  by 
virtue  of  its  corporate  charter,and  of  the  right  conferred  by  its 
charter  to  regulate  and  improve  the  streets,  and  to  make  such 
use  of  the  sml  as  may  conduce  to  public  convenience  and  enjoy- 
ment: Barter  y.  Commonwealth^  8  Penr.  &  W.  268. 

There  is  no  authority  for  holding  that  after  the  sale  of  the 
lots  in  the  town  of  Dubuque,  according  to  the  plat  thereof 
made  by  direction  of  the  surveyo^general,  under  authority  of 
the  act  of  congress,  the  title  of  the  ground  occupied  by  the 
streets  was  vested  in  the  public,  or  in  the  city  corporatums  as 
the  trustee  of  the  public. 

It  was  within  the  discretion  of  the  government  as  the  pro- 
prietor of  the  soil,  in  making  sale  of  the  lots,  to  sell  only  to 
the  line  of  the  street.  But  if  lots  are  sold  by  their  number  on 
a  plat,  and  if  the  lots  are  bounded  by  a  street  or  highway,  that 
ciroumstance  raises  a  strong  presumption  of  an  intent  to  pass 
the  soil  to  the  center  of  the  street  or  highway,  and  it  will  so 
pass  accordingly,  unless  the  highway  be  clearly  excluded: 
WiUer  r.  Harvey,  1  McCord,  67  [10  Am.  Dec.  660];  NewhaU  v. 
Ireeon,  8  Gush.  696  [64  Am.  Dec.  790];  Adams  ▼.  Riverey  11 
Barb.  898;  Adams  y.  Saratoga  etc,  R.  R.  Co.,  Id.  414;  8  Kent's 
CmL  488^  484;  Chatham  y.  Brainerd,  11  Ckmn.  60. 

^The  presumption  is,''  says  Mr.  Chancellor  Eenti  8  Com. 
423,  "that  the  owners  of  the  land  on  each  side  go  to  the  center 
of  ihe  road,  and  they  haye  the  exclusiye  right  to  the  soil,  sub- 
ject to  the  right  of  passage  in  the  public.  Being  owners  of  the 
soil,  they  haye  a  right  to  all  ordinary  remedies  for  the  free- 
hold."   Further  on,  he  says: 

'^The  established  inference  of  law  is  that  a  conveyance  of 
land  bounded  on  a  public  highway  carries  with  it  the  fee  to  the 
center  of  the  road,  as  part  and  parcel  of  the  grant.  The  idea 
of  an  intention  in  a  grantor  to  withhold  his  interest  in  a  road 
4o  the  middle  of  it,  after  parting  with  all  his  right  and  title  to 
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the  adjoining  land,  is  neyer  to  be  presumed.    It  would  be  oon* 
traiy  to  the  iiniTenal  practice:''  8  Kent's  Com.  488. 

In  Peck  y.  Smithy  1  Conn.  108  [6  Am.  Dec  216],  it  is  said 
that  there  is  no  instance  where  the  fee  of  highway  as  distinct 
from  the  adjoining  land  was  retained  by  the  yendor.  It  would 
require  an  express  declaration,  or  something  eqtiiyalent  thereto^ 
to  sustain  snch  an  inference;  and  it  may  be  considered,  as  a 
general  role,  that  a  grant  of  land  bounded  upon  a  highway  or 
a  riyer  carries  the  fee  in  the  highway  or  riyer  to  the  center  of 
it,  provided  the  grantor  at  the  time  o?nied  to  the  center,  and 
there  be  no  words  or  specific  description  to  show  a  contrary 
intent:  Browne  v.  Kennedy j  6  Har.  &  J.  195  [9  Am.  Dec.  603]; 
Cortdyou  y.  Van  Brundtj  2  Johns.  867  [8  Am.  Dec.  489];  Jaeh- 
fon  y.  Hathaway  J 16  Id.  447  [8  Am.  Dec.  263];  Canal  Cam.  ▼. 
PeopUy  6  Wend.  428;  Lunt  y.  Holland^  14  Mass.  149;  Hatch  ▼. 
Dwight,  17  Id.  289  [9  Am.  Dec.  146];  Claremant  y.  Carleton^  2 
N.  H.  869  [9  Am.  Dec.  88];  Morrieon  y.  Keen,  8  Oreenl.  474. 

In  Adams  y.  Rivers,  11  Barb.  890,  the  plaintiff  proyed,j>r»iiia 
facie,  that  he  owned  and  possessed  the  lots  mentioned  in  the 
complaint  The  court  said:  ''These  lots,  being  bounded  bj^ 
public  streets,  extended  to  the  center  of  the  street  This  ifljp, 
undoubtedly,  the  legal  presumption." 

In  Adams  y.  Saratoga  and  Washington  R.  R.  Co.,  11  Barb.  414^ 
461,  it  is  said  that  ''in  the  dty  of  New  York,  the  legal  tiUe  ta 
the  soil  of  the  streets  is  yested  in  the  corporation:  Drake  y» 
Hudson  R.  R.  R.  Co.,  7  Id.  608.  In  the  country,  and  other 
cities  and  towns,  the  legal  presumption  is  that  the  fee  is  Ia 
the  owner  of  the  adjoining  lots.  This  has  always  been  the  law 
as  understood  and  expounded  by  the  courts  of  this  state." 

In  Origin  y.  Martin,  7  Barb.  297,  Hand,  J.,  says:  "  The  pnlK 
lie  haye  but  a  seryitude  or  easement  oyer  priyate  lands  takei^ 
for  highways.  If  that  be  so,  the  public  and  indiyiduals  haY» 
no  right  to  or  power  oyer  it,  except  as  a  way.  If  they  can  de* 
pasture  it,  they  can  dig  up  the  soil,  build  upon  it,  and  cut 
down  trees.  If  they  can  take  the  grass,  I  see  no  reason  why 
they  may  not  put  it  to  other  uses.  And  if  taking  the  land  fixr 
a  highway  giyes  to  others  a  right  to  depasture  it»  then  it  is  not 
true  that  the  priyate  property  of  one  cannot  be  taken  for  the 
priyate  use  of  another." 

If  the  doctrine  of  these  authorities  is  correct,  we  are  at  a  lose 
to  conceiye  by  what  right  the  city  of  Dubuque  has  brought  the 
present  action.  By  the  act  of  dedication,  the  goyemment  of 
the  United  States  yested  no  titie  to  the  streets  in  the  corpora* 
ti'jn;  subject  to  the  public  easement,  the  fee  of  the  streets  b  itt 
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• 
the  owner  of  the  adjoining  lots.  The  city,  by  virtue  of  its  cor- 
porate authority,  has  the  power  to  regulate  the  public  use  of 
the  streets  and  squares,  and  may  be  regarded  as  the  represent- 
Ative  of  the  public  for  the  purpose  of  vindicating  the  public 
Tight  But  neither  the  ownership  of  the  soil  nor  of  the  ease- 
ment is  in  the  corporation. 

The  case  of  Tnulees  of  WaUrtawn  v.  Cowen,  4  Paige,  510  [27 
Am.  Dec.  80],  was  an  application  for  an  ixyunction  by  the  cor- 
fKxration  to  restrain  the  defendants  from  building  upon  a  pub* 
lie  square  and  street,  in  the  village  of  Watertown.  On  an 
objection  that  the  suit  was  improperly  brought  in  the  name  of 
ihe  corporation,  Walworth,  chancellor,  said:  "I  do  not  bel  dis- 
posed to  go  the  length  of  holding  that  the  legal  title  to  the  land 
is  vested  in  the  corporation  of  the  village,  yet  I  can  see  no 
valid  objection  to  considering  the  corporation  as  the  proper 
representative  of  the  equitable  right  of  the  inhabitants  of  the 
village  to  the  use  of  the  public  square,  so  as  to  authorize  the 
filing  of  a  bill  by  the  corporation  to  protect  those  equitable 
^ghts  against  the  erection  of  this  nuisance."  See  also  Abbott 
T.  MUU,  8  Vt  521  [23  Am.  Dec.  222];  Stato^  v.  Cotftn,  8  Id.  580 
{23  Am.  Dec.  230];  Rtmg  v.  Shonebergery  2  Watts,  28  [26  Am* 
Deo.  95]. 

In  Spring  Garden  v.  Norihem  LiberiieSj  1  Whart  25,  it  was 
decided  that  an  appropriation  to  the  public  use  does  not  vest 
«  beneficiary  interest  in  the  public  authorities  of  the  district 
And  in  State  v.  Mayor  etc.  of  MobiUj  5  Port  279  [80  Am.  Dec. 
£64],  that  if  a  street  be  laid  out  by  the  legislature,  or  other- 
wise dedicated  as  a  public  highway,  the  city  authorities  have 
CIO  right  to  build  a  market-house  upon  it,  and  that  such  an 
•erection  is  a  public  nuisance.  The  corporation  can  employ  it 
in  no  way  different  firom  the  object  for  which  it  was  designed: 
Commonwealth  v.  Alburgerj  1  Whart.  469 

The  charge  of  the  court  to  the  jury  assumes  as  the  basis  d 
the  plaintiff's  right  to  recover  in  this  action:  1.  That  the  dty 
of  Dubuque,  as  the  trustee  of  the  public,  holds  the  fee-simple 
title  of  the  land  included  in  the  streets  of  that  dty;  and 
:2.  That  the  defendant,  by  virtue  of  his  patent  from  the  United 
States,  took  the  fee  to  no  part  of  the  street,  and  that  his  lot  is 
t)onnded  by  the  line,  and  not  by  the  center  of  the  street 

We  have  seen  that  neither  of  these  propositions  can  be  sus- 
tained. That  on  the  contrary  thereof,  the  city,  by  virtue  of  the 
dedication  by  the  United  States,  took  no  tiUe  to  the  streets; 
4hat  it  has  no  right  to  use  them  for  its  o?ni  purposes,  nor  to 
•employ  them  for  any  purpose  different  from  that  fi«r  which  they 
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were  deeigDed;  that^  subject  to  the  public  easement,  the  owner 
of  the  adjoining  lots  is  the  absolute  owner  of  the  soil  of  the 
streets,  and  retains  his  exchudve  right  in  all  mines,  quarries, 
springs  of  water,  timber,  and  earth,  for  every  purpose  not  in* 
consistent  with  ttie  public  right  of  way. 

Neither  the  city  nor  any  mdividual  had  the  rights  against 
tlie  will  or  without  the  consent  of  the  owner  of  the  adjoining 
lot,  to  construct  a  cistern  under  the  street  or  sidewalk;  and  if 
the  defendant,  for  his  own  convenience,  or  to  suit  his  own  pur- 
pose, excavated  the  earth  from  the  sidewalk  opposite  his  lot,, 
and  in  so  doing  injured  or  destroyed  the  cistern,  there  is  no 
principle  on  which  he  can  be  made  liable,  in  an  action  by  the 
city  to  recover  damages  for  the  injury. 

Judgment  reversed. 

Strxits  ni  Ottob  may  bo  kopt  in  repair  l^  the  pabUe  anihorltiei,  bnt  iia 
pflrfonnmg  that  duty  they  an  not  antboiued  to  oommit  a  trespass:  Fi'9t,imid 
▼.  Af  UMKme^  9  Iowa»  468.  In  ili25ir»  t.  OMlor  i^pfti^  IS  Id.  254,  tho  priD- 
eipal  case  is  cited  as  in  tbe  above^  bat  the  ooort  there  holdi  that  tho  piii^ 
chaser  of  town  property  in  Iowa  does  not  take  a  title  to  the  fee  of  the  aaflsr 
to  the  center  of  the  street  upon  whieh  it  fronts,  bat  the  only  interest  he  pes- 
■esses  in  the  street  is  that  which  is  held  by  the  whole  paUio^  to  wit,  the  right 
of  way.  The  role  is  changed  1^  a  statate:  (%  qfDetMohtea  t.  HoQ,  24  Id.. 
243,  citing  the  principal  case.  A  distinction  is  made  between  dties  laid  oat 
by  private  indiTidoals  nnder  tiio  stats  law  and  those  laid  oat  by  aathority  of 
the  general  government.  The  l^gsl  principles  laid  down  in  JMtigm  t. 
MaJoMy  are  approved  in  L^tr  t.  Bwlmfftonf  18  Id.  364,  to  wit^  that  thr 
owner  of  town  lots  owns  the  fee  in  the  land  to  the  center  of  the  street.  In- 
CVfy  qfDubugue  t.  Benatm,  28  Id.  248^  the  principal  case  is  cited  with  appnval 
as  to  the  ownership  of  streets,  bat  in  that  case  there  is  no  application  mado^ 
of  the  principles  qaoted.  The  principal  case  is  cited  and  approved,  on  tho' 
doctrine  that  the  paiohaser  of  lots  on  the  side  of  a  highway  takes  the  fee  to 
the  land  to  the  center  of  the  road»  onless  it  is  specially  reserved,  in  Ifairam^' 
V.  Blair,  82 LL  63;  iMer t.  Beatd,  Id.  302;  Ovarmmr,  Mt^,  36 Id.  97. 

HiGBWAT  AH  EismxiiT;  See  note  to  Mai^iew  t.  ^(Mfm,  28  Am.  Dee.  809^ 
where  the  cases  are  ocUsotod. 

Owm  or  Land  ovbe  Which  Hiohwat  Pasbhi  retains  all  his  title  and- 
privileges  in  said  land,  sabjeot  only  to  soch  easement  or  servitnde.  He  lia» 
the  right  to  the  herbage^  trsssb  aad  iniit  growing  tfasfean,  and  minmls  be* 
neath  the  sorfaoe:  See  notes  to  Ma^^ew  t.  Nortom,  28  Am.  Deo.  303-^00^ 
^ere  cases  disoassing  the  sabject  are  cited;  see  also  Gwie^oMv.  VotiBramdtf, 
3  Id.  439. 

OwKEB  or  AnjAOPiT  Lasd  may  "*^*»*^«*  trespass  lor  injary  to  strsets^ 
or  ejectment  for  possession,  i^sinsl  ooe  occupying  it  for  other  purposes  tlia» 
to  pass  and  repass:  See  aathcrities  above  dtsd;  dbe  note  to  Amroir  v.  Miltt^ 
83  Am.  Dec  209. 

OwKXB  or  Lahd  on  Baob  8n>i  or  Snnr  Own  to  Cmmtkbl 
LkingtUm  v.  Mayor  efc,  22  Am.  Dec  822 
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BiKDSKOFF  V.   MaLONB. 
[t  Iowa,  MOl] 
QuKnov  lo  TwriiuMi  mnr  Bkais  Baisov  iHiy  the  ttttimony  b  a^ 
jaoted  iiH  «r  tiM  objadun  will  not  be  eooncUnd  bj  the  oourt  on  apgitL 
NoKABT'fl  Pboor^Wabt  (ut  Sbal.— Whow  the  evidaoM  objeoiod  to  it » 
pfotast  made  by  a  notacy  pnblie^  and  the  objaotian  tharato  ia  tiba  hSktn 
of  the  oflicar  to  wMx  bia  aaal  to  the  doenimmt,  aaeh  objaotion  will  bo 
aaffiniimt  to  axehida  the  paper  aa  taatimony. 
NoTABT  OmRDro  TO  Amx  ho  Sial  may  aapply  tba  daiaot  l^  atta^ihiif 

to  eridanoa  will  be  bald  good  in  aoma  oaaBa,  aa,  for  inatanoa^  if  tt  ia  at- 
tamptad  to  prove  a  wnttan  oontract  by  parol,  or  the  wife  of  a  par^ 
aboold  be  oflBrad  in  bar  boaband'a  behalf^  or  if  a  party  ahoold  ofl«  biai* 
aelf  aa  wilnaai  Tbaaa  objeotiona  only'iaiae  the  qaeatioB  of  aooq^ 
itneji  bat  wban  the  teohniwJ  anfliiaanny  of  the  partJoolar  Uad  of  avi* 
ia  raliad  on,  the  objeotion  mnat  be  pacific. 


The  &cto  are  stated  eofficiently  in  the  opiidoBi. 

3*.  B.  Perry f  for  the  appellant. 

0.  C.  Ccle^  and  Baler  and  Ed^earde^  tar  the  appellee. 

By  Court,  WniGHTy  C.  J.  The  only  qnestion  in  the  case  is, 
whether  the  protest  of  the  notary  was,  nnder  the  drcnmetanoee 
diedoeed  by  the  record,  properly  received  in  evidence.  The 
objection  made  to  it  now  is  that  it  had  no  seaL  That  this  waa 
requisite  we  entertain  no  doubt:  Code,  sees.  244,  82,  83. 

But  is  appellant  in  a  position  in  this  court  to  make  this 
objection?  It  will  be  observed  that  the  record  simply  shows 
that  he  '^objected  to  the  introduction  of  said  note  and  protest^ 
But  why,  or  upon  what  ground,  is  not  stated  and  nowhere 
appears.  Neither  was  there  any  motion  for  a  new  trial,  or  any 
other  step  taken  to  call  the  attention  of  the  court  to  this  or  any 
other  defidct  in  the  protesti  or  variance  in  the  note.  In  our 
opiDion,  under  these  circumstances,  the  objection  cannot  avalL 

The  degree  of  particularity  required  in  pointing  out  objeo-^ 
tioDs  to  the  testimony  when  oflTered  must  depend  very  mnoh 
upon  the  kind  of  testimony,  and  the  circumstances  and  atti- 
tude of  the  case.  Thus,  if  it  was  proposed  to  prove  by  parol  a 
contract  which  was  not  perfinrmed  within  one  year  from  the 
making  of  the  same,  it  might  be  sufficient  for  the  record  te 
ihow  that  the  complaining  party  objected  generally  to  the 
competency  of  such  proof,  for  in  such  a  case  the  mind  of  the 
opposite  party  and  the  court  would  be  directed  unerringly  to 
the  very  point  raised* 

Soif  thewifo  should  be  offered  as  a  witness  for  the  husband 
in  a  civil  case,  or  a  party  to  the  action  should  offer  himself,  the 
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opposite  party  meed  show  no  more  than  that  heotgeotod  to  the 
introdnction  of  said  witnesses  and  their  testimony.  But  when 
the  testimony  oflfored  is  apparently  of  a  kind  that  is  admissi- 
ble to  prove  a  particular  fact  or  thing,  then  a  general  objection 
should  be  held  to  raise  the  question  only  at  its  competency  as 
a  kind,  and  not  the  technical  sufficiency  or  competency  of  the 
particular  instrument  relied  upon.  And  especially  is  this  true 
where  no  motion  for  a  new  trial  is  nuide,  or  objection  uiged  to 
the  sufficiency  of  the  testimony  to  sustain  the  judgment 

Now,  in  this  case  it  is  claimed,  and  is  true,  that  the  notary 
had  omitted  to  affix  his  seal  to  ihe  protest.  In  every  other  re- 
spect it  is  complete  and  formal.  If  tMs  objection  had  been 
made,  it  must  liave  availed  to  exclude  the  testimony.  But  if 
made,  the  defect  might  possibly  have  been  cured  at  once,  and 
in  this  fBMst  consists  the  strong  reason  for  requiring  the  objec- 
tions in  such  cases  to  be  specific.  The  notary  would  have  had 
the  right  at  the  time  to  affix  his  seal,  and  thus  every  difficulty 
would  have  been  obviated. 

We  would  not  hold  parties  to  a  rule  too  strict  in  this  respect, 
but  we  do  think  some  decree  of  particularity  is  required. 
Thus,  if  it  had  been  objected  that  the  protest  was  not  properly 
authenticated,  that  it  was  not  properly  signed  and  sealed — we 
say  if  the  bill  of  exceptions  showed  anything  of  this  nature — 
we  should  be  inclined  to  give  appellant  the  benefit  of  any  de- 
fect in  the  instrument  which  would  fairly  range  itself  under 
such  objections.  Not  so,  however,  when  the  objection  is  so 
general  and  pointless  as  in  this  instance:  Thompmm  v.  £Zat»- 
ehardj  2  Iowa,  44;  Da/nfwih  v.  Cartery  1  Id.  662;  Patterson  v. 
StUeSj  6  Id.  64;  State  v.  TFibofi,  8  Id.  407. 

Judgment  affirmed.  

GxKXRAL  QBJXonomi  IvsumaiSHT.— Hm  attontioa  of  tha  eoart  mml  1m 
dlreoted  to  the  defect  in  the  eividenoe:  JMdbqr  t.  MdleeU,  84  Am.  Dm.  llOi 
Parlor  y.  Fhgg,  45  Id.  101. 

OmsaiON  Of  Notabt  to  Avnz  ms  Sial  cI  offioeto  his  oertifioato  of  his 
ttctsy  at  oommon  law,  did  not  affect  the  yaliditjr  of  the  oertifioate  made  by  the 
officer.  At  common  law,  notaries  were  authorized  to  provide  themselyes  with 
seals  and  authentioate  their  official  acts  with  them,  and  when  so  aathenti* 
cated  their  certificates  of  snch  acts  were  reoeiyed  in  evidence  by  the  conrts  of 
all  civilised  conntries  without  further  proof,  and  were  prima  /ade  evidence 
that  the  recitals  contained  therein  were  true;  but  if  not  authenticated,  proof 
had  to  be  made  of  the  notary's  official  character  before  it  could  be  received 
in  evidence:  Brown  v.  Philadelphia  Bamk,  9  Am.  Deo.  46S.  In  the  United 
States,  nearly  all  of  the  states  regulate  the  powers,  duties,  and  respomibili- 
ties  of  notaries,  and  also  the  certification  of  their  offioisl  acta.  In  sooMk 
however,  the  oonmion-law  rules  prevaiL    In  other  states,  it  is  provided  1^ 
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4aw  that  acts  of  notarial  may  bo  porf onned  witiiont  an  oAeial  mL  In  tmA 
otatoi^  no  caaee  can  be  found  dincrifmiTig  the  mbjoet  of  notulal  Mala.  Id 
-Galifomia^  prior  to  1873;  the  ezacntion,  aeknowle^sment^  and  proper  eartifl« 
oation  were  made  eaaential  to  the  oonTeyanee  of  an  eatate  by  a  married 
woman*  and  a  lack  of  any  of  theae  woold  myalidate  the  oopTeyanee. 

The  law  farther  provided  that  the  notary  ahoold  anthenticate  all  hia  olAcial 
acta  with  hia  aeaL  Under  each  atatnteap  the  deed  of  a  married  woman,  on- 
leaa  anthenticated  with  the  aeal  of  the  notary,  woold  be  Toid;  for  the  atatatt 
mnat  be  atrictiy  pnraoed:  EmUd  t.  Oorbelt,  82  OaL  483;  BarreU  r,  TewkB- 
^ry,  9  Id.  14;  Hattinff9T.  Kou^^  5  Id.  SIS.  Such  a  miatake  cannot  be  cor- 
rected by  the  officer  after  he  had  iaaoed  hia  certificate  aetting  forth  what  he 
liad  done,  nor  could  it  be  corrected  in  eqnity,  even  though  ahe  haa  received 
with  her  hnaband  a  valuable  oonaideration  for  the  deed:  BarrtU  v.  TeifBiUbmrjft 
mgpra,  and  also  Bmaen  v.  Za^anah,  11  Id.  281.  Since  the  paaaage  of  the 
•oodee  in  1873^  theae  lawa  have  been  modified  ao  that  the  certificate  of  acknowl- 
edgment ia  not  an  oaaontial  part  of  the  adknowledgmait  of  a  married  woman, 
and  her  conveyance  of  real  eatate  ia  good  if  it  haa  been  properly  taken  by  the 
officer.  If  he  makes  an  error  in  hia  certificate,  the  deed  will  not  be 
to  recordation,  bat  woold  nevertheleaB  bind  her.  However,  it  will  be 
aary  to  resort  to  a  court  of  equity  to  correct  the  error:  Wedel  v.  Hermcm,  09 
Id.  607.  All  offidal  acta  of  a  notary  nmat  be  under  hia  aeal  of  cfficcb  and 
^cannot  be  used  in  evidence  in  thia  atate  until  ao  anthenticated;  nor  will  a 
•deed  which  ia  properly  executed  and  acknowledged  be  entitled  to  be  recorded 
nnlaaa  the  certificate  of  acknowledgment  is  authenticated  by  the  official  aeal 
<»f  the  notary.  Aa  to  other  persona  than  married  women,  the  rule  ia  that  tiio 
•deed  ia  good  aa  between  the  partiea  thereto:  HatUnffB  v.  Vcmf^  5  Id.  Zilk 
The  law  ia  the  aame  in  all  atatea  where  the  atatute,  aa  in  Oalif ornta^  lequiiea 
that  an  official  acta  of  the  notary  shall  be  authenticated  l^  hia  aeal  of  office: 
^hrand  BapUU  v.  ffaaiings,  86  Mich.  123. 

In  Iowa»  the  aame  rule  prevaila,  and  a  depcaitian  will  be  luppiaaaed  nnleaa 
the  jurat  beara  the  offidal  aeal  of  the  notary:  Siephem  v.  WiOiams,  46  Iowa, 
MOl  Nor  ia  an  affidavit  proved  to  have  been  made  unleaa  the  Jurat  ia  au- 
thenticated by  both  the  aeal  and  aignatore  of  the  notary:  Tmii$  v.  WUkrow, 
10  Id.  806.  In  that  atate,  the  atatute  preacribea  the  fonn  of  a  notarial  aeal 
and  requirea  each  notary  to  procure  one  before  he  can  receive  hia  oommiasion, 
but  nowhere  ezpreedy  preacribea  that  the  act  of  a  notary  muat  be  authenti- 
cated with  it;  and  in  Stephens  v.  WUSams^  tupra,  it  was  held  that  there  could 
be  no  other  purpose  in  requiring  him  to  have  a  seal,  except  the  anthentication 
of  hia  acta.  In  thia  caae,  the  question  aroae  whether  the  words  required  to 
Iw  upon  a  notarial  aeal  could  be  written  upon  the  wafer,  by  the  officer,  with 
a  pen,  and  it  waa  held  by  the  court  that  they  could  not  In  support  of  this 
V10W  the  following  caaea  are  cited:  Oagey,  Dulmqueand  Pacific  B*  B.,  11  Iowa, 
SIO;  BkiOe^  v.  0*FarreU,  4  Bhuskf.  186.  A  certificate  of  a  county  dark  who 
la  anthcciaed  to  certify  to  the  offioiBl  character  of  the  notary  will  not  cure  the 
-abeence  of  hia  aeal  from  hia  certificate:  BUphem  v.  WUSamB^  msprcL 

In  Texas,  the  atatute  providsa  that  a  "notary  puUio  ahall  have  a  aeal  ol 
-0!ce  with  which  he  ahall  verify  all  hia  official  acts,**  and  dedUrea  that  "m 
niAarial  act  shall  be  valid  unlaaa  the  aeal  of  office  be  appended.**  Under  thia 
4av,  it  waa  decided,  in  MeKeOer  v.  Ped^  89  Tex.  881,  that  where  by  mistake 
a  notary  had  affixed  the  aeal  of  the  county  courts  inatead  of  hia  notarial  seal, 
to  the  certificate  of  the  acknowledgment  of  a  married  woman  and  her  bus- 
band,  the  certificate  had  no  validity  whatever  until  hia  aeal  of  office  waa 
«Azed»  and  tiiat  the  feme  covert  waa  at  liberty  to  retract  her  aoknowladg* 
Am.  Dm.  Vol.  LZXIV-m 
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moil^  in  aay^iiiiiiiier  that  the  aaw  prap«r»  at  any  time  prior  to  moh 
being  aiUzed.  Ilia  yerbal  statement  of  the  notuy  many  yean  after  he  bad 
gone  oat  of  offioe  ooold  not  be  reoeiTed  to  Taiy  his  oertifioate  or  aoooont  for 
tha  mistake^  and,  beiog  inyalid,  it  ooold  not  be  need  as  efidenoa.  In  Chap' 
man  ▼.  Alkm,  15  Id.  282;  it  was  held  that  where  a  notary  had  taken  a  depo- 
sitioii,  bat  omitted  attacihfag  his  seal  to  his  oertifioate  thereto^  sabh  depositioii- 
ooold  be  amended  by  the  offieer  attaching  his  seal  thereto^  and  ooold  then  be 
admitted  In  eridsnee.  It  was  also  hsld  similarly  in  BamoM  ▼.  IMhadbm^  6 
BlaokLSSS. 

An  aoknowledgment^  taken  before  a  ooonty  Jndge^  had  the  official  seal  at* 
taohedy  and  waa  regolar  in  eveiy  fyartionbay  ezoept  that  he  omitted  to  men* 
tfan  the  sealy  his  espresslon  being ''hand  and  of  offieei*  and  it  was  held  to  be 
a  okrioal  omission  that  ooold  ii^jnre  or  deooife  no  ons^  and  was  good:  yiekoh 
T.  Si&wari,  15  Tax.  285. 

InDaUw.  WHgJd^t^  Mow  118^  the  notary  need  the  words  "official  signa* 
tore  "instead  of ''offidal  seal;"  aaditwaaheldaeintheabofew 

In  Geoagiay  it  is  held  that  only  "notarial  aots"  reqoire  a  seal:  /overs  t. 
Siomiiff  68  Ga.  888.  In  tfaia  the  ooort  aeems  to  make  a  distmotien  between 
notarial  aots  at  eommon  law  — y|  the  H^i^*1  acts  nsoally  mentioned  lyl  de» 
dared  to  be  sooh  l^  statate. 

Hie  want  of  a  notarial  seal  will  not  prerent  the  reoe^  in  e?idenee  of  n 
protest^  signed  l^  a  notaiy  poblio  U  West  Vliginia^  in  that  states 
Nai.  Bcmkr.  drmorffor,  9  W.  Va.  88. 


GouNTT  OF  Wapello  v.  Bighail' 

no  Iowa,  mi 

WmMMM  Tmbm  or  Onrot  or  Couitit  Tbmasukbl  is  by  statute  Hmilsd  t» 
two  year%  "and  ontil  his  sacoessor  is  elected  and  qoalifiedy*  inttieef«Bft 
of  the  re-eleotion  of  anoh  treaaorer,  and  his  fiulore  to  ghre  a  new  Umd^ 
the  offioe  beoomea  vaoant^  and  he  holds  offioe  as  treasorer  de  /ado  only. 
Booh  Taoani^  ahoold  be  filled  by  appointment^  by  the  oooniy  jndga. 

flmupjUM  ON  OmaiAL  Borim  abb  Iaabls  only  job  Tebm  for  wfaidi  theii 
bond  is  giyen,  thoogh  the  officer  is  re-elected  to  the  same  offiosu 

Rbbponbibilrt  or  Subbxibs  qb  OmosB's  Boni>»  for  one  term»  cannot  be 
extended  over  hia  aecond  term  l^  the  omission  to  i^point  a  day  for  him 
to  qualify  for  the  latter  term^  or  by  a  lailnre  to  cell  an  eUotion  to  fiUtiie 
▼acanoy. 

StaTUTB  or  LOOTITIOBS   OABBOT   BB  AsnOHBD  AS  QbOUBD  CV  DunTBWBE, 

It  most  be  pleaded  that  the  other  party  may  answer  HL 
AsBDonnsAXOB  or  Dbcbasbd  Omcnoi  oabhot  bb  Jchxed  wuh  SoBBBBi 
on  sodh  officer's  bond  in  an  action  broo^  thereon. 

Action  on  the  official  bond  of  J.  Tcmiojj  against  defendaal 
and  Pomioy's  BoretieB.  In  AugoBty  1851,  said  Pomioywa* 
elected  and  qualified  aa  county  recorder  and  treaanrery  and  in 
Augusty  1853y  was  again  elected  to  the  same  office,  but  did  not 
qualify  for  his  seoond  term.  He  continued  to  occupy  the  offioe 
and  discharge  the  duties  pertaining  thereto  until  August,  185S» 
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when  hiB  snoceBscxr  was  eleeied  and  qualified.  Defendante 
bad  judgment  in  tiie  coart  bebw,  and  idaintiff  appeals.  Other 
lactB  aie  stated  in  the  opinion. 

HendenhcU  and  Jterfon,  for  the  appellant 
7«  Bigham^  for  the  appellees. 

By  CSonrti  WooimABDy  J.  It  is  not  necessary  to  make  a  de- 
tafled  statement  of  the  pleadings.  The  questions  arose  upon 
a  demurrer  to  the  petition,  which  is  full  and  minute  in  its 
statements. 

The  leading  question  was  whether  the  sureties  are  liatde  for 
moneys  received  hy  their  principal  after  the  expiration  of  his 
first  term  of  two  years.  The  plaintifiT  contends  that  as  Pom- 
roy  was  re-elected,  and  did  not  qualify  anew  for  the  seoond 
term,  he  held  over  by  virtue  of  the  words  *'and  until  his  suo- 
oessor  is  elected  and  qualified,"  and  that  thus  his  term  of  office 
in  &ct  continued  until  his  successor  was  elected  in  August, 
1856^  and  qualified,  and  that  therefore  his  sureties  continued 
responsible  till  that  time.  It  is  very  clear  that  the  statute 
makes  the  term  of  this  office  one  of  two  years. 

It  is  not  for  that  precise  time,  but  it  is  for  a  term  of  two 
years,  and  may  be  in  fact  for  a  little  more  or  a  little  less  than 
that  time.  It  is  expressly  declared  that  he  is  elected  for  this 
term,  and  both  he  and  the  county  judge  are  directed  to  keep 
separate  accounts  for  each  term  of  his  office.  If  he  is  rejected, 
he  is  directed  to  qualify  anew,  the  same  as  if  another  were 
elected. 

But  it  is  argued  that  he  holds  until  his  successor  is  elected 
and  qualified.  He  was  re-elected  but  did  not  qualify,  and  the 
plaintiff  claims  that  he  held  on  by  virtue  of  the  above  provis- 
ion. Admitting  he  did  properly  so  hold,  still  it  was  his  duty 
to  qualify  anew.  And  further,  he  could  not  thus  hold  for  the 
foDowing  two  years,  but  would  hold  only  till  the  next  election 
at  which  a  successor  could  be  elected.  Had  another  then  been 
elected  his  successor  and  foiled  to  qualify,  and  if  Pomroy 
would  have  held  over,  he  must  qualify  by  giving  a  new  bond, 
and  by  not  doing  this,  the  office  becomes  vacant  and  he  held 
only  de  facto.  The  provisions  of  the  code  relative  to  these 
pcnnts  are  found  in  sections  96, 104,  4th  clause,  161,  240,  241, 
334, 338,  429,  434,  436. 

In  the  above  we  have  assumed,  for  the  argument,  that  the 
Ineombeni  might  hold  over,  but  such  a  case  seems  to  be  dearly 
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provided  for  in  the  statate.  B7  sectioQ  429,  dmdon  4,  it  i» 
enaeted  that  a  refusal  or  neglect  to  give  bond  and  take  the 
oath  creates  a  vacancy,  and  then  hj  section  436  this  vacancy 
is  to  be  filled  by  the  appomtment  of  the  county  judge,  and  to 
hold  until  an  election,  section  439;  and  so  it  appears  that,  al- 
though the  successor  do  not  qualify,  the  incumbent  does  not 
hold  over,  and  Pomroy  continued  to  discharge  the  office 
wrongfully,  and  was  treasurer  de  facto  only. 

But  whatever  may  be  the  law  in  relation  to  Pomroy's  hold- 
ing over,  it  is  a  well-settled  principle  that  sureties  are  holden 
only  for  the  term  for  which  their  bond  was  given,  and  it  is 
not  essential  that  the  bond  does  not  express  the  time  or  term; 
the  law  determines  this,  and  requires  the  bond  for  this,  and  it 
is  the  same  though  the  officer  be  re-elected  to  the  same  office: 
SotUh  Carolina  Society  v.  Johnaotif  1  McCord,  41;  Bigdow  v. 
Bridge^  8  Mass.  275;  Comwimoner  v.  Oreenwood^  1  Deeau.  450; 
South  Carolina  Ins.  Co.  v.  Smith,  2  Hill  (8.  C),  689. 

And  many  other  authorities  have  the  same  bearing  indi- 
rectly; such  as  those  holding  that  the  surety  is  not  bound 
beyond  the  terms  of  his  bond,  as  the  law  enters  into  and  forms 
part  of  contracts,  so  the  law  of  an  office  forms  part  of  the 
official  bond:  South  Carolina  Society  v.  Johnwn^  1  McCord,  41; 
United  States  v.  NiehoU,  12  Wheat.  605;  WeUh  v.  Bailie^  10 
Johns.  180;  United  States  v.  Boyd,  15  Pet.  187. 

The  cases  cited  by  the  plaintiff  do  not  negative  the  above 
doctrine  concerning  the  obligation  of  sureties,  and  sometimes 
impliedly  recognize  it.  It  is  only  the  just  and  safe  doctrine 
toward  sureties,  and  while  it  is  admitted  that  the  laches  of 
government  or  its  officers,  in  such  cases  as  are  referred  to,  do 
not  discharge  them,  still  it  cannot  be  contended  that  their 
neglect  extends  the  obligation  of  sureties  and  throws  unex- 
pected duties  upon  them.  The  doctrine  that  the  laches  of 
government  in  calling  an  officer  to  account,  and  the  like,  does 
not  release  a  surety,  admitting  it  to  be  so,  affords  no  counte- 
nance to  the  idea  that  the  omission  of  the  county  judge  to  ap- 
point a  day  for  Pomroy's  qualifying  on  his  second  term,  or  to 
call  an  election  to  fill  the  vacancy,  extends  the  responsibility 
of  the  sureties  over  the  second  term. 

The  words ''  and  until  his  successor  is  elected  and  quali* 
fied  "  are  intended  to  cover  the  time  between  the  election  and 
the  qualification.  This  time  prescribed  for  a  successor  to  pre- 
pare himself  to  enter  upon  his  office  is  the  limit  of  the  Burt;ties' 
responsibilities,  and  if  the  former  does  not  perform  this  duty 
there  is  a  vacancy,  and  there  should  be  an  appointmeot* 
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That  liability  cannot  be  extended  over  another  tenn  by  the 
emiiwion  of  these  requirements.  The  law  gives  the  office  a 
term  of  two  years.  The  surety  knows  this,  and  takes  the  r^ 
sponsibility  with  a  view  to  it. 

Of  the  eight  causes  for  demnnery  the  first  two,  relating  to 
the  joinder  of  the  administrator  with  the  soreties,  and  to  the 
demand  not  being  sworn  to  as  required  in  probate  prooeedingSi 
were  overroled  by  the  court  The  last  two  relate  to  the  statute 
of  limitation^  which  will  be  adverted  to  hereafter. 

The  remaining  four  causes  coocemed  the  liability  of  the 
sureties.  The  demurrer  being  sustained  as  to  these,  the  plain- 
tiff stood  by  his  pleading  and  did  not  amend,  and  the  judg- 
ment was  rendered  for  the  defendants.  The  plaintiff  now 
makes  the  question  whether  he  should  not  recover  for  such 
breaches  as  may  come  within  the  proper  term  of  Pomroy's 
office,  that  is,  from  August,  1851,  to  August,  1853.  The  dec- 
laration avers  the  entire  four  years  firom  August,  1851,  to  Au- 
gust, 1855,  without  discrimination  of  terms  or  years,  and  treats 
the  whole  period  as  one  term.  Yet  if  there  are  any  items 
which  can  be  assigned  to  the  decedent's  proper  term  of  office, 
we  perceive  no  reason  (in  the  nature  of  the  action  or  of  the 
demands)  why  the  plaintiff  should  not  have  gone  to  trial  upon 
these  if  he  ought  to  do  sa  The  demurrer  was  sustained  for 
the  greater  part,  but  it  did  not  reach  any  such  iteuL  But  the 
reason  lies  in  the  indiscriminate  treatment  of  all  the  items  of 
demand  in  respect  to  time. 

Thqr  are  all  laid  within  the  four  years,  but  none  of  them 
within  the  first  two.  Thus,  it  is  alleged  that  Pomroy  received 
the  tax  lists  of  the  years  1851, 1852, 1853,  and  1854,  and  that 
he  collected  the  full  amount  of  them  (naming  the  amount  of 
each),  but  it  is  not  stated  when,  nor  within  what  period,  he 
collected  them,  or  any  part  of  them. 

It  is  alleged  that  ''at  the  termination  of  the  office  of  recorder 
of  said  Pomroy,  there  remained  in  his  hands  unexpended  and 
unaccounted  for,  of  the  tax  of  1851,  six  thousand  four  hundred 
and  ninety-two  dollars  and  eighty-nine  cents,"  and  in  like  man- 
ner of  the  years  1852, 1858,  and  1854,  but  it  is  manifest  that 
the  termination  of  the  office  intended  is  in  August,  1865^  so 
that  it  nowhere  appears  when,  nor  within  what  year,  or  what 
two  years,  he  received  the  money. 

And  it  is  the  same  in  regard  to  divers  sums  of  mon^  charged 
as  received  by  him  firom  other  sources.  They  are  alleged  to 
have  been  in  his  hands  not  accounted  for  in  August,  1855,  but 
it  is  not  charged  when  he  received  them,  nor  is  there  anjrUiing 
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from  which  it  can  be  made  out  that  they  were  received 
that  period,  for  which  the  sureties  are  reepooaible.  The  charge 
that  he  had  not  acooonted  up  to  the  date  of  August,  1862,  might 
be  sufficient  as  a  charge  that  he  did  not  account  within  his  term 
proper,  and  up  to  August,  1853,  but  still  it  remains  troe  that 
it  is  not  alleged  that  he  received  the  money  within  that  period. 

This  being  the  case,  and  the  sureties  not  being  answerable 
for  sums  received  after  the  August  election  in  1853  (or  includ- 
ing the  space  of  thirty  days  thereafter),  the  plaintiff  was  not 
entitled  to  recover  on  any  part  of  his  declaration. 

Finally,  under  the  demurrer,  the  defendant  assigned  the 
limitation  of  the  cause  of  action  under  the  statute.  Although 
the  matter  may  appear  upon  the  face  of  the  petitum,  the  statute 
of  limitation  cannot  be  assigned  as  a  ground  of  demurrer,  in 
an  action  at  law,  for  the  reason  that  there  are  answers  to  it 
which  may  take  the  action  out  from  its  operation.  It  must 
be  pleaded  so  that  the  other  party  may  have  an  opportunity 
to  answer  it. 

That  cause  of  demurrer  was  weU  assigned  which  objects  that 
the  administrator  of  the  deceased  should  not  be  joined  with 
the  other  parties.  Such  is  the  rule  of  the  common  law,  and 
there  is  nothing  in  the  code  which  changes  it 

The  judgment  of  the  district  ooort,  sustaining  the  demuiMr, 
is  affirmed. 


Failvmm  ov  QmcEB  lo  Feui  Bons^  Bmor  ovs  CbimwoiiwwMb  <fcL  v. 
SIVeTf  64  Am.  Beo.  680^  and  note  684.    After  offioer  h  le-eloolodt  Im 
qiulify  anew  bef ors  he  is  entitlad  to  hold  for  tiio  teim  for  whkli  hm 
•looted:  Dper  t.  Bagwell,  64  Iowa,  480,  dtug  the  prinoq^  oaoow 

LEABnjTT  ov  SuBBcm  on  an  offioial  bond  oeaaea  with  tiio  tenninatioa  of 
the  time  for  whioh  the  offioe  is  limited  to  be  held,  atthflwijh  tiie  worda  of  Hm 
oonditioii  in  the  bond  are  general  and  indefinite  aa  to  time:  Mom  t,  IHak,  47 
Adl  Dec.  116,  and  note  118.  Aa  to  liabflitiea  of  snretiea  on  offioial  bond  of 
an  offioer  de/aeia,  aee  Orem  ▼.  WardweB,  68  Id.  866^  and  note. 

Statuts  of  IdiiiTATzoirs  a  Uvatailabli  oh  Dbiubbiri  it  mnat  be 
pleaded,  though  it  appear  that  the  oaoae  of  action  did  not  aoome  within  Hm 
time  provided  by  law  within  which  the  aotion  nmet  be  broo^bt:  Slmlkr. 
ifttrpAy,  41  Am.  Deo.  822.  Thebettermle  woaldyhoweveryaeemtobe^  thai 
if  the  pleading  ihowa  on  its  fsMW  that  the  aotion  is  barred  by  the  atatate  el 
limitationa,  the  objeotion  may  be  taken  ly  demurrer;  See  Id.,  note  884;  Ooh§ 
▼.  Keltey,  47  Id.  661;  MeCleim^ t.  MdOlame^  49  Id.  788;  WcHkgr.  Johmm^ 
62  Id.  389. 

AramfiBiBAioa  oavjiot  bb  SujHVU'uraD  akd  JonrsD  witii  iSbm  aiirvlvl^g 
maker  of  a  note  aa  perty  defendant  in  the  place  of  Ida  inteatate  In  aa 
on  the  notes  iVdbr  dfr  Cb^  t.  Oammmmid  Scott,  11  Iowa»  SI,  eitii^  tiie 
tipal 
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SwrrzBB  V.  EIkapfgu 

(10  Iowa,  73.] 
cm  QunciLAiK  Dmkd  n  Svwwuumn,  and  opomtoi  ai  aoliM  iHmd 
■MhdeediiTtooidadinthe  ''book of  iiiortgiigioi^''tliaeTid8noeiiotdioiiro 
iDg  wliollMr  tiiat  book  WM  UMd  for  zooofding  mortgagM  only,  or  who^^ 
it  WM  VMd  to  reoord  both  aboolitto  deeds  and  mortgagee,  and  the  staiate 
not  Eoqmring  aepaimte  books  for  theee  diflarent  niatnunenti. 
CNkd  sot  vwbmb  Sbal  a  IirsDimnrr  to  Ooisnm'  Tixli^  wheMaoohdeed 
ia  ezoonted  under  a  atatnte  reqniring  a  aeal,  but  ia  not  reoofded  nntil 
after  the  paange  of  a  atatnte  ahoKahing  prifate  eeala. 
Bwnwfwii  CovT  OP  Dud  wmmrr  Ainr  Mask  IxnnoAxiHa  Sial  ia  «vi- 
denoe  that  there  waa  none  in  the  cfliginaL 

Wamluq  to  OrKBJLTM  18  OovYSTAKOB  ia  eomotimea  oonatraed 

aa  a  covanant  to  atand  aeiaed»  bvt  it  moat  be  BQAoiflnt  in  ifee  l^gd  paita 

to  oonotitiEta  a  deed.    Tiia  luliiiie  in  tiie  legd  foroe  of  the  inafanuMBt  ia 

it  to  leoeiro  tiia  fonnar  effiwl^  and  not  ite  defeot  in  Ufpl 


flqpnr  will  Qzwm  Bmor  ov  Ooanuor  to  CoHYsr  to  a  deed,  where  pay- 
ment ia  admowledged,  the  granteo  in  poeeneeion,  and  the  inatnunent  ao- 
knowledged  and  reoorde^  tiia  poeeession  being  anfWntent  to  pot  otfien 
^oainqairy,  area  if  tiia  vaoofding  be  el  nonraiL 

Bill  to  quiet  titLo,  and  for  an  injunctum  to  restrain  the 
cheriff  firam  ooDvejing  certain  land  in  diapate.  The  opinion 
containa  the  facta. 

Smith  and  Poar^  far  the  appeDaat. 
Clark  and  BisseUj  for  the  appellee. 

By  CcfQitf  Woodward,  J.  The  oontroverqr  reUtea  to  the 
three  following  parcels  of  land:  No.  l,  Bonth-east  quarter  of 
the  Bouth-weet  quarter  of  section  80,  township  89  north,  range 
1  east  of  the  fifth  principal  meridian;  No.  2,  north-east  quarter 
<xf  the  north-east  quarter  of  section  81,  township  89  north,  range 
1  east  of  the  fifth  principal  meridian;  No.  8,  north-east  quarter 
of  section  81,  township  89  north,  range  1  east  of  the  fifth  prin« 
cipal  meridian.  The  most  brief  and  convenient  method  of  re- 
forring  to  these  will  be  by  the  numbers  in  the  foregoing  order. 

The  complainant's  bill  calls  for  the  whole  of  the  north-east 
quarter  of  section  81  above;  but  this  is  presumed  to  be  an  error 
in  transcribing,  as  the  exhibits  (and  the  whole  case)  contain, 
and  refer  to^  the  north  half  only  of  that  quarter,  spoken  of  most 
frequently  in  the  subdivisions  numbered  2  and  8. 

This  is  a  suit  in  equity,  and  an  appeal  brings  up  the  entire 
case  for  a  hearing  anew  upon  the  evidence,  and  therefore  the 
gt^jectiona  made  to  the  want  of  a  bill  of  exceptioos  are  not  well 


876  SWIT2XB  V.  ENAPPa.  [Iowm» 

taken.  Some  objectianB  would  of  necessity  be  shown  below, 
bat  in  the  present  instance  the  exception  is  to  deeds  which  (or 
copies  of  them)  are  made  exhibits.  These  can  be  objected  to 
in  the  coort  below  and  on  the  appeal. 

Israel  Switzer»  who  filed  the  bill,  claimed  as  the  heir  at  law 
of  Owen  Switser.  The  defendants  claim  nnd^  a  judgment 
against  John  C.  Hawley,  who  was  the  heir  at  law  of  John  C. 
Hawley.  This  last-named  person  sometimes  called  himself 
and  was  known  by  the  name  of  John  C.  Hawley,  jnn.,  and  by 
this  name  we  will  designate  him. 

The  burden  of  the  snit  is  the  inquiry  into  the  titles  of  Owen 
Switzer  and  of  John  C.  Hawley,  the  father.  It  would  require 
too  much  space  to  pass  through  the  entire  chain  of  title,  and 
we  will  advert  to  those  &uobB  upon  which  the  questions  arise. 
One  Judd  entered  tract  No.  1,  and  Judd  and  Esick  Pitts 
entered  No.  2.  Judd  conveyed  No.  1  and  the  half  of  No.  2  to 
F.  L.  Casteel,  and  Casteel  entered  Na  3.  Thus  the  latter  holds 
Nos.  1  and  S  and  the  half  of  No.  2.  Both  parties  claim  fiom 
F.  L.  Casteel.  The  defendante  through  a  deed  from  him  to 
Paul  Pitto,  of  the  twenty-fifth  of  November,  1848,  conveying 
tracts  Nos.  1  and  8  and  the  half  of  No.  2;  then  through  a  deed 
from  Paul  Pitto  to  John  C.  Hawley,  jun.,  who  died  without 
issue,  leaving  John  C.  his  heir  at  law,  against  whom  the  de» 
fendanto  recovered  judgment  and  levied  on  the  land. 

The  complainant  claims  under  a  quitelaim  deed  from  the 
same  Casteel  to  Ixus  Hawley,  of  July,  1852,  and  he  objecte  to 
the  above  deed  from  Casteel  to  Paul  Pitto,  because  it  was  re- 
corded in  the  '^  book  of  mortgages,"  claiming  that  therefore  it 
did  not  operate  as  notice.  He  refers  to  the  act  of  the  twenty- 
third  of  January,  1848,  acto  1843,  p.  542,  section  4.  There  i& 
no  evidence  showing  whether  that  book  was  used  for  recording 
mortgages  only,  or  whether,  as  claimed  by  the  defendants,  it 
was  merely  labeled  '^mortgages,"  and  was  used  to  record  both 
absolute  deeds  and  mortgages.  The  law  at  that  time  (in  1848) 
did  not  require  separate  books  for  these  different  instrumented 
and  we  see  no  ground  upon  which  we  can  hold  the  record 
insufficient.  Ezick  Pitto,  who  entered  No.  2  with  Judd,  had 
before  conveyed  the  half  of  this  tract  to  Paul  Pitto,  and  thia 
placed  the  entirety  of  these  tracto  in  him.  On  the  sixteenth 
of  May,  1849,  Paul  convoyed  the  three  tracto  to  Hawley,  jun., 
who  died  without  issue  or  wife,  and  the  title  descended  to  his 
father,  from  whom  defendante  claim,  unless  ito  course  was 
Intorrupted  in  the  manner  next  mentioned. 
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The  oomplainani  claims  by  a  quitclaim  deed  from  Casteel 
to  LoiB  Hawleji  of  July,  1852,  coaveying  parcels  Noe.  1  and  8 
and  half  of  No*  2,  for  Casteel  had  bat  an  nndiTided  half  of 
No.  2.  Then  Lois  Hawley  with  her  husband,  John  C.  (the 
same  as  above  named),  on  the  fifth  of  July,  1862,  conveyed  to 
Owen  Switser,  as  heir,  to  whom  the  original  petitioner  claimed. 

Another  train  of  title  to  the  petitioner  is,  that  on  the  seven* 
teenth  of  Maidi,  1850,  Hawley,  jnn.,  conveyed  the  three  tracts 
to  his  moth^,  Lois  Hawley,  and  she  with  her  husband  to  Owen 
Bwitzer,  as  before  stated. 

But  to  the  deed  from  Casteel  to  Lois  Hawley«  it  is  objected 
that  Casteel  had  before  (in  1848)  conveyed  to  Paul  Pitts;  the 
objection  to  which  deed  is  above  considered  and  held  inisuffi* 
cient.  Still  the  title  is  in  Mrs.  Lois  Hawley  by  the  deed  from 
her  son,  if  that  is  sufficient.  But  it  is  objected  that  this  deed 
is  not  under  seal,  which  is  true,  and  it  is  contended  that  it  is 
therefore  no  deed.  This  deed  was  made  in  March,  1850,  but 
not  recorded  till  July,  1852,  and  though  the  law  at  the  first 
date  required  a  seal,  yet  the  petitioner  urges  that  as  this  was 
not  required  at  the'date  of  the  recording  it  is  sufficient.  This 
is  not  sound  reasoning.  Before  the  recording,  the  deed  pos- 
sessed all  its  force  as  an  instrument  The  record,  under  the 
code,  added  nothing  to  this,  but  only  gave  noticeof  it  asit  was. 

The  complainant  further  asks.  What  if  the  copy  does  not 
show  a  seal?  A  scroll  stands  for  this,  and  how  can  a  scroll  be 
copied?  It  is  copied  the  same  as  a  seal  is,  by  the  word  ''seal," 
or  by  a  scroll,  or  by  this  and  the  word  ''seal,"  or  the  letters 
*'  L.  S."  without  it.  The  copy  of  a  deed  without  any  mark 
indicating  a  seal  is  evidence  that  there  was  none.  This  in* 
Btrument,  then,  failed  to  place  the' title  in  Lois  Hawley,  as  did 
that  from  Casteel.  But  it  is  urged  that  the  deed  from  Hawley, 
jun.,  to  his  mother  may  be  treated  as  a  covenant  to  stand 
seised  to  her  use.  The  objection  to  it  avails  equally  against 
this  construction.  An  instrument  which  fails  to  operate  as  a 
conveyance  has  sometimes  been  construed  as  a  covenant  to 
stand  seised,  but  it  must  be  sufficient  in  its  formal  parts  to 
constitute  a  deed.  It  is  the  fiailure  in  the  legal  force  of  an  in* 
strument  which  has  caused  it  to  receive  this  effect,  and  not  its 
defect  in  legal  formalities. 

The  argument  in  favor  of  giving  the  deed  the  effect  of  a  con- 
tract to  convey  has  more  foundation.  This  is  a  bUl  in  equity, 
in  effect  to  settle  and  quiet  the  right  and  title.  A  court  of 
equity  will  give  effect  to  a  contract  to  convey,  even  when  in 
parol,  if  payment  and  possession  accompany  it.    In  this  in« 
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fiance,  payment  is  acknowledged,  the  grantee,  Lois  Hawlej, 
or  her  grantee  is  in  poesesaion,  and  the  instniment  was  ac- 
knowledged and  recorded.  The  possession  would  be  sofficient 
to  pnt  others  npon  inqtdrj  if  the  recording  be  considered  as  of 
no  avaiL  These  drcnmstances  are  sofficient  to  enable  Lois 
Hawley  to  protect  herself  against  third  persons  if  she  still 
held;  and  we  think  her  grantee  is  entitled  to  the  same  benefit 
ftom  them.  The  equity  is  in  fiivor  of  her  and  thnmi^  her  in 
fiivor  of  the  complainant.  We  do  not  think  the  coort  ened  in 
f  ustaining  the  petitioner's  claimt 

It  is  nnusnal  that  the  administrator  should  be  sabetitated 
for  the  intestate  in  a  suit  relating  to  realty,  bnt  no  exception 
is  taken  to  it  It  ib  noticed  only  that  it  may  not  be  regarded 
as  a  precedent. 

The  decree  of  the  district  court  is  affirmed. 


Rbcxikd  ov  Died  ab  Koxioi:  See  Blabt  t.  Qraham,  S7  Am.  Dea  S80| 

CKamberlam  t.  BeU^  68  Id.  260^  and  notes  to  theee  ouoe. 

DsBD  HOT  usviB  SxAL  ouinot  operftto  to  pasi  the  Ugd  tiliax  Jfbgd  ▼.  Mta^ 
68  Am.  Dec.  874.  To  ihow  that  this  waeformeriy  the  role  in  Iowa»  but  thn* 
it  has  sinoe  been  ohaoged  by  atatate,  the  prinoipal  case  ia  oited  in  Skmm  ▼. 
Berveiff  19  Iowa»  S90l  Aa  to  what  ia  neoeeaary  to  oaoatitate  a  sealed  instm- 
m9ot,wa%Qrkmkifr.MB^»Adm*f%  82  Am.  Deo.  819^  and  note  820l 

DsBD  OcxsantraD  AS  OoYBUMT  TO  Stand  Sused:  CkamoOhtr.  Wkfdkam^ 
42  Am.  Deo.  411. 

Iv  Casb  of  Bnx  nr  EQvnrr  lo  Quner  Tctli  to  landi^  a  deed  from  tiie 
gnmtor  to  the  gnmtee  lor  aTalnahle  or  peouniuy  oonaidafatian,  if  not  otiier-- 
wise  objectionable^  ia  good  as  a  contract  to  oonTey,  and  more  eapeciaQy  ao  if 
possession  followed  or  aooompsaied  it:  Tho/mtm  t.  JMpcfaiM^  12  Iow%  660^ 
citing  the  prinoipal  case. 

Br  OoNTBAor  of  PuBcnujn  and  payment  made  for  land,  tbe  vendee  a^ 
faires  an  equitable  title  thereto;  he  aoqoirea  a  ri^t  to  the  land  and  a  right 
to  enforce  a  conreyanoe  of  the  legal  title  from  the  grantor:  Olatk  ▼.  AUem^ 
84  Iowa,  192,  citing  the  prinoipal  caae. 

MoBTGAos  OB  FLQATDro  Dbbd  OF  Land  IS  not  irdid  pnfrio  s^oi^  aa  a 
ooDTsyanoe  of  or  chaige  thereoDt  thoogh  it  may  in  certain  caaea  gire  an  ofii- 
table  right:  BdnmiM  t.  J7enMf^  19  lowai  297»  citing  the  priae^^ 


DUPONT   V.   DUPONT, 

riO  Iowa,  m.] 

Wdb  D  BsTiTLXD  TO  DiTOBoi,  ALmoHT,  and  the  Talno  c£  pencoai  property 
owned  by  her  at  the  time  of  the  marriage,  where  ahe  deserts  her  hna* 
band  without  reasonable  ezonse,  bat  her  conduct  and  charaeter  during 
the  separation  is  above  reproach,  while  the  husband  during  that  tima 
has  been  guilty  of  open  and  notorious  adultery.  In  such  cass^  the  helpleas 
and  dependent  condition  of  the  wife  is  another  strong  claim  In  her  fawr. 
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Bill  and  croes-bill  for  divorce.    The  opinioQ  states  the  fisusts. 
TempUn  and  FairaU^{oT  the  appellant. 
Clark  and  Brothe^y  for  the  appellee. 

By  Goart^  Stockton,  J.  The  only  qnestion  in  this  cause  is, 
whether  the  complainant  was,  under  the  evidence  submitted  to 
the  district  court,  entitled  to  a  decree  for  alimony  against  the 
defendant 

It  is  provided  by  the  code  that  when  a  divorce  is  decreed, 
the  court  may  make  such  order  in  relation  to  the  property  of 
the  parties  and  the  maintenance  of  the  wife  as  shall  be  right 
and  proper:  Sec.  1485. 

The  district  court  found  the  equity  of  the  cause  to  be  with 
the  complainant)  and  that  she  was  entitled  to  a  divorce  by 
reason  of  the  defendant  having  committed  adultery  since  the 
cnarriage.  A  decree  was  accordingly  rendered  in  her  favor, 
•dissolving  the  bonds  of  matrimony  between  the  parties  and 
restoring  the  complainant  to  all  the  rights  and  privileges  of  an 
finmarried  woman,  but  without  any  alimony  of  the  property  of 
the  defendant. 

In  respeci  to  the  alimony,  we  think  the  decree  of  the  district 
court  was  erroneous.  The  complainant  charges  that  she 
brought  to  the  defendant  at  the  marriage  a  bed  and  bedding, 
and  other  personal  property  to  the  value  of  seventy-five  dollars. 
The  value  of  the  property  is  denied  by  the  defendant,  but  he 
admits  that  it  was  worth  forty  dollars. 

We  think  that  the  complainant,  at  aU  events,  was  entitled 
to  have  this  property  returned  to  her,  and  the  district  court 
flhould  have  made  an  order  to  that  efiect.  She  went  to  the 
defendant's  house  to 'obtain  it,  after  the  separation,  but  he 
refused  to  let  her  have  it.  There  is  no  good  reason  appearing 
to  us  why  she  was  not  at  least  entitled  to  the  property  that  she 
brought  to  the  defendant  at  the  marriage.  But  she  is,  we 
thiak,  entitled  to  more  than  this. 

It  is  true  that  the  evidence  fiedls  to  show  any  reasonable 
-excuse  for  the  conduct  of  the  complainant  in  leaving  ^e  house 
•of  the  defendant,  and  in  refusing  to  live  with  him  as  his  wife. 
Her  character  and  conduct,  however,  after  the  separation,  ap- 
pears to  have  been  without  reproach.  She  has  been  compelled 
to  labor  for  a  support,  when  her  health  admitted  of  it,  and 
when  it  did  not,  she  found  a  home  at  the  house  of  h^  sister. 

The  conduct  of  the  defendant,  on  the  contrary,  has  been  fiu 
ftom  exemplary.    He  takes  a  woman  into  his  bouse,  under  the 
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name  of  honsekeopery  and  we  soon  find  him  taking  her  to  hi» 
bedy  and  in  all  but  the  name  admitting  her  to  the  privileges 
of  a  wife.  This  oondnot  of  the  defendant^  whilst  it  entitled  the 
complainant  to  a  decree  for  the  dissolution  of  the  marriage- 
contract,  we  think  ftunishes  also  a  strong  ground  on  which  to 
base  the  claim  of  the  complainant  for  alimony.  The  refusal 
of  his  wife  to  live  with  him,  and  her  departure  from  his  house^ 
though  without  excuse  eo  &r  as  shown  by  the  evidence,  fur* 
nishes  no  license  for  the  conduct  of  the  defendant,  and  does- 
not  exempt  him  from  the  duty  of  making  some  provisions- 
towards  her  comfortable  maintenance  and  support 

The  desertion  of  the  defendant  by  the  complainant  had  not 
been  continued  so  long  as  to  entitle  the  defendant  to  a  decree 
for  a  divorce.  His  cross-bill  against  her  praying  a  divorce,  on 
the  ground  of  the  desertion,  was  dismissed.  There  has  been 
nothing  in  her  conduct  going  to  show  that  a  reconciliation  was- 
impossible;  while  he  has,  by  his  own  conduct,  closed  the  door 
to  any  such  reunion. 

The  policy  of  the  law  looks  to  such  reconciliation;  it  doe» 
f)ot  contemplate  the  total  and  final  separation  of  the  parties,, 
when  the  femily  tie  once  broken  may  be  united  without  a  sac- 
rifice of  principle,  or  the  abandonment  of  honor  and  self-respect* 
The  defendant  has,  however,  forfeited  the  vantage-ground  on 
which  he  stood,  on  the  desertion  of  him  by  his  wife,  by  his- 
opcn  and  notorious  adultery  with  another  woman,  and  has 
thus  given  to  the  wife  a  strong  claim  for  alimony  out  of  hi» 
estate. 

Her  helpless  and  dependent  condition  furnishes  another 
strong  claim  in  her  fevor.  She  is  shown  to  be  over  fifty  years^ 
of  age,  in  feeble  health,  and  dependent  upon  her  labor  for  a^ 
support  The  defendant  is  in  good  circumstances,  and  though 
the  parties  lived  together  as  husband  and  wife  but  fourteen 
months,  though  she  brought  to  him  no  fortune  at  the  time  of 
the  marriage,  and  has  in  no  essential  respect  assisted  in  accu- 
mulating the  estate  of  the  defendant,  she  is,  under  the  circum- 
stances, entitied  to  his  assistance  in  relieving  her  necessities,, 
and  in  preventii^;  her  from  becoming  an  dgjeot  of  charity  in 
her  old  age. 

The  cause  will  be  remanded,  with  directions  to  render  a  de-^ 
cree  in  favor  of  complainant  for  alimoay  against  the  defend- 
ant, and  for  the  value  of  the  property  received  by  him  from  her 
at  the  time  of  the  marriage,  admitted  by  him  to  have  been 
worth  forty  dollars.  The  complainant  will  be  allowed  the  sum. 
of  eighty  dollars  a  year,  as  alimony  from  the  defendant,  payable 
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half-yearly  on  the  first  day s  of  January  and  July  in  each  year, 
and  to  commenoe  with  the  first  day  of  January,  1860. 

These  payments  are  to  bear  interest  at  the  rate  of  ten  per 
eentom  per  f^nniiip  firom  the  times  they  are  due,  and  may  be 
enfivoed  by  execution  if  not  paid.  The  defendant  idU  pay 
ifae  costs  of  the  district  court  and  this  court 

Decree  reversed. 


▲UMOKT,  wmor  AiumsD:  MdMmr.  JMMh  00  Am.  Deo.  661^  and  «s. 

>BBJiiJnptotiiWBitoflnihkMol^<elcKnigtii>piiafl^  awl 

AM  alflo  Stinu  T.  ^rtmdaau,  20  Id.  402. 

Wm  Wbo  DnnrxB  hkb  Hqibahb  withoat  re—aiuiUa  «mim  it  flntitled 
io  m  dhroroa  and  ■limoiiy  on  a«.ooiiiit  of  tha  adnltaiy  of  tha  fanaband  after  tha 
aBparatiop,  and  baf ova  tha  doaaition  haa  baan  ao  long  oontimiad  aa  to  oonafci- 
tBta  a  graond  ol  diToroa.  Ilia  principal  oaaa  ia  oited  to  thla  point  in  WUmm 
▼.  1FIIioa»40Iow%28a;  aaaettiingthalawoftiiatstateontliiiqaaatioB. 

Dmrnaewtaa  ca  Piaar  or  PLumiy  ii  no  dafoua  to  an  action  of  difwoa  on 
froondofonHlty:  MtoibM  ▼.  JSMorcims  SO  Am.  I>ao.  Ml 


SCAIB  HZ  BBL.  DoX  V.  BOABD  OF  EqVAUZATIOH  OF 

JoHNBON  County, 

[10  Iowa,  inr.] 
fOQBMAxnv  ion  liASBAXUB  ii  not  aooh  plaoding  aa  any  ba  damnad  to^ 
Dafandant  au  ■how  oMiaa  agiinat  tha  laliaf  pn^ad  lor  only  aft  tha  haar- 

lag. 
AiABBHAXivn  Wbit  OF  IIahiuxb  naed  not  oonf oim  atrieily  to  tha  info^ 

tfaaiefar;  bat  tha  paremptory  mnst  follow  tha  altanutttra  writ. 
ISoaszAiiTZAL  OmnonoNS  to  Ihiuucitidn  iob  liASBAXim  in  tha  aatua  of 

an  answar  orplaading  mnat  ba  mada  in  thaietom  to  tha  altanuttiTa  writ 

To  thia  thare  may  ba  a  letom  in  tha  natoia  of  a  demnirer, 
Imponuxioir  vok  Mavdaxdb  ohoiild  piopariy  not  ba  antitlad  of  any  oaoaai 

bat  wfaan  ao  antitled  it  ii  bnt  f  omi,  and  not  mattar  of  anbotHioo  on  which 
may  ba  aangnad. 
JuxAT  n  SiOHSD  AMD  SwoBH  TO  aft  tiia  foot  of  an  infionoatioa  lor 
it  oannot  ba  objaoted  that  thainfonnatioa  ia  a  plaading  dia< 

tinot  from  tha  affidavit* 
Ikvobmatidn  iob  l£4in>AXD8  ia  not  a  plaading  foundad  npon  a  written  ao- 

eonnt  or  initmment^  within  tha  intent  of  aMtion  1700^  of  tiia  Iowa  ooda. 

Thorofora  a  copy  is  not  laqnirad. 

Invobication  fixr  a  writ  of  moncIaiiiiMy  praying  that  it  issue  to 
certain  county  officers,  commanding  them  to  levy  and  collect 
a  tax  for  the  year  1858  and  succeeding  years,  to  provide  pay- 
ment of  a  judgment  against  Johnson  county,  held  by  Dox,  a  a 
assignee,  whese  assignor  being  the  holder  of  certain  of  said 
Monty's  bonds,  the  interest  on  which  not  being  paid,  recovered 
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judgment  theiefor.  Dox  alleged  that  in  addition  to  being 
assignee  of  said  judgment,  he  was  the  holder  of  eertain  other 
of  said  county's  bonds,  and  prayed  the  writ  to  compel  the  pay- 
ment  of  the  judgmenti  the  interest  on  the  bonds,  and  the 
ultimate  redemption  of  the  principaL  There  was  a  demurrer 
to  the  infinrmation  going  to  the  form  of  the  application,  the 
prosecutor's  right  to  the  writ,  and  to  the  ability  of  those  sought 
to  be  made  defendants  to  levy  the  tax.  The  demurrer  waa 
oyerruled,  an  altematiye  writ  issued,  and  defendants  not 
answering,  there  issued  a  peremptory  writ  The  defendanta 
appeal  and  assign  this  as  error. 

TempUn  and  FairaUj  for  the  appellant. 
Jame$  Oront,  £ar  the  appellee. 

By  Court,  Woodward,  J.  It  does  not  appear  whether  the 
court  overruled  the  demurrer  because  the  causes  were  deemed 
insufficient,  or  because  it  ccmsidered  that  the  respondents 
could  not  demur  to  the  information.  We  must  presume,  how;^ 
ever,  that  the  latter  was  the  view  of  the  court  since  such  istlie 
law. 

Regarding  the  information  and  the  original  notice  under  our 
law  as  answering  to  the  rule  to  show  cause  under  the  common 
law,  yet  the  defendant  (if  one  be  named  as  such)  cannot  de» 
mur  to  the  information  and  bring  the  cause  to  this  court  upon 
such  demurrer. 

The  information  is  to  make  known  to  the  court  the  ground 
of  complaint,  and  to  ask  the  relief  sought  It  is  to  infiirm  the 
court,  and  the  defendant  can  show  such  against  the  prayer  ae 
may  be  shown  upon  hearing,  but  the  information  is  not  such  a 
pleading  as  may  be  demurred  to.  If  the  writ  is  granted,  it  ie 
not  required  to  be  conformed  to  the  information  strictly,  as  the 
peremptory  is  to  the  alternative  writ  but  upon  the  information 
shown  the  court  molds  the  writ  (or  directs  it  molded)  to  the 
case,  although  there  is  a  degree,  of  course,  beyond  which  the 
writ  may  not  depart  from  the  information.  This  is  apparent 
from  the  nature  and  office  of  this  part  of  the  proceeding,  etc» 
In  respect  to  some  of  the  causes  of  demurrer  now  assigned,  it 
is  apparent  from  the  consideration  that  the  information  need 
not  (and  properly  should  not)  be  entitled  as  of  a  cause:  Chame^ 
V.  Temple^  1  Iowa,  184, 186;  Tapping  on  Mandamus,  282. 

The  substantial  objections  of  the  defendant  to  be  made  in 
the  nature  of  answer  or  pleading  must  be  in  the  return  to  the 
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aliernatiTe  writ,  and  to  tbis  there  nuiy  be  a  retani  m 
of  a  demnner:  Tapping  on  Mandamus,  862. 

Bat>  althoagh  the  partiee  made  defendant  oannoi  tlraa  demur 
to  the  information,  yet  as  some  of  the  caoses  assigned  rdateto 
the  praotioe  in  saeh  -oases,  we  may  notice  one  or  two  of  them. 

It  is  tme  that  the  information  should  properly  not  be  enti« 
tied  of  any  cause,  since  it  is  only  laying  the  matter  before  the 
court  to  obtain  its  direction,  and  no  parties  are  yet  made;  still, 
if  it  be  so  entitled^  this  is  but  form,  and  not  a  matter  of  sub- 
stance  oa  which  error  may  be  assigned:  Chance  v.  Temple^ 
supra.  It  is  presumed  that  the  court  may  order  others  to  be 
made  parties,  and  that  this  and  other  particulars  do  not  become 
determinately  fixed  until  they  are  embodied  in  the  writ 

At  the  foot  of  the  information  is  a  jurat,  which  is  signed 
and  sworn  to  by  the  relator,  and  it  is  olgected  that  the  inform 
mation  is  a  pleading  distinct  from  the  affidavit 

This  dgection  has  no  foundation.  It  is  made,  undoubtedly, 
in  reference  to  the  remarks  in  Chanee  t.  Temple^  1  Iowa,  186, 
upon  the  information.  These  imply  no  rule  concerning  the 
separation  of  the  information  from  the  affidavit 

Besides,  this  paper  is  in  exact  conformity  with  section  2188^ 
which  enacts  that  the  writ  shall  issue  *'on  informations  under 
oath.''  The  oath  is  written  at  the  foot,  forms  a  part  of  the 
paper,  and  constitutes  it  an  affidavit  Again:  the  information 
is  not  ^a  pleading  founded  on  a  written  instrument  or  a<y 
count,"  within  the  intent  of  section  1760  of  the  code,  and 
therefore  a  copy  Was  not  required. 

The  other  causes  of  demurrer  cannot  well  be  noticed  in  the 
present  attitude  of  the  case. 

The  judgment  of  the  district  court  is  affirmed. 


CssTiTiiTr  ni  FuusoKi  RsiiuiasD  ia  psfeitloa  for  s  wilt^l 
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Uw  dirtiM  of  «Mir 
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Pbok  u  Fbink. 

[10  Iowa,  198.] 

Av-BnnofnABLi  Kora  Imdobsbd  bt  Pato  In  ti»  foOiNPlBf  wioidi:  *^I 
giuuranteo  tii*  within  at  maturity,"  makes  him  liabla  on  ths  aota^  witfaoat 
dwiiand  on  the  maker  and  notice  of  diahonory  and  withoafe  referanoe  to 
the  qneetian  of  detriment,  or  proof  of  dae  diligenoe  in  tlie  iutitatian 
and  proeeoation  of  eoit  agauftBt  the  maker. 

Wmui  Patxb  O  vabantbb  Patiodit  of  Kon,  it  h  oonten^lated  lliat  the 
maker  will  meet  his  promise  aooording  to  his  undertakings  and  if  he  does 
not^  the  guarantor  will  be  responsible  for  the  defsnlti 

Wmui  Patxb  ov  KnooiiABLi  Kotb  indorses  it  as  foUowa:  ''I  gnarantee 
the  ooUeotian  of  the  within  at  maturity,  **  he  enly  goarantses  that  if  tiia 
note  cannot  be  ooUeoted  of  the  maker  by  doe  lejpd  prooeedinfi  ha  will 
be  responsible.  In  such  case,  the  gnaranty  of  collection  inmliea  tiiat  tiia 
holder  of  the  note  will  make  a  diligent  attempt  toward  cnforaog  its  col- 
leotion. 

Action  upon  two  promissory  notes  made  by  John  Hill  to 
defendant  The  first  of  these  notes  was  made  payable  to  Frink 
or  bearer,  and  was  indorsed  and  signed  by  Frink  in  the  words: 
'^  I  guarantee  the  collection  of  the  within  at  maturity."  The 
second  note  was  non-negotiable,  and  was  signed  and  indorsed 
by  Frink  as  follows:  '^  I  guarantee  the  within  at  maturity." 
The  petition  was  demurred  to  on  the  ground  that  it  did  not 
show  diligence  in  attempting  to  collect  the  note  of  the  maker, 
excuse  therefoTi  nor  averment  of  notice  of  non-payment.  De- 
murrer overruled.  Judgment  fiir  plaintiff  and  defendant  ap- 
peals. 

/.  if.  PregUmj  for  the  appellant. 

By  Court,  Wright,  C.  J.  The  question  made  is,  whether  in 
this  state  the  undertaking  of  the  payee,  as  shown  in  the  state- 
ment, made  him  liable  absolutely. 

As  to  the  second  note,  as  it  contains  no  words  of  nc^gotiabil- 
ity,  we  are  of  the  opinion  that  he  is  liable  without  demand  on 
the  maker  and  notice  of  the  dishonor,  and  without  zeference 
to  the  question  of  detriment  or  proof  of  due  diligence  in  the 
institution  and  prosecution  of  a  suit  against  the  maker.  This 
view  is  sustained  by  the  following  cases:  TFibon  v.  Balph,  3 
Iowa,  450;  Long  v.  Smyser^  Id.  266;  Hall  v.  Manohanj  6  Id. 
216  [71  Am.  Dec  404];  Peddieord  v.  WhUtam,  9  Id.  471. 

As  to  the  note  containing  negotiable  words,  we  conclude  that 
a  different  rule  obtains.  Our  statute  fails  to  provide  for  a  case 
precisely  of  this  character.  If  a  person  not  a  payee,  indorsee, 
or  assignee  makes  a  blank  indorsement  of  an  instrument  for 
the  payment  of  money,  property,  or  labor,  he  is  to  be  deemed 
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«  guarantor.  To  make  him  liable,  he  is  entitlod  to  uotioe  of 
turn-payment  by  the  principal,  miless  it  is  shown  that  he,  as 
each  guarantor,  has  received  no  detriment  from  the  want  of  it, 
or  tiiat  dne  diligence  has  been  nsed  in  the  institation  and 
prosecution  of  a  suit  against  the  maker. 

In  this  case,  the  guaranty,  if  such  it  is,  is  by  the  payee,  and 
the  language  is  that  ^'I  guarantee  the  collection  of  the  within 
at  maturity."  Being  payable  to  Frink  or  bearer,  the  note 
passed  by  delivery,  and  these  words  were  not  necessary  to  trans- 
fer it  to  the  plaintiff.  If  defendant  is  to  be  treated  as  an  ordi- 
nary guarantor,  then,  independent  of  statute,  he  was  entitled 
to  have  the  note  presented  for  payment  and  to  notice  of  thadis- 
honor  within  a  reasonable  time,  unless  it  should  be  shown  that 
he  had  not  sustained  any  loss  or  injury.  If  he  did,  then  he  is 
exonerated  pro  tanto;  if  not,  he  is  liable  fiir  the  whole  amount: 
fitory  on  Promissory  Notes,  sec.  460,  and  the  authorities  cited 
in  note  2.  And  if  the  undertaking  in  this  case  was  that  he 
guaranteed  the  payment  of  the  note,  we  would  not  be  prepared 
to  say  that  he  would  not  be  liable  absolutely,  upon  the  princi- 
ple afl&rmed  or  recognized  in  the  foPowing,  among  other  cases: 
Allen  V.  Rightmerey  20  Johns.  865  [  11  Am.  Dec.  288];  3eaUm 
T.  Hulb€Hj  3  Scam.  489;  Hwgh  v.  (/ray,  19  Wend.  202;  Dcmg- 
ia»  V.  Reynddsy  7  Pet.  118;  Manrow  v.  Durham^  8  Hill  (N.  Y.), 
584. 

The  defendant's  undertaking,  however,  is  that  he  guarantees 
the  collection  of  the  note.  This,  we  think,  places  him  in  adif- 
ferent  position  from  what  he  would  occupy  if  he  had  guaranteed 
the  payment.  In  the  one  case,  where  the  guaranty  is  by  the 
payee  of  the  payment,  it  is  contemplated  that  the  maker  will 
meet  his  promise  according  to  his  undertaking,  and  if  he  does 
not,  the  guarantor  will  be  responsible  for  the  de£Ekult.  In  the 
other,  the  payment  by  the  maker  is  not  all  that  is  contem- 
plated or  guaranteed,  but  that  the  note^can  be  collected  of  the 
principal  by  due  legal  proceedings,  and  that  if  it  cannot,  the 
guarantor  will  be  responsible.  The  guaranty  of  the  collection 
implies  that  something  is  to  be  done  by  the  holder  towards 
enforcing  the  collection.  In  Hunt  v.  Brotouy  5  Hill,  145,  Bron- 
000,  J.,  says:  ^'This  is  a  guaranty  of  collection,  and  I  am  not 
aware  that  such  an  undertaking  has  ever  been  deemed  a  prom- 
issoiy  note."  And  in  the  notes  to  Lent  v.  Peu^/brd,  2  Am. 
Lead.  Cas.  97,  the  editors,  after  referring  to  the  authorities 
where  the  guarantor,  in  a  special  instance,  undertakes  perferm- 
aooe  in  case  of  de&ult  by  a  third  person,  add:  ^On  the  other 
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hand,  when  the  meaning  of  the  guaranty  is  shown  or  assumed 
to  be  merely  that  the  debt  or  contract  guaranteed  is  a  good  debt 
and  susceptible  of  collection;  that  the  party  in  whose  behalf 
the  guaranty  is  given  will  be  able  to  meet  his  engagements 
when  they  &11  due;  or  that  the  person  to  whom  the  guaranty 
has  been  addieesed  will  be  safe,  in  the  business  sense  of  the 
term,  in  making  the  advances  or  giving  the  credit  to  which  it 
relates — ^it  is  evident  that  there  can  be  no  breach  of  contract 
untU  it  is  shown  that,  at  the  point  of  time  to  which  it  related^ 
the  debt  in  question  was  insusceptible  of  collection,  the  partj 
treated  insolvent,  or  the  creditor  unable,  by  the  use  of  ordinary 
business  efforts,  to  obtain  the  payment  of  what  had  become 
due  to  him." 

In  Loveland  v.  Shepard^  2  Hill  (N.  Y.),  139,  where  the  un- 
dertaking was,  ^^  I  guarantee  the  collection  of  the  within  note," 
it  was  decided  that  the  holder  must  show  a  diligent  attempt 
to  collect  both  as  against  the  indorser  and  maker,  or  he  could 
not  recover.  And  see  Dmght  v.  WiUiams,  4  McLean,  581.  So 
iti  Crampton  v.  MeNair^  1  Wend.  459,  the  goaianty  was:  ^  I 
guarantee  the  collection  of  the  note; ''  and  it  was  held  that 
the  guarantor  was  not  liable  until  after  the  holder  had  endeav- 
ored to  collect  the  money  from  the  maker,  and  that  it  waa 
equivalent  to  a  guaranty  "  that  the  note  is  collectible  by  due 
course  of  law."  And  to  the  same  effect  are  the  following  cases: 
]Vhite  v.  Case,  13  Wend.  543;  CuHia  v.  SmcMman,  14  Id.  281; 
Moakley  v.  Rigga^  19  Johns.  69  [10  Am.  Dec.  196];  8ylve$ter  v. 
Downety  18  Vt.  82;  McDwd  v.  Yeormm,  8  Watts,  861. 

Entertaining  these  views,  it  follows  that  as  to  so  much  of 
the  petition  as  related  to  the  note  containing  words  of  nego- 
tiability, the  demurrer  was  well  taken;  and  as  to  the  other, 
not. 

Judgment  reversed  and  cause  remanded,  with  directionB  te 
proceed  in  accordance  with  this  ojnnion. 


Assionihq  or  l9ix>Bacia  NoN-raooKUBLi  Pbomibvort  Non  is  eqiiiT»- 
lent  to  making  a  new  note.  It  is  a  diraot  promiae  to  pay  the  nine  to  the  in- 
dorsee, and  not  a  oonditioiial  one  to  pay  if  the  maker  does  not^  iipoa  ^— «»M. 
and  after  doe  notioe:  HaU  ▼.  Mcmham^  71  Aul  Deo.  404^  sod  nots^  dting 
among  others  the  prineipal  ease. 

QuARANTOB  OF  NoTS  IB  HOT  BumLKD  TO  KoTioi  of  non-payment»  bat  Is 
liable  immediately  npon  non-paymmt  at  matority:  Domkif  t.  Camp,  68  Am. 
Dec.  274,  and  note  278;  Cooper  t.  Poffe,  41  Id.  371;  SeoU  ▼.  MyaO,  90  Id. 
486;  Beebe ▼.  Dvdle^,  60 Id.  841,  endnote 846. 

TBI  ranrcir AL  case  u  DnmtGunHXD  in  8abm  ▼.  Harrii,  12  Iowa,  9f»^ 
where  it  is  held  that  a  gnsrantor  who  is  not  an  origiBal  party  to  the  nstv 
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irhom  indonement  is  not  in  hbakf  is  liaUe  without  demind  and  noliM  flf 
MNi-payiiM&t^  nnlea  h«  it  abla  to  ihow  by  way  of  def enao  that  ho  haa  aoffnod 
damage  by  want  of  notioe  and  diliganco  againat  tho  maker  of  tiie  aoio.  In 
PkktUY.  Hawtti^  14  Id.  462;  it  ia  again  diatingiiiahed  aa  being  a  oaaa  whora 
the  indoraomant  of  the  note  waa  made  by  the  payee^  and  waa  not  in  blank. 
The  oonrti  howorer,  reoogniiing  the  rale  that  if  a  peraon,  not  payea^  indonaa^ 
or  aarignee,  indorae  an  inatrament  in  blank,  he  ia  entitled  to  notioe  of  non* 
paynfemt  by  tho  maker. 

Obuoatioii  AaauioD  bt  Ov  ajuxtok  of  the  ooQeetion  of  a  note  ia  thai  \m 
will  iiay  npon  the  failore  of  the  maker  to  do  ao  at  matarity,  and  that  tho 
balder  ahall  uao  dne  diligenoe  to  ooUect  the  aame,  and  without  being  aUe  to 
do  ao.  Dao  diligenoe,  in  tiie  afaaenoe  of  apeeial  facta,  reqoirea  auit  to  be  in« 
•titnted  at  the  next  term  of  ooort  after  matority,  and  tiie  obtaining  jndgmant 
aad  oxoention  thereon  aa  soon  aa  poanble.  So  a  fiulnre  to  oommoBoe  aidt  nntQ 
the  third  term  of  ooort,  in  the  abaenoe  of  ezonae  ahown,  aaTO  the  inaolTMMy 
of  the  maker  of  the  note  at  the  time  of  oonunenoement  of  aoit,  ia  not  aoofa  duo 
diBgoiice  aa  ia  reqnirad  of  tiie  holder  when  it  ia  not  prored  that  the  maker 
waa  inaotremt  at  the  matnri^  of  tiie  note,  and  ao  oontinned  up  to  tiie  time  el 
the  bringii»g  of  theanit:  Vomkk»  w.  Atke,  29  ]ow%  ftl,  68,  dtfa^  the 
falooM. 
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CeAMP  V.  GOMMONWBALTH. 
[2  umtoAjjn,  n.j 
MAT  n  OcnrnusionD)  bt  VABgrr  GAunra  Hm, '' bj  dMfwing  ibai 
Im  bM  mads  ■tattmeiito  different  from  hia  preeent  tmrtimnny,''  wfaan  hit 
tertimoBy  baa  been  prejndioial  to  tbe  party  caOing  bim;  bat  tbe  rale 
doea  not  apply  wbere  a  party  merely  laila  to  prove  1^  bla  witneia  oertatn 
facta  aappoaed  to  be  beneficial, 

To  Kkablm  FikBTT  TO  CoHTiUDiOT  BIB  OwH  WiiinBH^  "1^  abefwiBg  that 
be  baa  made  atatements  different  from  bia  preaent  taafehnoDy,"  it  ia  not 
required  to  prove  in  addition  that  bia  teatimony  ia  ontme. 

Kbbok  nr  ADmrrDro  ob  Rbjxoiiro  Xhpobtabt  Etidbbos  ia  ground  lor 
rereraal  of  judgment  of  oonTiotion  only  wben  aaoh  eridenoe  ia  importaal 
in  view  of  the  wbole  oaae  aa  preaented,  bat  net  iHiere  it  ii  merely  perti- 
nant^  or  relerant^  or  teobnioally  admiaaible. 

Orbiob  ov  EurBBTB  OK  QuBSTiOBB  ov  Abt  OB  800010^  to  be  admiaaible^ 
nmat  alwaya  be  predicated  npon  and  raiale  to  tbe  fMfci  eatahliaheA  by 
proolain  tbe 


iNDicTMsiiT  for  rape.    The  opinion  statei^  the-fiurti. 

Breehinridge  and  Beek^  iZoMnaon  and  Johmonf  and  J.  W. 

Marey  for  the  appellant. 

A.  J.  Jamei  and  O.  W.  TFtZIiaiiM,.  fi)r  the  oommonwealfh. 

By  Court,  Duvall,  J.  Bobert  H.  Champ  was  indicted  for 
a  rape,  committed  upon  the  person  of  Mrs.  Sally  Champ,  in 
June,  1868. 

He  was  found  guilty,  and  in  confimnitynnth  the  yerdict  of 
the  jury,  was  sentenced  to  confinement  in  the  penitentiary  for 
fifteen  years. 
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He  has  appealed  to  this  oourt,  and  aeeks  a  nifetaal  of  tha 
Jtidgment  of  ccmyiotioii  upon  the  aiiigle  gioimd  that  tha  oonrt 
below  erred  to  his  prejadioe,  in  exeluding  oartahi  endanea 
oifbred  by  hini  on  the  tiiaL 

To  a  proper  imdentandfaig  of  the  qneatjopa  to  be  oooaideiedf 
a  nctioe  of  some  of  the  testimony  is  neoessaxy. 

Mrs.  Champ  was  the  first  witness  intiodnoed  by  thecommon- 
wealth.  She  stated  in  substance  that  she  waa  the  widow  of 
Thomas  J.  Champ,  who  waa  a  brother  of  tha  acoosedy  and  who 
had  been  dead  for  about  six  years;  that  she  waa  about  twenty- 
ei|^t  years  of  age;  Ihat  the  accused  came  to  her  house  on  a 
Tuesday  in  the  month  of  June,  about  eight  o'dook  in  the 
morning,  there  being  then  no  one  at  home  except  herself  and 
her  youngest  daughter,  a  negro  woman,  and  a  negro  girl;  that 
after  sitting  together  a  short  time  in  the  hall,  Champ  said  he 
bad  come  to  see  her  new  window-bliuds,  his  wife  wishing  to 
get  some  like  them;  that  he  expressed  a  wish  to  see  the  blinds, 
and  they  both  went  into  the  parlor,  she  going  to  the  haai  win- 
dow and  opening  a  shutter;  he  went  to  the  back  window,  and 
as  he  went  he  pushed  the  door  to.  He  seemed  to  be  examiuing 
che  blinds,  having  pulled  aside  the  curtains.  She  went  to  where 
he  was,  took  hold  of  one  of  the  cords,  raised  the  blind  up  and 
down,  then  reached  across  and  took  hold  of  the  other  cord,  and 
showed  him  how  it  worked.  ^*  He  sakl  the  blinds  were  pretty, 
but  not  so  pretty  as  you  are.  I  did  not  say  a  word,  but  turned 
and  started  to  go  out  As  I  waa  about  to  take  hold  of  tha 
knob  of  the  door,  he  caught  me  in  his  arms.  He  had  a  yial 
in  his  hand;  I  screamed  twice;  he  grasped  my  left  arm  with 
his  right  hand,  and  with  his  left  he  put  the  vial  to  my  nose; 
I  remember  nothing  more  tiU  it  was  too  late."  She  further 
stated  that  her  consciousness  returned  before  the  completion 
of  the  act  of  violence;  that  she  rose  firom  the  floor  and  fell  in 
the  hall,  Champ  passing  out  by  her;  she  then  rose  partly,  and 
feU  Bgahi  in  her  own  room;  a  servant  girl  came  in  and  threw 
water  in  her  fece,  and  she  told  the  girl  to  go  for  her  fether  and 
mot^,  as  she  did  net  think  she  could  live,  and  to  go  for  her 
nephew,  Thomas  Brand,  who  was  at  work  in  the  field.  Brand 
soon  came  in  and  asked  her  what  was  the  matter.  She  re- 
plied that  Champ  had  ruined  her.  Champ  then  came  in  and 
said  to  Brand,  '^  You  see,  Thomas,  she  is  crasy ;  she  is  the 
cradest  woman  you  ever  saw."  She  told  Champ  that  he  knew 
that  die  was  not  crasy,  and  knew  what  he  had  done;  ocdered 
him  to  leave  the  house  and  never  come  in  it  again,  and  that 
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Bhe  did  not  see  him  again.  That  Mm.  Martin,  Mias  Martin, 
and  Mrs.  Tnmey  floon  afterwards  oame  in,  and  that  thqry  in 
the  evening,  examined  her  person. 

In  a  previous  part  of  her  statement,  the  witness  related  an 
incident  that  oocorred  on  the  Saturday  preceding  the  day  of 
the  occurrence.  She  and  her  children  went  by  Champ's  Li>uBe 
on  their  way  to  a  picnic  and  school  celebration  in  the  neighbor- 
hood. She  and  Champ  rode  together  in  her  buggy  fixvm  his 
house  to  the  picnic,  and  that  as  they  were  going  on,  he  re- 
marked that  she  was  wearing  a  pretty  bonnet,  and  that  she 
was  a  pretty  woman,  and  he  wished  she  was  his  wife;  that  she 
expressed  hidignation  at  the  remark,  when  he  asked  her  if 
she  could  not  take  a  joke,  and  said  he  would  not  joke  again  in 
that  way. 

On  cross-examination  she  stated  that  Champ  was  one  of  the 
administrators  of  her  husband,  and  that  until  the  incident 
just  mentioned  his  conduct  towards  her  had  always  been  that 
of  a  gentleman  and  a  brother-in-law.  She  said  she  did  not 
know  what  was  in  the  vial,  and  did  not  notice  any  smell;  that 
she  was  weak  from  fright,  and  did  not  know  how  long  he  held 
the  vial  to  her  nose;  that  all  seemed  as  if  it  were  done  in  an 
instant,  nor  did  she  know  when  she  fell;  and  did  not  know 
what  the  vial  contained.  She  further  stated  that  on  Monday 
night  before  the  occurrence  she  dreamed  that  Champ  had 
stabbed  her,  and  told  the  dream  next  morning  at  breakfiut  to 
her  nephew,  Brand,  remarking  at  the  time  that  it  was  strange  a 
person  should  have  such  a  dream  about  their  best  friend;  that 
the  dream  made  no  impression.  That  about  a  year  previously 
a  gypsy  had  called  at  her  house,  and  had  told  her  sister  that 
a  brother-in-law  of  the  witness  would  seek  to  do  her  an  injury; 
that  she  learned  this  from  her  sister;  but  the  story  had  made 
no  impression  upon  her,  as  she  did  not  believe  in  such  things. 
She  also  spoke  of  having  heard  a  noise  the  night  before  in  an 
attic  in  which  she  kept  groceries,  some  of  which  had  been  pre* 
viously  stolen,  and  she  thought,  on  hearing  the  noise,  that 
some  of  her  servants  might  be  up  there  takingthem.  She  and 
her  nephew  went  up  into  the  attic  and  found  that  the  noise 
had  been  occasioned  by  a  plank  that  a  cat  had  thrown  off  a 
barrel  of  sugar.  She  stated  that  she  had  never  had  a  hysteri- 
cal or  any  other  description  of  fit  in  her  life;  that  she  never 
had  had  any  delusion,  had  never  had  any  disease  in  her  fe> 
male  organs,  and  that  her  monthly  courses  had  been  always 
regular. 

Mrs.  Martin  and  Mrs.  Tumey  proved  facts  tending  to 
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loborate  the  teetmumy  of  Mn.  Champ.  They  stated  that  they 
reached  her  faociee  soon  after  the  oocnrrenoe,  and  finrnd  her 
Uboring  under  great  euffermg,  physical  and  mental;  that  they 
made  an  examination  of  her  person  and  of  her  garments;  that 
there  were  bruises  on  her  forehead,  in  the  direction  of  her  tern- 
pie,  and  marks  of  Tiolence  on  the  left  arm,  like  the  impression 
of  fingers  across  the  arm;  that  her  organs  of  generation  were 
swollen  and  bruised,  exhibiting  evidences  of  violence;  that 
there  were  stains  and  spots  upon  her  linen,  the  cause  and 
character  of  which  were  stated  by  the  witnesses;  that  Mrs. 
Champ  complained  of  great  soreness,  and  applications  suitable 
to  reduce  the  inflammation  and  allay  the  pain  were  made  to 
the  bruised  and  swollen  parts.  These  witnesses  also  con- 
curred  substantially  with  Mrs.  Champ  in  her  statements  of 
the  dedaraticKis  made  by  the  accused  at  the  time,  to  the  efTect 
thai  Mrs.  Champ  was  crasy. 

Numerous  witnesses,  and  among  them  a  sister  and  other 
female  relatives  of  Mrs.  Champ^  proved  that  they  were  well 
acquainted  with  her,  and  that  she  had  never  been  afSicted 
mih  hysteria,  or  with  delusions  of  the  mind,  or  with  any  dis- 
ease of  the  female  organs;  but  that,  on  the  contrary,  she  had 
eujoyed  unifivm  good  health,  both  of  mind  and  body. 

No  attempt  was  made  upon  the  trial  to  assail  the  character 
or  veracity  of  Mrs.  Champ.  So  far  as  the  record  shows,  it 
seems  to  have  been  conceded  there,  as  it  was  in  argument  here, 
that  her  character  was  in  all  respects  unimpeachable,  and  that 
she  at  least  believed  that  her  own  precise,  consistent,  and  ap- 
parently impartial  history  of  the  transaction  was  true.  The 
theory  of  the  defense  relied  upon  was  that  she  was  laboring 
under  a  sudden  attack  of  hysteria,  or  of  some  mental  delusion, 
tiie  result  of  a  diseased  condition  of  the  genital  organs.  For 
the  purpose  of  establishing  that  defense,  several  physicians 
were  called  on  for  professional  opinions,  the  exclusion  of  some 
of  which  by  the  circuit  court  fiirms  the  chief  ground  of  com* 
plaint  here. 

The  point  first  to  be  considered,  however,  relates  to  a  ques- 
tum  of  practice  arising  upon  the  construction  of  section  660  of 
the  civil  code  of  practice,  which  is  made  applicable  to  criminal 
eases.  The  section  is  as  follows:  "  The  party  producing  a 
witness  is  not  allo?red  to  impeach  his  credit  by  evidence  of  bad 
character,  unless  it  is  a  case  in  which  it  was  indispensable 
that  the  parfy  should  produce  him;  but  he  may  contradict 
Um  by  other  evidence,  and  by  showing  that  he  has  made 
statements  diflerent  from  his  present  tostimonv.'' 
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It  is  insisted  that  the  dronit  court  erred  in  refusing  to  all**^ 
the  prisoner  to  proYO  by  Webster  and  Martin  that  Thomas 
Brandy  on  the  day  of  the  alleged  rape,  made  statements  to  each 
of  them  variant  from  his  testimony  on  the  tiiaL 

Thomas  Brand  is  the  person  referred  to  in  the  testimony  of 
Mrs.  Champ  as  her  nephew.  On  the  examining  trial,  he  waa 
called  as  a  witness  on  the  part  of  the  commonwealth;  bat  the 
attorney  for  the  commonwealth  declined  introducing  him  on 
the  trial  in  the  circuit  court.  He  was  introduced  by  the  pris* 
oner  as  a  witness,  and  detailed  the  conversation  he  had  with 
Champ  immediately  after  the  occurrence,  in  which  Champ 
told  witness  that  his  aunt  was  crasy;  that  she  had  accused 
him  of  putting  a  yial  to  her  nose;  that  she  had  a  fit  and  Ml 
on  the  floor.  He  stated  that  his  aunt  had  him  up  only  once 
the  night  beforo,  and  that  he  and  she  went  up  to  the  attic  and 
found  the  plank  knocked  off  the  sugar-barr'il,  which  had 
caused  the  noise.  He  said  he  did  not  tell  Champ  that  hi» 
aunt  had  him  up  more  than  once  that  night;  nor  did  he  tell 
Champ  his  aunt  was  crazy;  nor  did  he  tell  Martin  or  Webster 
at  Millersburg  that  his  aunt  had  him  up  two  or  three  times 
the  night  before,  because  she  thought  there  were  men  in  the 
house;  nor  did  he  say  to  them  that  he  thought  she  was  caaj^ 
or  that  her  conduct  was  strange,  at  anything  of  that  sort  All 
these  statements  appear  firom  the  record  to  have  been  made  by 
the  witness  on  the  interrogation  of  the  prisoner. 

The  prisoner  then  <^ered  to  proye  by  Martin  and  Webster 
that  they  heard  Brand  state  in  Millersburg,  on  the  day  of 
Champ's  arrest,  that  his  aunt  had  had  him  up  two  or  three 
times  the  night  before,  she  being  of  the  impression  that  there 
were  men  in  the  house;  and  that  Brand  then  said  he  bdieved 
his  aunt  was  craasy  the  night  before,  and  that  she  acted  veiy 
strangely. 

To  this  evidence  the  commonwealth  objected;  the  court  sus» 
tained  the  objection,  and  the  prisoner  excepted. 

We  do  not  concur  altogether  with  the  circuit  judge  in  hia 
exposition  of  the  section  of  the  code  above  quoted.  We  do  noi 
think  that  the  right  of  a  party  to  ccmtradict  his  witness,  by 
showing  that  "  he  has  made  statements  different  from  his  pres» 
ent  testimony''  depends  upon  the  ability  of  the  party  to  prove,, 
in  addition,  that  his  tesdmouy  is  untrue.  This  section  wae 
mtended  to  provide  two  different  modes  in  which  the  party^ 
producing  a  witness  may  contradict  him:  1.  He  may  contra- 
dict him  by  other  evidence;  and  2.  By  showing  that  he  ha» 
made  statements  different  from  his  present  testimony. 
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OT  both  of  these  modes  of  contradiction  may  he  adopted  by 
the  party,  and  he  would  not  he  denied  the  privilege  of  show- 
ing that  his  witness  had  made  statements  different  bom  his 
pre.^snt  testimony,  merely  because  he  might  be  miable  to  con- 
tradict his  witness  by  other  testimony. 

But  we  are  satisfied  that  the  ruling  of  the  judge  in  exclud- 
ing  the  evidence  was  right,  upon  other  obvious  grounds.  The 
witness  states,  on  the  examination  of  the  party  calling  him,  a 
fact  that  transpired  the  night  before  the  oceurrence;  he  is  then 
interrogated  by  the  same  party  as  to  the  existence  of  two  other 
and  additional  facts:  1.  That  his  aunt  had  him  up  two  or  three 
times  that  night,  she  believing  there  were  men  in  the  house; 
and  2.  That  he  told  Champ  the  next  morning  that  his  aunt 
was  crazy.  He  testifies  that  neither  of  the  two  fSEtcts  existed — 
that  his  aunt  did  not  have  him  up  two  or  three  times,  etc.,  and 
that  he  did  not  tell  Champ  his  aunt  was  crazy.  Thereupon 
the  party,  whose  witness  he  is,  proposes  to  show,  by  way  of  dis- 
crediting him,  that  he  had  on  another  occasion,  and  in  the 
presence  of  others,  stated  the  two  facts  which  he  says  upon  the 
trial  did  not  transpire.  The  efibrt  was  substantially  and  in 
effect  to  show  that  the  witness  had  stated  out  of  court  the  facts 
which  he  fisuled  to  prove  in  court.  Now,  suppose  the  rejected 
testimcmy  of  the  two  witnesses  had  been  admitted,  what  would 
have  been  the  legal  effect  of  it?  To  prove  aflSrmatively  that 
the  two  facts  in  question  did  transpire,  and  thereby  transform 
those  facts  into  substantive  testimony  for  the  accused?  Such 
might  and  probably  would  have  been  its  effect,  if  admitted, 
upon  the  minds  of  the  jury;  but  it  certainly  was  not  legitimate 
for  any  such  purpose.  It  follows  that  the  case  of  the  prisoner 
was  not  prejudiced  by  the  rejection  of  the  testimony  which 
was  excluded  by  the  court  For  had  it  been  admitted,  the 
legal  consequence  would  have  been  simply  that  his  witness 
stood  discredited  before  the  jury,  and  that  the  jury  would  have 
been  authoriied,  upon  that  ground,  to  disregard  his  entire  tes- 
timony. 

Prior  to  the  adoption  of  the  civil  code,  a  party  who  was  sur- 
prised by  the  testimony  of  his  own  witness  was  allowed  to  con- 
tradict him  only  by  proving  that  the  fact  stated  in  evidence 
was  different  By  the  code,  as  already  shown,  an  additional 
means  of  contradiction  is  allowed;  it  may  be  shown  that  the 
witness  has  made  statements  different  from  his  present  testi- 
mony. The  obvious  meaning  of  the  rule  is  that  where  a  wit- 
ness states  a  fact  prejudicial  to  the  party  calling  him,  the  latter 
may  be  allowed  to  show  that  such  fact  does  not  exist  hy  prov* 
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ing  that  the  witness  had  made  statements  to  others  inconsist* 
ent  with  his  present  testimony.  But  a  case  like  the  preeent, 
where  the  witness  does  not  state  any  fact  prejudicial  to  the 
party  calling  him,  but  only  fisdls  to  prove  facts  supposed  to  be 
beneficial  to  the  parfy,  is  not  within  the  reason  or  policy  of  the 
rule,  and  the  witness  cannot  be  contradicted  in  such  case  by 
evidence  that  he  had  previously  stated  the  same  fscts  to  otherB. 
Such  a  practice  would  be  a  perversion  and  abuse  of  a  rule 
which  was  intended  to  protect  a  litigant  against  the  firaud  or 
treachery  of  a  witness  whom  he  may  have  been  induced  to 
confide  in,  and  would  lead  to  consequences  more  injurious 
than  the  evils  the  rule  was  intended  to  remedy. 

The  ground  of  reversal  next  relif"  I  upon  is  that  the  court 
below  erred  in  refusing  to  allow  the  physicians  who  were  in- 
troduced by  the  appellant  to  give  their  professional  opinions 
upon  the  points  which  will  be  stated  hereafter. 

This  point  involves  two  matters  of  inquiry:  1.  Whether  the 
professional  opinions  of  the  witnesses  alluded  to  were  admissi- 
ble as  evidence;  and  2.  Whether,  if  deemed  admissible,  the 
exclusion  of  them  by  the  court  was  such  an  error  as,  upon  the 
&cts  of  the  case,  and  the  law  regulating  appeals  in  criminal 
cases,  constitutes  a  ground  of  reversal  here. 

The  view  we  have  taken  on  the  second  of  these  two  questions 
will  render  it  wholly  unnecessary  to  consider  or  decide  the  first. 

Prior  to  the  adoption  of  the  "  code  of  practice  in  criminal 
cases,"  appeals  from  judgments  of  conviction  in  cases  of  felony 
had  never  been  allowed  in  Kentucky.  And  it  is  a  part  of  the 
well-known  history  of  the  country  that  the  provision  contained 
in  the  present  constitution,  which  gives  to  the  general  assem- 
bly power  to  pass  laws  authorising  writs  of  errcnr  in  criminal 
and  penal  cases,  encountered  a  very  serious  opposition.  It  was 
feared  and  urged  that  such  a  change  in  our  system  of  criminal 
jurisprudence  would  tend  greatly  to  obstruct  the  administra- 
tion of  justice  by  multiplying  the  chances  for  the  guilty  to 
escape  punishment,  by  reason  of  trivial  and  technical  errors 
not  aSidcting  the  substantial  justice  of  the  case,  and  which  can- 
not in  the  nature  of  things  be  well  avoided  in  the  trial  by  jury 
in  the  circuit  court. 

It  was  doubtless,  in  view  of  these  well-founded  objections^ 
that  the  legislature  thought  proper  to  subj<9ct  the  revisory 
power  of  this  court  over  judgments  of  conviction  for  felony  to 
the  limitations  and  restrictions  with  which  all  the  provisions 
of  the  criminal  code,  regulating  appeals  in  such  cases,  are  so 
cautiously  guarded. 
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A  judgment  of  conviction  can  only  be  reTeraed  for  errora  of 
law  to  the  defendant's  prejudice  appearing  on  the  record.  But 
the  jorifldictioi%  of  this  court  does  not  extend  even  to  all  errors 
of  law  to  the  defendant's  prejudice.  The  error  must  be  within 
one  of  the  four  following  classes: 

1.  An  error  of  the  circuit  court  in  admitting  or  rejecting  im- 
portant evidence;  2.  An  error  in  instructing  or  in  refusing  to 
instruct  the  JTuy;  3.  An  error  in  fSedling  to  arrest  the  judgment; 
4.  An  error  in  allowing  or  disallowing  a  peremptory  challenge: 
Crim.  Code. 

As  has  been  before  stated,  all  the  grounds  relied  upon  for 
reversal  in  this  case  are  embraced  by  the  first  of  the  fimr 
olasses  enumerated.  Unless  it  appears  on  this  record,  there- 
fore, that  the  circuit  court  has  committed  an  error  to  the 
prejudice  of  the  appellant,  by  rejecting  important  evidence 
offered  by  him,  the  judgment  of  conviction  must  stand.  It  is 
not  sufficient  that  the  rejected  evidence  be  shown  to  have  been 
merely  pertinent,  or  relevant,  or  technically  admissible.  The 
oode  of  practice  is  characterized  by  great  precision  and  accuracy 
of  expression;  and  hence  the  word  'important"  must  be  pre- 
sumed  to  have  been  used  with  especial  reference  to  its  plain 
signification,  and  to  the  distinction,  it  establishes  between  evi« 
<ience  which  is  deemed  merely  admissible  under  the  rules  of 
law,  and  evidence  which  is  to  be  deemed  important  in  view  of 
the  whole  case  as  presented. 

We  proceed  to  inquire  briefiy  whether  any  of  the  su^xwed 
orrors  relied  on  by  the  appellant  are  within  the  rule  as  thus 
-expounded. 

1.  The  accused  offered  to  prove  by  Dr.  Peckover,  a  dentist, 
the  same  facts  which  had  been  already  proved  by  three  other 
witnesses  of  the  same  profession,  and  that,  since  the  occurrence 
xmder  investigation,  the  witness  had  made  experiments  with 
-chloroform,  the  result  of  which  was  that  this  article  could  not 
he  given  finom  a  vial  so  as  to  produce  insensibility.  This  evi- 
<ience  was  rejected,  and,  we  think,  properly  rejected. 

The  three  other  dentists  mentioned,  Stone,  Talbott,  and 
Driggs,  had  just  before  stated  fully  their  opinions  as  to  the 
properties  and  effects  of  chloroform — those  opinions  being 
-founded  on  experiments — and  they  concurred  in  all  respects 
with  those  ofifored  to  be  proved  by  Dr.  Peckover.  And  it  ap- 
pears, moreover,  that  at  the  close  of  their  testimony  the  attor« 
ney  for  the  commonwealth  announced  that  he  did  not  contend, 
or  intend  to  do  so  before  the  jury,  that  chloroform  or  any  other 
^naathetio  had  been  administered  at  the  time  of  the  alleged 
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rapoy  or  to  offer  any  evidence  oontradictory  of  that  alieady* 
pTen. 

It  certainly  cannot  be  aaid,  under  these  circumstancefl,  that 
the  court  abused  its  discretion  in  stopping  the  introduction  of 
further  evidence  on  this  point:  Civ.  Code,  sec*  657.  It  maj^ 
be  conceded  that  the  testimony  of  this  witness  was  admissible;, 
but  it  was  not  important^  and  its  rejection  was  not,  therefore,, 
prejudicial  to  the  appellant 

2.  Dr.  Letcher  was  asked  i^  in  his  opinion,  diseases  and 
deranged  action  of  the  womb  do  not  cause  delusions  of  the 
mind;  and  the  refusal  of  the  court  to  permit  the  witness  U> 
answer  the  question  is  complained  of  as  erroneous. 

Whatever  diversity  of  opinion  there  may  have  been  in  rela- 
tion to  the  admissibUity  of  the  opinions  of  experts  upon  ques- 
tions of  art  or  science,  it  is  agreed  on  all  hands  that  suck 
opinions,  to  be  admissible,  mtist  always  be  predicated  upox^ 
and  relate  to  the  feusts  established  by  the  proo£9  in  the  case. 
Mere  professional  opinions  upon  abstract  questions  of  science,, 
having  no  proper  relation  to  the  facts  upon  which  the  jury  are 
to  pass,  evidently  tend  to  lead  their  minds  away  from  the  true* 
and  real  points  of  inquiry,  and  should  therefore  always  be  ex- 
cluded. 

The  defendant  had  not  only  failed  to  prove  that  Mrs.  Champ 
was  at  the  time  laboring  under  any  disease  or  deranged  actioi^ 
of  the  womb,  but  facts  were  proved  on  the  part  of  the  prosecu- 
tion which  excluded  any  reasonable  deduction  that  such  dis* 
ease  or  diseased  action  did  exist    The  facts  alluded  to  are  to> 
lie  found  in  the  testimony  of  Mrs.  Champ  herself,  and  of  her 
female  relatives  and  friends  and  neighbors  who  had  knowi^ 
her  long  and  intimately,  and  who  place  this  matter  of  fact 
beyond  question,    Mrs.  Champ  states,  it  is  true,  that  her 
catamenial  effort  had  closed  the  Sunday  preceding  the  alleged 
act  of  violence,  and  that  the  act  was  followed  by  a  resumption 
of  her  courses.    And  from  these  premises,  so  inadequate  and 
unsatisfactory,  a  succession  of  doubtful  inferences  was  sought 
to  be  established  by  professional  opinums,  until  the  remote 
and  conjectural  conclusion  could  be  reached  that  Mrs.  Champ 
became  suddenly  the  subject  of  an  extraordinary  mental  delu* 
sion,  and  that  the  fearful  scene  described  by  her  with  so  much 
precision  and  minuteness  of  detail  was  but  the  creation  of  that 
delusion.    Upon  the  facts  of  this  record,  we  cannot  entertain 
a  doubt  that  the  opinions  of  this  witness  upon  the  point  in 
question  were  properly  excluded  from  the  jury. 

But  little  remains  to  be  said  upon  the  other  questions  ariflin|p 
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iqpon  the  lejeeted  evidence.  The  eame  witnees  was  asked  fcr 
A  professioaal  opinion  as  to  whether  a  rape  otmunitted  upon  a 
perBon  of  the  dcocription  stated  in  thequeeticm  would  or  would 
not  probably  produce  external  swelling  of  the  organs  of  gener- 
ation. WheUier  the  refusal  of  the  oourt  to  allow  an  answer  to 
be  given  to  this  question  was  such  an  error  as  to  authorise  a 
reversal  depends,  of  course,  upon  the  admissihility  and  impor- 
tance of  the  answer  which  may  have  been  given.  The  witness 
stated  that  hd  never  knew  of  such  a  case.  But  let  it  be  con- 
ceded  that  that  tajct  fixrmed  no  objection  to  the  testimony,  and 
let  it  be  further  conceded  tiiat  the  subject  to  which  the  inter- 
rogatory  referred  was  a  matter  of  science,  a  question  lying 
^  beyond  the  scope  of  the  observation  and  experience  of  men 
in  general,  but  quite  within  tiie  observation  and  experimce " 
of  the  witness  whose  profession  and  pursuits  may  have  brought 
^that  class  of  facts  frequenUy  and  habitually  under  his  con- 
oderation,"  such  being  the  conditions  upon  which  professional 
opinions  aro  generally  held  admissible--stm  we  are  of  ojxinion 
that  the  court  did  not  err  to  the  prejudice  of  the  defendant  in 
refusing  to  allow  an  answer  to  the  question.  The  act  of  vio- 
lence was  proved  by  Mrs.  Champ  to  have  been  committed. 
Two  of  her  female  friends  and  neighbors  soon  afterwards  made 
an  examination  of  her  person;  found  bruises  upon  her  forehead 
and  upon  her  arm,  and  found  the  organs  alluded  to  not  only 
awoUen  but  bruised.  In  the  face  of  this  proof^  it  is  clear  that 
the  mere  opinion  of  a  professional  witness,  to  the  effect  that 
the  cause  stated  in  the  question  would  not  probably  have  pro- 
duced one  of  the  two  effects  which  had  been  proved  to  have 
t)een  produced,  would  have  been  entitied  to  littie  or  no  weight 
upon  the  question  of  the  guilt  or  innocence  of  the  accused,  the 
imare  especially  as  the  witness  did  not  profess  to  have  had  any 
knowledge  in  regard  to  the  matter,  derived  either  from  obser- 
vation or  experience.  The  evidence  excluded  by  the  ruling  of 
ihe  court  upon  this  point,  even  if  admissible  at  all,  was  there- 
fbro  immaterial  and  unimportant,  and  could  have  had  no 
material  or  important  bearing  upon  the  result 

What  has  already  been  said  applies  to  several  other  excep- 
turns  to  the  ruling  of  the  court  in  excluding  professional  opin* 
ions,  and  those  exceptions  need  not  therefore  be  further  noticed. 

We  would  not  be  understood  as  expressing  or  even  intimat- 
ing any  opinion  as  to  the  propriety  of  the  verdict  upon  the 
whole  of  the  evidence  in  the  case.  That  is  a  question  with 
which  we  have  nothing  to  do. 

The  copious  references  to  the  evidence  which  have  been 
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maJe  were  rendered  neceseary  by  the  nature  of  the  questions 
presented.  The  admiBsibility  of  the  excluded  evidence,  as  well 
as  its  importance,  depended  in  a  great  degree  upon  the  state  of 
fact  as  made  out  by  the  proofl 

A  careful  and  patient  examination  of  the  record  has  satisfied 
us  that  the  circuit  court,  in  the  various  rulings  excepted  to, 
committed  no  such  error  to  the  prejudice  of  the  appellant  as 
to  justify  this  court  in  reversing  the  judgment  of  conviction. 

The  judgment  is  therefore  affirmed. 

Imfbachmxht  of  WimasBa — ^Por  »  genend  diiniMioii  of  when  and  how 
a  party  may  impeach  his  own  witneaa  as  wall  as  a  witneaa  of  tfao  otber  partj» 
■ee  eztensiTe  note  to  Bhe  ▼.  EM^,  15  Am.  Dee.  96^  and  BmeOaUer  ▼.  JSc^ 
ward$,  eO  Id.  744»  and  note  749. 

WhKN  PikBTT  MAT  COMTBABICT  HIB  OWV  WIXHI88  BT  SHOWINQ  THAT  HS 

HAS  Made  Statsmsnts  Dutebxht  waou  ms  Frbxrt  Terocoiit.— Iho 
distinction  made  in  the  principal  caae,  that  a  party  may  contradict  hie  own 
witness  by  showing  that  he  has  made  statementa  difierent  from  his  presflnt 
testimony,  when  his  testimony  has  been  prejndicalf  bat  that  he  maj  not  con- 
tradict him  when  he  fails  to  prove  by  his  witness  facts  which  woold  be  fayor- 
aUe^  IS  folly  snpported  by  Moort  ▼.  Chieago  etc  R.  R.  Co,,  59  Miss.  243L 
Ihis  was  an  action  f (ftr  personal  injnries.    On  the  trial,  plaintiff  introdnoed 
Mrtiin  witnsHSS  who  testified  that  thqr  ware  not  pffoawit  wliaa  pbintiff  lo- 
•sifod  his  injnriea^  and  thereupon  the  plaintiff  *a  ooonsel  aaked  them  if  they 
had  not  stated  to  certain  parties  that  they  were  present  when  tho  injuries 
wen  Inflicted.    The  defendant  objected  to  this  ooorsaof  ^^nmin^tiiwi,  and  tho 
ol^eotions  were  sustained,  which  action  was  assigned  for  enor.   Thocoortsays; 
'*It  Is  clear  that  the  examination  ooght  not  to  haye  been  pennitted  for  the 
pmpoae  of  Impeaching  the  credibility  of  the  witnessea^  lor  they  had  testified 
to  nothing  either  in  favor  of  or  against  the  plaintiil^  and  there  was  no  naoss- 
sity  to  Inq^eaeh  their  credibility  for  his  proteotion."    Tho  same  yiewa  aro 
e«pi  eased  in  Peqpis  ▼.  Jaooh^t  49  OsL  386.    The  proeaootion  attsmptad  to 
proTo  by  one  Kestanon  that  defendant  had  made  tiiraats  to  **'— — *H  i^o 
upon  Mary  Plnoctar,  bat  witneaa  denied  that  he  had  heard  the  pclauner  nnko 
theoL    The  proseootion  then  called  Dunton  as  a  witneaa  to  oontradiol  Kes- 
teraon,  and  against  the  objection  of  the  prisoner  Donton  toattfiad  that 
KeateraoQ  had  stated  to  him  that  the  prisoner  had  in  the  preaenoa  el  liim» 
Kesterson,  made  the  threats  which  had  been  Inquired  of  1^  the  pfoaanntimn 
The  admission  of  Donton's  testimony  was  assigned  for  error.    The  eoui  de- 
cided that  this  testimony  was  Improperly  admitted,  and  in  the  coarse  of  its 
opinion  said:  "When  a  witneaa  has  not  given  adverse  testimony,  the  party 
ea&ing  him  ou^t  not  to  be  permitted  to  prove  that  he  had  made  statements 
which,  if  sworn  to  at  the  trial,  woold  tend  to  make  cut  his  caae.    To  admit 
the  proof  of  each  statements  would  enahls  the  party  to  get  the  naked  dsola- 
rations  of  the  witneaa  bsiora  tho  Jniy  as  independent  OTidenoa.** 

lu  a  bastardy  prooeedini^  dalandant  introduced  a  witneea  for  tfao  pwpoaa 
of  proving  that  witness  had  had  senal  interooarse  with  plaintiff  about  tfao 
time  the  child  was  begotten.  Tho  witnees  denied  tfalii^  and  defendant  then 
asked  if  he  had  not  stated  to  aofsnl  perMna  thai  ho  had  had  aexoal  iotew 
eonrse  with  plaintiff  about  tho  time  tho  child  was  begotten.    This  qneatit^ 
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gpi  dblaethiD,  mm  qgdnda^  and  tfaiiralingthe  >ppenant  Inriilad  wii  wror, 
relying  npon  tiie  rtatate  that  a  party  may  oontradiot  hia  own  witnMi  "  by 
■howing  that  Im  has  made  statements  different  from  his  preoent  testimony." 
nia  ooBrt  said:  "Where  a  witness  does  not  testify  to  anything  prejudicial  to 
the  party  calling  him,  there  can  be  no  object  in  impeaching  him,  and  hence 
the  statnte  oannot  apply  to  saoh  case.    Nor  can  it  apply  to  a  case  where  a 
^tnaM  fails  to  testify  to  saeh  &Mts  he  is  called  to  prore.    Saoh  testimony, 
ahnngh  not  bwiefleial,  is  not  prejodioialy  and  therefore  no  reason  exists  for 
impeaching  tha  witneas: "  Haii  ▼•  Biate^  98  Ind.  128^  dting  tha  principal  case. 
Ilk  Maasachnaetti^  tba  law  is  now  in  oonf onniAy  with  the  doctrine  of  the 
ptrindpal  oase.    In  a  bastardy  prooeeding,  defendant  eaUad  cna.Willard  Force 
and  asked  him  if  he  had  over  seen  a  oertain  person  in  bed  with  plaintiff. 
Witness  said  he  had  not    Defendant  then  asked  if  ha  had  not  so  stated  at 
the  haaring  before  tha  jnstioe.    Witness  answered  that  he  did  not  remember 
wiietherhe  had  so  stated  or  not   Witnesses  were  then  introdnoedhy  defend- 
ant who  swore  that  Force  had  so  testiiled  before  the  justice.    TheadmissioQ 
of  tiieir  testimony  waa  aarignad  for  error*  and  the  court  so  hold%  among  other 
on  tha  groond  thai  a  ''pavt|y  who  prodnoea  a  wteess  to  prore,  by 
enridsnoe  not  material  for  the  poxpoee^  that  he  has  made  at  other  tones 
moonsistent  with  hia  present  testin^ony,  tha  testimflnj  iHuoh  it  is 
propossd  to  eontradiet  most  have  been  material  to  the  issna  on  trials*  Form 
V.  ifnr«K  US  Haas.  5. 

Under  ov  psaetios^  a  party  prodnoing  a  witness  has  tiie  ri^t  to  eontradiet 
hia  testimflnj  npon  any  matter  material  to  tha  issne^  by  showQg  that  ha  has 
made  at  other  timaa  statements  inconsistent  with  preeent  testimony; "  dnv- 
tmtmmWk  t.  2>onoioi^  133  Hasa.  407,  citing  Force  t.  JiarUm,  m^pra. 

In  indiefansnt  lor  pe^myt  it  became  material  for  tha  defendant  to  prore  on 
tiia  trial  that  ona  DooUttle  had  carried  certain  gooda  to  his  own  hoose  at  or 
near  the  time  stated,  and  for  that  porpose  called  a  daughter  ol  BooUttis^  but 
she  swore  to  tha  oontraiy.  The  defendant  then  prqpoeed  to  profo  1^  a  wit- 
ness tiiat  thia  gfarl  told  her  shortiy  before  the  trial  that  her  father  did  bring 
tibeaa  goods  home^  and  that  they  were  there  tiien.  The  evidence  thus  offered 
waa  rejeoted,  and  defendant  axoepted.  The  eoort^  in  dispooing  of  this  pointy 
aaid:  "The  eridence^  we  think,  was  rightiy  reacted.  The  witness  was  the 
dafandanfs  ofwn  witpss%  not  oaUed  of  naoessity  as  an  attesting  witnees;  but 
freely  at  tiia  party's  own  option.  By  offering  her,  he  oflhrs  her  as  a  person 
antitlad  to  bdie(  and  therefore  is  not  allowed  to  go  into  proof  merely  to  dis- 
oredit  her.  Eridanoe  oflbred  to  prove  that  a  witness  had  made  a  diflforent 
atatenent  ef  thefMt  at  a  diffncnt  time,  under  oath  or  otharwiae^  is  allowable 
only  to  impeaoh  tha  witesss  and  A'mtwiA  the  credit  due  to  his  testimony. 
It  is  f oondsd  on  tiia  obvious  oonsideraticn  that  both  aoooonts  oannot  be  true, 
and  tenda  to  prove  a  dafeot  of  intelligence  or  memory  on  the  subject  teetified 
ol^  or  what  ia  worsen  a  want  of  moral  honesty  and  regard  to  truth,  and  so  in 
eitfaer  oaaa  that  tiia  witness  is  less  worthy  of  belief.  Besides,  sudi  evidence 
had  in  thia  case  a  tendon^  to  get  before  a  jury  a  statement  of  fact,  as  made 
by  tha  adveiae  party's  daughter,  though  denied  1^  her  under  oath,  which 
has  tha  semWanca  of  avidsnoe^  uid  might  have  a  tendency  to  mislead  the 
jury.  ....  Being  strictly  impeaching  evidence  only,  it  cannot  be  offsred  in 
reference  to  ona'a  own  witness,  but  only  in  referenoe  to  the  witness  of  the 
adverse  party: "  CbmfNonioea&A  v.  Skarhoeather,  10  Cash.  69.  It  is  apparent 
that  the  propoaod  evidence  in  the  above  case  was  properly  rejeeted  under  the 
theoiy  of  the  principal  oaee.  The  defendant  simply  failed  to  prove  by  Doo- 
littU's  daaghtsr  facts  which  would  have  ba^  banaflcial  had  aba  testifled  to 
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tiMm.  AKhim^  the  laqgoage  ncdd  in  thii  om«  teds  one  to  belief^  that  the 
«oiirt  would  not  permit »  party  to  impeaoh  his  own  witnoM  by  showing  oon- 
Indiotory  ststemsntiy  under  any  droomstansoa^  nerertiielesB  tibo  dedskMi 
tierein  is  in  perfect  oonf ormity  with  the  deoiiion  in  the  pdndpsl  case.  His 
waaoning  dififora^  bat  the  resnlt  is  the  same  in  eabh.  The  aapie  may  be  said 
of  s  large  nnmber  of  cases  we  have  found  on  this  subjeot^  among  which  we 
refer  to  the  foUowing:  Stadtion  t.  DmnUK  7  Wstti^  39;  BnM  ▼•  Pfioe^  8  Id. 
440;  BteaniB  ▼.  MertkanUf  Bomk,  SS  FkL  8t  490;  OommomMa^  ▼.  WdA,  4 
Qmf.  686;  B^wb  ▼•  ITsdb^  121  liasa.  48S|  jromooi  t.  JCai^UU.  SO  CUL 


Hall  v.  MoLbod. 

H4S  No  B»HT  ov  Wat  ihbovoh  LAin>  or  bv  Tihimki, 

such  ri|^  of  way  is  indispsnssUly  necessary  to  the  enjoymsnt  d  tiM 

land  oonTeyed  to  him. 
PiBMnsiVB  UsB  ov  F^SBWAT  THBOnaH  Lahd^  sltiuNi^  ectttinned  for  fifty 

years,  o(»ifers  no  right  on  the  persons  using  it. 
Usi  OF  Pabswat,  to  Crxatb  Pmbwjmfmom  ov  QmAJBPS  09  RiOHr  ov  Wat« 

must  be  enjoyed  under  oironmstsnoes  that  indioats  that  it  is  olaimed  as 

a  right,  and  is  not  regarded  merely  as  a  prxnl^ge. 
VsBBAL  PBomais  TO  EsTABUBB  Pasbwat  THBOOttH  LAin>  oasnot  be  en- 

foroed:   1.  Because  there  is  no  speoifio  ccntraot  •nieved  into  by  any  per- 

aon  or  persons;  snd  2.  Beoanae  such  promiies  sre  not  obligatcry  under 

the  statute  of  frauds. 
JhouaATiOK  ov  Bbal  EsEATi  TO  PuBEJO  Usi  may  be  madsTssfaaUy,  but  an 

intention  to  appropriate  to  the  gensnd  use^  the  publio  nnist  exist. 

Action  to  establiBh  plaintiff's  right  of  way  ow  defendant*! 
land.    The  opinion  statee  the  &otfl. 

T.  A.  ManhaUj  and  G.  and  B.  T.  DavUj  for  the  appellant 

Bobiman  and  John9(mj  21  P.  SmUhj  and  WUUami  and  PtoU^ 
for  the  appellee. 

By  Court,  Simpson,  J.  The  appellant  Hall  filed  his  petition 
in  the  circuit  court,  asserting  a  right  to  the  use  of  a  passway 
oyer  part  of  the  land  now  owned  by  the  appellee,  McLeod,  fixun 
the  mouth  of  Smith's  branch  through  a  woodland  pasture  to  the 
turnpike  road  leading  firom  Paris  to  Lexington.  He  alleged 
that  James  McDowell,  the  former  owner  of  the  land,  had  agreed 
to  establish  said  passway,  and  did,  in  pursuance  of  his  agree- 
ment, establish  and  dedicate  it  to  the  public  use;  and  that  it 
had  been  used  as  such  for  eight  or  ten  years  without  interrup- 
tion, until  it  was  obstructed  by  the  appellee,  who  had  lately 
^purchased  the  land  through  which  it  passed 

The  right  of  the  plaintiff  to  maintain  an  action  for  obBtmot^ 
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ing  the  pasBway  is  ocmtroverted,  on  the  ground  ibat  he  liM  no 
legal  right  of  way  to  or  finom  the  month  of  Smith's  faranohy  the 
point  at  which  the  alleged  passway  oommencee,  and  coDfle- 
qnently  has  not  been  injured  by  its  obstraction. 

The  alleged  establishment  and  dedication  of  snoh  a  passway 
is  also  positively  denied  by  the  appellee. 

Unless  the  appellant  has  sustained  an  injury  by  the  obstroo* 
tion  of  the  passway,  he  has  no  rig^t  to  come  into  a  ooort  of 
equity  to  ask  the  aid  of  the  chancellor  to  remove  the  obstruc- 
tion«  And  if  he  be  unable  to  use  the  passway  if  it  were  opened, 
he  has  certainly  not  been  injured  by  its  discontinuance.  It 
becomes^  therefore,  material  to  inquire  whether  it  could  be  law- 
Mly  used  by  him  were  it  open  and  unobstructed. 

He  can  mily  reach  the  mouth  of  Smith's  branch  by  passing 
tfarough  the  land  of  McDowell.  He  claims  a  right  to  do  this 
on  two  grounds:  1.  The  land  he  owns  and  occupies  originally 
eonstitoted  a  part  of  the  McDowell  tract,  and  was  sold  and 
conyeyed  by  McDowell  to  one  Joseph  Moore,  from  whom  he 
derives  his  title.  He  therefiire  claims  a  right  to  pass  through 
the  land  of  the  original  vendor  to  the  public  road  leading  to 
the  county  Beat  of  the  county  in  which  the  land  lies;  2.  He 
also  claims  this  right  in  consequence  of  the  continued  use  and 
enjoyment  of  a  passway,  by  himself  and  his  neighbors,  leading 
from  the  Bethlehem  road  to  the  road  fixvm  Paris  to  Lexington, 
fcr  a  period  of  tarty  or  fifty  years. 

1.  To  enable  a  purchaser  to  claim  a  right  of  way  through 
the  lands  of  his  vendor,  he  must  show  that  such  a  right  is  in* 
dispensably  necessary  to  the  enjoyment  of  the  land  which  has 
been  conveyed  to  him.  If  the  land  he  has  purchased  be  en- 
tiiely  surrounded  by  the  lands  of  his  vendor,  the  law,  from 
the  mere  tact  of  the  sale  and  conveyance  of  land  so  situated, 
would  imply  a  grant  by  the  vendor  to  the  vendee  of  a  right  of 
way  throng  his  land,  to  enable  the  latter  to  have  ingress  and 
egress  to  and  from  his  land.  The  land,  however,  which  Mc- 
Dowell sold  to  Moore  lay  on  the  outside  boundary  of  the  ven- 
dor's  tract,  and  it  does  not  appear  that  it  was  necessary  for  the 
purchaser  to  pass  through  any  of  the  remaining  part  of  his 
Tender's  land  to  enable  him  to  have  ingress  to  it.  It  immedi- 
ately adjoins  a  public  rted  called  the  Bethlehem  road,  which 
leads  at  a  short  distance  into  another  public  road,  called  the 
Clleaveland  road,  which  latter  road  leads  directly  to  the  county 
eeat  When  these  roads  were  established  does  not  appear; 
but  the  witnesses  who  prove  the  existence  of  the  passway  tot 
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oonld  use  it  if  it  were  still  open,  for  it  is  thereby  clearly  dem- 
onstrated  that  he  has  been  injured  by  its  obstniotion. 

Haying  a  rights  therefore,  to  maintain  an  action  to  compel 
a  removal  of  the  obstruction,  the  question  arises.  Is  he  entitled 
to  the  nglbt  of  way  over  the  land  of  the  appellee  which  is 
claimed  by  him? 

It  appears  that  both  McDowell  and  the  appellee  were  solici- 
tous, after  the  turnpike  road  from  Paris  to  Lexington  had  been 
constructed,  to  have  the  old  road  changed  or  discontinued, 
inasmuch  as  both  the  roads  passed  through  the  land  of  Mc- 
Dowell on  nearly  parallel  lines.  It  also  very  satasfootorily 
appears  that  at  the  time  the  change  in  the  old  road  was  au- 
thorized by  an  order  of  the  county  court,  the  agent  of  Mc- 
Dowell, for  the  purpose  of  inducing  a  withdrawal  of  all 
opposition  to  the  proposed  alteration,  stated  that  he  would 
open  the  passway  in  controversy,  the  land  through  which  it 
was  to  pass  being  then  a  part  of  the  McDowell  tract.  About 
the  time  the  change  was  made,  which  in  effect  discontinued  a 
part  of  the  old  road,  the  promised  p^sway  was  opened,  and 
continued  to  be  used  during  a  period  of  eight  or  ten  years,  and 
until  the  land  through  which  it  passed  was  purchased  by  the 
appellee. 

The  promises  to  establish  this  passway  are  relied  upon  by  th^ 
plaintiff  as  conferring  on  him  a  right  to  have  them  specifically 
executed  by  the  vendee  of  McDowell,  who  no  doubt  knew  at 
the  time  of  his  purchase  that  such  promises  had  been  publicly 
made.  There  are,  however,  two  reasons  why  a  specific  execu- 
tion of  the  alleged  agreement  cannot  be  granted.  In  the  first 
place,  it  does  not  appear  that  any  agpreement  was  entered  into, 
but  that  general  promises  only  were  made,  and  no  specific 
contract  was  required  or  entered  into  by  any  person  or  persons 
whatever.  In  the  second  place,  the  promises  were  merely 
verbal,  and  as  a  right  of  way  is  an  interest  in  real  estate,  a 
verbal  contract  that  it  shall  be  granted  cannot  be  enforced,  not 
being  obligatory  under  the  statute  of  frauds. 

The  time  that  the  passway  vras  used  and  enjoyed  was  not 
suflkdent  to  confer  a  right,  or  to  authorise  the  presumption  of 
a  grant.  As  it  was  established  for  the  benefit  of  the  plaintiff 
and  otherSy  in  pursuance  of  a'  promise  to  that  effbet,  tiie  pre- 
sumption is  that  it  was  used  as  a  matter  of  right,  and  if  such 
use  had  continued  for  twenty  years,  it  would  have  been  suffi- 
cient to  have  conferred  an  absolute  right  to  the  easement  But 
been  suspended  before  the  expiration  of  that  period. 
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no  piesumption  of  a  grant  can  arise,  and  if  the  plaiutlff  bo 
entitled  to  any  relief^  it  mnst  be  on  some  other  gioimd. 

It  IS  contended  on  his  behalf  that  the  circumstances  are  sof* 
fident  to  show  a  dedication  to  the  public  of  this  right  of  waj, 
and  that  it  has  thereby  become  a  public  passway ,  to  the  use  of 
which  the  plaintiiT  is  entitled. 

The  doctrine  is  well  established  that  a  dedication  of  real 
estate  to  public  use  may  be  made  by  mere  verbal  declarations, 
accompanied  with  such  acts  as  are  necessary  for  that  puipoee. 

But  to  make  a  valid  dedication,  an  intention  to  appropriate 
the  right  to  the  general  use  of  the  public  must  exist  When 
the  appropriation  is  for  the  use  of  particular  persons  only,  and 
made  under  circumstances  which  exclude  the  presumption 
that  it  was  intended  to  be  for  public  use,  it  will  not  amount  to 
a  dedication. 

A  dedication  inures  to  the  benefit  of  the  whole  public,  and 
creates  a  right  to  the  common  use  of  the  land  for  the  purpose 
of  which  it  has  been  dedicated  by  the  proprietor.  If  it  confer 
a  light  of  way,  the  way  becomes  a  common  highway,  and  is 
not  a  private  passway.  A  private  passway  cannot  be  created 
by  dedication.  The  intention  to  create  a  private  passway 
merely  excludes  all  idea  of  an  intention  to  create  a  public 
highway;  and  as  a  dedication,  to  be  valid,  must  be  made  to 
the  public,  it  is  manifest  that  an  establishment  of  a  private 
passway  cannot  be  construed  to  be  a  dedication  of  the  pass- 
way  to  public  use. 

In  this  case,  the  establishment  of  a  private  passway  only 
was  promised  or  contemplated.  It  was  not  intended  to  be  used 
as  a  public  road,  nor  was  it  treated  or  regarded  as  such  while 
it  was  in  existence.  A  dedication  to  public  use  cannot  there- 
fixre  be  inferred  from  the  act  of  its  establishment,  nor  from  its 
subsequent  use  for  a  period  of  eight  or  ten  years.  It  is  the 
intention  of  the  proprietor  of  the  land,  rather  than  the  time  of 
sufferance,  which  must  determine  the  fact  of  dedication.  The 
use  will  be  presumed  to  have  been  in  accordance  with  the  in-  . 
tention  of  the  owner;  and  where  the  way  is  opened  as  a  private 
passway,  and  that  tBLCi  clearly  appears,  it  cannot  be  converted 
into  a  public  highway  by  the  mere  use  thereof,  no  matter  bow 
long  that  use  may  be  continued. 

The  claim  of  a  right  to  the  use  of  this  jmssway  cannot,  there* 
fare,  be  maintained  on  the  ground  of  a  dedicati<m  to  public  use. 
And  as  the  plaintiff  has  CEuled  to  establish  a  right  to  its  use 
Vfoa  any  of  the  grounds  on  which  he  relied  tor  that  pwpoeei 


4M  Chilbb  v.  Dbakx.  [Keataokj, 

he  was  not  enttfled  to  any  relief  and  his  petttioo  fras  properlj 
dismisBed. 

If  a  private  paesway  over  the  lands  of  other  persona  be  abso- 
lutely necessary  to  enable  the  plamtiff  to  travel  to  any  of  tho 
places  mentioned  in  the  statute,  he  must  apply  to  another  forum 
for  its  establishment.  A  court  of  equity  can  interpose  in  behalf 
of  a  person  whose  right  to  the  use  of  a  passway  already  in  ex- 
istence has  been  obstructed,  but  it  has  no  jurisdiction  in  a  case 
where  the  establishment  of  &  passway  is  claimed  on  the  mere 
ground  ot  necessity. 

Wherefore  the  judgment  is  affirmed. 

VnffTODi's  RxsHT  ov  Wat  tbbouoh  Lahd  ov  hd  Ymnomt  8m  OmbaU 
T.  OothBcki>E.  B.9  fi9  Am.  Deo.  887. 

Dedxoaxiov  or  Rial  Ebtaxb  to  Pdblid  Uai:  8m  Ch^firey  t,  OUff  qfAUotK 
62  Am.  Dm.  476^  tad  note  479;  tad  note  ioGardkmrw.  IWofa^  80  Id.  422. 
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[a  iciTCALra,  146.] 

PlautuvIb  PniTiuN  inoED  HOT  Alliga  whxv  Oavwb  ov  Aofunr  Auueuk* 
to  thoir  ibtit  H  is  not  bened  by  statnte  of  limitfttioni. 

In  Aonazr  loa  Pibsonal  Injubibs  Facts  OoxmrnraBm  Wnum.  Na- 
cojMxr  or  Damnunr  need  not  be  alleged  by  pUinti4  it  being  mffioMmt 
to  allege  the  extent  of  the  injury  and  the  »»"*"«''  ol  infliction. 

Act  ow  Lboiblaittbx  Tboytdtsq  BaoDT  los  Ltjubub  Imfuctmi>   bt 

CkXBFORATIONB  AS  WSLL  AS  BT  NaTUBAL  PbBSOHB  doM  BOt  f OT  that  FOa- 

■on  embnuse  yarioos  and  distinct  sabjeote^  and  is  not  in  conflict  with  tiia 
thirty-serenth  sMtion  of  the  second  artide  of  the  Kentnoky  ooostitati<Hi» 
which  declares  that  "no  law  enacted  by  the  general  assembly  ahaUrelato 
to  more  than  one  subject,  and  that  shall  be  expressed  in  the  title." 

FuJimva  Damaobs  abb  Allowed  as  RsicuKBBATtOH  bob  Wboho  Suv- 
fEBBD^  snd  not  by  way  of  pnwiahmfflit»  and  it  is  a  setUed  role  of  law  in 
Kentacky  that  such  damages  may  be  XMorared  for  an  injniy  which  is 
also  pnniahable  by  indictment. 

Relation  gw  Husband  and  Wzvb  may,  in  civil  cases,  be  established  by 
reputation  and  proof  of  cohabitation. 

Mujoindbe  ow  Causbb  or  Aonoir  must  be  ooRooted  by  delsniUnt  befctv 
filing  answer,  or  all  objections  to  this  defeot  are  wairod. 

Action  tor  personal  injuries.    The  opinion  states  the  Caota. 

B.  JET.  Stanton  and  F.  T.  Hordj  tar  the  appellant 
W.  H.  Wadaworth^  for  the  appellee. 

By  Conrt,  Simpson,  C.  J.  This  action  was  brought  by  Elisa* 
beth  W.  Drake.  She  stated  in  her  petition  that  she  was  the 
widow  of  George  Drake,  deceased,  and  had  duly  qualified  as 

his  aHiiiJnistratrix. 
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She  allegedi  in  the  first  paragraph  in  her  petition,  that  the 
defisndant  Chiles  "had  nnlawftilly  killedi  hy  shooting  him 
with  a  pistol,  her  said  husband,  Oeorge  Drake,  not  in  self- 
defense.'' 

In  the  seeond  paragraph  she  aHeged  that  the  defendant,  ^by 
means  of  his  willfbl  neglect,  shot  and  killed  her  said  husband, 
to  her  great  damage,''  etc. 

The  defendant  demurred  to  the  petition,  and  his  demurrer 
was  overruled.  It  is  now  insisted  that  the  court  bdoirened  in 
that  decision. 

Two  objections  are  urged  against  the  petition:  1.  That  it 
does  not  allege  that  the  killing  occurred  in  the  time  allowed  by 
thestatutefortheprosecutionof  such  an  action;  2.  Thatitfeils 
to  set  forth  the  facte  which  constituted  the  ^willful  ne^^ect," 
by  which  the  life  of  the  husband  of  the  plaintiff  is  alleged  to 
have  been  destroyed. 

1.  The  statute,  under  which  the  action  was  brought  and  r^ 
covery  had,  contains  a  provision  that  all  actions  brou{^  under 
it  shall  be  commenced  within  one  year  fifom  the  time  of  the 
death  complained  of  It  is  therefere  contended  that  it  was 
necessary  for  the  plaintiff  to  allege,  in  order  that  it  might  ap- 
pear she  had  an  existing  cause  of  action,  that  the  killing  had 
occurred  within  one  year  next  preceding  the  commencement 
of  her  action.  The  provision  referred  to  constitutes  the  whole 
efthefeurthsectionof  the  act,  and  is  as  fellows:  "The  actions 
under  this  act  shall  be  commenced  within  one  year  from  the 
time  of  such  death." 

This  provision  is  nothing  more  than  a  limitation  of  the  time 
within  which  such  an  action  can  be  brought.  It  is  no  more 
necessary  that  the  plaintiff  in  an  action  like  the  present  should 
allege  in  her  petition  when  the  cause  of  action  accrued,  in 
order  to  show  that  it  is  not  barred  by  the  statute  of  limitations, 
than  it  is  that  it  should  be  done  by  the  plaintiffs  in  other  kinds 
of  actions.  The  statute  of  limitotions,  being  regarded  as  a 
mattOT  of  strict  defense,  must,  if  relied  upon,  be  pleaded  by  the 
defendant  in  all  actions,  unless  the  petition  shows  that  the 
action  is  baned  by  time,  and  that  the  plaintiff  is  not  within 
any  of  the  exceptions  mentioned  in  the  statute,  when  any  ex- 
ceptions are  contained  in  tlie  statute  which  prescribes  the 
limitation.  It  is  not  necessary  that  the  plaintiff  should  allege 
iu  the  petition  that  the  action  has  been  brought  in  due  time. 
This  otjection  to  the  petition  cannot  therefere  be  allowed  to 
lil,  but  must  be  deemed  invalid. 
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he  was  not  enttfled  to  any  relief  and  his  petitioQ  was  properly 
dismissecL 

If  a  private  passway  over  the  lands  of  other  persons  be  abso- 
lutely necessary  to  enable  the  plaintiff  to  travel  to  any  of  the 
places  mentioned  in  the  statute,  he  must  apply  to  another  forom 
for  its  establishment.  A  court  of  equity  can  interpose  in  behalf 
of  a  person  whose  right  to  the  use  of  a  passway  already  in  ex- 
istence has  been  obstructed,  but  it  has  no  jurisdiction  in  a  case 
where  the  establishment  of  &  passway  is  claimed  on  the  mere 
ground  ot  necessity. 

Wherefore  the  judgment  is  affirmed. 

VsETOBi's  RxsHT  ov  Wat  thsouoh  Lahd  ov  hd  YmiMMC  8m  Kimball 
T.  Oo^BckoB,  B.^  Se  Am.  Deo.  887. 

Dedioaxion  ov  Rial  Eraxb  to  Pdblid  Uss:  8m  Ch^firey  t.  Cii^f  ^AUtm, 
62  Am.  Dm.  476^  tad  note 479;  tadnofee  ioQmrdkm'w.  Tkiak,  SO  Id. .423. 
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[a  iciTCALra,  146.] 

PlautuvIb  PniTiuN  inoED  HOT  Alligs  whxv  Cavh  OV  Ajonov  Aouauis 
to  ■hoir  ibaifc  h  i«  not  boned  by  statnte  of  limltKtfflnfc 

In  Aonozr  iob  Pibsomal  Injubibs  Faois  OcMnnrruTUNi  Wnxjirii  Kb- 
OLBOT  or  DBrmBDABT  need  not  be  alleged  by  pUinti4  It  being  wiffioient 
to  allege  the  extent  of  the  injury  and  the  manner  ol  infliction. 

Act  OT  Lboislatubb  pBoyiDiNa  Bbmxdt  iob  IirjuBns  Ihilictbd  bi 
CkxBFORATioNB  AS  WsLL  AS  BT  Natubal  Pbbsohb  doM  not  f OT  that  rea- 
■on  embnuse  yarioos  and  diatinot  8abjeotB»  and  ia  not  in  oonfliot  with  the 
thirty-aeventh  aeotion  of  the  aecond  article  of  the  Kantooky  oonatitntiont 
whioh  dedarea  that  "no  law  enacted  by  the  general  aaaemUyahall  relate 
to  more  than  one  anbjeot,  and  that  ahall  be  ezpreaaed  in  the  tiUe." 

FuBiTiva  Damaobs  abb  Allowed  as  RsicuHBBATtOB  bob  Wbono  Sub- 
BBBBD^  and  not  by  way  of  pnnishmenti  and  it  la  a  aetUed  nile  of  law  in 
Kentacky  that  anch  damagea  may  be  XMorered  for  an  Injniy  which  la 
alao  puniflfaable  by  indictment. 

&BLATIOM  or  Husband  abd  Wzvb  may,  in  eml  oaaea»  be  eataWiahud  by 
repntation  and  proof  of  cohabitation. 

Mujoindbb  or  Caubib  or  AenoB  moat  be  ooneoted  by  defandaat  bdoM 
filing  anawer,  or  all  objeotiona  to  thia  defect  are  waifed. 


AcnoN  fiur  personal  injuries.    The  opinion  states  the 
R.  JET.  StaiUon  and  F,  T.  Hordj  £ar  the  appellant. 
W.  H.  TTocbwort&y  for  the  appellee. 

By  Coort,  Simpson,  C.  J.  This  action  was  brought  hy  Blisft- 
beth  W.  Drake.  She  stated  in  her  petition  that  she  was  the 
widow  of  George  Drake,  deceased,  and  had  duly  qualified  ma 
his  aHministratrix. 
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She  allegedi  in  the  first  paragraph  in  her  petition,  tliat  the 
defendant  Cldles  ''had  nnlawftilly  killed,  hy  shooting  him 

I  with  a  pistol,  her  said  hosbandi  Oeorge  Drake,  not  in  self* 

I  dofianse." 

In  the  seeond  paragraphshe  aHeged  that  the  defendant,  ''by 
means  of  his  willfol  neglect,  shot  and  killed  her  said  hnsband, 
to  her  great  damage,"  etc. 

The  defendant  demnned  to  the  petitian,  and  Us  damorrer 
wasovermled*  It  is  now  insisted  that  the  ooort  bdoir  erxed  in 
that  decision. 

Two  objections  are  urged  against  the  petition:  1.  That  it 
does  not  allege  that  the  killing  occurred  in  the  time  allowed  by 
thestatatefortheprosecntionofsnch an  action;  2.  Thatitfails 
to  Bet  forth  the  facts  which  constitnted  the  ''willfol  neglect," 
by  which  the  lift  of  the  husband  of  the  plaintiff  is  alleged  to 
have  been  destroyed. 

1.  The  statute,  under  which  the  action  was  brooght  and  r^ 
coveiy  had, contains  a  proTision  that  all  actions  broo{^under 
it  shall  be  commenced  within  one  year  fifom  the  time  of  flie 
death  complained  of.    It  is  therefore  contended  ttiat  it  was 

^  necessary  for  the  plaintiff  to  allege,  in  order  that  it  might  ap- 
pear she  had  an  existing  cause  of  action,  that  the  killing  had 

L  ^         occuiied  within  one  year  next  preceding  the  commencement 

^  of  her  action.  The  provision  referred  to  constitutes  the  whole 
ofthefourthsedionof  the  act,  and  is  as  follows:  "Theaotions 
under  this  act  shall  be  commenced  within  one  year  ftom  the 

^.        time  of  such  death." 

^  This  provision  is  nothing  more  than  a  limitation  of  the  time 

tS'^  within  which  such  an  action  can  be  brought.  It  is  no  more 
necessary  that  the  plaintiff  in  an  action  like  the  present  should 
sllege  in  her  petition  when  the  cause  of  action  accrued,  in 

^r>  order  to  show  that  it  is  not  barred  by  the  statute  of  limitations, 
than  it  is  that  it  should  be  done  by  the  plaintiffs  in  other  kinds 

^  of  actions.  The  statute  of  limitations,  being  regarded  as  a 
matter  of  strict  defense,  must,  if  relied  upon,  be  pleaded  by  the 
defendant  in  all  actions,  unless  the  petition  shows  that  the 
action  is  baned  by  time,  and  that  the  plaintiff  is  not  within 
any  of  the  exceptions  mentioned  in  the  statute,  when  any  ex- 
ceptions are  contained  in  the  statute  which  prescribes  the 
limitation.  It  is  not  necessary  tliat  the  plaintiff  should  allege 
in  the  petition  that  the  action  has  been  brought  in  due  time. 
This  objection  to  the  petition  cannot  therefore  be  allowed  to 


^..£^t      pieyail,  but  must  be  deemed  invalid. 
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2.  In  actions  for  penonal  injurieB,  leBulting  from  negligence^ 
it  has  always  been  regarded  as  sufficient  for  the  plaintiff  to 
allege,  in  general  terms,  that  the  injury  complained  of  wa» 
occasioned  by  the  carelessness  and  negligence  of  the  defendant. 
He  has  not  been  required  to  stote  the  circumstances  with  which 
the  infliction  of  the  ii^ury  was  accompaniedi  in  order  to  show 
that  it  had  been  occasioned  by  negligence.  An  allegation  of 
the  extent  of  the  injury^  and  of  the  manner  in  which  it  was 
inflicted,  has  been  always  regarded  as  sufficient:  2  Ch.  PL  650. 

What  constitutes  "willful  negligence"  must  be  determined 
by  the  jury,  with  the  aid  of  the  court.  It  is  not  a  mere  matter 
of  law,  but  a  matter  of  fact  as  well  as  of  law.  The  injury  com- 
plained of  was  the  killing  of  the  plaintiff's  intestate.  The 
manner  of  its  infliction  was  by  shooting.  The  shooting  and 
killing  were  occasioned,  as  alleged,  by  the  '^wHlful  neglect"  of 
the  defendant  These  facts  were  all  set  forth  in  the  petition, 
and  nothing  more  was  necessary.  The  second  objection  to  the 
petition  is  therefore  also  unayailing. 

Another  question  was  made  upon  the  trial,  which  properly 
arises  on  the  demurrer  to  the  petition.  It  was  contended  on 
behalf  of  the  defendant  that  the  act  of  the  legislature  under 
which  this  action  was  brought  by  the  plaintiff  was  unconstitu- 
tional, because  it  was  in  conflict,  as  alleged,  with  that  provisioD 
of  the  constitution  which  is  contained  in  the  thirty-seventh  sec- 
tion of  the  second  article,  and  which  declares  that  "no  law 
enacted  by  the  general  assembly  shall  relate  to  more  than  one 
eubject,  and  that  shall  be  expressed  in  the  title." 

The  action  was  brought  under  two  acts  of  the  legislature, 
one  of  which  was  passed  in  March,  1856  (Sess.  Acts  1855-^, 
p.  96),  and  the  other  in  March,  1854  (1  Sess.  Acts  1853-4,  p. 
175).  As,  however,  the  court  below  decided  that  the  plaintiff 
could  not  recover  on  the  first  paragraph  in  her  petition,  and  so 
instructed  the  jury,  by  which  instruction  her  right  to  maintain 
her  action  was  restricted  to  the  act  last  mentioned,  we  wiU 
confine  our  examination  of  the  constitutional  objection  ex- 
clusively to  that  act. 

The  titte  of  the  act  reads  as  follows,  viz.:  ''An  act  for  the  re- 
dress of  injuries  arising  from  the  neglect  or  misconduct  of  rail- 
road companies  or  others." 

The  first  two  sections  of  the  act  relate  to  the  destruction  of 
the  life  of  persons  or  of  stock  through  the  negligence  or  care- 
lessness of  the  agents  or  servants  of  railroad  companies. 

The  third  section  under  which  this  action  was  brought  reads 
as  follows.  vi2.: 
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"That  if  the  life  of  any  peraon  or  penoM  Is  logt  or  dawroyed 
by  the  willfbl  neglect  of  another  person  or  i>erBon8y  company  or 
oompanieB,  corporation  or  corporations,  their  agents  or  servants, 
then  the  personal  representative  of  the  deceased  shall  have  the 
right  to  sne  snch  person  or  persons,  company  or  companies, 
corporation  or  corporations,  and  recover  punitive  damages  for 
the  I08B  or  destruction  of  the  life  aforesaid." 

The  only  object  contemplated  by  the  statute  is  the  redress 
ef  injuries  to  the  life  of  persons  or  of  stock,  occasioned  by  neg- 
ligence. It  provides  a  remedy  for  such  injuries,  whether  in- 
flicted by  corporations  or  by  natural  persons.  That,  however, 
does  not  change  its  character  or  make  it  relate  to  more  than 
one  subject  The  redress  of  injuries  consisting  in  the  destruc- 
tion of  life  resulting  from  negligence  is  the  exclusive  subject 
to  which  all  the  provisions  of  the  statute  relate.  The  persons 
by  whom  such  injuries  may  be  inflicted  are  enumerated  in  the 
act,  but  they  cannot  with  any  propriety  be  regarded  as  the 
subject  to  which  it  relates.  The  object  the  legislature  had  in 
view  in  its  enactment  was  to  provide  a  remedy  for  certain  in- 
juries, and  it  contains  nothing  but  what  was  necessary  to  eSect 
that  object.  The  fact  that  a  remedy  for  such  injuries  was 
furnished  against  natural  as  well  as  artificial  persons  does  not 
impart  to  it  the  character  of  a  law  which  embraces  various  and 
distinct  subjects.  The  subject  is  the  redress  of  injuries  to  life 
resulting  from  negligence.  No  other  subject  is  embraced  by 
the  act,  nor  does  it  contain  any  provision  that  does  not  relate 
to  that  subject. 

The  subject  of  the  act,  as  thus  defined,  is  clearly  and  fully 
expressed  in  its  title.  It  is  not,  therefore,  embraced  by  the 
eonstitutional  prohibition  relied  on,  and  the  decision  of  the 
court  below,  that  it  was  not  unconstitutional,  was  correct. 

It  is  also  contended  that  this  law  is  liable  to  another  consti- 
tutional objection.  The  act  of  the  defendant,  for  which  it 
authorizes  an  action  to  be  brought  and  punitive  damages  re- 
covered, is,  according  to  the  argument  in  supx>ort  of  this  objec- 
tion, an  offbnse  for  which  he  is  criminally  responsible,  and 
therefore,  if  he  can  be  subjected  to  punitive  damages  in  this 
action,  he  may  be  punished  twice  for  the  same  ofiensej  in  direct 
contravention  of  the  constitutional  provisions  on  that  subject. 

This  argument  is  evidentiy  based  on  a  misconception  of  the 
meaning  of  the  expression  "  punitive  damages,"  contained  in 
^act. 

The  act  authorizes  a  recovery  of  punitive  damages  for  the  in- 
jury sued  for.    The  plaintiff  is  authorized  to  recover  damages 
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for  {he  ii\|iii7  snBtaanedy  and  those  cUuni^gee  are  to  be  irindio- 
tivei  or  in  other  wordB,  they  are  to  be  ptmitiTe.  The  reooveiy 
IB  for  the  loss  suetained;  but  the  damages  to  be  allowed  there* 
for  are  to  be  exemplary.  This  is  the  sense  in  which  the  word 
''  pnnitiye"  has  been  frequently  used  by  this  oonrt,  and  it  is 
mdently  the  sense  in  which  it  was  used  by  the  legislature. 
^Punitive/'  ^'vindictiTe/'  and  '^exemplary  damages"  are  all 
synonymous  terms. 

It  will  hardly  be  contended  that  a  plaintiff  cannot  recover 
findictive  damages  in  an  action  tor  an  assault  and  battery, 
committed  with  circumstances  of  ac^avation,  although  the 
defendant  might  be  indicted  for  the  same  offense.  The  recov- 
erjj  in  one  case,  is  for  the  private  injury;  and  in  the  other,  the 
punishment  is  inflicted  for  the  public  wrong.  Vindictiye  dam- 
ages operate,  it  is  true,  by  way  of  punishment,  but  they  are 
allowed  as  compensatory  for  the  private  injury  complained  of 
in  the  action.  They  are  allowed  because  the  injury  has  been 
increased  by  the  manner  it  was  inflicted. 

Conceding  that  it  is  against  the  spirit  of  the  constitution  to 
inflict  more  than  one  punishment  for  the  same  offense,  still  the 
law  which  authorizes  this  action  and  the  recovery  therein  of 
punitive  damages  is  not  liable  to  condemnation.  Its  object  is, 
not  to  inflict  a  penalty,  but  to  remunerate  for  the  loss  sustained. 
Every  recovery  for  a  personal  injury,  with  or  without  vindictive 
damages,  operates  in  some  degree  as  a  punishment^  but  it  is  a 
punishment  which  results  from  the  redress  of  a  private  wrong, 
and  does  not  therefore  violate  either  the  meaning  or  spirit  of 
the  constitution. 

It  is  enacted  by  the  revised  statutes,  c.  28,  sec.  4,  that  ^'  Hjm 
commission  of  a  felony  shall  not  stay  or  merge  any  civil  rem* 
edy  of  the  party  aggrieved  against  the  felon."  This  enactment 
is  merely  declaratory  of  the  law  as  it  previously  existed  in  this 
state:  Eden  v.  Lexington,  dc  F.  R.  R.  Co.^  14  B.  Mon.  165.  If; 
therefore,  the  act  of  the  defendant  by  which  the  plaintiff's 
husband  lost  his  life  amounts  to  a  felony,  or  if  it  be  punishable 
as  a  misdemeanor,  which  we  do  not  undertake  now  to  decide, 
still  the  plaintiff  can  maintain  her  action  and  recover  punitive 
damages  for  the  civil  injury. 

We  are  apprised  of  the  decisions  on  this  subject  in  which  it 
has  been  held  that  vindictive  damages  cannot  be  recovered  in 
an  action  for  an  iigury  which  is  also  punishable  by  indictment: 
Austin  v.WUeon^  4  Gush.  273;  Whitney  v.  Hitekeock,  4  Denio, 
461.  Whether  such  damages  can  be  legally  awarded  in  any 
ease  is  a  question  about  which  different  and  conflicting  opin* 
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iooB  haTD  preraOed.  The  argoments  and  autborities  on  both 
tideB  of  this  qneatum  can  be  found  in  2  Gieenl.  Ev.  250,  note^ 
and  Sedgwick  on  Damages,  37,  453. 

The  lii^t,  howereTy  of  the  plaintiff  to  recover  vindictiTe  dam« 
agea  for  personal  iignrieSi  where  the  commission  of  the  act 
complained  of  is  accompanied  with  drcmnstances  of  aggrava- 
tion, has  been  repeatedly  recognized  by  this  conrt  as  proper, 
and  this  mnst  now  be  regarded  as  a  settled  rule  of  law  in  this 
state. 

This  mle,  when  properly  understood,  is,  m  our  opmion,  sup- 
ported by  principle  and  analogy,  and  has  a  decided  prepon- 
derance of  authority  in  its  fovor.  The  arguments  used  in 
oppofiition  to  the  rule  proceed  on  the  erroneous  assumption  that 
vindictiYe  damages  are  inflicted  by  way  of  criminal  or  penal 
pouishment,  and  are  not  given  by  way  of  compensation  for  the 
iojury  comjdamed  of  Such  damages  may  operate  by  way  of 
ponishment^  but  they  are  allowed  by  way  of  remuneration  for 
the  wrong  suffered.  They  are  proportioned  to  the  aggravating 
drcumstances,  and  willful  and  reckless  character  of  the  act 
which  occasioned  the  injury  to  the  plaintiff.  They  are  dis- 
cretbnary  with  the  jury,  as  the  damages  for  personal  injuries 
always  are.  The  actual  damages  which  are  sustained  in  such 
cases  cannot  be  measured  or  determined  by  any  certain  cri- 
terion, but  have  to  be  fixed  by  the  jury  on  a  proper  considera- 
ti<m  of  all  the  circumstances  of  the  case.  Where  the  element 
of  willful  negligence,  malice,  or  oppression  intervenes,  the  law 
permits  the  jury  to  give  what  is  termed  punitory,  vindictive,  or 
exemplary  damages;  and  such  damages,  although  given  to 
recompense  the  sufferer,  do  ioflict  a  punishment  upon  the 
offender.  But  such  is  the  effect  of  every  judgment  for  danv 
ages  which  is  rendered  in  an  action  for  an  iojury  to  the  person, 
aDd  there  would  be  as  much  propriety  in  the  argument  that  as 
damages  in  such  cases  always  operate  as  a  punishment,  the 
offender,  if  the  act  be  one  for  which  he  is  liable  to  be  indicted, 
will  be  thereby  twice  punished  for  the  same  offense,  as  there  is 
that  such  an  effect  is  produced  when  the  damages  are  increased 
and  made  exemplary  on  account  of  the  reckless  conduct  of  the 
offending  party. 

This  reasoning  furnishes  a  sufficient  answer  to  the  objection 
made  to  the  following  instruction,  which  the  court  gave  to  the 
JQiy,  viz.,  that  "by  punitive  damages  is  meant  exemplary 
damages,  by  way  of  smart-money,  as  well  as  those  given  by 
way  of  compensation." 

It  is  contended  that  the  term  "  punitive  damages  "  excludes 
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the  idea  of  damages  for  oompensatioiii  and  oonsequenily,  if  anj 
recovery  can  be  had  under  the  act^  it  must  be  for  punitive  dam- 
ages alone,  and  nothing  can  be  allowed  for  the  purpose  of 
remuneration." 

This,  however,  is  a  mistaken  view  of  the  meaning  of  the  stat- 
ute in  authorising  the  recovery  of  punitive  damages  against 
the  o£fending  parfy.  The  damages  are  allowed  as  compensa* 
tion  for  the  loss  sustained,  but  the  jury  are  permitted  to  give 
exemplary  damages  on  account  of  the  nature  of  the  injury. 
It  is  therefore  the  increase  of  the  damages  resulting  from  the 
character  of  the  defendant's  conduct  that  is  denominated  pun- 
itive or  vindictive.  And  as  this  was  the  idea  which  the  in- 
struction of  the  court  conveyed  to  the  jury  of  the  meaning  of 
punitive  damages,  the  instruction  was  correct. 

The  appellant  also  complains  of  the  ftdlure  of  the  court  to 
explain  to  the  jury  the  meaning  of  the  expression  '*  willful 
neglect" 

The  court,  at  his  instance,  instructed  the  jury  that  the  plain- 
tiff could  not  recover  in  this  action  if  the  death  was  accidental, 
not  premeditated,  and  not  produced  by  willful  neglect.  This 
was  the  only  instruction  which  the  court  was  asked  for  upon 
this  subject;  and  if  any  additional  explanation  was  deemed 
necessary,  the  court  should  have  been  requested  to  gtve  it» 
There  is  not,  therefore,  any  cause  of  complaint  on  this  ground. 

Reputation  and  cohabitation  are  admissible  in  civil  cases  to 
prove  the  existence  of  the  relation  of  husband  and  wife.  The 
evidence  which  was  objected  to  on  the  trial  was  of  this  oharae- 
ter,  and  the  objection  to  it  was  properly  overruled. 

If  the  plaintiff's  petition  contained  causes  of  action  which 
could  not  be  properly  joined  in  the  same  action,  all  objections 
to  this  defect  were  waived  by  the  failure  of  the  defendant  to 
move  the  court  to  correct  the  error  before  he  filed  his  answer. 
The  subsequent  motion  was  made  too  late,  inasmuch  as  the 
objection  had  been  waived,  and  the  waiver  would  have  re- 
mained, even  had  the  defendant  been  permitted  to  withdraw 
his  answer.  The  misjoinder  of  causes  of  action,  if  one  existed^ 
did  not,  however,  prqudice  the  appellant,  as  the  court  in- 
structed the  jury  that  the  plaintiff  could  not  recover  on  the 
cause  of  action  contained  in  the  first  paragraph  of  the  petition^ 
and  thereby  confined  her  right  of  recovery  to  one  cause  of  ao» 
tion  alone. 

It  appeared  upon  the  trial  that  the  defendant  improperly 
presented  a  loaded  pistol  in  a  room  where  many  persons  wer» 
present,  and  that  whilst  he  held  it  in  his  hand  it  was  di»- 
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charged,  the  load  strikiDg  and  killing  the  plaintiflTB  husband. 
The  indiyidual  killed  was  not  the  person  with  whom  the  de 
fendant  was  qoarreling,  nor  the  person  whom  he  intended  tc 
injure;  bnt  the  act  of  drawing  and  presenting  a  loaded  pistol 
with  an  intention  to  use  it  in  a  room  where  many  perscms  wers 
together  manifests  such  an  utter  disregard  of  the  consequences 
that  might  result  from  the  use  of  the  weapon  as  leaves  the 
partj  without  any  excuse  for  his  oondud  The  killing^  al- 
ihoi^  not  intentional,  was  the  result  of  perfect  reckleesnesSy 
and,  as  such,  rendered  the  defendant  liable  for  the  ciyU  injury 
which  was  produced  by  his  willful  negligence. 

The  verdict  was  for  one  thousand  dollars  in  damages.  It 
cannot  be  regarded  as  excessive,  even  if  punitive  damages 
could  not  be  allowed  in  such  a  case.  Nor  does  there  seem  to 
he  any  valid  objection  to  the  judgment  of  the  court  below. 

Wherefore  the  judgment  is  affirmed. 

PLAnrmv's  PninoH  kkkd  hot  Allmi  whbi  Oavbi  of  Aamm  AaamrmD 
to  ■hovr  thftt  it  is  not  boned  by  th«  itatate  of  limitfttion*  bat  if  tbo  ornnplalnt 
does  diflckwe  tho  fMoi,  the  defendant's  remedy  is  by  demnmr:  ParUm  t. 
Scdgen,  85  Ind.  141,  citing  the  principal  esse. 

Undxb  luLW  Which  DMSLAim  that  No  Exjumatn  bt  LacuBLimm 
AaoMSLY  ehAll  reUte  to  more  tfasn  one  sabjeot^  and  that  to  be  eipHMail  in 
iti  ttde,  none  of  the  provisions  of  such  eniuitnients  should  be  legaided  asnn- 
eoostitntiflusl,  where  they  all  relate  direotly  or  indirectly  to  the  same  sab> 
ject^  baTO  a  nfttaral  oonneotion,  and  are  not  foreign  to  the  subject  expressed 
in  the  title:  SkUe  ▼.  Tonngr,  47  Ind.  170,  citing  the  principal  case. 

BzHitFLABT  DAMAawa  lOB  AcT  FuvisBABLB  Cbdonallt:  See  AuiUm  ▼. 
Wlbon,  60  Am.  Deo.  7S6,  snd  eztensiTe  note  thereto  7S7-775;  and  see  abo 
i^ortarT.  SeaerpVUd,  S41,  and  note  S47|  Anm  t.  IToms,  67  Id.  MO^  and  note 
ML 

Thb  fbotoipal  OAsa  m  cttbd  in  Brown  ▼.  Swmtford,  44  Wis.  288,  to  the 
point  that  an  award  of  punitiTC  damages  for  an  injury  which  is  also  punish- 
able by  indictment  does  not  Tiolate  the  constitutional  provision  that  a  person 
ehall  not  be  twice  put  in  jeopardy  for  the  same  offense. 

Reputation  Ain>  €k>HAxrrATioN  ah  Evtpsncb  of  Rblatioh  ov  HuiBAn 
AMD  Wm:  See  Tmifkr  ▼.  SweUf  22  Am.  Deo.  150,  and  extensive  note  dlseusai 
h§  ftis  subject  Tery  fully  157-16S|  Hoimet  y.  ffolTmu,  26  Id.  482. 


Geoohegan  v.  Ditto, 

(2MlTCAI.ri,ltt.] 

Wnrmr  SumBXHraa  ov  Land  bt  Judgmxmt  Dsbtob,  to  be  sold  by  the 
ihsiiff  vnder  an  ozeoutioa  which  is  void,  imparts  no  validity  to  such  fll^ 
fal  esMutioii  and  sale. 

ov  Lahd  uvdbk  Void  Exbcution,  who  has  paid  the  debt  of  the 
baa  an  eq[nitable  set-off  sgaiuBt  soeh  ^^^^'^^Mmk  ^j^ 


414  GiooHSQAN  V.  Ditto.  [Eentocky^ 


qwmlSfy  mat  him  to  reoof?«r  the  land;  and  if  the  ponhaaer  be  in 
don  of  tiie  land,  he  has  a  Hen  thereon  for  the  amoant 
PujMJHmB  <Mf  Ljjn>  ujiJAiE  VoiB  KuuuTiOH  is  not  entitied  to  reeo?er  for 
hrqpioffeaiflati  made  after  anit  haa  been  inatitnted  for  the  fecoreiy  of  tiie* 
land. 

Trsspabs.  An  ezaoothm  in  favor  of  one  li^nterbower  against 
Ditto  had  iBBued  on  a  replevin  bond  previoasly  taken,  the  eze- 
eation  containing  the  nraal  indorsement^  ''no  security  of  any 
kind  to  be  taken."  This  execution  was  levied  upon  a  n^ra 
bojy  the  property  of  Ditto.  A  bond  was  executed  by  Ditto^ 
with  two  sureties,  stipulating  that  the  negro  boy  should  be 
forthcoming  on  the  apx>ointed  day  of  sale.  The  negro  was  not 
delivered  according  to  the  terms  of  the  bond,  and  an  execution 
was  issued  ''on  said  forfeited  delivery  bond."  To  satisfy  ihi» 
execution,  Ditto  gave  up  in  writing  a  tract  of  land  to  the  sheriff' 
to  be  sold.  The  sheriff  subsequently  sold  the  same  to  Geoghe* 
gan  for  three  hundred  and  ninety-five  dollars  and  three  cents, 
the  amount  due  on  the  execution,  and  in  the  regular  course  of 
law  executed  a  deed  to  the  purchaser,  Geoghegan,  who  entered 
upon  and  took  possession  of  the  land  so  purchased  by  him. 
Ditto  subsequently  instituted  this  action  against  Qeoghegan,. 
claiming  to  be  the  0¥nier  and  entitled  to  the  possession  of  the 
land  in  contest.  He  alleges  that  the  entry  and  poesessioD  of 
Oeoghegan  was  wrongful,  and  that  he  had  sustained  damagea 
to  consequence  of  such  wrongful  entry  to  the  amount  of  two 
aimdred  dollars.  When  this  case  was  formerly  before  the 
lourt,  in  the  opinion  then  delivered,  as  reported  in  1  Meta 
(Ky.)  169,  it  was  dedded  that  the  executi<m  under  whicb 
Oeogh^an  purchased  the  land  in  contest  was  void,  for  the 
reason  that  "where  an  execution  is  indorsed  that  'no  security 
of  any  kind  is  to  be  taken,^  the  officer  has  no  right  to  take  a- 
delivery  bond,  and  if  taken,  it  cannot  be  made  the  basis  of  ai^ 
execution."  The  opinion  is  suffidenily  clear  without  a  farther 
statement  of  &ots. 

John  L.  Hdm  and  Hay$^  for  the  appellants. 

Chariu  0.  WinUnmUhj  for  the  appellees. 

By  Court,  Duvall,  J.  This  case  was  ftrmerly  before  thie 
court,  and  the  opinion  then  delivered  as  reported  in  1  Mete 
(Ey.)  169,  is  referred  to  for  a  foil  statement  of  the  foots  upoa 
which  the  controversy  arose. 

On  the  return  of  the  case  to  the  circuit  court,  the  aiqpellant^ 
offered  to  file  amended  answers,  setting  up  various  distinct 
grounds  of  defense,  the  substance  of  which  may  be  thus  stated: 

1.  They  insist  that  the  writing  by  which  Ditto  gave  up  t^ 
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the  sheriff  the  land  in  contest,  to  be  aold  under  the  execution 
which  had  iasaed  on  the  void  forthcoming  bond,  conferred 
upon  the  aheriff  an  authority  to  sell  the  land,  and  that  the 
aale  made  by  the  latter  under  this  authority  passed  to  the 
appellantB  fbo  title  to  the  land,  and  gave  them  a  right  of  entry 
upon  it. 

2.  They  say  that  the  execution  in  favor  of  Winterbower 
against  Ditto  and  others,  being  in  the  hands  of  the  sheriff,  and 
Ditto  being  indebted  in  the  amount  mentioned  in  the  execu- 
tion,  authorised  the  sheriff  to  receive  from  the  appellants  the 
sum  of  three  hundred  and  ninety-five  dollars  and  three  cents, 
and  to  apply  the  same  to  the  discharge  of  said  debt,  which 
application  of  the  money  of  the  appellants  Ditto  recognized, 
and  by  his  acts  sanctioned;  whereby  he  became  indebted  to 
the  appellantB  in  the  sum  so  paid  by  them  with  interest,  and 
they  rely  upon  the  same  as  a  counter-claim. 

3.  Thqr  allege  that  they  entered  upon  the  land  in  good  fiedth 
under  their  purchase,  and  under  the  deed  executed  to  them  by 
the  sheriff,  and  that  after  such  entry  they  made  valuable  and 
lasting  improvements  upon  the  land,  an  account  of  which, 
amounting  to  two  hundred  and*  sixty-two  dollars,  they  exhibit, 
and  for  which  they  ask  judgment  against  the  plaintiff. 

4.  Reiterating  all  the  foregoing  facts,  they  say  the  estate  of 
Ditto  is  insolvent,  and  if  they  shall  be  compelled  to  surrender 
the  land  in  contest,  an  irreparable  injury  will  result  to  them. 
They  therefore  move  that  the  case  be  transferred  to  the  equity 
docket,  and  ask  that  the  sale  made  by  the  sheriff  under  the 
surrender  of  Ditto  be  confirmed,  and  that  the  heirs  at  law  of 
the  latter  be  compelled  to  convey  the  title.  They  insist  that 
in  any  event  they  have  a  lien  on  the  land  for  the  sum  paid  by 
them  to  and  for  the  use  of  Ditto,  as  before  stated,  and  for  the 
value  of  the  improvements  so  made  by  them. 

The  court  below  refused  to  permit  the  filingof  these  amended 
answers,  and  the  appellants  excepted. 

There  was  a  trial  upon  the  general  defense  of  ^^not  guilty,'' 
and  a  verdict  and  judgment  against  the  appellants  for  one 
hundred  and  twenty-five  dollars  in  damages,  and  from  that 
judgment  they  have  appealed. 

The  action  of  ttie  court  below  in  rejecting  the  amended 
pleadings  offered  by  the  appellants  presents  the  first  and  most 
important  subject  of  inquiry.  And  whether  the  court  properly 
refused  to  allow  the  filing  of  those  pleadings  must  of  coursf 
depend  upon  the  sufficiency  of  the  several  matters  of  defense 
which  they  set  up. 
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Firet,  then,  as  to  the  effect  of  the  written  snnender  by  Ditto 
of  the  land  in  contest  to  be  sold  under  the  execution  against 
him  and  others  then  in  the  hands  of  the  sheriff. 

It  will  appear,  from  the  fietcts  stated  in  the  former  opinion 
before  referred  to,  that  this  question  was  before  the  court  upon 
the  record  as  it  then  stood.  And  the  question  ?Fas  then  con- 
sidered, and  in  effect  decided,  although  not  discussed  in  the 
opinion.  The  point  had  not  been  relied  upon  or  alluded  to  by 
the  counsel  in  argument. 

We  have  no  doubt  of  the  correctness  of  the  opinion  then 
entertained,  that  the  execution  of  this  writing  did  not  operate 
to  impart  any  yalidily  or  legal  force  to  the  execution  or  to  the 
sale  made  under  it. 

By  the  revised  statutes,  a  defendant  in  an  execution,  owning 
several  tracts  of  land  in  the  same  county,  may,  by  writing, 
direct  the  officer  to  make  the  debt  out  of  such  of  the  tracts  as 
he  may  designate.  Or  he  may,  on  the  day  of  sale,  by  writing, 
direct  the  property  levied  on  to  be  sold  in  any  succession  he 
may  desire;  and  he  may  produce  other  property,  or  the  title 
to  land  in  the  county  not  levied,  and  by  writing  direct  the 
same  to  be  sold,  etc.:  Art  13,  sec.  8,  p.  825;  art.  14,  sec.  4,  p. 
826. 

The  execution  of  the  writing  by  which  Ditto  surrendered  the 
land  in  contest  to  be  sold  under  the  execution  must  be  regarded 
as  the  mere  exercise  of  this  right  conferred  by  the  statute.  To 
give  to  it  the  effect  contended  for,  of  sanctioning  and  ratifying 
an  illegal  and  void  sale,  and  of  estopping  the  defendant  in  the 
execution  from  afterwards  impeaching  the  validity  of  the  exe- 
cution and  sale  by  showing  that  both  were  void,  would  be  a 
manifest  and  gross  perversion  of  the  statute. 

In  the  case  of  Perry  v.  Hendeyj  14  B.  Mon.  881,  it  was  de- 
cided that  where  a  bond  had  been  voluntarily  given  for  the 
forthcoming  of  property  not  subject  to  the  execution  which  had 
been  levied  upon  it^  such  bond  was  not  obligatory  upon  the 
obligors,  upon  the  ground  that  the  necessity  for  its  execution 
had  been  produced  by  an  illegal  act,  and  therefore  it  might 
with  propriety  be  said  that  its  execution  had  been  induced  by 
legal  coercion,  and  could  not,  for  that  reason,  be  regarded  as 
an  implied  admission  that  the  property  was*  liable  for  the  debt. 

Upon  the  same  principle,  may  it  not,  with  still  more  obvious 
propriety,  be  said  that  the  execution  of  the  writing  in  this  case 
was  procured  by  legal  coercion?  Or  does  it  afford  any  stronger 
ground  for  implying  a  ratification  by  the  defendant  of  the  ille- 
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gal  and  void  act  of  the  sheriff  tban  did  fhe  voluntary  execution 
of  tba  forihooming  bond  in  the  case  cited? 

It  haa  been  well  settled  that  a  debtor  who  is  in  possession 
of  land,  and  snrrenders  it  to  the  sheriff  fixr  sale  under  a  valid 
ezecotion  against  him,  will  be  estopped  to  controvert  the  title 
of  the  purchaser  by  showing  that  he  had  but  an  eqtdtable  title 
to  the  land  so  given  up.  The  principle  upon  which  the  estop- 
pel in  such  cases  rests  is  that  the  defendant  must  be  presomed 
to  be  benefited  by  a  sale,  made  at  his  own  request,  of  a  desig- 
nated part  of  his  estate  for  the  satisfaction  of  bis  debt;  he 
should,  therefore,  be  bound  by  it  as  his  own  voluntary  act,  and 
will  not  be  permitted  to  deny  that  the  purchaser  acquired  any 
title.  The  sheriff  in  such  case  stands  in  the  situation  of  the 
attorney  of  the  defendant  appointed  by  law  to  sell  and  convey, 
and  his  deed  stands  on  the  same  footing  with  the  deed  of  the 
party  himself:  Major  v.  Deer^  4  J.  J.  Marsh.  688,  and  authori- 
ties there  cited. 

But  where,  as  in  the  present  case,  the  sheriff  has  no  legal 
authority  to  seise  or  to  sell  any  part  of  the  estate  of  the  defbnd- 
ant — ^where  he  is  attempting  to  enforce  an  absolutely  void  pro- 
cess, and  the  defendant,  under  the  coercion  to  which  he  is  thus 
subjected,  designates  a  particular  parcel  of  land  upon  which 
the  levy  is  to  be  made — ^is  it  not  seen  at  once  that  this  princi- 
ple of  estoppel,  and  the  reason  and  policy  on  which  it  is  firanded. 
can  have  no  sort  of  application? 

We  adhere  to  the  opinion,  therefore,  that  the  appsUanti  ac« 
quired  no  title  to  the  land  in  contest  under  the  purohase  at  the 
sale  made  by  the  sheriff. 

2.  But  the  appellants,  in  some  of  the  amended  answers 
which  they  offered  to  file,  presented  at  least  a  valid  equitable 
defense.  They  paid  the  amount  of  the  execution,  and  thereby 
satisfied  Ditto's  debt  to  Winterbower,  and  Ditto  became  bound 
in  equity  to  reimburse  them.  It  is  alleged  that  the  estate  of 
Ditto  is  insolvent,  and  this  necessarily  implies  that  he  was  in- 
solvent in  his  life-time.  The  appellants'  demand  did  not  con- 
stitute a  valid  counter-claim  under  the  dvil  code;  nor  did  it 
constitute  a  valid  l^al  set-off,  because  at  law  liquidated  de- 
mands only  can  be  set  off:  Hanna  v.  Pkoscmte,  2  Dana,  269. 
But  under  the  former  practice,  the  appellants  would  undoubtr 
edly  have  been  entitled,  upon  the  facts  set  forth  in  the  plead- 
ings, to  an  ix^unction,  and  to  a  set-off  of  their  demand  against 
the  judgment  obtained  by  the  appellees  in  their  action.  And, 
according  to  the  provisions  of  the  code,  the  same  matters  may 
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be  relied  on  by  way  of  equitable  defense,  not,  however,  with 
the  effect  of  BUfiipending  the  trial  of  the  legal  issue  formed  bj 
the  legal  defense  to  the  action.  The  appellants  were  therefore 
clearly  entitled  in  equity  to  set  off  their  demand  of  three  hun- 
dred and  ninety-five  dollars  and  three  cents,  being  the  amount 
of  the  purchase-money  paid  by  them  to  the  use  of  Ditto,  against 
any  judgment  which  Ditto's  representatives  may  have  recov- 
ered on  account  of  the  trespass  complained  of.  Indeed,  accord- 
ing to  the  authorities,  if  it  were  shown  that  the  appellants  were 
in  possession  of  the  land  for  the  purchase  of  which  this  money 
was  paid,  they  would  be  entitled  to  a  lien  upon  it  for  the  whole 
amount:  Shepherd  v.  Melntire^  5  Id.  576;  Samuel  v.  Sayre^  Id. 
227.  The  court  should  therefore  have  allowed  the  appellants 
to  file  the  amended  pleadings  (except  so  far  as  they  set  up  a 
claim  for  improvements  upon  or  title  to  the  land  in  contest), 
and  should  have  transferred  the  issues  relating  to  the  matters 
of  equitable  set-off  which  they  present  to  the  equity  docket, 
leaving  the  claim  of  the  appellees  to  damages  for  the  alleged 
trespass  to  be  ascertained  by  a  jury  in  the  ordinary  action. 
And  as  the  amount  of  such  damages  has  been  thus  ascertained, 
it  will  be  proper,  upon  the  return  of  the  cause,  to  suspend  the 
judgment  therefor  until  the  determination  of  the  equitable 
issues  alluded  to,  when  final  relief  may  be  granted  to  the  par- 
ties, as  they  may  respectively  show  themselves  entitled  xxpoa 
the  principles  indicated. 

The  appellants  are  entitied  to  no  relief  upon  their  claim  f<H^ 
improvements,  all  of  which  appear  to  have  been  made  after  the 
institution  of  this  action,  which  placed  them  in  the  attitude  of 
trespassers.  The  improvements  could  not,  therefore,  have  been 
made  in  good  faith. 

Other  points  were  relied  upon  in  the  argument  which  it  is 
not  deemed  necessary  to  notice  specially,  as  the  record  discloses 
no  other  available  error  to  the  prejudice  of  the  appellants. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  the  principles  of 
this  opinion. 

SUBBSHDKB  OV   LaMB  BT   JUDQIODrr   DSSIOB   TO   BB  SOLD  BT   SHIBIffVr 

when  it  aoU  m  an  estoppel:  See  Froffg  v.  Shiver^  64  Am,  Deo.  60SL 

8alb  ov  Laud  undbb  Von>  Bzboutioh:  See  WaXhar  v.  MmnkaUt  4S 
Deo.  502;  alio  Hortm  v.  TfoArenfteryer,  68  Id.  145. 
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MONTGOMEBY  V.    RSBKINS. 

[2  MSICALPI,  ML) 

Xv  PkOTivo  Will,  I^tulal  Adhxeinci  to  Wobds  ov  9r Anm^  rti|niring 
tiiat  tbe  witBanat  "  ■ludl  mbMribe  the  wiU  with  tlMir  bmbmi  ia  tt«  pni- 
•noe  of  tlM  testator,"  is  nerer  sxaoted,  a  snbstoatial  oonlonni^  wiftli  tta 
spirit  of  the  statato  being  all  that  reason  and  soond  polioy  requires. 

If  SinwoRTmiwo  WmiEssBs  to  Will  abb  Vvasle  to  Wxin^  the  writfaig 
of  their  names  by  another,  marks  being  attached  by  themaelveei  will 
stitote  tk  soffieient  sabsoriptioa. 

WnRB  SumcRiBiBa  WmnmoB  to  Will  are  nnable  to  ideBtify  witt 
tainfy  the  paper  in  contest  as  the  same  snbecribed  by  thenit  other  oon* 
petent  evidence  is  admissible  to  establish  that  fitci. 

WmrBB  HAS  No  ImrxEBsr  in  Ebtabubhiixiit  ov  Will  wUoh  ounitHutei 
him  tk  mere  trustee  for  one  of  the  df 


Action  to  set  aside  a  will.    The  opinion  stateB  the  UudB. 

James  Harlan^  John  Shuck,  and  R.  J.  Browne^  for  the  appd- 
linti. 

M.  R.  and  T.  B.  Hardin^  and  W.  E.  Riley ^  for  the  appellees. 

By  Court,  Duvall,  J.  A  paper  purporting  to  be  the  will  of 
Vardaman  Ruby,  deceased,  was  admitted  to  record  by  the 
Washington  county  court,  and  upon  an  appeal  to  the  circuit 
eoort  the  paper  in  contest  was  adjudged  to  be  the  true  last  will 
and  testament  of  the  decedent 

To  reverse  that  judgment,  the  appellants  rely  mainly  upon 
the  ground  that  the  formal  proof  of  the  execution  and  publica- 
tion of  the  paper  in  contest  as  a  will  was  not  in  conformity 
with  the  fiftii  section  of  the  statute  which  regulates  the  attesta* 
tbn  and  publication  of  wills:  R.  S.  694. 

The  capacity  of  the  decedent  to  make  a  valid  disposition  of 
his  property  by  will  is  established  beyond  all  doubt  by  the 
proof. 

The  two  subscribing  witnesses  testified  that  Mountford  Peter, 
the  draughtsman  of  the  will,  wrote  and  subscribed  their  names 
to  the  will,  each  of  them  ''holding  the  pen  as  Peter  wrote  their 
respective  names,"  neither  of  them  being  able  to  write.  They 
also  testified  that  they  were  unable  to  identify  with  certainty 
the  paper  in  contest  as  being  the  same  so  subscribed  by  them; 
and  on  hearing  the  paper  read,  they  both  expressed  the  opinion 
that  as  to  one  of  its  provisions  it  was  different  from  the  pro- 
visions of  the  paper  which  they  heard  read  at  the  time  tbey 
witnessed  it. 

Peter  then  proved  that  he  wrote  the  paper  in  contest,  and 
thai  it  was  the  identical  paper  which  was  executed  and  ac- 
Imowledged  by  Ruby  as  his  will,  and  which  was  subscribed 
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by  the  two  sabscribing  witnesses  in  the  maimer  already  stated* 
Was  this  proof  sufficient  mider  the  statute? 

No  doctrine  is  better  settled  than  that  a  literal  adherence 
to  the  words  of  the  statute,  requiring  that  the  witnesses  ^^  shall 
subscribe  the  will  with  their  names  in  the  presence  of  the  testa- 
tor," is  never  exacted,  and  that  a  substantial  conformity  with 
the  spirit  of  the  statute  is  all  that  reason  or  sound  policy  re- 
quires. Hence  it  has  been  held  that  where  the  witnesses  were 
unable  to  write,  their  names  might  be  written  by  another,  and 
marks  attached  by  themselves;  and  also  that  one  witness  might 
hold  and  guide  the  hand  of  another  who  could  not  write:  1 
Williams  on  Executors,  79. 

And  in  Upehurch  v.  Upchureh^  16  B.  Mon.  112,  the  same  gen- 
eral principle  was  recognized,  and  it  was  decided  that  although 
the  names  of  the  witnesses  were  written  by  another,  without 
any  agency  on  their  part  in  the  physical  act  of  subscribing 
their  names,  it  was  nevertheless  a  suffideht  subscription,  within 
the  meaning  of  the  statute. 

In  the  case  of  Owinn  v.  Radford^  2  litt.  137,  and  in  the  more 
recent  case  of  Tudor  v.  Tudor j  17  B.  Mon.  890,  it  was  held  that 
the  statute  does  not  require  the  fact  that  the  will  was  attested 
in  the  manner  required  should  be  established  by  the  testimony 
of  the  subscribing  witnesses  only,  but  that  such  fietct  was  to  be 
ascertained  by  any  evidence  competent  for  the  purpose.  Hence, 
where  the  subscribing  witnesses  have  died  or  became  insane, 
or  are  othervdse  incapable  of  testifying,  the  fact  of  their  having 
subscribed  their  names  in  the  presence  of  the  testator  may  be 
established  by  other  proof;  '^and  wills  have  been  established 
in  opposition  to  the  willfdl  denial  of  their  signatures  by  the 
subscribing  witnesses  when  called  upon  to  testify." 

Upon  these  well-settled  principles  the  testimony  of  Peter,  in 
relation  to  the  identity  of  the  paper,  was  unquestionably  ad- 
missible. Every  reason  of  policy  upon  which  the  propriety  of 
the  exclusion  of  such  evidence  has  been  urged  in  argument 
would  apply  to  every  case  in  which  the  testimony  of  the  sub- 
scribing witness  himself  upon  the  trial  was  rendered  imprac- 
ticable from  any  cause.  If  one  or  both  of  the  subscribing 
witnesses  had  died  or  become  insane,  or  otherwise  incapable 
of  testifying  before  the  trial,  evidence  of  the  fact  of  their  hav- 
ing subscribed  the  will  as  witnesses  would  have  been  admitted, 
no  doubt,  without  objection.  Why  may  not  the  same  fact  bo 
established  by  the  same  evidence,  and  for  the  same  purpose- 
that  of  Identifying  the  paper — even  in  opposition  to  their  vague 
uinions  and  their  uncertain  recollections  touching  the  fiact  ol 
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identity — a  fiu^  oonceming  which  their  opniooe  miiBii  in  the 
Tery  nature  of  the  case,  be  entitled  to  but  little  weighty  when 
considered  in  connection  with  the  explicit  and  BatisfSMTtoiy 
statementB  of  another  witness  who  was  present  at  the  same 
time,  who  wrote  the  paper,  and  whose  opportanities  and  ca- 
pacity to  know  and  remember  the  material  fiusts  in  dispnte 
have  not  been  questioned? 

This  witness  had  no  interest  in  the  establishment  of  the  wiU, 
which  constituted  him  a  mere  trostee  fixr  one  of  the  derisees. 

The  judgment  of  the  circuit  court  is-afSrmed. 


An>  8UBKIBIFTI0V  ov  Wnx^  BaqiDisBW  on  8m  JhyMUi 
▼.  AywiAk  40  Am.  Dea  600^  aad  note  602|  nd  M  t»  iiSM>tero  ^ 


Whbblbb's  Exbcutobs  V.  Whbbubb. 

flllBJao1^>]IA^■a  ov  Sviai  Bsbodtbd  Chmuuiif  ov  fiAUi  mmI 

Horn  OB  BxpsocAXioar  or  Mams  FomrinD  ov  Biosr  in  biing  inaj  bo  tiM 

■object  of  m  nlo. 
PosBEULErr  OB  OoMTmuasuiy  vor  FoornaD  uiov  Bwar  or  oooflod  witb 

aa  mtevtst  cumofc  bo  tho  oabjoet  ci  o  nlo. 
CteLDKAoKo  lai'Mui'  nr  hp  Pabsht's  Brisk  dniBg  tho  mo-HmooltiM 

parent  that  is  TondiUe  or  dovJMblo. 

AcnoN  hy  devisee  to  compel  distribotioa  of  estate.  Tha 
opinion  states  the  fiEicts* 

Jame$  JSarion,  for  the  aiq[Mllant8. 
R.  H.  Fidd^  for  the  appellee. 

By  Courts  SnTBSy  J.  This  suit  was  brought  hj  Charka 
Wheeler,  one  of  the  deyisees  of  his  deceased  father,  John  C. 
Wheeler,  to  compel  the  executors  of  said  decedents  will  to 
distribute  the  estate  and  pay  over  to  him  one  seventh  part 
thereof 

The  plaintiff  exhibited  the  will,  which  was  dated  in  Angosti 
1856,  and  admitted  to  probate  in  April,  1856. 

The  executors  answered  in  their  fiducial  character,  and  one 
of  them  as  the  statutory  guardian  of  the  infant  children  of 
William  Wheeler,  deceased,  a  brother  of  the  plaintifl^  and  son 
of  the  testator. 

They  resisted  the  claim  of  the  plaintiff  to  any  part  of  the 
estate  solely  upon  the  ground  that  he  had  in  March,  1846»  ten 
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years  befiire  fhe  death  of  fhe  testator,  sold  all  his  right,  title, 
interest^  or  claim  which  he  had,  held,  or  might  have  at  his 
fiither's  death,  in  or  to  his  father's  estate,  to  his  said  brother, 
William  Wheeler,  now  deceased,  and  exhibited  a  copy  of  the 
bill  of  sale  or  deed  eridencing  the  sale. 
The  instrument  of  writing  exhibited  is  as  follows: 

''  Enow  all  men  by  these  presents,  that  I,  Charles  Y.  Wheeler, 
of  Clarke  connty^  state  of  Indiana,  now  in  the  county  of  Bullitt, 
state  of  Kentucky,  have  this  day  sold  unto  William  A.  Wheeler, 
of  the  county  of  Bullitt,  all  of  my  individual  interest  o^  in, 
and  to  the  slaves  of  my  father,  Jolm  C.  Wheeler,  of  the  county 
and  state  afiiresaid,  which  slaves  are  named  as  £dUow8  [nam- 
ing them];  also  all  my  individual  interest  of  all  the  personal 
property  now  in  the  possession  of  my  said  father,  John  C. 
Wheeler — said  personal  property  consists  of  horses,  cattle, 
sheep,  and  hogs,  and  their  increase;  farming  utensils,  wagons 
and  gear,  household  and  kitchen  furniture — ^for  and  in  consid- 
eration of  the  sum  of  two  hundred  dollars,  good  and  lawful 
money,  to  me  in  hand  paid,  the  receipt  whereof  is  hereby  ac- 
knowledged. 

"  It  is  expressly  understood  the  interest  hereby  sold  to  said 
William  Wheeler  is  set  out  in  the  will  of  my  said  father  previ- 
ously made ;  and  should  my  father  change  his  will,  this  writing 
is  to  secure  to  said  William  A.  Wheeler  my  interest,  whatever 
it  may  be,  in  the  above-specified  property,  with  its  increase. 

'^Witness  my  hand  and  seal,  this  second  March,  1846. 

"Chablbs  Y.  Wheilsb.    [l.  &]'' 

The  defendants  below  denied  that  the  plaintiff  had  any  in« 
terest  in  his  father's  estate,  but  claimed  that  whatever  interest 
he  had  passed  to  his  brother  William  by  the  sale  referred  to^ 
and  now  belonged  to  his  brother's  infants  and  heirs  at  law. 
They  moreover  alleged  that  the  sale  relied  on  had  been  made 
with  the  assent  of  the  testator,  and  had  been  ratified  by  him 
in  his  life-time. 

A  demurrer  was  filed  to  this  answer  and  sustained,  and  an 
auditor  directed  to  settle  the  accounts  of  the  executors  and 
plaintiff,  allowing  a  credit  to  the  latter  for  the  two  hundred 
dollars  acknowledged  to  have  been  paid  by  William  Wheeler 
to  the  plaintiff  in  1846.  The  auditor  made  a  settiement  as 
directed,  and  reported  a  balance  in  favor  of  Charles  Wheeler 
of  five  hundred  and  sixteen  dollars  and  fifty-nine  cents*  after 
allowing  credit  for  the  two  hundred  dollars  and  interest 

No  exception  was  taken  to  this  report,  and  a  judgment 
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tendered  against  the  executors  for  the  balance,  fiom  which 
thqr  haye  appealed. 

The  only  question  raised  upon  the  appeal  is  as  to  the  suffi- 
ciency of  the  answer;  and  upon  that  point  we  do  not  hesitate 
in  concurring  with  the  court  below. 

It  is  essential  to  the  validity  of  every  executed  contract  of 
bargain  and  sale  that  there  should  be  a  thing  or  subject-mat- 
ter to  be  contracted  for.  And  if  it  appear  that  the  subject- 
matter  of  the  contract  was  not,  and  could  not  have  been,  in 
€896  at  the  time  of  such  contract,  the  contract  itself  is  of  no 
effect,  and  may  be  disregarded  by  either  party.  The  thing 
sold  must  have  an  actual  or  potential  existence.  A  hope  or 
expectation  of  means  founded  on  a  right  in  being  may  be  the 
subject  of  a  sale,  because  in  such  case  there  is  a  potential  ex- 
istence. But  a  mere  possibility  or  contingency,  not  founded 
upon  a  right  or  coupled  with  an  interest,  cannot  be:  2  Kent's 
Com.  602,  and  authorities  there  cited;  2  Bla.  Com.  297;  1 
8hep.  Touch.  66. 

This  principle  was  universal  at  common  law,  and,  except  so 
far  as  it  may  have  been  modified  in  special  cases  by  legislative 
enactment,  still  prevails. 

So  it  has  been  said,  that  ''if  a  son  and  heir  bargains  and 
sells  the  inheritance  of  his  father,  this  is  void,  because  he  hath 
no  right  in  himself:"  Co.  lit.  266;  2  Bac.  Abr«,  tit.  Bargain 
and  Sale,  4. 

Here  it  is  manifest  that  Charles  Wheeler,  when  he  made 
the  sale  in  question,  had  neither  right,  title,  nor  interest  in  his 
father's  estate — ^vendible  or  devisable;  and  for  that  reason  the 
<x>ntract  was  inoperative,  there  being  no  consideration  to  up- 
hold it,  and  no  subject-matter  to  sell.  William  Wheeler  could 
have  disregarded  it  and  sued  for  the  money  paid  at  any  time. 

It  contains  no  covenant  of  warranty  that  operates  as  an 
estoppel  against  the  appellee,  and  in  our  opinion  it  was  prop- 
erly disregarded  by  the  chancellor  as  presenting  no  obstacle 
to  Charles  Wheeler's  claim,  further  than  to  require  him  to 
account  for  the  consideration  he  had  received  with  interest 

The  attempt  to  give  validity  to  the  contract  by  averring 
assent  and  concurrence  on  the  part  of  the  father,  though 
plausible,  is  unavailing.  Such  assent  did  not  divest  him  of 
any  right  to  the  property,  and  of  course  conferred  none  upon 
Charles.  He  still  had  the  right  to  dispose  of  it  as  he  pleased, 
without  regard  to  Charles's  wishes  or  contract 

Our  opinion  therefore  is,  that  the  judgment  is  righty  and  the 
same  is  afi&rmed. 
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Hasvbl  u  Manouybibb. 

tU  UnmoAMA  AmnjALi  t.] 
JwoBBKt  VounnED  €91  Ukautuojuuu)  AmAXAHo  09  AncmsT  iiMijr  b# 

UxiKiB  LomsEiVA  Law,  BatuBH  ov  Sbbbdv  may  be  aboim  to  Im  fdM^ 
•▼Ml  In  ngjud  to  eitetionf  on  whioh  judgiiMnti  h»TO  boon  nndevod. 
CbnCra  st  oonunon  Isw* 

Bt  Law  of  LouiBiAirA,  Pabtt  mab  job  Buedt  for  damagw  aguDii  an 
■ttomqr  who  withoat  antfaoiitj  nndertikfli  to  oppotr  for  and  rofMMBi 
blmlnaooiirtof  Jnatioe;  aadthopcoooodingkToidalili^ilnolToUL  Ua 
rale  at  oonunon  law  was  otherwiM. 

The  opiiiion  caDtains  the  UeiB. 

R  WapUif  for  ihe  plaintiffi 

A.  W.  Jowrdan^  for  ihe  defendant  and  appellant. 

B7  Court)  Mkbrick,  C.  J.  The  defendant  was  the  holder  of 
a  pioniissory  note  drawn  by  one  Bngman  to  the  order  of  M.  D.. 
Marvel,  the  plaintiff.  The  note  was  indorsed  by  Marvel  and 
protested  for  non-payment  by  the  holder. 

Thereupon  the  defendant  filed  his  petition  in  the  sixth  dis» 
trict  court  of  New  Orleans,  against  the  maker  and  indorser,  ta 
reoover  judgment  and  enforce  jMiyment  of  the  note. 

Citations  were  made  out  by  the  clerk,  and  also  copies  of  tho 
petition.  These,  instead  of  being  served,  appear  to  have  been 
handed  to  Engman.  Engman  took  the  two  copies  of  the  peti* 
tion  to  a  member  of  the  bar  (who  supposed  he  had  authority 
for  that  purpose),  and  employed  him  to  defend  tne  action  both 
for  himself  and  the  indorser.    In  pursuance  of  this  retainer^ 
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the  attorney  filed  an  answer  for  both  defendants.  The  cas* 
was  tried  upon  the  issue  thus  formed,  and  judgment  rendered 
an  faV<v  of  Manonyriery  the  plaintiff  in  that  action. 

The  first  intimation  Marvel  had  of  the  proceedings,  as  it 
appears  hy  the  record,  was  the  seizure  of  his  property  upon 
execution.  He  thereupon  enjoined  the  execution  and  insti- 
tuted  the  present  action  of  nullity  against  the  judgment,  on 
the  ground  that  he  was  never  cited,  and  that  he  had  never  au* 
thorixed  the  attorney  to  represent  him  in  the  suit.  His  peti* 
tion  is  accompanied  by  the  proper  affidavit,  and  its  allegations 
as  to  the  absence  of  authority  in  the  attorney  are  supported  by 
the  testimony  of  the  lawyer  who  filed  the  answer,  the  same 
being  received  without  objection. 

No  improper  motives  are  imputed  to  the  attorney.  The  pro- 
duction by  Engman  of  the  two  copies  of  the  petition,  coupled 
with  the  fact  that  it  is  usual  for  the  makers  of  accommodation 
notes  to  employ  counsel  to  defend  the  indorsers  as  well  as 
ihemselyes,  was  well  calculated  to  deceive  the  most  cautious. 

From  a  judgment  perpetuating  the  injunction  and  atmulling 
the  decree  against  Marvel,  Manouvrier  prosecutes  this  appeal. 

The  ground  on  which  he  expects  a  reversal  of  the  judgment 
is  thus  stated  by  his  counsel:  '^  The  question  is  not  whether 
the  citation  and  petition  were  served  on  Marvel,  for  it  is  not 
contended  that  such  was  the  case;  but  that  the  service  was 
waived  by  the  answer;  that  if  the  answer  were  signed  by 
Marvel,  he  could  not  allege  a  want  of  service;  nor  can  he  now, 
that  an  attorney  of  this  court  has  answered  for  him,  unless  he 
can  show  that  he  did  not  authorise  him  to  appear,  coupled 
with  the  further  foot  that  he  had  a  good  defense,  or  that  fraud 
was  practiced  upon  him." 

In  support  of  this  position,  sundry  decisions  of  the  common- 
law  courts  are  cited,some  dicta  of  tins  court  in  cases  supposed 
to  be  analogous  and  the  case  of  Walworth  y.  HenderBoUf  9  La. 
Ann.  839.  This  last  case  supports  folly  the  doctrine  contended 
for  by  defendant,  but  then  the  reasoning  of  the  court  is  all  in 
reference  to  a  judgment  rendered  in  the  state  of  Mississippi, 
upon  the  appearance  entered  by  an  attorney  there,  and  the 
court  was  only  considering  the  effect  of  such  appearance  at 
common  law.  It  can  have  no  application  to  a  case  arising  in 
our  own  courts.  Such  a  case  must  be  settied  by  the  laws  of 
Louisiana. 

In  this  case,  judgment  has  been  rendered  against  Marvel 
without  service  of  petition  and  citation,  and  without  any  au- 
thoriied  appearance  by  any  one  on  his  behalf.    Whilst  the 
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proceedings  were  all  fiesh  in  the  minds  of  the  parties,  and  in 
less  than  three  months  from  the  date  of  filing  the  petition,  the 
month  following  the  rendition  of  the  judgment,  and  immedi- 
ately on  the  servioe  of  the  notice  of  seizure,  this  suit  was  insti- 
tuted, thus  placing  it  in  the  power  of  the  defendant  to  show 
the  authority,  if  any  existed. 

The  case  is  therefore  free  from  the  suspicion  which  necessa- 
rily attaches  to  the  disavowal  of  the  acts  of  an  attorney  many 
years  after  they  were  performed,  and  after  the  proof  of  the  au- 
thority has  been  rendered  difficult  It  presents  under  the 
proof  the  simple  question,  whether,  in  the  absence  of  service  of 
petition  and  citation,  a  party  can  be  bound  by  an  appearance 
entered  and  answer  filed  by  an  attorney  at  law  without  au- 
thority. We  think  it  is  clear,  under  our  law,  that  he  cannot 
be  BO  bound. 

It  is  the  attorney  of  the  defendant^  that  is,  some  one  whom 
he  has  retained  and  employed,  who  is,  by  article  177  of  the 
code  of  practice,  authorized  to  acknowledge  that  the  petition 
has  been  duly  served.  No  other  person  is  by  law  authorized 
to  perform  this  act  finr  defendant:  See  Dangerfidd  v.  ThrugUm^ 
8  Mart.,  N.  S.,  234;  Brittan  v.  Andrews^  1  La.  Ann.  398;  Canr 
rey  v.  JSrenAam,  2  Id.  840. 

In  this,  as  in  the  case  of  the  returns  of  sheri£b,  our  law  ap- 
pears to  differ  from  the  common  law.  At  common  law,  the 
return  of  the  sheriff  cannot  be  contradicted  by  the  parties^  to 
the  suit:  Walworth  v.  Henderson,  9  La.  Ann.  340.  Under  our 
law,  such  return,  even  in  regard  to  citations  on  which  judg- 
ments have  been  rendered,  may  be  shown  to  be  false:  Sloan 
V.  Menard,  5  Id.  219;  Delogny  v.  Smith,  3  La.  422;  Lcjon  v. 
Smithy  Id.  476;  Lawrence  v.  Young,  1  La.  Ann.  297;  Robinett 
V.  Compton,  2  Id.  846;  Broenaham  v.  Turner,  16  La.  442. 

At  common  law,  it  seems  the  unauthorized  entry  of  appear- 
ance by  an  attorney  will  bind  the  party,  provided  the  attorney 
is  able  to  respond  in  damages  to  the  extent  of  the  injury  suffered 
by  the  defendant  Under  our  law,  the  plaintiff  is  left  to  his 
remedy  against  the  attorney  who  without  authority  undertakes 
to  appear  for  and  represent  another  in  a  court  of  justice:  5 
Potliier,  Cour  de  Mandat.  274,  sec.  130;  and  the  proceeding  is 
treated  as  voidable,  if  not  void:  Sloan  v.  Menard,  5  La.  Ann. 
219,  already  cited.  The  party  is  not  bound  to  show  that  he 
had  a  defense  to  the  action.    He  may  do  that  when  h^  is  cited. 

The  judgment  appealed  from  must  therefore  be  affirmed. 

Judgment  accordingly. 
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I>BnENDAi»r  Kor  Sxbvxd  with  PBocns  not  bound  by  the  Jndgmait:  Boful 
w.  Baifnham^  42  Am.  Dec  438;  Sherrard  v.  Neifhu,  62  Id.  608. 

Unautbobized  Afpsarakob  ow  AnoBNET,  Emcr  ov  Judomsmt  in  cam 
•of:  TawBf^SLAlbttniy.Bfuht^iAjaL  Deo.  246;  DmkmY.  i^<pyet»  6 Id. 237, 
«nd  note  244;  Sherrard  y.  Nenus,  62  Id.  608^  and  note  610;  bat  see  Fowler  y. 
Lee,  92  Id,  172. 

Attobhzt  Who  Afpxabs  without  Autbobtit  d  Liablb  in  Damaqu  to 
the  party  for  whom  he  appears:  PiggoU  ▼.  Addkki^  66  Am.  Deo.  647»  and 
note  649. 

BsrosH  ov  SmyiOB  of  Pboobb  by  iheriff  will  not  ptednde  defendant 
from  ahowing  that  he  bad  no  notioe  of  the  aotion:  Jom$$  y.  Ccmmerckd  Bamk, 
35  Am.  Deo.  419.  The  return  of  a  sheriff  has  sometimea  been  held  to  be  only 
prima  /aeie  evidenoe  of  the  faot  certified:  Eutchku  y.  Johnson,  80  Id.  022; 
Cooper  Y.  Smith,  11  Id.  668;  BarreU  y.  Oopeland,  44  Id.  802.  It  is  generally, 
lioweYer,  condnsiYe  aa  to  the  parties  to  the  snit:  Muson  y.  Snow,  26  Id.  288| 
Knowiee  y.  Lord,  34  Id.  626,  and  citationB  in  notes  to  these  oases;  JVewftm  ▼. 
Stale  Bcufk,  68  Id.  863,  and  note  37a 

MuocunnxcT  gw  Shxrut  in  falsely  retoming  senrioe  of  a  writ  niiiofa  he 
oeYor  serYod  is  not  of  itself  soffldent  groond  for  setting  aside  the  jndgnienft 
loondsd  thereon:  Fowlier  y.  Let,  32  Am.  Deo.  172,  note  178. 


Bank  of  Louisiaka  v.  Sattebfibld. 

[14  LouuiAifA  AinruAL,  80.] 
Whibb  CmmiQAXB  ov  TBonsar  ow  Dbaft  by  notary  states  that  lie  ''want 
to  the  office  of  the  acceptors  in  order  to  demand  payment  of  said  draft, 
found  it  shnt^  and  on  inquiry  conld  not  find  the  said  aooeptots,  nor  any 
one  who  could  pay  said  draft,"  it  will  be  presamed  that  the  notery  had 
the  draft  with  him,  and  that  he  presented  it  within  offioe  hoars. 

The  opinion  states  the  facts. 

J.  £.  OenereSj  for  the  plaintiff. 

A.  Provostyf  for  the  defendant  and  aiq[>ellant. 

By  Court,  Colb,  J.  This  suit  is  instituted  by  the  holders 
against  the  drawer  of  a  bill  of  exchange.  The  defendant 
pleads  the  general  denial,  except  that  he  drew  the  draft  sued 
on,  and  avers  he  drew  on  funds;  that  the  draft  was  not  legally 
protested,  and  he  was  not  legally  notified  of  the  protest. 
There  was  judgment  for  plaintiff,  and  defendant  has  appealed. 

Appellant  relies  in  this  court  upon  the  alleged  insufficiency 
of  the  certificate  of  the  notary,  and  avers  that  it  does  not  ap- 
pear that  the  notary  or  his  deputy  had  the  bill  in  his  posses- 
oon;  that  the  presentment  was  made  at  a  seasonable  time;  or 
that  due  diligence  was  used  to  find  the  acceptors. 

The  bill  was  drawn  by  defendant,  payable  to  his  own  order. 
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and  indoraed  hy  him  to  plaintiff,  upon  Messrs.  Andrews  & 
ran,  New  Orleans,  who  had  accepted  the  same.  The 
cate  of  the  notary  states  that  he  "went  to  the  office  of  the 
acceptors  in  order  to  demand  payment  of  said  draft,  and  found 
it  shut,  and  on  inquiry  could  not  find  the  said  acceptors,  nor 
any  one  who  could  pay  said  draft.''  Whereupon  he  protested 
the  same,  etc.  The  notice  to  the  drawer,  who  was  also  the- 
only  indorser,  is  sufficient,  and  is  not  contrated. 

We  are  of  opinion  that  the  certificate  of  the  notary  is  suffix 
cient.  It  is  rather  to  be  presumed  that  the  notary  did  hi» 
duty  than  violated  it:  Poydras  t.  BM^  14  La.  892;  Union  Bank 
of  Louiiiana  v.  CiM/iman,  12  Rob.  (La.)  237. 

A  reasonable  conclusion  from  the  tenor  of  the  protest  is  that 
the  notary  had  the  draft  with  him,  else  why  should  he  have 
gone  to  demand  payment  of  the  same?  and  that  he  went 
within  office  hours,  else  why  should  he  have  repaired  there  at 
all:  NoWs  Executor  y.  Beard,  16  La.  808;  Degraud  y.  Bamk^y 
Id.  461. 

If  the  notary  had  neglected  his  duty,  defendant  could  have 
easily  established  that  the  draft  was  not  presented  within  the 
usual  hours  of  the  ordinary  course  of  transacting  business  at 
counting-houses  in  New  Orleans:  Story  on  Bills,  see.  828;  Ql. 
BiUs,  421,  422,  c.  9. 

Judgment  affirmed,  with  costs. 

CimnaAXB  ot  Vboobi  ov  Notabt  as  B^uhmici  ov  Dnum 
NoTBGii  AiMt.  JfcJroMU^  27  Am.  Dm.  619;  TkotKhBmk'w.  ffiitrl|wf% 
Id.  giSi  Lmol0tm  FaU$Bmkr.  Lemwd,  69  Id.  4%  and  notas  to 


Cabbibrb  V.  Labiohb. 

[U  LOUUUJIA  AHXUALh  SI.] 

Wmbo^  nooi  BiHOurnov  ov  Fnot^  thflir  bnahiMt  is 

th^  irnr  flmi  Tirmi^^g  ^  ^tM  rf  t^f  i1^,  timl  trnnifurrinj  It  tn  thnir  liniJri 

witiitfwaiMn»oftii»flraditog,iha€gj|^ddbtow>wBotwlM  A» 

eipt'Mi  agraemMit  is  reqiiired  to  haTO  that  dbot 
PaMOBifTioii    OF  Ova  YsAB  does  not  snAr  ^  •»  Mtion  for  tlio pte^l* 

wins  sold  hj  n  wholesalo  dealer. 

Thb  £BCts  are  stated  in  the  opinion. 

W.  O.  Denegrej  for  the  plaintiff. 

C.  De  Choiseulj  for  the  defendants  and  appellanti. 

By  Court,  Mxsbick,  C.  J.   This  suit  is  brought  by  the  plain- 
tiff against  certain  of  the  partners  of  the  late  firm  of  Dann^ 
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Labiche  &  Co.,  to  recover  three  hundred  and  aeventj-eeren 
dollara  for  wine  Bold  in  caeks  and  boxee.  The  defenBC  to  the 
aetion  is  that  the  firm  diflsolved  and  transferred  their  buiaineflB 
to  the  new  firm  of  Daran  &  Jonrdan,  who  aesomed  the  debt, 
and  transferred  the  same  to  their  bodu,  and  that  the  plaintiff 
assented  to  the  arrangement 

There  is  also  a  plea  of  prescription  of  one  year.  The  de- 
fendant J.  A.  Carrie  denies  having  been  a  partner,  and 
alleges  that  he  only  acted  as  agent  of  his  wife,  A.  Carrierey 
who  is  separate  in  property. 

The  promise  of  Daran  &  Jonrdan  to  pay  this  debt,  and  the 
entry  of  the  same  on  their  books  to  the  credit  of  the  plaintiff, 
together  with  the  repeated  demands  of  the  plaintiff,  through 
his  derk,  upon  both  firms  for  payment,  cannot  have  the  effect 
of  releasing  the  original  debtors.  The  law  requires  an  express 
agreement  to  discharge  the  original  debtor.  The  delegation 
was  not  complete:  Civ.  Code,  sees.  2188, 2185;  Pothier  on  Ob- 
ligations, 600;  Muggah  v.  RogerSj  11  Rob.  (La.)  611. 

The  matters  offered  to  be  proved  by  defendants,  as  stated  in 
their  second  bill  of  exceptions,  would  not,  therefore,  have 
formed  a  defense  to  the  action,  and  the  ruling  of  the  judge  has 
not  prejudiced  the  defendants  on  this  branch  of  the  case.  The 
first  bUl  of  exceptions  is  defective  in  not  stating  the  objection 
to  the  witness,  nor  by  whom  made,  and  does  not  enable  us  to 
revise  the  ruling  of  the  judge  excepted  to. 

Plaintiff's  debt  is  admitted  to  have  been  correct  when  origi- 
naUy  made,  and  is  also  established  by  proo£ 

The  bill  of  the  wines  does  not  show  that  the  action  is  that  of 
the  retailer  of  provisions;  on  the  contrary,  it  would  seem  that 
the  plaintiff  was  a  wholesale  dealer,  llie  item  of  December 
5th  is  for  one  hundred  boxes  of  wine,  and  that  of  the  seven- 
teenth and  twenty-seventh  of  the  same  month  was  for  barrels. 

The  prescription  of  one  year  is  therefore  inapplicable. 

The  proof  does  not  show  that  the  defendant  A.  Carriers  Is 
separate  in  property  from  her  husband.  In  the  absence  of  such 
proof^  her  husband  is  bound  in  adido  with  her:  Civ.  Code,  128. 

Judgment  affirmed. 


TBAK8RB  or  Inmunr  bt  Pobtioh  or  Pabtnxr8  to  othen  doas  not 
dutfga  original  pirtnen,  nor  impoM  npon  the  snbteqnent  firm  iny  new  lia- 
bOttiee  to  the  crediton  of  the  first:  Baker'a  Appeal,  59  Am.  Deo.  7G2»  ud 
note  768;  and  further  m  to  a  new  partner'e  liability  for  the  debta  of  the  old 
firm  whidi  he  nndertakee  to  pay,  see  Pomdexter  t.  Waddy,  8  Id.  749;  Marri> 
eon  ▼.  ^ib4|c«»  29  Id.  ess. 
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Brbauz  V.  Gallubsbaux. 

[14  LODItlAHA  AjnruAL,  S8&] 

KiJH00Fin?B  Will  Bhuutio  vekxbm  Kocaxt  and  Hum  wttoMMt  ii  iraU^ 
if  €B»  of  tlia  attetiiig  witaeMw  did  not  nndenfeaiid  ib»  Iwignagt  b 
wbiok  the  will  wm  wxittea  wifflflimtiy  to  comprehMid  wh»t  wm  aid. 

Kmxnioirr  ov  Kotabt  bxvoex  Whom  Kunoupativb  Will  was  Mabb  i» 
not  admiMlble  to  sapply  want  of  oapacity  In  an  attorting  witneaa  aa  ia 
iHiatwaadona. 

NvHOiffATivB  Will  Bamsa  vros  Tmmmomt  of  thanotaij  befora  wbom 
it  waa  ezaoated  and  two  atteating  wiftaama  ia  fddt  and  not  in  ^amj^ 
anoe  with  tho  law  of  Tioniiriftna, 

Thx  opinion  statee  the  facta. 

A.  TaXboty  cmd  Lea  and  Marrj  tat  the  plainlifll 

Z.  Labaw^y  for  the  defendant. 

B7  Court,  Mbbbick,  C.  J.  This  snit  is  brooght  to  set  asida 
the  last  will  of  Felix  Breaux,  deceased.  The  will  was  a  nnn- 
cniMitiye  will,  executed  before  a  notary  and  three  witnesses. 

It  appears  to  have  been  dictated  by  the  testator  to  the  notary 
in  the  French  language. 

One  of  the  attesting  witnesses  did  not  understand  the  Ian* 
guage  in  which  the  will  is  written  sufficiently  to  comprehend 
what  was  said,  and  he  now  says,  after  being  shown  the  will^ 
that  he  cannot  read  the  French  portions  of  the  will  at  alL 

To  supply  the  defect,  defendant  interrogated  the  witness,  on 
the  cross-examination,  to  show  that  the  testator  had  explained 
in  English,  after  the  will  was  read,  that  he  gave  the  house  and 
lot  and  negro  man  to  the  legatee  Dequese.  The  notary  public 
was  also  ofTered,  but  his  testimony  was  rejected,  to  prove  that 
he  had  explained  in  English,  to  the  witness,  the  dispoeitlon  in 
the  will  in  £Etyor  of  said  Dequese. 

This  disposition  did  not  even  comprise  the  entire  will,  as  it 
instituted  the  grandchildren  of  the  testator  his  universal  lega- 
tees, and  appointed  an  executor. 

It  seems  to  us  that  the  testimony  received  and  oflbred  could 
not  be  received  to  supply  the  want  of  capacity  in  the  witness 
to  attest  what  was  done.  For  the  notarial  act  is  then  no  longer 
the  repository  of  the  last  will  of  the  testator,  but  it  is  confided 
to  the  memory  of  the  notary  and  the  witnesses  speaking. 
French,  whose  testimony  is  required  to  complete  the  will. 
How  does  the  witness  speaking  English  know  but  there  may 
not  have  been  some  other  thing  dictated  in  French  which  wa» 
omitted  by  the  notary?  or  some  condition  annexed  to  the  be» 
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quest  which  does  not  now  appear?  The  wOl  therefore,  a» 
written,  rests  upon  the  testimony  of  the  notary  and  two  wit- 
nesses, and  is  not  a  compliance  with  the  law:  See  Herbert^$ 
Heirs  v.  Herberfs  Heirs^  11  La.  361,  and  Borddon  y.  Banm,  1 1 
La.  Ann.  676;  4  Marcad^,  Na  69,  p.  42. 

If  the  defendant  Josephine  Dequese  is  entitled  to  recover  for 
her  services  rendered  the  testator  on  the  acknowledgment  con- 
tained in  the  will,  considered  as  a  private  writing,  npon  being 
corroborated  by  other  proof,  the  decision  in  this  case  will  be  no 
bar  to  an  action  to  be  instituted  by  her  against  the  heirs  of  the 
same. 

Judgment  affirmed. 


IhrneaTASBTm  Wiu,  Wsis  "Sfwamuxr  id  Hakb  Tiuds  AvMy  v.  Sk^ 
fflrd;  S7  Am.  Dea  77|  BtAery.  Bodiom^  1011 6B0;  PkBA$r,  J^Jip—b  48  Id, 
Ml^  nd  otetions  in  BotM  to 


Ball  v.  Gbbaud. 

in  LounuMA  AmnoAL,  lOSw] 
WkiWEM,  ov  FMnsr  vt  iRDOBaES  andraretyof  n  prankMiy  note  ii  m*« 

wftivor  of  notioo  d  non^payiiioiit. 
AocmounManiH  ImMisssa  of  PioicnBOBT  Hon  is  ootitiad  to  wMm  of 

non-poymmt^  tho  auiie  m  any  othor  ixidoner. 

The  fSEusts  are  contained  in  the  opinion. 
Barrow  and  Pope^  for  the  phdntiff  and  appellant. 
Z.  Labaunej  for  the  defendant. 

By  Court,  Mbbbigx,  C.  J.  This  suit  is  brought  against  the 
defondant  as  an  indoroer  and  surety  upon  a  promissory  note. 
The  note  was  made  payable  to  the  order  of  defendant,  and 
faidorsed  by  him.  Before  its  maturity,  he  signed  the  following 
agreement  upon  the  back  of  the  note: 

*^  I  hereby  waive  protest  on  the  within  note,  and  hold  myself 
bound  for  llie  payment  of  the  same,  as  if  legally  protested. 

"  (Signed)  P.  Qbkaud." 

The  defendant,  in  his  answer,  avers  that  he  signed  the  note 
as  surety. 

It  does  not  appear  that  any  notice  of  non-payment  was  given 
the  defendant,  and  he  invokes  the  decision  in  the  cases  of  Wall 
v.  Bry,  1  La.  Ann.  812,  and  Braux  v.  Le  Blanc^  10  Id.  97,  to  show 
that  the  plaintiff  has  fedled  to  make  out  his  case,  inasmuch  as 
the  waiver  ci  protest  is  not  a  waiver  of  the  notice  of  non-pay* 
jaenL 
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The  plaintiff  replies  that  those  cases  cannot  control  the  pres- 
ent case,  because  the  defendant  alleges  he  signed  the  note  as 
surety,  and  therefore  is  not  entitled  to  strict  notice,  and  more* 
oyer,  Oreaud,  before  maturity,  offered  to  give  his  own  note  to 
the  plaintiff  in  the  place  of  the  note  sued  on,  and  thereby 
waived  the  protest  and  notice,  under  the  authority  of  Sigeraon 
y.  Mathews,  20  How.  498. 

The  note  was  made  payable  to  the  order  of  the  defendant^ 
and  he  was  therefore  a  necessary  party  to  the  instrument,  and 
must  be  considered  an  accommodation  indorser,  and  entitled 
to  notice  as  any  other  indorser:  Braux  v.  Le  BlanCy  10  La.  Ann. 
97;  PeeU  v.TTtfoon,  19  La.  478;  Defmr  v.  Jfor««,  9  Id.  834. 

The  proof  on  which  plaintiff  relies  is  a  conversation  between 
the  defendant  and  the  witness,  in  which  the  former,  in  speak- 
ing of  what  occurred  before  the  maturity  of  the  note,  at  the 
time  he  had  signed  the  agreement  to  waive  the  protest,  said 
further,  that  he  had  no  money  then,  but  if  he  could  get  time 
he  would  pay  the  note,  and  that  he  had  offered  plaintiff  to  give 
him  a  note,  payable  in  a  year,  for  the  note  sued  on.  Subse- 
quently, he  told  witness  that  he  had  seen  a  lawyer,  and  should 
not  be  obliged  to  pay  the  note.  Here  the  conditional  offer  of 
the  defendant  was  not  accepted,  as  the  plaintiff  chose  to  rely 
upon  the  note.  There  was,  then,  no  absolute  promise  to  pro- 
vide for  the  note  at  its  maturity,  which  would  bring  the  case 
within  the  doctrine  of  Sigeraon  v.  MathewSj  20  How.  498. 

The  case  of  WaU  v.  Bry,  1  La.  Ann.  312,  has  been  acted 
upon  since  it  was  rendered,  and  the  rules  of  commercial  law 
ought  not  to  be  lightly  disturbed. 

The  defendant  is  entitled  to  the  benefit  of  the  decision,  and 
the  judgment  must  be  affirmed 

Judgment  affirmed. 

Voobhus,  J.,  absent. 

Waxtxb  ov  Dbcaxd  aetd  Konci  by  indoner,  wbal  — ^<*»— **  to  eitoUxdii 
Larp  ▼.  Tcmg,  68  Am.  Deo.  832;  and  note;  MankaHr.  MUekeU,  Id.  097. 

AoooxMODATiON  IvDOBSEK  IB  QvoAD  HoLDXB  a  mera  oommaroUl  indoner, 
and  aa  each  la  entitled  to  notice:  Thiebnan  ▼.  Ouebk^  82  La.  Ann.  262»  citing 
the  principal  case.  As  to  the  rights  of  accommodation  indofsers  generally, 
•ee  PiU  V.  C<mffcUmt  61  Am.  Dec  299,  and  cdleoted  oases  in  note  803. 

KonoB  OF  DiHHOHOB  to  the  payee  and  indoraer  of  a  note,  in  respect  to 
which  his  estate  is  porsaed,  mnst  be  given  the  decedent,  in  order  to  bind  his 
estate;  sad  the  jndioisl  avennent  by  his  exeontor  that  he  was  a  snrety  docs 
not  change  this  mle:  Mbnoft  r.  Venire§8»  24  La.  Ann.  883ii  dting  the  principal 


Afrilf  1869.]  PocHXLU  v.  ExifraB.  48B 

PbGHELU  V.   KeMFEB, 

[14  LonmAHA  AVIIUAL*  IQ&I 

JuwatMKT  QvniRSD  AQAisn  CkiBFOBATioH,  M  nidh,  eftops  pav^  fnm  all»i 

wards  denying  iti  oorparate  miitimoe, 

Thb  opinion  states  the  facts. 

Benjaminj  Bradfordj  and  Finney ^  for  the  plaintiff. 

Singleton  and  Clackj  and  M.  Jf.  Coheny  for  the  defendants  and 
appellants. 

By  Coorty  Colb,  J.  Plaintiff  is  the  holder  and  owner  of  the 
following-described  note: 

*<  $1,020.  New  Orleans,  April  12, 1866. 

''  Sixty  days  after  date,  the  New  Orleans  Bone  Black  Com- 

pany  promise  to  pay  to  the  order  of  D.  C.  Lowber,  agent,  ten 

hundred  and  twenty  dollars,  value  receiyed. 

"  R.  G.  Lattino,  President" 
Indorsed:  "D.  C.  Lowber." 

Five  hundred  dollars  was  paid  on  this  note  on  the  fourteenth 
of  June,  1855. 

On  the  twenty-fourth  of  January,  1856,  plaintiff  instituted 
suit  and  obtained  judgment  upon  the  balance  due  upon  the 
note  against  the  New  Orleans  Bone  Black  Company. 

This  suit  was  conducted  as  against  a  corporation. 

On  the  twenty-ninth  of  May,  1856,  execution  was  issued  on 
the  judgment,  and  was  returned  '*  no  property  found." 

Whereupon  plaintiff  instituted  this  suit,  in  which  he  avers 
that  the  New  Orleans  Bone  Black  Company  was  a  manufiEUstnr- 
ing  company,  and  composed  of  certain  persons  who  are  jointly 
and  severally  liable  to  him  for  the  payment  of  the  note  and 
judgment  aforesaid. 

The  district  court  rendered  judgment  in  favor  of  plaintiff. 
Defendants  have  appealed. 

The  former  suit  against  the  company,  apparently  as  against 
a  corporation,  tends  to  show  that  plaintiff  took  and  considered 
the  note  as  an  obligation  of  a  corporation,  and  not  of  a  oom* 
mercial  partnership. 

We  are  of  opinion  that  the  plaintiff  is  now  estopped  from 
denying  the  New  Orleans  Bone  Black  Company  to  be  a  oorpo* 
ration,  because  he  sued  it  and  obtained  judgment  against  it 
as  such:  Ecut  Pascagoula  Co.  v.  Westj  18  La.  Ann.  546. 

It  IB  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment be  avoided  and  reversed,  and  that  there  be  judgment  in 
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fiiTor  of  appellants  against  the  claim  of  plainti£b|  and  that 
appellee  pay  the  costs  of  both  courts. 
Rehearing  refused. 

JiTDGMXHT  IN  Favob  OF  Cqkfobatiqn  eetahlJahfw  its  oorponto  exinlwwv 
•■  against  the  parties  to  the  sait»  and  oannot  be  oontroverted  in  an  action 
apon  the  same  demand:  Heard  ▼.  Lodge,  32  Am.  Deo.  197.  Party  oontract- 
ing  with  a  corporation  as  saeh  is  estopped  to  afterwards  deny  its  corporate 
existence:  BrookmUe  amd  Oreatefmrg  TmTipite  Co.  ▼.  McOart^,  65  Id.  768^  and 
note  771;  and  see  also  WtM  Whuted  Savmge  Bcmk  amd  BuUiiUng  AetodoAmw. 
ford,  71  Id.  66. 


KuENzi  &  Go.  V.  Elvers,  Boje,  &  Go.  Mana^ 
McGregor,  &  Co.  v.  Elvers,  Boje,  &  Go. 

[14  LouisiANi.  ammual,  an.] 

BniiS  ov  ExGHAjfOK  Drawk  vx  F6RXI0N  CouinBT,  payable  in  anottier  fer> 
eign  ooontry,  and  drawn  against  a  consignment  of  goods  to  New  Orleans, 
are  governed  by  the  law  of  the  ooontry  where  drawn. 

LkW  ov  FoRiiON  CouirrRT  in  reference  to  bills  of  exchange  drawn  there 
npon  another  foreign  ooontry  will,  in  the  absence  of  proo^  be  pwwimed 
to  be  the  same  as  the  law  of  Iionisiana»  in  an  action  in  the  latter  slate  en 
the  biUa  after  protest  for  non-acceptance  and  non-payment. 

The  opinion  states  the  tBuots. 

Johnson  and  DeniSj  for  the  phdntiff. 

JT.  21  HaySy  for  the  defendants  and  appellants. 

By  Court,  Merrick,  C.  J.  These  two  cases  were  commenced 
bj  attachment  upon  bills  of  exchange  to  the  amonnt  of  ter 
thousand  pounds,  drawn  by  the  defendants  in  the  hU  of  1857, 
at  Rio  de  Janeiro,  on  a  house  in  London,  and  protested  foi 
non-acceptance  and  payment.  The  bills  appear  to  have  been 
drawn  against  a  shipment  of  coffee  to  a  house  in  this  city. 
That  is,  it  was  expected  that  the  drawers  would  place  them- 
selves in  funds  by  redrawing  on  the  consignees  in  New  Orleans. 

On  the  trial  of  these  cases,  now  argued  together  by  consenti 
no  evidence  was  offered  of  the  laws  of  Brazil,  where  the  bills 
were  drawn.  The  defendants  have  paid  the  amounts  specified 
on  the  face  of  the  bills,  and  the  only  question  submitted  to 
this  court  for  its  determination  is,  whether  or  not  the  plaintiff 
can  recover  damages  at  the  rate  of  ten  per  cent,  as  allowed  by 
oar  statute  on  bills  of  exchange  drawn  in  Louisiana  on  foreign 
countries  and  there  protested  for  non-payment  or  non-acoepl- 
ance. 
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The  bills  drawn  on  Brazil,  although  against  a  shipment  of 
ooffee  to  this  city,  were  payable  in  London,  and  are  governed 
by  the  laws  of  Brazil,  the  country  where  they  were  drawn: 
Story  on  Bills,  397/  But  the  record  does  not  furnish  us  any 
proof  of  those  laws.  In  the  absence  of  proof,  the  laws  of  that 
country  in  reference  to  bills  drawn  there  upon  other  foreign 
countries  must  be  presumed  to  be  the  same  as  our  own,  and 
the  damages  claimed  must  be  allowed:  See  Andenon  y,  Folger^ 
11  La.  /Lnn.  270. 

In  the  first  of  these  cases,  viz.,  Kuenzi  &  Co.  y.  Eher$^  Bcje^ 
&  Co.,  the  judgment  must  be  affirmed  with  costs;  in  the  sec- 
ond case,  viz.,  Mana^  McOregoty  &  Co.  v.  ElverSy  Boje^  &  Co.^  the 
judgment  must  be  amended  so  as  to  allow  tiie  plaintiffs  the 
additional  sum  of  three  thousand  four  hundred  and  thirty- 
three  dollars  and  ten  cents,  it  being  ten  per  cent  damages  on 
the  protested  bills,  the  defendants  paying  the  costs  of  appeal 
in  that  case. 


FoBBav  Bnxs  of  Ezchahoi^  Whit  Law  Gomuro  nr  Oisn  ov:  Apmat 
T^ShOdom,  S7  Am.  Deo.  1S7;  Ora^ord  t.  BrcmehBmik  at  MobOe,  41  Id.  SS| 
MwM^T.  Bobim9on,SOId.4aOi  McAUiderr.  AiifiA,  66Id.  661»  aadote- 
tuDf  in  notet  to  tliete  CM6I. 

hkw  aw  AiroTHSB  Scin  is  pretmiiod  to  be  flie  nine  ae  the  Imw  ni  Loolii- 
ana:  Aofo^r  t.  OnH  18  Am.  Deo.  806^  •&!  aiote  SOS|  im  aim  Moart  r. 
JiM;701d.SIOl 


Tabdob  v.  Ship  Toulok. 

CU  LODUIAIIA  JLMWOAL,  499.J 

Ama  CkWDS  iia  DzumsD  nno  PoamsiOH  of  a  oomnun  oairler,  H  la 
for  him  to  ihow  tliat  he  haanied  due  caie  in  their  transportation.  Iha 
■hipper  is  not  supposed  to  be  present  during  the  transit. 

To  KumoLATM  Hm,  Coxmon  Oabeikb  mnst  show  that  goods  were  prop- 
mlj  slowed,  eren  if  he  is  not  liable  for  their  destruotioa  under  an  ezosp* 

OnoiOH  Oaxioxb  RaGinmro  Goosa  in  good  order  must  ssplaln 
torily  the  oaose  of  their  destmotion  daring  the  transit. 

Amoui  8204^  gaonoH  11,  of  Codb  of  Louisiana,  giTos  a  ahi^ppsr 

ing  loai  throogh  the  fanlt  of  the  master  or  oraw  a  prbikfs  upon  the  wm^ 
sel  for  the  amoont  of  sndi  loss. 

Thb  o[dnion  coDtains  the  facts. 

Clark  and  Bayne^  for  the  plaintiff  and  appeDinl 

Sinfi^eion  and  Olaek^  for  the  defendant!. 
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iwenty-ninth  of  April,  1857,  and  the  coets  of  both  ooorts;  that 
the  privilege  of  plaintiff  upon  the  ship  Toulon  for  the  pay- 
ment  of  this  judgment  be  reoognizedi  and  that  she  be  seiied 
and  Bold  to  pay  this  judgment. 


T.TAHTT.rpr  ov  CoxMON  Gabbixrs  after  deliveiy  of  goods  to  tbem  for  tlia 
forpoM  of  transportation:  Motes  v.  Boston  and  Maine  R,  J?.,  64  Am.  Deou 
nil  FUthbwrgand  Woroester  R,  R,  Co.r.Hanna,  66  Id.  427;  Cooper  r.  Berrff, 
68  Id.  468,  and  citations  in  notes  to  these  cases. 

BuBDXif  or  Fboov  is  on  Common  Gabbieb  to  show  that  a  Iom  arose  from  • 
cause  lor  which  he  was  not  liable:  Tumey  r,  WUson,  27  Am.  Deo.  616,  and 
note  618.  He  most  also  show  that  proper  care  and  skill  were  ezeroised  to 
prevent  the  loss:  Oraiam  ▼.  DotM,  62  Id.  286,  note  294.  On  this  snbjeei^ 
see  also  Baker  t.  Brmmmt  67  Id.  648^  and  note  661. 

Osun  IB  vrox  Oaxboeb  to  prove  no  negligenoe  wtiere  ba  stipolates  forae 
liabOitj  for  mst  and  breakage:  Baber  t.  Brimon^  67  Am.  Dm.  648^  and  noto 
661. 


MoEleboy  &  Bradford  v.  Southern  Bank  of 

Kentucky. 

[14  LOOISIANl.  AXWOAL,  4BB,\ 

AocEnAsoE  OF  Box  or  Bzohanob  Admitb  OiNrninBmEBB  of  the  draww^s 
signature,  and  an  aooeptor  who  has  paid  to  a  homafde  holder  of  a  foiged 
draft  or  bill,  haying  no  notice  of  the  forgery,  cannot  reoorer  the  mooef 
paid,  although  the  forgery  is  proved  by  the  most  oonclusiye  evidence. 

Acxhftob  mat  Pbovb  Fobosbt  or  Bill  of  exchange^  and  recover  mcnsy 
paid  through  error,  where  the  loss  has  already  attadied  before  the  f otged 
bill  was  either  accepted  or  paid,  and  the  aooeptor  gave  immediate  notioa 
to  the  holder  and  indorser  after  sscertaining  the  fact  of  the  losgety. 

The  £Ekcts  are  stated  in  the  opinion. 

Clark  and  Bayne^  for  the  plaintiffs  and  appellants. 

ThomoB  HwaUmj  for  the  defendants. 

By  Conrt,  Land,  J.  The  evidence  in  this  case  eBtabliahes 
the  following  facts,  vix.: 

The  plaintiffs  were  the  factors  of  James  Smith,  a  ootton- 
planter,  residing  in  the  state  of  Arkansas.  One  John  Zixmner, 
who  had  for  a  few  months  been  a  priyate  tutor  in  Smith's 
family,  assuming  the  name  of  John  Belmont,  forged  a  draft  oo 
the  plaintiffs  in  the  name  of  Smith,  as  follows: 

"$986.  Homestead,  November  6, 1867. 

''On  the  fifteenth  of  December,  1857,  pay  to  the  order  of 
John  Belmont  nine  hundred  and  eighty-six  dollars,  valu« 
received,  and  charge  the  same  to  the  account  of 

"J AS.  Smith. 

"To  Messrs.  McKleboy  &  Bradford,  New  Orleans,  laJ^ 
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Ziminer  also  forged  a  letter  of  introduction,  in  the  name  of 
Bmiih,  to  Shotwell  &  Son,  of  Lonisville,  Eentacky,  as  follows: 

'^  Homestead,  Noyember  6, 1857. 
''  MsssBF.  Shotwell  &  Son.  Oentlemen:  I  introduce  to  you 
Mr.  John  Belmont,  a  gentleman  who  resided  in  my  family  as 
our  tutor.  Qaving  been  sick,  he  is  now  traveling  to  improve 
his  health.  I  gave  him  a  draft  on  McEleroy  &  Bradford,  my 
commission  house  in  New  Orleans,  which  he  is  desirous  to  get 
cashed  in  your  city.  If  you  can  give  Mr.  Belmont  any  assist- 
ance, by  perhaps  recommending  my  draft,  as  Mr.  Belmont  is 
a  stranger  in  your  city,  and  not  yet  fuUy  recovered,  you  will 
greatly  oblige  me.    I  am,  gentlemen,  yours  respectfully. 

^' James  Smtoj." 

The  house  of  Shotwell  &  Son  had  been  in  correspondence 
with  James  Smith  for  about  twelve  years;  and  being  deceived 
by  the  forger,  indorsed  the  draft  for  the  purpose  of  enabling 
the  holder  to  negotiate  it  The  draft,  bearing  the  indorse- 
ments of  John  Belmont  and  of  Shotwell  &  Son,  was  presented 
for  discount  at  the  branch  of  the  Southern  Bank  of  Kentucky, 
and  being  considered  good,  was  purchased  by  the  bank.  The 
draft  was  remitted  to  the  Louisiana  State  Bank,  with  the  fol- 
lowing  additional  indorsement  upon  it:  "  Pay  to  R.  J.  Palfrey, 
cashier,  J.  B.  Alexander,  cashier."  The  draft  thus  indorsed 
was  presented  to  plaintiffs  for  acceptance  by  the  Louisiana 
State  Bank,  and  was  accepted  on  the  last  of  November  or  first 
of  December,  and  was  paid  at  maturity,  on  ther  eighteenth  of 
December,  1857,  by  the  plaintiffs  to  the  agent  of  the  Southern 
Bank  of  Kentucky.  In  January,  1858,  James  Smith,  being 
in  the  city,  made  known  to  the  plaintiffs,  upon  an  examina- 
tion of  his  account  with  them,  that  the  draft  was  a  forgery. 
Mr.  Shotwell,  of  the  house  of  Shotwell  &  Son,  was  in  the  city 
at  the  time,  and  was  immediately  sent  for,  and  the  fact  of 
forgery  communicated  to  him.  On  the  ninth  of  January,  1858, 
the  plaintiffs  gave  formal  notice  by  letter  of  the  forgery  to  A. 
L.  Shotwell  &  Son,  to  the  Southern  Bank  of  Kentucky,  and 
also  the  Louisiana  State  Bank. 

This  suit  was  instituted  by  the  plaintiffs  to  recover  back  the 
money  paid  on  the  draft,  on  the  ground  of  payment  in  error. 

There  was  judgment  for  the  defendant,  and  the  plaintifib 
have  ajvpealed. 

The  district  judge  held  that  the  acceptance  of  a  bill  of  ex- 
change admits  the  genuineness  of  the  drawer's  signature,  and 
that  where  an  acceptor  has  paid  to  a  bona  fide  holder  of  a 
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fivrged  draft  or  bill,  haying  no  notice  of  the  forgexyy  he  caoDoi 
recover  back  fbe  money  paid,  although  the  forgery  ia  estab- 
lished by  the  moet  concluaiye  evidence.  And  where  one  of 
two  innocent  persons  must  suffer,  he  who  has  misled  the  otberi 
or  has  omitted  his  duty,  must  bear  the  loss. 

These  principles  of  law  are  well  established,  and  admits  per- 
haps, of  neither  doubt  nor  controversy,  and  if  applicable  to 
this  case  must  determine  the  rights  of  the  parties. 

The  defendant  became  the  holder  of  the  draft  befiure  it  waa 
accepted  by  the  plaintiffs,  and  before  they  had  any  knowledge 
of  its  existence,  and  consequently  before  the  defendant  had 
any  right  of  action  against  them  for  its  recovery.  The  plain- 
tiffs, therefore,  had  done  no  act  which  induced  the  defendant 
to  bSlieve  the  signature  of  the  drawer  to  be  genuine  at  the  time 
the  bill  was  purchased.  How,  then,  can  it  be  said  that  the 
defendant  purchased  the  bill  on  the  faith  of  the  plaintiffs'  ac- 
ceptance, or  on  their  guaranty  of  the  genuineness  of  the  draw- 
er's signature?  Or  how  can  it  be  said  that  the  plaintiffs  mis- 
led the  defendant  at  the  time  of  the  purchase  of  the  bill,  or 
was  then  guilty  of  the  omission  of  any  duty  toward  the  defend- 
ant as  the  purchaser  of  the  bill? 

If  the  defendant  had  purchased  the  bill  on  the  £Edth  of  the 
acceptance  of  plaintiffs,  or  bad  sustained  any  loss  in  conse- 
quence of  their  negligence,  we  would  have  no  difficulty  in 
affirming  the  judgment  of  the  lower  court;  but  such  are  not 
the  facts  made  known  to  us  by  the  record. 

The  defendant  purchased  the  bill  on  the  faith  of  the  indorse- 
ment of  Shotwell  &  Son,  which  was  a  warranty  of  the  genu- 
ineness of  the  drawer's  signature  to  the  bank;  and  there  is  no 
good  reason  why  the  accidental  payment  made  by  the  plain- 
tiffs should  inure  to  the  benefit  of  the  defendant. 

Mr.  Chitty  says  on  this  subject:  ^'K  he  [the  holder]  thought 
fit  to  rely  on  the  bare  representation  of  the  party  firom  whom 
be  took  it  [the  bill],  there  is  no  reason  that  he  should  profit 
by  the  accidental  payment  when  the  loss  had  already  attached 
upon  himself,  and  why  he  should  be  allowed  to  retain  the 
money  when  by  an  immediate  notice  of  the  forgery  he  is  en- 
abled to  proceed  against  all  other  parties  precisely  the  same 
as  if  the  payment  had  not  been  made,  and  consequentiy  the 
payment  to  him  has  not  in  the  least  altered  his  situation  or 
occasioned  any  delay  or  prejudice.  It  seems  that  of  late,  upon 
questions  of  this  nature,  these  latter  considerations  have  influ- 
enced the  court  in  determining  whether  or  not  the  money  shall 
be  recoverable  back;  and  it  will  be  found,  on  examining  tha 
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older  cases,  that  iheie  were  facts  aflbrding  a  distinction,  and 
that  upon  attempting  to  reconcile  ibem,  they  are  not  so  contra- 
dictory  as  might  on  first  view  have  been  supposed:"  Ch.  Bills, 
464. 

The  fiscts  in  this  case  aflbrd  the  distinction  to  which  Mr, 
Ohitty  refers,  and  takes  the  case  out  of  the  general  role  which 
prevents  the  acceptor  of  a  bill  of  exchange  from  reoovering 
back  the  money  paid  in  cases  of  forgery  of  the  drawer's  signa- 
ture. 

The  loss  had  already  attached  before  the  bill  was  either 
accepted  or  paid,  and  the  acceptors  gave  immediate  notice  to 
the  defendant  and  Shotwell  &  Son,  after  ascertaining  for  the 
first  time  from  James  Smith,  in  whose  name  the  bill  was 
drawn,  the  fact  of  forgery. 

The  evidence  shows  that  plaintiflk  accepted  the  bill,  in  the 
language  of  the  witness, ''  chiefly  through  the  respectability  of 
the  channels  through  which  it  came."  It  is  therefore  difficult 
to  conceive  upon  what  principle  of  equity  or  right  the  defend- 
ant  can  be  permitted  to  retain  the  money  paid  in  error  by  the 
plaintififs  upon  the  facts  of  this  case.  No  authority  applicable 
to  the  particular  circumstances  of  this  case  has  been  cited  by 
the  defendant's  counsel,  and  we  have  no  hesitation  in  reversing 
the  judgment  upon  the  authority  of  Mr.  Chitty  above  quoted. 

In  a  case  like  the  present,  the  accept<nr  is  not  estopped  from 
proving  the  forgery  of  the  bill. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  lower  court  be  avoided  and  reversed;  and  it  is  now 
ordered,  adjudged,  and  decreed  that  the  plaintiffs  do  have  and 
recover  of  tiie  defendant  the  sum  of  nine  hundred  and  eighty- 
six  dollars,  with  five  per  cent  per  annum  interest  from  the 
eighteenth  day  of  December,  1867,  with  costs  in  both  courts. 

Paymdit  or  FoBGXD  OnaoK^  effioot  o(  on  ri^^ts  of  ytaty  defrandad:  Lc^ 
horde  ▼.  CmmBdaied  AasodaUonf  39  Am.  Doo.  517,  and  extended  note  519- 
626;  tee  9:b»  Bcmk  qf  Si.  AJbam  y.  Farmer^  amd  Meel^^  18S) 

MMUir.(hndaff,4SlL4U. 

Patiodit  bt  DsAwn  Adioii  OsvunmnnB  ov  BaAwnt's  BBBkvjauMM^ 
WBJor:  JMJailT.  CbrWiig,  4a  Am.  Dm.  454»  note  402;  and  note  to  Weimerr. 
DMto%61Id.73e. 

Tei  frdtgipal  CAffli  n  ohxd^  in  Fk^  National  Batik  qfQmkieif  t.  Ridtr, 
71  HL  448^  to  the  point  that  where  a  party  beoomea  the  holder  of  a  forged 
draft  betoe  aoeeptanoe,  and  where  the  loaa  had  alreadj  attached  before  paj- 
ment  by  the  aooeptorsy  who^  immediately  on  aaoertaining  the  spnrioaa  ohar- 
aetar  ol  the  drafts  gi^e  notice  to  the  hei&dar%  theae  facta  oonatitate  aneh  a 
eaae  aa  not  to  eatop  the  aooeptora  from  proving  the  f orgeiy,  and  recovering 
the  money  paid.  In  LouStkma  State  Bank  t.  Eiberwia  Bank  and  Oermania 
MtHhrndBank  26  La.  Ann.  401,  the  prino^al  eaae  ia  cttad,  and  aaid  to  hi 
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MntrbUing.  The  f onner  was  a  case  where  the  plaintifis  paid  a  forged  check, 
on  the  faith  of  the  deposit  of  other  forged  checks  at  least  one  hour  and  a  half 
before  the  defendants  certified  that  tlie  check  paid  was  good,  and  before  they 
bad  knowledge  of  the  existence  of  the  forged  deposit  In  this  case  it  was 
held,  the  plaintiff  having  been  promptly  notified  of  the  forgery  within  six 
boors  after  the  certification,  that  he  onght  not  to  reoover,  beoanie  the  loai 
oomplained  of  was  incorred  befofe  the  oertificatioB  ol  fbe  obeoks  1^  the  d^ 
fendants^  and  not  in  consequence  thereoL 


Vanbibber  &  Go.  v.  Bane  of  Louisiana. 

[14  LOUISIAXl.  Ajswal,  4SL] 

Bm  n  Liable  to  Patkbb  for  the  amount  of  a  cbeok  drawn  payable  te 
the  payees  or  order,  and  presented  by  their  collector  or  a  third  pvtj, 
npon  a  forged  indorsement*  to  the  buik,  and  paid. 

DIPO01TOB  HAB  RiOBT  TO  SuFFOSB  that  baoJk  will  only  pay  ont  hia  money 
npon  bis  own  signatare  or  that  of  his  agent»  and  npon  the  oonditicns 
specified  in  the  check.  It  is  the  dnty  of  the  bank  to  be  satisfied  that  the 
indonement  of  the  check  is  that  of  tiie  payees. 

Ban  Holds  Monxt  of  Dxfositobs  snbject  to  be  checked  tor  as  their 
agent.  When,  then,  the  bank  reoeives  a  check  instrueting  them  to  pay  a 
certain  part  of  the  deposit  of  the  drawer  to  a  third  party,  the  bank,  by 
agreeing  so  to  do^  and  by  undertaking  to  pay  it  upon  ^e  rapposed  in- 
dorsement of  snch  third  party,  holds  the  amount  of  the  check  as  the 
agent  of  the  payee,  and  is  responsible  to  him  if  it  is  paid  upon  a  forged 
indorsement.  Either  the  drawer  or  payee  can  maintain  an  action  against 
the  bank  for  the  amount  of  the  check,  unlem  deprived  of  the  right  by 
some  act  of  his  own. 

Thb  opinion  contains  the  fiicts. 

JT.  M.  Spoffordj  for  the  plaintiffs. 
Levi  Peirce,  for  the  defendant. 

By  Conrt,  Cole,  J.  Messrs.  Boche  &  Bsolapon  having  pur- 
chased a  lot  of  sugar  of  plaintiffs,  the  latter  sent,  on  the  thiitietb 
of  November,  1858,  their  collector,  J.  F.  Butler,  to  collect  the 
price  thereof. 

The  purchasers  gave  their  check  for  one  thousand  three  hun- 
dred and  thirty-fiye  dollars  and  ninety-eight  cents,  the  amount 
of  the  bill,  on  the  Bank  of  Louisiana,  payable  to  plaintifib  or 
order. 

The  collector  appears  to  have  forged  the  signature  of  the 
payees,  and  to  have  presented  the  check  personally,  or  by  a 
third  party,  to  the  bank  upon  the  day  of  its  execution,  and 
then  to  have  absconded  with  its  proceeds. 

This  action  is  to  compel  the  bank  to  pay  to  the  payees  the 
amount  of  the  check.  There  was  judgment  for  plaintifBs  and 
defendant  has  appealed. 
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The  first  question  that  arises  is,  whether  the  plaintifib  ware 
the  owners  of  the  check. 

It  is  contended  that  they  were  not,  because  the  duty  of  the 
collector  was  to  have  received  only  current  money  in  payment 
of  the  bills  for  the  sugar,  and  the  plaintiffs  would  have  had 
the  right  to  have  disavowed  the  act  of  their  collector. 

The  plaintiffs  were  called  upon  by  defendant  to  answer  in- 
terrogatories, and,  in  answer  to  a  crosfr-interrogatory,  testified 
that  they  "  collected  their  money  through  checks,  and  made 
disbursements  in  the  same  way;  that  their  collector  had  no 
instructions,  at  the  time  he  presented  the  biU,  as  to  the  man- 
ner of  receiving  payment." 

It  having  been  the  custom  of  plaintifib  to  receive  the  pay- 
ment of  their  bills  by  checks,  they  could  not,  with  any  grace, 
Inve  disavowed  the  action  of  their  collector. 

Besides,  even  if  the  action  of  the  collector  in  taking  a  check 
were  unauthorised,  his  principals  had  the  right  to  ratify  it, 
if  they  desired,  and  they  have  so  ratified  it  by  bringing  this 
foit.    The  title  of  the  check  was  therefore  in  plaintiffs. 

The  drawers  of  the  check  were  accustomed  to  have  deposits  of 
ftmds  at  the  bank,  and  to  draw  occasionally  against  the  same. 

The  drawers,  in  this  check,  requested  the  bank  to  pay  its 
amount  to  plaintiffs  or  order.  The  bank  had  no  right  to  pay 
H  to  any  oUier  person.  It  has,  however,  paid  it  upon  a  forged 
indcmiement,  and  the  amount  of  the  check  must  be  considered 
to  be  still  in  the  bank,  subject  to  the  rights  of  plaintiffs. 

A  depositor  in  a  bank  has  a  right  to  suppose  that  the  bank 
will  only  pay  out  his  money  upon  his  own  signature  or  that  of 
his  agent,  and  upon  the  conditions  specified  in  the  check.  The 
party  receiving  a  check  drawn  by  a  depositor  is  actuated  by 
this  confidence  and  belief,  and  takes  a  check  with  the  under- 
standing that  it  shall  be  paid  only  to  his  order  or  as  specified 
m  the  check. 

In  this  case,  no  negligence  is  shown  on  the  part  of  plaintifib. 
The  collector  had  been  known  to  one  of  the  firm  several  years, 
and  had  been  in  their  employ  six  months,  and  had  always 
maintained  a  good  character  for  honesty  and  proper  deportment, 
imtil  his  sudden  disappearance  on  the  thirtieth  of  November. 

If  there  was  negligence  anywhere,  it  was  upon  the  part  of  the 
bank.  Their  duty  to  their  depositor  required  them  to  be  satis- 
fied that  the  indmement  of  the  check  was  that  of  the  payees. 

Besides,  it  is  usual  with  merchants  to  deposit  checks  payable 
to  their  order  in  banks  in  which  they  keep  their  accounts,  with 
liieir  proper  indorsement,  as  so  much  cash;  and  it  is  proved 
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that  sach  was  the  custom  of  plsintiflii.  The  unusiial  ooune 
of  demanding  payment  of  the  check  ought  to  haste  awakened 
the  attention  of  the  bank. 

It  appears,  also,  that  plaintifft  never  had  anyaoooont  in  fhe 
Bank  of  Louisiana,  and  that  the  dgnatore  of  the  firm  is  not 
on  the  fflgnatnre-book  of  the  bank.  It  was,  then,  great  laches 
to  pay  the  check  without  being  properly  satisfied  of  the  genn- 
ineness  of  the  indorsement 

.  It  is  also  established  that  the  collector  was  never  aotfaorind 
by  plaintiffB  to  indorse  any  check  drawn  to  the  order  of  the 
firm,  or  any  dieck. 

Plaintifb  also  made  search  for  the  ooDector  and  telegraphed 
to  all  points  for  his  arrest,  and  sent  a  person  to  Jackson,  Mis- 
sissippi, in  search  of  him.  The  collector  took,  besides  tbs  pro- 
ceeds of  the  check,  forty  dollars  fiom  the  safeof  plaintifls. 

Article  2966  of  the  civil  code  requires  the  power  to  indorse 
bills  of  exchange  or  promissory  notes  to  be  express  and  special; 
but  defendant  cont^ds  that  acheck  is  not  a  bill  of  exchange, 
and  that  this  article  applies  to  written  powers  of  attorney: 
Btory  on  Promissory  Notes,  sec.  488. 

It  is  true  that  bills  of  exchange  differ,  in  many  importsnl 
particulars,  from  diecks;  yet,  even  without  this  article,  the 
collector  would  not  have  been  enqpowered  to  have  indorsed 
fhe  check  for  plaintifis  without  showing  that  it  was  within 
the  scope  of  his  agency  as  collector;  otherwise  no  one  would  be 
safe  from  ruin:  Edwards  on  Bills  and  Notes,  896;  Chapman  ▼• 
Ffcite,  6  N.  Y.  412  [57  Am.  Dec.  464]. 

There  was  an  implied  engagement  upon  the  partof  the  bank 
to  pay  to  third  parties  the  checks  drawn  in  their  fayor  by  de- 
positors, and  thus  there  was  a  privity  of  contract  between  the 
plaintiffs  and  the  bank. 

Butler  having  been  authorised  to  collect  fhe  bill,  and  the 
usual  way  being  the  receipt  of  a  check,  the  check  was,  then, 
received  for  plaintifft,  and  his  possession  was  that  of  plaintHftu 
The  forgery  of  the  check  did  not  divest  them  of  the  right  cl 
property  in  the  check,  which  could  only  properly  be  paid  to 
their  order.  Butler  could  not,  by  exceeding  the  limits  of  his 
authority,  acquire  any  interest  in  the  check  which  could  injure 
plaintifb. 

Defendant  contends  that  fhe  bank  is  not  liable  to  the  payee 
of  a  good  check,  which  it  has  obtained  under  a  Ibcged  indorse* 
ment,  and  that  its  only  liability  is  to  fhe  dzaweri  whose  name 
is  on  its  signature^book. 
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The  banksy  having  ocmBented  to  pajfhe  depoeita  of  their  de- 
poaitorB  on  their  checks,  have  thus  tacitly  agreed  to  pay  them 
to  the  payees,  and  they  are  bound  to  know  that  the  checks  are 
paid  to  the  real  payees  or  their  agents,  as  long  as  they  permit 
their  depontors  thus  to  draw  checks,  and  thus  to  make  pay- 
ments to  their  creditors;  otherwise  creditors  would  be  liable  to 
be  defrauded. 

Butler  was  never  intrusted  with  the  power  of  drawing  checkSy 
and  there  is  no  reason  why  the  loss  should  fSall  upon  plaintiffs. 
The  bank  could  have  prevented  the  loss,  and  caused  the  arrest 
of  Butler,  by  verifying  the  signature. 

It  does  not  appear  whether  the  bank  paid  to  Butler  or  to  a 
stranger,  or  that  any  caution  was  used  in  asking  his  name  or 
a  reference.  If  to  Butler,  it  is  not  shown  that  he  was  known, 
or  that  they  knew  him  to  be  the  clerk  of  plaintiffs. 

The  bank  receiving  the  money  of  plaintiffs,  not  on  special 
deposit,  but  subject  to  being  checked  for,  acquires  a  benefit,  as 
it  has  the  use  of  the  money;  and  in  consideration,  and  also  to 
oblige  their  customers,  agrees  to  pay  it  out  as  ordered  by  the 
depositors,  but  in  this  case  they  have  not  obeyed  their  order 
but  contravened  it,  in  paying  it  to  a  diffemnt  person  than  the 
payees. 

Esclapon  &  Roche  acted  with  prudence,  for  they  made  the 
check  payable  to  the  order  of  plaintiffs,  as  is  generally  the  case 
in  such  payments;  for  then  the  debtor  knows  that  they  cannot 
lose,  and  that  the  creditor  cannot  be  defrauded. 

If  the  defendant  were  not  responsible,  it  would  put  innumer- 
able obstacles  in  the  way  of  business,  and  all  to  prevent  the 
banks  being  at  the  little  trouble  of  asking  the  person  present- 
ing the  check  for  a  re&rence,  or  to  verify  the  signature,  if  it  is 
unknown. 

The  bank  becomes  the  agent  of  the  debtor  to  pay  the  check. 
In  agreeing  to  pay  it,  they  agree  to  pay  it  to  the  right  person. 
If  they  do  not  wish  to  do  this,  their  duty  is  to  refuse  to  pay. 
But  in  accepting  the  agency,  which  is  for  a  consideration,  they 
subject  themselves  to  the  rules  and  obligations  of  agents,  and 
can  be  sued  directly  by  the  creditor  of  the  debtor,  who  is  the 
holder  of  the  check. 

It  is  true  that  checks  made  payable  to  fictitious  payees,  or 
persons  not  in  esse^  and  purporting  to  be  indorsed  by  them,  are 
deemed*to  be  checks  payable  to  bearer  so  far  as  rehitos  to  the 
drawer.  But  plaintiffs  had  a  real  ezistonce,  and  the  check 
ought  to  have  been  indorsed  by  them  before  it  was  paid  by  the 
bank:  WUeox  v. Bsalf  8  La.  Ann.  407;  Smith  y.Meehamet^  and 
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Traders*  Bank^  6  Id.  624;  Etting  v.  Commercial  Bank  of  Nem 
Orleans,  7  Rob.  (La.)  462;  Morgan  v.  Bank  of  State  of  New  York^ 
1  Duer,  434,  aiBrmed  in  UN.  Y.  404;  La  Borde  y.  Consolidatsd 
Association,  4  Rob.  (La.)  193  [39  Am.  Dec.  517]. 

Tbe  bank  holds  the  money  of  its  depositors  subject  to  ba 
checked  for  as  their  agent.  When,  then,  the  bank  receives  a 
check  instructing  them  to  pay  a  certain  part  of  the  deposit  of 
the  drawer  to  a  third  party,  and  the  bank  agrees  so  to  do  by 
its  general  custom,  and  by  undertaking  to  pay  it  upon  the  su^ 
posed  indorsement  of  the  third  party,  the  amount  of  money 
represented  by  the  check,  and  on  deposit  as  that  of  the  drawer, 
becomes  eo  instanti  the  property  of  the  payee,  and  the  bank, 
from  the  moment  it  undertakes  so  to  pay  the  check,  holds  thd 
amount  of  the  check  as  the  agent  of  the  payee,  and  is  respon- 
sible to  the  payee,  as  his  agent,  if  be  pays  it  upon  a  forged  in- 
dorsement. The  bank  also  holds  the  amount  of  the  check  at 
the  agent  of  the  drawer,  and  undertakes,  as  his  agent,  to  hold 
the  amount  of  the  check  no  longer  as  the  agent  of  the  drawer, 
but  as  that  of  the  payee;  so  that  either  the  drawer-or  the  payee 
can  maintain  an  action  against  the  bank,  unless  one  of  tfatfsm 
has  deprived  himself  of  the  right  by  some^aotion  of  his  own. 

Judgment  affirmed,  with  costs. 


Bamkicrs  ABM  Pbhrtkbd  TO  BB  Famiuab  WITH  SiQHATiTBn  o£  tlieir  ew- 
tomen  or  depodton,  And  are  mpomaible  for  paying  fotged  checks  parportiag 
to  be  signed  by  them:  Weit$er  ▼.  DeniMm,  61  Am.  Bea  731;  ooUaoted  cam 
bkBOtB  to  McKleroif  it  Bracffcrdr.  S<mthemBankqfKaUiiekff,mUet  p.  4S8L 

Payment  bt  Satxhgs  Bank  made  to  a  person  presenting  the  forged  ocdv 
and  bank-book  of  the  depositor  is  no  defense  to  an  action  l»oii^t  1^  the  d»> 
positor  to  reoorer  from  ^  bank  the  amonnt  so  paid  by  it:  Sans  t.  /VqM 
Soffings  Btmk,  71  Am.  Dec  59. 

Dbposet  nr  SAvnros  Bahs,  who  can  lawfidly  dumandt  Mmm  t.  /ViyiA 
imings  Batiks  71  Am.  Deo,  M^  and  not*  62. 


SouTHBBN  Bank  v.  Wood  &  Ghaxflik 

[14  LouisiAKA  AjnmAJL,  m»] 
AsxACBimn  or  Ijouibiaha  Osbditob,  whose  debt  is  payable  in 

■tate^  is  defeated  by  an  assignment  of  i^  vessel  in  trusty  made  at  sesi  pra- 
Isfxing  certain  creditors,  and  valid  by  the  Uw  of  soch  other  stated  wfasie 
all  of  the  parties  to  the  instrament  reside^  bat  Toid  by  the  Uwcf  Lonirf- 
aaa.  Insnchcase,  the  validity  of  the  assignmimt  mast  be  tasted  by  tha 
kw  ol  the  plaoe  where  made. 
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PkRffaoT  TBAHSfSR  or  Ship  at  8ba  may  be  made  by  aaugnment  and  deliT- 
ery  of  «  grand  bill  of  sale  and  othor  dooommts  reUting  to  tho  ahii^ 
Aotoal  deliTery  of  pwwion  it  mrwiiry  only  whon  it  is  poaribla,  ai 
when  the  ship  is  in  the  oountry  of  its  owner  at  the  time  of  tho  sale. 

Thb  Opinion  states  the  facts. 

Waplea  and  EuitiSy  for  the  plaintiff  and-appellani. 

Clark  and  Bayne^  for  the  defendants. 

Bj  Court)  Coue,  J.  On  the  sixth  of  March,  1867,  in  flie 
state  of  New  York,  the  defendants.  Wood  &  Champlin,  copart- 
ners, and  residents  of  the  city  of  New  York,  executed  an  act  in 
which  they  represented  they  were  indebted  to  ''sundry  persons 
m  sundry  considerable  sums  of  money,"  and  being  unable  to 
pay  the  same  in  full,  were  desirous  of  making  a  fair  and  equita- 
ble distribution  of  their  property  and  their  effects  among  their 
I,  wherefore,  for  the  sum  of  one  dollar,  to  them  in  hand 
[,  they  sold,  assigned,  and  transferred  to  Van  Blascom  & 
Hayes,  of  the  dty  of  New  York,  in  trust  for  certain  purposes, 
fJl  their  property.  The  objects  of  this  trust  were:  1.  The  sale 
of  the  property;  2.  The  payment  with  the  proceeds  thereof  of 
certain  preferred  creditors  of  the  partnership;  8.  If  sufficient 
remained,  then  payment  was  to  be  made  of  the  remaining  co- 
partnership debts  of  the  assignors;  4.  Afterwards,  if  the  funds 
permitted,  the  individual  creditors  of  the  assigning  partners 
were  to  be  paid. 

Schedules  were  annexed  to  the  act,  which  described  the 
property,  and  gave  the  names  of  the  preferred  creditors. 

On  the  ninth  of  March,  1857,  bills  of  sale  were  made  to  the 
present  intervenors  of  the  bark  or  vessel  the  Mary  and  Susan, 
and  of  the  ship  Chicora. 

In  the  schedule  annexed  to  the  assignment,  the  bark  and 
ship  were  also  mentioned. 

At  the  time  of  the  assignment  and  sale  of  the  bark  and  ship 
aforesaid,  the  said  vessels  were  on  their  way  from  France  to 
New  Orleans. 

Upon  the  arrival  of  the  bark  Mary  and  Susan  at  New  Or- 
leans, W.  J.  Dewey  took  possession  of  her,  as  agent  of  the 
interveners,  in  accordance  with  instructions  previously  received. 
The  ship  Chicora  arrived  at  New  Orleans  about  one  month 
after  the  bark,  and  Dewey  gave  notice  to  the  captain  to  give 
him  possession  of  her,  according  to  instructions  received  from 
the  assignees  to  take  possession  tot  them  of  the  vesselB,  and  d 
all  property  belonging  to  Wood  A  Champlin. 
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Upon  the  arrival  of  the  yessels  they  were  attached  by  the 
plaintiff,  the  Southern  Bank,  to  aatisfy  the  claimfi  held  by 
them  against  the  asdgnorSi  Wood  &  Champlin.  The  attach- 
ment  of  the  bark  was  subsequent  to  the  possession  taken  of 
her  by  the  agent,  Dewey,  and  that  of  the  ship  was  anterior 
thereto,  she  having  been  attached  before  her  arrivaL 

Van  Blascom  &  Hayes,  the  itssignees,  intervened  in  the  suit, 
and  claimed  the  vessels,  in  virtue  of  the  assignment  and  sales 
aforesaid. 

There  were  also  other  interventions,  but  the  only  contest  now 
is  as  to  the  rights  of  the  intervenors  and  those  of  the  Southern 
Bank.  There  was  judgment  for  the  intervenors,  and  plaintiff 
has  appealed. 

It  is  admitted  that  the  deed  of  assignment  and  the  bills  of 
sale  of  the  bark  and  ship  were  executed  as  they  purport,  and 
acknowledged  and  recorded  as  they  purport;  that  the  assignees, 
Champlin  &  Wood,  were,  at  the  time  of  the  assignment,  in- 
debted  as  stated  in  the  schedule  annexed  to  the  assignment, 
which  contains  the  names  of  the  preferred  creditors.  It  is  also 
admitted  that  the  common  law  prevails  in  New  York. 

The  counsel  for  plaintiff,  in  his  brief,  admitting  that  the  as- 
signment was  executed  in  New  York  prior  to  the  attachment, 
and  is  in  the  usual  form  of  such  instruments  made  in  the  com- 
mon-law states,  where  voluntary  assignments  for  the  benefit  of 
preferred  creditors  are  not  prohibited,  present  the  question  in- 
volved in  this  suit  to  the  court,  as  follows:  Will  an  attachment 
by  a  Louisiana  creditor  be  defeated  by  an  assignment  of  ves- 
sels at  sea,  legal  under  the  laws  of  New  York,  fraudulent  and 
void  tmder  the  laws  of  Louisiana,  by  reason  of  preferences 
given  to  certain  creditors? 

In  order  to  determine  the  rightff'of  the  parties  in  this  case, 
it  must  first  be  settled  whether  the  assignment  and  sales  tran»> 
ferred  at  once  the  titie  of  the  vessels  to  the  assignees. 

The  law  seems  to  be  clear  upon  this  point 

Abbott,  in  his  work  on  shipping,  says:  *^  It  has  been  observed 
that  the  property  of  a  ship  is  now  always  evidenced  by  written 
documents,  and  these  documents  not  only  ftimish  the  owner 
with  proof  of  his  property,  but  also  enable  him  to  dispose  of  it 
when  tiie  ship  is  at  sea  or  in  a  foreign  port 

^^  When  a  ship  is  abroad,  a  perfect  transfer  of  the  propertgr 
may,  at  the  common  law,  be  made  by  assignment  of  the  grand 
bill  of  sale,  and  delivery  of  that  and  the  other  documents  re- 
lating to  the  ship,  as  the  delivery  of  the  key  of  a  wareboiise  to 
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the  buyer  of  goods  contained  therein  is  held  to  change  the 
property  of  the  goods,  according  to  the  rule  of  the  civil  law; 
such  delivery,  in  each  case,  being  not  merely  a  symbol,  but  the 
mode  of  enisling  the  buyer  to  take  actual  possession  as  soon 
as  circumstances  will  permit:"  Abbott  on  Shipping,  85,  87, 
sees.  28,  30. 

In  the  present  case,  the  assignors  did  not,  by  keeping  pos- 
session of  the  vessels,  cast  a  shade  of  simulation  about  the  as- 
signment; on  the  contrary,  the  agent  of  the  assignees  took 
possession  of  one  of  the  vessels  upon  her  arrival  at  her  destined 
port  of  New  Orleans,  and  would  also  have  done  the  same  with 
the  other,  if  he  had  not  been  prevented  by  the  attachment. 

The  title  to  the  vessels  passed  to  the  assignees  by  the  assign* 
ment  confirmed  by  the  sales,  and  the  good  faith  of  the  parties 
was  manifested  by  the  action  of  the  assignees  in  trying  to  get 
possession  of  the  vessels. 

A  party  ought  not  to  be  incapadted  from  selling  or  tran»> 
ferring  his  property  because  it  is  upon  the  sea,  and  he  cannot 
give  actual  delivery.  If  he  were,  he  might  go  to  protest  with 
immense  amounts  invested  in  ships  at  sea. 

In  Thuret  v.  JenU'M,  7  Mart.  355  [12  Am.  Dec.  508],  Judge 
Martin,  delivering  the  opinion  of  the  court,  said:  "In  the  pres- 
ent case  the  ship,  the  subject  of  the  sale,  was  at  sea,  was  a  New 
York  ship,  and  the  vendors  and  vendee  resident  in  New  York. 
If,  therefDre,  according  to  the  lex  loci  eontraetWy  that  of  the 
domicile  of  both  parties,  the  sale  transfers  the  property  without 
a  delivery,  it  did  so  eo  instaiUi  or  not  at  all." 

The  facts  of  this  case  are,  then,  that  the  law  of  New  York 
permits  a  debtor  to  favor  certain  creditors  by  an  assignment 
of  his  property  in  trust,  as  has  been  done  in  this  case;  that  the 
assignment  and  sale  of  the  vessels  upon  the  high  seas  at  the 
time  were  valid  by  the  laws  of  New  York,  and  by  the  same 
laws  transferred  at  once  the  title  of  the  ships  to  the  assignees. 

Under  these  circumstances,  we  are  of  opinion  tliat  the  plain- 
tiff had  no  right  to  attach  the  vessels  as  tiie  property  of  the 
assignors. 

It  is  true  that  the  assignment  and  sale  were  for  the  benefit 
of  third  parties,  the  preferred  creditors,  and  not  for  that  of  the 
assignees,  but  the  former  had  acquired  rights  by  the  assign* 
ment,  and  by  the  laws  of  New  York,  where  the  assignment  was 
made,  they  had  the  right  to  daim  a  perfixrmance  of  the  pur* 
poses  of  the  trust 

At  the  time  of  the  assignment  and  sales,  the  state  of  Louisi* 

AM.  naa  VOL.  LZXIV— » 
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ana  had  neither  jurisdiction  over  the  parties  to  the  deeds,  nor 
over  the  vessels.  The  assignment  and  sales  of  the  vessels  were 
perfect,  and  vested  title  thereof  in  the  assignees  in  trust  for 
the  preferred  creditors,  before  the  vessels  arrived  within  the 
jurisdiction  of  the  state  of  Louisiana:  Bernard  v.  SeoHf  12  La. 
Ann.  490. 

However  desirous  we  may  be  to  protect  the  claims  of  our 
own  citizens,  we  cannot  disregard  that  comity  which  ou^t 
always  to  be  exhibited  to  the  laws  of  foreign  states,  and  to  the 
contracts  of  their  citizens  under  those  laws,  when  they  do  not 
clash  with  our  own.  The  assignment  and  sales  of  these  vessels 
did  not,  and  could  not,  conflict  with  our  laws,  because  the 
vessels  and  the  parties  to  these  deeds  were  not  within  the 
dominion  of  the  state  when  they  were  executed  and  the  transfer 
took  place;  and  the  parties  to  the  acts  were  citizens  of  New 
York,  where  such  acts  are  lawful. 

Besides,  the  indebtedness  sued  upon  by  the  plaintiff  in  this 
ease  consists  of  thirteen  bills  of  exchange,  drawn  by  Benjamin 
Bernard  to  his  own  order,  and  by  }  im  indorsed  upon  one  of  the 
defendants,  Christopher  Champlin,  a  resident  of  the  city  and 
state  of  New  York.  Wood  is  alleged  to  have  been  his  com- 
mercial partner  and  to  be  thus  also  liable.  Twelve  of  these 
bills  were  accepted  by  Champlin,  and  by  him  made  payable 
at  the  Broadway  Bank;  one  of  them  has  no  acceptance  indorsed 
upon  it.  The  whole  of  them  were  protested  for  non-payment 
at  the  city  of  New  York. 

The  indebtedness  further  consists  of  three  drafts  drawn  by 
said  Bernard,  by  virtue  of  certain  letters  of  credit  given  by 
Champlin,  by  which  he  bound  himself  to  honor  and  accept 
these  three  drafts.  They  were,  however,  protested  in  New 
York,  Champlin  having  refused  to  accept  the  same. 

The  whole  of  said  sixteen  bills  of  exchange  were  drawn  upcMi 
"C.  Champlin,  esq.,  174  Front  street.  New  York." 

It  is  clear,  then,  that  in  the  contemplation  of  the  parties  to 
tiiese  bills  of  exchange,  they  were  to  be  paid  in  the  city  and 
state  of  New  York,  and  therefore,  that  the  contract  between 
the  parties  was  to  be  executed  in  the  state  of  New  York,  and 
not  in  that  of  Louisiana.  Plaintiff,  in  purchasing  these  drafts, 
could  see  by  their  face  that  they  were  to  be  paid  in  New  York, 
and  knew,  therefore,  that  their  right  of  being  paid  would 
materially  depend  upon  the  laws  of  New  York.  It  is  therefore 
with  a  bad  grace  that  plaintiff  asks  us  to  disregard  this  assign- 
ment and  these  sales,  executed  in  New  York  according  to  its 
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laws  of  propeiiy  upon  the  high  seaSi  in  order  to  secure  the 
payment  of  drafts  which,  in  the  contemplation  of  parties 
thereto,  were  to  have  been  paid  in  the  state  of  New  York. 

If  contracts  of  this  character  could  be  disregarded  by  sister 
states,  then  there  would  be  no  safety  in  the  most  lawful  trans- 
actions beyond  the  borders  of  the  state  where  they  were  entered 
into. 

Our  laws  do  not  allow  a  debtor  to  show  a  preference  to  bis 
creditors,  and  any  act  passed  in  this  state  giving  such  prefer- 
ence would  clash  with  our  laws,  but  a  preference  given  by  for- 
eign creditors  in  their  own  country  over  our  own  dtisens  does 
not  conflict  with  our  laws,  because  the  act  of  preference  takes 
place  beyond  their  dominion. 

If,  indeed,  the  vessels  had  been  at  the  port  of  New  Orleans 
at  the  time  of  the  assignment,  then,  as  they  would  have  been 
within  our  jurisdiction,  the  plaintiff  would  not  have  appealed 
in  vain  to  the  tribunals  of  Louisiana  for  protection,  for  then 
the  citixens  of  New  York  could  not  expect  to  make  property 
within  our  jurisdiction  subject  to  the  laws  of  New  York,  and 
in  like  manner  plaintiff  cannot  expect  to  render  property  not 
subject  to  our  jurisdiction  at  the  time  of  its  sale  to  become 
subject  to  it  by  entering  into  our  ports  after  the  assignment 
and  sales. 

The  case  of  JVoms  v.  Mumfordj  4  Mart  26,  is  not  adverse  to 
this  decision,  for  in  that  case  the  sale  took  place  in  New  York, 
but  the  cotton,  at  the  time  of  its  sale,  was  in  New  Orleans,  and 
therefore  the  court  properly  decided  that  the  sale  did  not  vest 
the  cotton  in  the  purchasers,  and  was  therefore  subject  to 
attachment  by  the  creditors  of  the  vendor. 

In  Thuret  v.  JenkinSj  7  Mart  855  [12  Am.  Dec.  608],  this 
court  held  valid  the  sale  in  New  York  of  a  ship  at  sea. 

The  case  of  Beime  v.  PaUoUy  17  La.  689,  is  cited  by  plaintiff, 
but  that  differs  in  many  features  from  the  one  at  bar.  For  in« 
stance,  the  court  said  there  was  no  legal  evidence  that  the 
assignment  was  valid  by  the  laws  of  Tennessee  where  it  was 
passed;  and  a  part  of  the  argument  of  the  court  is  based  upon 
the  hypothesis  that  the  property  being  personal  is  to  be  gov- 
erned by  the  laws  of  Louisiana,  where  it  is  situated.  The 
assignment  also  was  to  have  its  effect  according  to  the  contem- 
plation of  the  parties  in  Louisiana,  and  the  assignment  did 
not  purport  to  convey  all  the  property  of  the  assignors.  In 
this  case  there  is  evidence  that  the  assignment  is  valid  by  the 
laws  of  New  York;  the  vessels  assigned  were  not,  at  the  time 
of  the  assignment,  within  the  jurisdiction  of  any  particular 
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oountry,  but  upon  the  high  seas.  They  were,  indeed,  on  their 
way  from  Havre  to  New  Orleans,  but  it  was  not  in  the  contem- 
plation  of  the  parties  that  the  contract  should  be  carried  into 
effect  in  New  Orleans,  but  at  New  York,  where  all  the  parties 
had  their  domicile.  It  is  true  that  the  assignees  directed  their 
agent  at  New  Orleans  to  assume  possession  for  them  of  the 
yessels,  but  this  was  to  effect  the  objects  of  the  trust,  and  to 
hold  the  yessels  and  cargoes  at  their  port  of  destination,  sub- 
ject to  the  rights  of  the  preferred  creditors. 

New  York  being  the  home  port  of  the  vessels  and  also  the 
domicile  of  the  parties,  it  was  the  place  where,  in  contempla- 
tion of  law,  the  assignment  and  sales  were  to  be  carried  into 
effect.  But  the  vessels  were  prevented  from  arriving  there  by 
the  attachments.  In  this  case,  also,  it  is  not  pretended  that 
the  property  transferred  bears  an  unjust  proportion  to  the 
debts  of  the  preferred  creditors;  on  the  contrary,  the  assignors 
transferred  the  whole  of  their  property,  and  all  their  partner- 
ship and  individual  creditors  were  to  be  paid,  but  in  a  certain 
rank. 

The  case  of  Tatum  v.  Wrigktf  7  La.  Ann.  358,  has  also  been 
referred  to. 

Tatum  had  sold  his  cotton  in  Arkansas  to  a  purchaser,  who 
paid  the  greatest  part  of  the  price  in  counterfeit  bank  notes; 
the  purchaser  brought  the  cotton  to  New  Orleans,  and  defend- 
ants advanced  on  it.  Tatum  sued  defendants  for  the  value  of 
the  cotton.  It  was  held  that  he  could  not  recover,  notwith- 
standing the  statute  of  Arkansas  provides  that  the  owner  may 
recover  the  property  out  of  which  he  has  been  swindled,  fix>m 
any  subsequent  holder,  because  Tatum,  by  putting  his  cotton 
in  the  possession  of  the  purchaser,  as  owner,  reposed  confidence 
in  him,  gave  him  credit,  and  enabled  him  to  commit  a  fraud 
on  the  defendants,  and  the  equity  of  the  original  owner  is  not 
equal  to  that  of  the  defendants,  who  have  parted  with  their 
money  on  the  faith  of  a  state  of  things  which  the  plaintiff  him« 
self  was  the  cause  of  being  created. 

The  case  of  Richardson  v.  Leavitt^  1  La.  Ann.  481  [46  Am. 
Dec.  90],  is  somewhat  similar  in  its  features  to  that  at  bar,  and 
the  court  held  the  assignment  in  New  York  to  be  valid.  This 
decision  was  reaffirmed  in  MerchanU^  Bank  of  Baltimore  v.Bank 
of  United  StateSy  2  Id.  659. 

We  would  not  pretend  to  affirm  that  the  assignment  and 
sales  would  be  valid  if  the  assignors,  knowing  the  vessels  to  b« 
on  their  way  to  New  Orleans,  executed  the  assignment  and 
sales  with  the  intention  of  defeating  the  claims  of  the  Soathem 
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Bank.  This  eannoti  however,  be  presomed  in  this  case,  beoaiua 
Uiere  is  nothing  to  justify  the  presomption  but  that  the  vessels 
were  on  their  way  to  New  Orleans;  whereas,  against  the  pre- 
sumption, there  are  the  legality  of  the  acts  in  New  York,  the 
actoal  indebtedness  of  the  assignors  to  the  creditora  prefiBned, 
and  a  total  abandonment  of  their  property  to  their  creditors. 

Even  i£y  as  it  has  been  argued,  the  assignees  were  nothing 
more  than  trustees,  yet  they  held  the  proi)erty  assigned  in 
trust  for  the  benefit  of  certain  persons.  These  persons  had,  by 
the  assignment,  therefore,  acquired  certain  rights,  and  parties 
have  the  prerogative  of  enforcing  rights,  whether  they  be  de- 
rived fix>m  assignments  or  sales.  And  even  if  the  preferred 
creditors  can  only  enforce  their  rights  in  a  court  of  chanoeryi 
these  rights  are  not  thereby  destroyed. 

It  has  also  been  objected  that  the  transfer  of  a  ship  at  sea 
requires  its  completion  by  delivery  or  taking  possession.  This 
does  not  appear  to  be  the  recognised  doctrine.  Abbott  declares 
that  a  perfect  transfer  of  the  property  may,  at  the  common  law, 
be  made  by  assignment  of  the  grand  bill  of  sale,  and  delivery 
of  that  and  other  documents  relating  to  the  ship:  See  previous 
quotation  from  Abbott  on  Shipping;  also  Thuret  v.  JenHns^  7 
Ifart  355  [12  Am.  Dec.  508]. 

Abbott  also  says  that  such  delivery  transfers  the  property  ot 
a  ship  the  same  as  the  delivery  of  ihe  key  of  a  warehouse  to 
the  buyer  of  goods  contained  therein  is  held  to  change  the 
property  of  the  goods  according  to  the  rule  of  the  civil  law; 
*'  such  delivery  in  such  case  being  not  merely  a  symbol,  but 
the  mode  of  enabling  the  buyer  to  take  actual  possession  as 
soon  as  circumstances  will  permit."  He  also  declares,  page 
85,  that  delivery  of  actual  possession  is  only  necessary  when 
it  is  ix)68ible;  as,  for  instance,  when  the  ship  is  in  the  country 
of  its  owner  at  the  time  of  sale. 

Abbott  does  not  mean  that  the  taking  of  actual  possession  is 
necessary  to  transfer  the  property  of  a  ship;  for  he  had  ante- 
cedently declared  that  a  perfect  transfer  of  the  property  of  a 
ship  may  be  made  by  the  assignment  and  delivery  of  the  bill 
of  sale  and  other  documents  relating  to  the  ship.  His  signifi- 
cation is,  that  the  bill  of  sale  and  other  documents  present 
such  proof  as  authorises  the  purchaser  to  take  actual  posses- 
sion as  soon  as  he  can,  and  which  will  also  justify  him  in  a 
judicial  tribunal  in  enforcing  his  right  of  possession. 

It  is  true,  if  after  the  andval  of  the  ship  at  the  home  port 
the  porohaser  does  not  take  possessionof  her,  this  may  be  con* 
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pidered  as  a  presmnptive  proof  of  simulation,  bat  the  taking 
possession  does  not  perfect  the  title  to  a  ship  sold  whilst  npcm 
the  high  seas;  it  is  only  evidmoe  that  the  transfer  was  real, 
and  not  simulated. 

Before,  then,  the  vessels  arrived  at  New  Orleans  and  wer^ 
attached,  a  perfect  title  existed  in  the  trustees  for  the  benefit 
of  the  preferred  creditors,  so  that  no  conflict  of  laws  could  arise 
between  the  laws  of  Louisiana  and  those  of  New  York. 

After  a  careful  examination  of  this  cause,  we  can  see  no  sof* 
ficient  reason  to  differ  from  the  conclusion  to  which  the  district 
judge  arrived  after  an  able  and  elaborate  investigatioii. 

Judgment  afiSrmed,  with  costs. 

MxBBioK,  C.  J.,  delivered  a  dissenting  opinion. 
Land,  J.,  dissented. 
Rehearing  refused. 


FoBnoN  AmomaraT  worn  BnnEnr  or  OBiPiToaa  n  aor  "Dewmh 
Atsaobmxkt,  WHUff!  MarUn  t.  PoU&r^  71  Am.  Doou  e89»  and  dtetkna  In 


AanoNMENT  lOR  Bknert  ov  CRBDnoBS,  when  made  in  New  Yoi^  and 
valid  there,  will  be  treated  as  ndid  in  Louisiana:  Dord  ▼.  Boimafht  S  Cb.,  M 
Am.  Deo.  678,  and  note  676;  Oheamiig  v.  Jofmtim,  62  Id.  610^  note  616;  and 
eoUeeted  cases  in  note  to  Magik^  v.  PMer,  71  Id.  69a 

SALa  ov  Vbbbbl  Abboad  Good  wtiboot  DiLnrBBTf  wnori  Fniikmi  Bmk 
w.  Stau^  S  Am.  Deou  S68L 
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Everett  v.  Herein. 

iU  MAOm,  a07.] 
Dnat  Statutb  Ezxupniro  vbom  ATT^cmncrr  A3fi>  EzBCcrnov  **  dim  or  tw« 

bones,  not  exoeeding  in  valae  one  hundred  dollan,**  a  hone  worth  more 

than  that  earn  is  not  exempted,  although  it  may  be  the  only  horse  the 

debtor  owns;  and  the  debtor  oannot  protect  any  portion  or  interest  in 

snch  horse:  See  R.  a  of  Me.  of  1867,  o.  81,  sea  36. 
If  Dbbtob  Owira  Two  Uossn,  Nsithxb  or  Which  a  Worth  Oin  Hundrxd 

DoLLABS,  bat  whose  aggregate  Tslne  ezoeeds  that  sum,  he  may  elect 

which  one  shall  be  exempt. 
Brr  ir  Okk  Hobsb  is  or  Lns  axd  Other  or  Okbatir  Valux  thak  Oin 

UwDRKD  DoLLAaa,  the  debtor  has  no  election,  the  former  only  being 

exempts 
DnrroR,  howbykr,  mat  Hold  aa  Exxhft  Two  Bobsbs,  if  the  aggregate 

yaloe  of  both  does  not  exceed  one  hundred  dollars. 
CmzsMsuiP  u  KOT  Factob  di  BxxMpnoN  Laws.    The  exemption  extends  to 

the  property  of  a  "  debtor,**  and  is  not  limited  to  the  property  of  a  citizen. 

Thus  a  citiaen  of  another  state  or  country,  becoming  a  debtor  while  tern* 

porarOy  residing  within  the  state  of  Maine,  is  not  excluded  from  the 

benefit  of  the  exemption  laws  of  that  state,  except  in  the  single  esse  of  a 

fishing-boat 
FtttM  or  RrnxDon^  'Uaum  or  FmooEMSxaQ^  Ain>  SiRyiOB  amd  ArtAOHMiiiT 

OS  Frooibb  are  regolated  by  the  law  of  the  place  where  the  action  is  ia- 

stitnted. 

Trespass  against  the  defendant  as  Bheriff,  whose  deputy  had 
attached,  on  a  writ  agamst  the  plaintiff,  a  horse  which  the 
plaintiff  claimed  was  exempt  from  attachment  The  main 
facts  are  stated  in  the  opinion.  The  case  went  up  on  a  report 
containing  the  evidence,  etc.;  and  upon  this  evidence  the  court, 
with  authority  to  draw  such  inferences  as  a  jury  might  draw« 
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were  to  render  mch  judgment  by  nonsott  or  debnlt  M  the 
legal  rights  of  the  parties  might  reqtdre. 

Blahe  a/nd  Oamseyy  for  the  plaintiff. 
/.  Orangery  for  the  defendant. 

By  Court,  Keitt,  J.  A  statute  of  this  state,  e.  81,  sea  W| 
art.  12,  exempts  from  attachment  and  execution  ^'one  or  two 
horses,  not  exceeding  in  value  one  hundred  dollars;"  and  If 
the  two  horses  exceed  that  sum  in  value,  the  debtor  may  eleet 
wliich  of  the  horses  shall  be  exempt  In  this  case  the  debtor 
had  two  horses,  one  of  the  value  of  eighty  dollars,  and  the 
other  of  the  value  of  one  hundred  and  twenty-five  dollars,  both 
of  which  were  attached  by  the  defendant.  The  debtor  claims 
in  this  suit  to  recover  for  the  one  valued  at  a  sum  less  than 
one  hundred  dollars,  on  the  ground  that  that  horse  was  exempt 
from  attachment. 

It  seems  clear  that  the  legislature  intended  to  exempt  only 
a  horse  not  exceeding  in  value  one  hundred  dollars.  A  horse 
worth  more  than  that  sum  is  not  exempted,  although  it  may 
be  the  only  horse  the  debtor  owns;  and  the  debtor  cannot  pro- 
tect any  portion  or  interest  in  such  horse.  But  the  debtor 
may  hold  as  exempt  two  horses,  if  the  aggregate  value  of  both 
does  not  exceed  one  hundred  'dollars.  The  right  of  election 
in  the  debtor  exists,  and  can  be  exercised  only  where  both 
horses  are  of  greater  aggregate  value  than  the  above  sum,  bofc 
neither  of  them  of  the  value  of  one  hundred  dollars. 

In  this  case  no  right  or  duty  of  election  existed.  One  of 
the  horses  was  exempt,  and  one  was  not  exempt.  There  was 
no  right  or  obligation  on  the  part  of  the  debtor  to  elect,  and 
all  that  was  said  or  done  by  him  in  relation  to  such  election 
was  void  and  inoperative,  and  left  the  rights  of  the  parties  un- 
affected. The  horse  sued  for  was  exempt  by  law  from  the 
attachment  made  by  defendant,  and  his  act  was  illegal,  and 
a  violation  of  the  rights  of  the  plaintiff. 

An  objection  is  made  that  the  debtor,  not  being  a  citizen  of 
this  state,  but  a  resident  of  New  Brunswick,  is  not  entitied  to 
avail  himself  of  any  of  the  provisions  of  our  law  exempting 
property  from  attachment.  This  objection  cannot  prevaiL  It 
a  citizen  of  this  state  attempts  to  secure  the  payment  of  Lis 
debt  or  claim  against  a  foreigner  temporarily  within  our  Juri»> 
diction,  by  availing  himself  of  the  provisions  of  our  laws  au- 
thorizing a  suit  and  attachment  of  the  ^^ debtor's"  property,  he 
cannot  claim  any  greater  rights,  or  cause  the  preoept  ta  be 
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executed  in  any  diflPeient  manner,  than  when  it  ia  against  a 
eitizen  of  Maine.  The  statate  exempts  certain  property  of  the 
^^debtor,"  and  does  not  Umit  the  exemption  to  the  pK^erty  of 
a  citizen  except  in  the  single  case  of  a  fishing-boat. 

The  exception  in  this  single  case  strengthens  the  preeomp- 
tion  that  the  legislature  intended  that,  in  all  other  cases,  the 
specified  property  of  the  debtor  should  be  firee  from  attach- 
ment without  any  limitation  as  to  citizenship.  In  the  absence 
of  any  statute  distinction,  the  general  principle  must  prevail 
that  the  forms  of  remedies,  and  the  modes  of  proceedings,  and 
the  service  and  attachments  on  processes,  are  to  be  regulated 
by  the  laws  of  the  place  where  the  action  is  instituted:  Story's 
Confl.  L.,  sec.  666. 

Judgment  for  plaintiff  for  ninety  dollars  and  costs. 

Tbmnet,  C.  J.,  and  Applbton,  Cuttino,  Mat,  and  Davis,  JJ., 
concurred. 


Lxz  ToBi  CosTBOLs  AS  TO  FoBM  ov  AoTioN  OR  RufKinr:  Btfolk  Bank 
▼.  Kidder,  86  Am.  Deo.  864;  Jordan ▼.  Thorukm,  44 Id.  646;  Woodr.  WaOaim^ 
4om  Id.  662;  ^Meef  ▼.  Jloy,  66  Id.  64a  Thii  iiicladM  the  modt  of  trill,  th* 
lonnof  pleading,  thoqwdify  and  degree  of  evidenoe^  and  the  modeol  redreast 
Harrium  t.  Bdwurd»,  90  Id.  864. 


SooTT  V.  Watson. 

[«  MAxmi,  an.) 

ISTAHT  18  LlABLB  lOB  BIB  TOBIS. 

imAST  IB  LiABUi  nr  TsESPAsa  Quabm  OLAxmaUf  tfaomgh  tiie 

plained  of  waa  oommitted  by  the  ezpreaa  oommaDd  of  hia  filher. 

EABMBrr  n  vor  Axbwxbablb  bob  Tobtb  or  ma  Mnr<»  OHXLBf  oommitted 
in  hia  aheeooe  and  withoat  hia  aathorii^  or  i^ptovaL 


Tbespass  quare  elausum  on  agreed  &cts,  which  are  stated  in 
the  opinion. 

/.  Granger  J  for  the  plaintiff. 
O.  W.  Dyw^  for  the  defendant. 

By  Court,  Appleton,  J.  This  is  an  action  of  trespass  quart 
elauatim  for  breaking  and  entering  the  plaintiff's  close,  and 
carrjdng  away  his  hay;  to  which  the  only  defense  interposed 
is  that  the  defendant  was  a  minor,  acting  under  the  authority 
and  by  the  direction  of  his  father. 

^^Tre9pan€.  Tra'Mgremo^  derivaiur  a  transgrediwndo^^  says 
Lord  C^e«  as  oited  by  the  learned  counsel  £ar  the  defendanti 
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'^  because  it  passeth  over  that  which  is  right:"  Co.  lust  56  b. 
Now,  the  defendant  by  entering  without  the  plaintiff's  license 
or  permission  upon  his  land,  and  cutting  and  carrying  away 
his  hay,  very  much  "  passeth  over  that  which  is  right."  Nor 
is  his  infancy  any  defense,  for  infants  are  liable  for  torts:  Camp- 
bell  V.  Stakes,  2  Wend.  137  [19  Am.  Deo.  561];  FUta  v.  HaUy  9 
N.  H.  441;  School  District  in  MUton  v.  Bragdon,  23  Id.  607; 
Ijewis  V.  Littlefield,  15  Me.  233.  The  parent  is  not  answerable 
^or  the  torts  of  his  minor  child,  committed  in  his  absence  and 
without  his  authority  or  approval,  but  the  minor  is  answerable 
therefor:  Tifft  v.  Tiffly  4  Denio,  177.  The  minor  is  not  exempt 
from  liability  though  the  trespass  was  committed  by  the  ex- 
press command  of  the  father:  Humphrey  v.  DougUus^  10  Vt.  71 
[33  Am.  Dec  177]. 

Nor  can  the  defendant  derive  any  support  from  the  scriptural 
injunction  to  children  of  obedience  to  their  parents,  invoked 
in  defense.  No  such  construction  can  be  given  to  the  command, 
^*  Children  obey  your  parents  in  the  Lord,  for  this  is  right,"  as 
to  sanction  or  justify  the  trespass  of  the  son  upon  the  land  of 
another  and  the  asportation  of  his  crops,  even  though  done  by 
the  express  commands  of  his  father.  The  defense  is  as  unsound 
in  its  theology  as  it  is  baseless  in  its  law. 

Defendant  defaulted  for  ten  dollars. 

Tenney,  C.  J.,  and  Cuttikg,  Davis,  and  Kxsr^  JJ.,  oonconed. 
'May,  J.,  delivered  a  dissenting  opinion. 


JnwAKfs  IdAULm  lOB  HD  TosTB:  See  extended  diacii«nion  of  tfaii  topio 
in  the  ncte  to  ffumpkre^  v.  D<mgkm,  33  Am.  Dec.  179^186;  PeopU  v.  KeatiaO^ 
87  Id.  2f0^  and  note  242$  Baxter  ▼.  Buak,  70  Id.  429.  That  infant  may  be 
liable  in  trover,  see  coUected  caaeo  in  the  note  to  Baaeier  ▼.  j^m^  mipra.  Am 
to  infant's  reaponsibility  for  crimen  see  extended  note  to  Cfotlfreif  v.  Stakt  Id. 
49S-499. 

InFAKT  m    LtABLB  lOR   TOBT  CknOflTTKD  BT  OolOfAKD  OV  HIS    FaTHBR: 

Bee  note  to  Hunnphrey  v.  Dtwyfao^  83  Am.  Deou  ISO*  and  cases  there  cited. 
Neither  will  the  parent's  command  to  his  child  justify  a  criminal  act  done  in 
pnrsnance  of  it:  See  note  to  Oo^rtif  ▼.  Stak^  70  Id.  499L  and  cases  these 
cited. 

pARBiTT  n  LuBLB  lOB  Acn  OV  HXB  GHnj>  where  they  ace  performed 
Dndor  hii  directions:  Carmomdvt  ▼.  Bonli^  64  Am.  Dec  568.  Bat  in  Baker  ▼. 
ilaldeimm,  69  Id.  430»  it  is  held  that  the  father  is  not  liable  for  an  assault  by 
his  infant  child»  even  thoogh  he  knows  the  child  to  be  of  a  vidoos 
See  brief  note  to  same  case  431,  on  parent's  liabilify  for  torts  of  minor 

Thx  principal  CASS  WAS  oiTBD  in  KiipcUrick  v.  ffaU^  67  Me.  543^  to  the 
point  that  minors  are  answerable  for  their  own  torts  although  in  the  ooBimi» 
lion  thereof  they  act  by  the  express  aathority  of  their  paNota. 
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BlOHABDSON   V.  MaINB    InSUBAKOB   Oo. 

[U  Uaivm,  WH,] 
OOBRKVCnOV  OF  IhSVBAHCI  PoUCT  UKDIR   PSOULUR  FACT8.^Bi  mpplM 

by  letter  to  the  agent  ci  an  inanranoe  company  for  inwuiMine,  The  agent 
fiDad  oat  an  application  oontaimng  a  itatement  that  there  waa  "  no  mort* 
gege  **  on  the  property  to  be  inanzed,  and  signed  R.*8  name  to  it  without 
hia  knowledge.  A  policy  was  iwued,  referring  to  the  application  aa  part 
ef  the  policy,  and  with  the  condition  annexed  that  "the  aaiared,  by  hii 
aoeeptance  of  this  policy,  oovenaati  and  engagea  that  the  said  applioa- 
tioQ  oontaina  a  jnst^  foU,  and  true  statement  of  all  the  facts  and  circam- 
stanoea  in  logurd  to  the  condition,  situation,  valae,  and  risk  d  the 
property  insured."  Otherwise  the  polii^  should  be  void.  There  was, 
m  fad,  a  mortgsge  upon  the  property  inaored.  R.  accepted  the  policy. 
Upon  this  state  of  foots,  it  waa  held:  1.  That  by  accepting  the  policy, 
R.  oorenanted  and  agreed  as  stated  abore,  and  thereby  ratified  the  mj^ 
plication;  2.  That  the  company  were  not  boond  by  the  letter  from  R.  te 
their  agent;  3.  That  the  policy  waa  the  baaia  of  the  action,  and  waa  not, 
from  ite  Tory  term%  execnted  upon  the  application  contained  in  the  let- 
tor;  i.  That  the  representetion  that  there  was  no  mortgsge  on  the  prop- 
er^ waa  material,  though  the  company  had  no  lisn  on  the  real  estate 
mortgaged;  6.  That  the  condition,  etc,  formed  a  part  of  the  contract^ 
and  that  IL  waa  bound  thereby* 

Fabtiis  to  All  Wbittxn  CoimLkon  asm  BvnooD  to  hayb  Mamifhitid 
THBEB  iHTSimoira  nr  Tbbmb  of  sooh  contraete;  and  when  one  party  !■ 
bound  only  by  the  other*8  oompliaaoe  with  oortaiB  eonditiona  expressed, 
and  those  conditions  are  not  complied  with,  tiM  lormar  party  ia  not  boond 
mlaw. 

Oovsn  WILL  vat  SuBmrun  Ajtothsb  Oontbiot  te  plaoa  of  one  made 
lyy  tiM  partiea. 

AcnoH  on  an  insnranoe  poliqr  issned  by  the  defendants. 
The  case  was  heard  on  report  The  &cts  are  stated  in  the 
opinion. 

Oearge  Walker  and  Bian  Bradbury ^  for  the  plaintiff. 

Crass  and  TopUff^  and  Williams  and  Cutler^  for  the  defendants. 

By  Coort,  Tbnnbt,  C.  J.  Israel  Cox  was  the  agent  of  the 
Maine  Insurance  Company  in  soliciting  applications  for  insur- 
ance. In  the  month  of  August,  in  the  year  1865,  he  was  at  the 
plaintiff's  place  of  business  in  Jonesborough,  and  viewed  his 
Btore  and  took  some  admeasurements  and  represented  to  him 
that  he  was  ready  to  obtain  insurance  on  his  buildings,  etc^ 
but  at  that  time  no  application  was  made  by  the  plaintiff. 

On  September  26,  1856,  the  plaintiff  wrote  to  Cox,  request 
liig  him  to  obtain  in  some  good  stock  insurance  company  in- 
on  his  store  and  goods,  and  on  another  building 
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standing  upon  his  land,  in  which  he  stored  some  merchandise. 
A  policy  was  obtained  by  Cox  from  the  Maine  Insurance  Com- 
pany, insuring  against  loss  by  fire,  for  one  year  from  October 
8, 1865,  the  property  referred  to  in  the  lett^;  and  oa  October 
6, 1 855,  Cox  sent  the  policy  to  the  plaintiff.  The  buildings  and 
the  greater  part  of  the  goods  insured  were  destroyed  by  fire  on 
November  29, 1855.  The  defendants  deny  their  liability  be- 
cause the  application  annexed  to  the  poUcy,  which  has  the 
name  of  the  plaintiff  as  the  applicant,  signed  by  Cox,  to  a 
seventii  part  of  the  interrogatory,  whether  there  was  any  mort- 
gage upon  the  property,  it  is  answered,  '^  No  mortgage,''  and  it 
is  admitted  that  there  was  an  outstanding  mortgage  upon  the 
land  on  which  the  buildings  stood,  and  upon  which  was  due 
the  sum  of  two  hundred  dollars. 

The  policy  contains  the  following  language:  '^  This  policy 
is  made  and  accepted  in  reference  to  the  application  for  it, 
and  to  the  conditions  herein  annexed,  which  are  hereby  made 
a  part  of  the  contract,  and  are  to  be  resorted  to  in  order  to 
ascertain  and  determine  the  rights  and  obligations  of  the  par- 
ties hereto,  in  all  cafes  not  herein  otherwise  expressly  pro- 
vided for.  And  the  assured,  by  his  acceptance  of  this  policy, 
covenants  and  engages  that  tiie  said  application  contains  a 
just,  full,  and  true  statement  of  all  the  facts  and  circumstances 
in  regard  to  the  condition,  situation,  value,  and  risk  of  the 
property  insured,  and  that  if  any  fact  or  circumstance  shall 
not  have  been  fairly  represented,  the  risk  taken  by  this  com* 
pany  shall  cease,  and  ttiis  policy  shall  be  void.'' 

The  plaintiff  treats  the  application  in  his  letter  of  Septem- 
ber 25, 1855,  as  the  only  one  in  the  case  which  can  affect  him, 
and  says  the  denial  of  the  existence  of  a  mortgage  upon  the 
property  is  not  his  denial. 

It  is  not  improbable  that  the  answer  to  the  seventh  inter- 
rogatory in  the  application,  which  is  annexed  to  the  policy, 
was  not  noticed  by  the  plaintiff  when  he  received  it  frtnn  Cox. 
But  as  he  received  the  policy,  paid  the  pranium,  and  has  in- 
stituted the  present  suit,  he  must  be  regarded  as  having  re- 
ceived and  accepted  the  policy  as  it  issued  from  the  company. 
If  he  did  not  so  receive  and  accept  it,  he  has  no  ground  ol 
action  thereupon. 

By  the  acceptance  of  the  policy,  according  to  the  terms  just 
quoted,  the  plaintiff  covenanted  and  engaged  that  the  applica- 
tion contained  a  just,  full,  and  true  statement,  etc.,  in  regard 
to  the  condition,  etc.    He  must  therefore  have  ratified  the  aeli 
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of  Cox  in  aflSziiig  his  rignatoie  to  the  application,  and  in  the 
answers  to  the  several  intern^tories  therein,  and  the  same 
are  to  have  the  effect  they  would  have  if  the  signatue  was 
made  with  his  own  hand. 

The  question  is  not  so  much  what  the  phuntiff  stated  or 
represented  in  his  letter  to  Cox,  of  September  26, 1855,  but 
upon  what  representations,  statements,  and  denials,  and  war- 
ranties the  insurance  was  made  by  the  company.  It  does  not 
appear  that  the  directors  of  the  company  had  any  knowledge 
of  this  letter,  and  the  policy  could  not  have  issued  upon  the 
facts  therein  stated  alone. 

It  is  true  Cox,  the  agent  of  the  company,  knew  all  which 
was  contained  in  the  letter,  but  the  ][X>licy,  which  is  the  sole 
basis  of  the  present  action,  from  its  terms  was  not  executed 
upon  the  application  contained  in  that  letter,  and  the  company 
cannot  be  holden,  as  they  might  be  if  the  letter  was  referred 
to  as  containing  tiie  statements,  etc.,  as  a  part  of  the  contract 

The  policy  is  countersigned  by  Cox,  as  the  agent  of  the  com- 
pany, after  the  execution  thereof  by  the  president  and  secretary, 
in  obedience  to  a  provision  that  the  same  may  become  binding 
upon  the  parties.  But  such  countersigning  cannot  alone  make 
the  policy  effectual  as  issued  upon  the  application  in  the  plain- 
tiff's letter  to  Cox,  of  September  25,  1855:  LoweU  y.  Middle$ez 
Jf.  A  F.  Ins.  Co.,  8  Cush.  127. 

But  it  is  insisted  in  behalf  of  the  plaintiff  that  the  erroneous 
answer  to  the  seventh  interrogatory  in  the  application  is  entirely 
immaterial  in  a  stock  company  which  has  no  lien  upon  the 
real  estate  upon  which  the  property  insured  is  situated.  In 
Davenport  v.  Mutual  Fire  Ins.  Co,,  6  Cush.  340,  the  court  held 
a  similar  repiresentation  in  an  application  for  insurance  was 
clearly  material,  irrespective  of  the  lien.  And  the  doctrine  of 
this  case  is  affirmed  in  the  case  of  Pochard  v.  Agawam  M.  F. 
In$.  Co.,  2  Gray,  334. 

Parties  to  all  contracts  in  writing  are  supix)eed  to  have  the 
intentions  which  are  clearly  manifested  by  the  terms  thereof 
And  when  one  party  is  bound  only  by  a  compliance  by  the 
other  with  certain  conditions  expressed,  and  those  conditions 
are  not  complied  with,  the  former  party  cannot  be  by  law 
holden.  In  the  case  before  us,  the  conditions,  etc.,  make  a 
part  of  the  contract.  They  are  free  from  ambiguity  and  doubt 
A  statement  in  the  application,  which  is  one  of  the  conditions, 
is  not  in  fact  true,  though  no  moral  wrong  is  imputed  to  the 
plaintiff.    The  court  cannot  withdraw  this  statement  from  its 
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oousideration.  The  parties  liave  made  it  essential;  and  to  dis- 
regard it  would  be  the  substitution  of  another  contract  for  that 
made  by  the  parties. 

Again:  it  is  contended  for  the  plaintiff  that  upon  the  con- 
Btruction  claimed  for  the  company,  the  ^'  condition,  situation, 
value,  and  risk"  of  the  property  insured  could  have  had  no 
reference  to  the  outstanding  mortgage.  The  store  and  the 
barn  were  covered  by  the  mortgage.  The  company  deemed  it 
important  to  know  everything  which  the  questions  in  the  ap- 
plication were  suited  to  elicit.  Whether  there  was  a  mortgage 
upon  the  property  upon  which  the  insurance  was  sought  was 
one  of  these  important  questions.  This  question  had  relation 
to  this  property.  And  it  cannot  be  denied  that  this  question 
had  some  reference  to  the  condition  and  situation  of  the  prop- 
erty, touching  the  title  thereto,  and  that  the  value  of  the  insur- 
able interest  of  the  plaintiff,  and  the  risk  of  the  insurers,  was 
essentially  involved. 

The  risk  of  the  company  was  to  cease,  and  the  policy  was  to 
be  void,  if  any  fact  or  circumstance  had  not  been  fSsiirly  repre- 
sented. The  contract  contained  no  provision  that  the  risk 
should  continue  in  relation  to  that  portion  of  property  insured 
concerning  which  no  misrepresentation  had  been  made  in  the 
application,  but  it  was  entire,  and  the  risk  was  to  cease,  and 
the  policy  to  be  without  effect,  on  the  discovery  of  the  existence 
of  such  &cts  or  circumstances:  Broum  v.  Peopl^B  M.  F.  Ins.  Co^ 
11  Cush.  280. 

According  to  the  agreement  of  the  portieSi  the  plaintiff  is  Is 
become  nonsuit. 

Afpleton,  Currmo,  Mat,  and  Davis,  JJ.,  ooncurred* 


Afl  TO  MisDiacBimoir  ow  Insurkd  Pbopibtt,  avd  Dmrorcnov 
RBnuBBiNTATioirfl  AMD  WAKRAMTna  in  the  law  of  intonnoe^  see  extended 
note  to  Fmokr  y,  JSima  nt  Ina.  CkK,  16  Am.  Deo.  462^71.  Hub  note  alee 
treats  of  the  applioation  as  part  of  the  policy,  and  shows  when  warranties  may 
be  modified  by  the  application,  as  weU  as  a  qoalification  of  the  mle  as  te 
statements  in  the  policy.  It  also  shows  the  effect  ef  an  agent's  knowledge  el 
the  facts  in  effecting  an  insurance. 

MzSREPUSKIfTAnON    BT   ASSUBXD  THAT  IXSUBMD  PBOFBmr   IS   NOT   In- 

ouvBXRBD^  in  answer  to  a  direct  interrogatory  on  that  point  in  the  applica* 
tion,  renders  the  policy  Toid:  Clark  v.  N.  SL  MuL  Fire  Ins,  Co.,  S3  Am.  Dea 
44,  and  ooUected  cases  in  note  thereto  53.  So  will  the  poli^  be  Titiated  by 
the  suppression  of  material  facts  by  the  insured,  thoogh  by  mistake  or  inad* 
▼ertenoe,  without  actual  fnuid;  but  the  insured  is  not  expected  to  go  inte 
details  about  which  tho  insurer  manifests  no  interest  and  makes  no  inqjoHrji 
Beha  V.  Firt  /as.  Co,,  66  Id.  663,  and  note  667. 


18S9.]  Sawysr  i;.  Eastbbh  Stsamboat  Ca  463 

MUBTAnBIIBBT  18  HOT  AVASLABLM   WHSBB   APFUCAnOM  IS  TUMtAMMD  ST 

AoBNT  ov  Ihsukkk:  Hartford  ProieOiom  Im§,  Co,  ▼.  Harmtr^  09  Am.  Deo. 
884,  and  note  707,  ref«Riiig  to  other  ouot. 

COKTRACT  SHOTTLD  BB  CONBTRITBD  AoOOBDOrO  TO  Tt%  ToOn  M  UldenAood 

ind  UMnted  to  by  the  parties:  CbrnfletfT.  Fwmfihrtff^  68  Am.  Deo.  611|  Bh^ 
torn  ▼.  Origin^  67  Id.  76;  note  to  Btfum  ▼.  HmA^  70  Id.  fi6i. 

Thb  frvcipal  cuun  wiui  oitxd  in  each  of  the  fonowmg  aathoritiei^  and 
to  the  pomt  stated:  Where  %  policy  of  fnanrance  oofered  »  store  and  the 
(oods  in  it,  and  the  property  was  represented  to  be  nninciimbered  when  in 
(act  the  store  was  nnder  n  mortgpigB^  the  policy  was  held  to  be  Toid  as  to  the 
(oods  as  weU  as  the  storey  the  eontraet  being  entire.  It  was  also  held  that 
the  company's  lien  for  the  payment  of  the  premium  note  and  assessments 
was  affected  by  the  errooeons  answer,  there  being  in  fact  an  incambranee: 
Qnmid  ▼.  York  Co,  MmL  Fbtt  Int.  OfK,  47  Me.  4ia  Where  by  the  terms  of  a 
policy  it  is  to  be  void  if  the  assured  does  not  show  that  he  has  accurately 
wpresonted  the  nature  and  extent  of  his  interest  in  the  property  insured,  if 
there  are  several  different  parcehi,  valued  separately,  one  of  which  he  held 
as  collateral  security,  and  another  in  which  he  had  no  interest^  his  omission 
to  discloee  these  facts  is  fatal  to  his  right  to  recover  for  any  portion  of  the 
property  covered  by  the  policy:  /)ay  v.  Charter  Oak  F,  db  if.  /iss.  Co,,  61  Id. 
101.  If  an  insurance  company  deems  incumbrancee  to  be  materisl,  its  agent 
should  make  iniiniriee  in  relation  thereto.  And  when  such  inquiry  is  made^ 
er  when  the  spplicant  undertakes  to  disdose  the  pertienlar  nature  of  his 
iBtsrest^  his  representations  must  be  substantially  correct^  er  tfie  policy  wfO 
U  void:  Jtejfc  T.  PAaaiB /m.  Ca»  76  Id.  689. 


Sawyer  v.  Eastern  Steamboat  Compakt. 

l«MAnni,400Ll 
Cmjbib  or  Comiozr  Law  bays  OcmousBBfr  JuBiBDmnov  with  Ooom 

or  AuofnuLTT  in  oases  of  collisicns  at  sea. 
Ir  PaBTT  ELion  Ooiocoir-LAW  Bjemsdt,  he  must^mbmit  to  the  procedure 

el  the  courts  affording  that  remedy.    By  such  decticm  both  parties  be- 

oome  entitled  to  have  the  common  law  administered  as  it  ezistB»  and  also 

to  a  trial  by  Jury. 

PXiAUiTirr  HAVXHG  ObOBMX  his  IVnUTlC  MUn  AbIDB  TIB  RjHIULT. 

BoTLBs  or  Abmibaltt  aiui  not  Nscesbabilt  Part  or  Oommov  Law,  al- 
thouj^  they  may  be  such  as  to  commend  themaelveB  to  judicial  wisdooL 
And  it  is  not  proper  to  give  them  to  the  jury  as  rules  of  the  common  law. 

BmLBS  or  Navioation  akd  UaAon  or  Ska  are  not  regarded,  in  oourts  el 
common-law  jurisdiction,  as  positive  in  their  nature;  at  leasti  not  so  as  is 
bind  masters  or  owners  in  sll  casee  with  the  force  of  law. 

Whkhbb  Dun  Caiui  has  bsxn  Bzkbciskd^  or  Kiouosmor  Ezibxb^  is 
Qbdoiaiult  QuBmov  or  Fact  at  common  law,  and  depends  often  upott 
a  great  variety  of  circnmstances. 

OOUUSIOKS  UrOK  NaVIOAIIIJI  WaTXBS  abb  GOVKBirXD  BT  SAMB  PUBOIPLBr 

of  common  law  as  apply  in  cases  of  collision  of  carriagee  upon  higjiways. 
In  neither  case  can  the  exercise  of  das  care  sod  skill  be  questioned  ss 
matter  of  law. 
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Laws  vot  PBxyiiLiira  ab  Law  wnmwT  Pboot  in  Jwannonxm 

Causb  is  Tbud  cannot  be  given  aa  abaolnte  rnlea  eziatiiig  for  the  gnkU 
anoe  of  the  jury.  If  not  admitted  or  oancededy  th^  moat  be  proved  ■■ 
other  mattera  of  £aot. 

Party  has  No  Braar,  whxbb  Qunnoir  of  NsouosffOB  n  Baiud^  vo 
SsiZB  upon  one^  or  two^  or  more  of  the  facta  bearing  npon  the  qneatiflQ 
of  f anlt,  and  aak  the  ooort^  by  meana  of  an  instraotaaoy  to  rule  npon  their 
efifect^  or  npon  their  weight  aa  eyidanoe.  Snoh  an  mafemetion  woold  be 
erroneoua. 

VXBDIOT  or  JUBT  GiVINO    DaMAOBS   lOB   OaT.T.IIgftlf  AT   SbA  WnX  JfOf  Mi 

DiSTUBBBD  where  the  jnrora  have  aeted  fairly  and  witfaoot  bia%  praj*" 
dice,  paoaion,  or  evident  mistake. 

Case  for  damages  occasioned  to  the  schooner  Blram  by  tba 
steamer  Admiral.  The  jury  were  instructed  that  the  bordfln 
of  proof  was  on  the  plaintiff  to  prove  the  defendants  in  fietiili. 
If  the  collision  was  occasioned  without  fault  on  either  side,  a 
mere  accident,  the  action  could  not  be  maintained.  If  by  fault 
on  both  sides,  it  could  be  maintained,  and  the  damages  should 
be  divided.  If  by  fault  of  the  Admir^  only,  the  plaintiff  would 
be  entitled  to  recover  for  all  the  damages  sustained  by  him. 
That  it  was  a  rule  at  sea  that  a  vessel  going  free  must  give 
way  to  one  on  the  wind;  one  on  the  larboard  tack  gives  way 
to  one  on  the  starboard  tack;  and  steamers  must  give  way  to 
sailing-vessels.  These  rules  are  based  upon  the  simple  princi- 
ple ''  that  the  vessel  which  can  alter  her  course  most  easily 
must  do  so,"  and  they  are  often  qualified  by  this  principle. 
And  that  the  jury  should  find  fit>m  all  the  evidence  which 
party  was  in  fault,  or  whether  either  was.  The  refused  instmo- 
tion  is  in  the  opinion.  Plaintiff  excepted  to  the  ruh'ngs  and 
failure  to  rule,  and  moved  for  a  new  trial,  on  the  ground  that 
the  verdict  was  i^ainst  the  weight  of  evidence. 

F.  A.  PikCj  for  the  plaintiff,  on  exceptions. 
Aaron  Haydefiy  for  the  defendants,  on  exceptions. 

By  Court,  May,  J.  This  is  an  action  on  the  case  fbimded 
upon  a  collision  between  the  plaintiff's  schooner  Hiram  and 
the  defendants'  steamer  Admiral,  which  occurred  in  a  fog  upon 
Passamaquoddy  bay,  in  a  thoroughfare  leading  into  the  harbor 
cf  Eastport. 

It  is  not  denied  that  the  courts  of  common  law  have  a  con* 
current  jurisdiction  with  courts  of  admiralty  in  cases  of  this 
kind.  If,  however,  a  party  elects  the  common-law  remedy,  he 
thereby  volimtarily  submits  to  the  legal  principles  and  modes 
of  proceeding  which  prevail  in  the  courts  affording  that  rem- 
edy.   By  such  election,  both  parties  become  entitled  to  have 
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Ae  cnfrnmnn  law  adminiBteied  as  it  existSi  and  also  to  a  trial 
by  jury. 

In  the  case  before  ns,  the  general  instmctioDS  which  wen 
g;iyen,  so  fiir  as  they  went,  are  such  as  nnder  the  finding  of 
the  jnry  the  plaintiff  has  no  ground  to  complain  of^  nor  does 
his  counsel  now  raise  any  exceptionB  thereta  It  may  perhaps 
be  found  that  the  rule  laid  down  by  the  presiding  judge  in 
cases  of  mutual  fault  or  negligence  is  the  rule  of  the  maritime 
code,  and  not  of  the  common  law.  It  is  said  by  Parsons,  in 
his  work  on  mercantile  law,  p.  883,  note  1,  that  ^^  in  courts  of 
common  law  if  both  parties  are  in  fault  the  loss  rests  where  it 
fetlls; "  and  the  cases  of  VennaU  ▼.  Oamer^  1  Cromp.  ft  M.  21; 
RaJthbwn  v.  Payne^  19  Wend.  899;  Bame$  y.  Oofe,  21  Id.  188; 
Bimpwn  y.  Hand^  6  Whart  811  [36  Am.  Dec.  231];  and  KMy 
y.  Cvmninghamj  1  Cal.  365 — are  there  cited  to  sustain  the  doc- 
trine.  In  addition  to  these  cases,  we  refer  to  Cardey  y.  WhiU^ 
21  Pick.  264  [32  Am.  Dec.  259],  in  which  Shaw,  C.  J.,  in- 
structed the  jury  that ''  in  case  of  collision,  either  at  sea  or  in 
a  harbor,  to  enable  the  plaintiffs  to  recoyer,  it  must  appear 
that  the  accident  was  not  caused  by  any  negligence  or  want 
of  skill  on  their  part,"  and  the  correctness  of  this  instructiMi 
appears  to  haye  been  aflSrmed  by  the  full  courL  If,  howeyer, 
the  presiding  judge  in  the  case  before  us  was  in  error  in  sup* 
posing  the  common-law  rule  to  be  the  same  as  that  which  pre* 
yails  in  courts  of  admiralty,  the  yerdict  cannot  be  disturbed 
for  this  cause,  inasmuch  as  such  a  rule  is  more  fEiyorable  to 
the  plaintiff  than  to  the  other  side,  and  the  jury,  under  such 
instruction,  must  haye  found  that  whether  the  plaintiff  was  in 
foult  or  not  the  defendants,  and  those  for  whose  acts  they  were 
by  law  responable,  were  not  Under  such  circumstances  there 
is  no  ground  upon  which  the  defendants  can  be  held  liable. 

It  appears,  howeyer,  that  the  judge  was  requested  to  instruct 
the  jury  "if  they  should  find  that  the  persons  in  charge  of  the 
steamer  saw  the  schooner  in  season  to  notify  her  of  their  ap* 
proach  by  ringing  the  bell  or  blowing  the  whistle,  before  the 
schooner  saw  the  steamer,  and  in  ccxisequence  of  neglecting  to 
do  so  the  collision  occurred,  then  they  were  in  fEiult,  and  the 
defendants  should  pay  the  damages,  unless  they  should  also 
find  that  the  yessel  was  in  fault  for  some  other  cause."  This 
instruction  was  refosed,  and  the  judge  declined  to  say  any- 
thing specifically  about  the  duty  of  the  steamer  to  blow  her 
whistle  or  ring  her  belL  It  is  now  contended  that  this  in* 
siructioo,  as  matter  of  law,  should  haye  been  giyen. 
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Our  Inquiry,  then,  is,  Is  this  requested  instruction  in  accord- 
ance with  the  principles  of  the  common  law  ?  It  by  no  means 
follows  that  such  is  the  common  law,  even  if  it  shotdd  appear 
that  courts  of  admiralty  and  maritime  jurisdiction  have  decided 
that  proper  care  and  prudence  require  that,  under  similar  or 
the  same  circumstances  stated  in  the  request,  it  was  the  duty 
of  a  steamer  to  blow  her  whistle  or  ring  her  bell.  The  law  by 
which  such  courts  are  controlled  may  have  its  precise  rules  by 
which  to  determine  with  accuracy  a  question  of  duty  or  fault, 
and  by  these  rules  the  judgment  of  such  courts  may  be  bound. 
These  rules  may  be  such  as  commend  themselves  to  judicial 
insdom,  and  yet  be  no  part  of  the  common  law.  The  rules  of 
navigation  and  the  usages  of  the  sea,  although  they  are  impor- 
tant to  be  observed,  and  the  neglect  of  them  may  go  fSsir  to  show 
a  want  of  care  or  skill,  are  not  regarded  in  this  country,  in  our 
courts  of  common-law  jurisdiction,  so  positive  in  their  nature 
as  to  bind  masters  or  owners  in  all  cases  with  the  force  of  law: 
Parsons  on  Merc.  L.  384,  385.  These  technical  rules  or  usages 
of  the  sea,  as  established  or  recognized  by  the  maritime  law, 
are  important  facts  to  be  presented  to  a  jury,  without  which  it 
might  be  very  difficult  for  them  to  detemune  whether  due  care 
and  skill  in  most  cases  had  been  exercised  or  not;  but  they 
are  not  rules  of  the  common  law,  and  cannot  properly  be 
given  to  the  jury  as  such. 

At  common  law,  whether  due  care  has  been  exercised  or  neg- 
ligence exists,  is  ordinarily  a  questicm  of  £Etct  depending  upon 
a  great  variety  of  circumstances.  It  is  so  in  cases  of  collision 
of  carriages  traveling  upon  our  highways;  and  the  same  prin- 
ciple applies  to  collisions  upon  navigable  waters.  The  duty  of 
the  person  driving  the  team  in  one  case,  and  of  the  master  of 
the  vessel  in  the  other,  to  exercise  due  care  and  skill,  cannot 
be  questioned  as  matter  of  law;  and  these  cannot  be  exercised 
in  cases  where  there  is  an  unnecessary  departure  from  the  laws 
and  the  usages  which  prevail  in  the  case.  These  laws,  if  they 
exist  by  statute  or  at  common  law,  may  be  given  by  the  coort 
to  the  jury  as  such,  but  if  they  are  laws  of  another  jurisdictioQ, 
whether  foreign,  maritime,  or  any  such  as  do  not  prevaO  as  law 
without  proof  in  the  jurisdiction  where  the  cause  is  being  tried, 
then  the  presiding  judge  cannot  properly  be  caUed  upon  ti> 
itate  them  as  rules  absolutely  existing  for  the  guidance  of  the 
jury.  If  they  are  not  admitted  or  conceded,  they  must  be 
proved  as  other  matters  of  fact 

It  is  the  boast  of  the  common  law  that  questions  of  fact  aro 
for  the  jury,  while  the  law  only  is  for  the  court    The  commoo- 
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law  scales  by  which  the  evidence  is  to  be  weighed,  hi  cases 
like  the  one  before  us,  is  a  jury  of  the  vicinage,  and  their  in- 
telligence and  honesty  are  to  be  the  watchful  guardians  of  the 
beam.  Especially  is  the  question  for  the  jury  in  a  case  like 
that  involved  in  the  requested  instruction  before  us.  What 
common  care  and  prudence  required  of  the  plaintiff  and  of 
the  defendants  at  the  time  of  the  collision  for  which  this  suit 
was  brought,  and  what  amounted  to  negligence,  depending,  as 
it  did,  upon  a  great  variety  of  facts  and  circumstances  appar^ 
ent  in  the  case,  was  wholly  for  the  jury.  If  the  requested  in< 
struction  had  been  given,  the  province  of  the  jury  would  have 
been  invaded.  It  is  not  the  right  of  a  party  in  cases  of  this 
kind  to  seize  upon  one,  or  two,  or  more,  of  the  tads  bearing 
upcm  the  question  of  fault,  and  ask  the  court  to  rule  upon  their 
wei(^t  as  evidence,  or  their  effect.  The  question  of  fault  in 
the  persons  having  charge  of  the  steamer  depended  in  some 
measure  upon  many  other  circumstances  disclosed  in  the 
evidence  beside  those  stated  in  the  request,  all  which  must 
necessarily  be  taken  into  consideration  in  order  to  a  just  de- 
termination of  the  question  involved.  Among  these  circum- 
stances may  be  mentioned  the  density  of  the  fog,  the  speed  of 
the  steamboat,  its  position  and  proximity  to  the  schooner,  the 
bearing  of  the  vessels  toward  each  other,  and  the  danger  to  be 
apprehended.  To  hold  as  matter  of  law,  as  is  now  contended, 
that  a  steamboat  which  might  first  happen  to  see  another 
vessel  in  season  to  do  so  should  in  all  cases,  by  the  blowing  of 
her  whistle  or  the  ringing  of  her  bell,  notify  such  vessel  of  her 
approach  before  the  other  vessel  should  see  the  steamboat,  or 
be  chai^(eable  with  fault  and  the  i)ayment  of  damages,  unless 
the  other  vessel  was  in  fault,  and  this,  too,  without  any  refer- 
ence to  the  other  existing  circumstances  in  the  case,  would  be 
most  manifestly  unjust.    The  common  law  has  no  such  rule. 

This  case  is  not  very  much  unlike  the  case  of  Cardey  v. 
WhiUy  21  Pick.  254  [82  Am.  Dec.  259],  before  cited,  in  which 
it  was  held  that  whether  common  care  and  prudence  required 
of  the  plaintiffs  to  have  a  light  on  their  deck,  and  the  omis- 
sion to  have  it  amounted  to  negligence,  must  depend  upon  the 
darkness  of  the  night,  the  number  and  situation  of  the  vessels 
in  the  harbor,  and  all  the  other  circumstances  connected  with 
the  transaction,  and  that  this  was  a  question  of  fact  within  the 
province  of  the  jury.  The  requested  instruction  was  therefore 
rightly  withheld. 

Oar  next  and  only  remaining  inqniiy  is,  whether  the  v•^ 
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diet  is  againrt  evidence.  Each  party  put  in  Buch  evidence  aa 
was  deemed  desirable.  The  instructions  to  the  jury  were  not 
unfavorable  to  the  plaintiff,  and  none  which  were  requested 
and  could  properly  have  been  given  were  withheld.  Able  coun- 
sel upon  both  sides  undoubtedly  gave  to  the  jury  all  the  light 
which  the  rules  and  usages  of  the  sea  and  the  evidence  before 
them  could  throw  upon  the  case.  The  place  of  the  collision, 
the  deceptive  nature  and  density  of  the  fi>g,  at  the  time;  the 
number  and  frequency  of  the  vessels  passing  in  the  waters  or 
thoroughfare  where  the  steamer  and  schooner  met;  the  speed 
with  which  each  was  moving,  and  their  direction  with  refer* 
ence  to  each  other;  the  force  and  direction  of  the  wind;  and  all 
the  facts  and  circumstances  relating  to  the  management  and 
control  of  the  steamboat  on  the  one  side,  and  the  schooner  on 
the  other,  together  with  evidence  of  all  such  usages  of  the  sea 
as  either  party  wished  to  put  in — ^were  presented  to  the  jury; 
and  they  have  come  to  the  conclusion  that  the  steamer  was 
without  fault,  or  that  the  collision  was  the  result  of  inevitable 
accident.  It  is  possible  that  a  court  of  admiralty  might  have 
come  to  a  different  result.  The  cases  cited  by  the  plaintiff  are 
most  of  them,  if  not  all,  cases  in  admiralty,  and  they  show 
what  degree  of  care  was  required  by  the  maritime  code  of  steam 
and  other  vessels,  under  the  circumstances  of  each  particular 
case;  and  also  what,  in  the  judgment  of  such  courts,  amounts 
to  negligence  or  fault.  But  none  of  these  cases  furnish  an  in* 
fiJlible  rule  for  the  case  at  bar.  Every  case  must  depend  upon 
its  own  facts.  It  may  be,  too,  that  this  court,  in  view  of  all 
the  facts  in  this  case,  would  have  come  to  a  different  condusion 
than  that  to  which  the  jury  have  arrived.  But  if  this  or  any 
other  court  would  have  decided  differently  in  regard  to  the 
facts,  still,  if  the  jury  have  acted  fairly,  without  bias  or  preju- 
dice, passion  or  evident  mistake,  their  verdict  must  stand.  In 
view  of  all  the  evidence  which  the  case  presents,  we  are  unable 
to  discover  any  legal  cause  which  authorizes  us  to  deprive  the 
defendants  of  the  verdict  which  they  have  obtained.  The 
plaintiff  having  chosen  his  forum  must  abide  its  result. 


Exceptions  and  motion  overruled. 

Tennst,  G.  J.,  and  Afpleton,  Cuttino,  and  DAyia»  JJ., 
eurred. 


OcurouaBiirr  Jusmnonoir  or  Oomiov-iiAw  Ooom  a>b  Ooom  es 
MnukLnr  or  MABmm  Gasm:  8m  Osw  ▼.  IFMIe^  IS  Aik  DsSi  M|  mAs  «• 
JCMfv  T.  4iM^  02  Id.  234-240. 
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LiABEurr  oy  ViBfwnAHP  nm  OwnwaB  wcm  Imjumob  Cavod  btOoii* 
LonoH  11  diaeqiaed  tally  in  the  note  to  Broadweily.  Swigert,  45  Am.  Dee.  61-4X1. 
Tarione  points  of  the  §ifUaim$  are  treated  of  in  this  note.  As  to  efleot  of  eoo- 
tnbiitory  negligence  on  right  of  action,  see  CarMs  ▼.  Mottpm^  48  Id.  440^  and 
eoOected  cases  in  note  thereto  444. 

Ih  OauJBioiai  ov  Visbblb,  On  nr  Fault  is  BnFOirgiBU»  if  the  other  doss 
■ot  oonfanbnte  to  the  injnxy:  KnowiUm  t.  8aii\fi>rdf  02  Am.  Dec  M9. 

Ih  CoiUBuni  ob  YnnLB  bt  Aocidxiit,  if  neither  be  in  fault,  or  both  be 
in  fanlt^  the  misfortone  must  be  borne  by  those  on  whom  it  faUs,  at  eommcn 
law;  bat  in  admiralty  the  loss  would  be  apportioiied  or  dirided  equally  be- 
tween them:  KuowUom  t.  San^crd^  52  Am.  Deo.  648L 

NaouoKfOB  DxfnrBD:  Mad  Mforeie.  /?.  jR.  Cb.  t.  Barber^  87  Am.  Dec  tl% 
and  note  827,  wwtaiwing  collected  casss;  ITarrk  t.  LUdyUd,  89  Id.  546^  and 
■ote551. 

WuiT  Faokb  axd  CaauwnAxcn  Comrrmrrm  Etxdbncs  of  CABMLMssxmm 
is  a  questian  of  law  f  or  the  courts.  But  what  particular  weight  will  be  given 
to  these  facts  and  cireunistances  is  a  matter  for  the  Juiy:  €feHb$  t.  CaHfitmim 
gkam  Nam.  Ch.,  70  Am.  Dec  860. 

Fqbbiov  Laws HU8TBB  Pbovbd  ab Faoib:  Owmt.  J3o|ff(% 92  Am.  Dec  141^ 
and  note  148;  Phiilip$  t.  Ortgg,  88  Id.  158;  Pefton  t.  Plaimer,  42  Id.  1971 
JUbiT.iSfclooiMri{biateme0^52Id.577;  Bimghtaling  t.  Ball,  69  Id.  331;  Bt^* 
/crd  T.  HoOhnan,  60  Id.  223.  How  proved  in  Haine:  See  Pens&eoof  etc  B,  B. 
Cb.  T.  BmM;  71  Id.  753. 

BamsQ  Asnm  VBBmor  ov  BxoiaBiva  DAKAOBst  See  8L  Martim  t.  Dm' 
wo^er^  61  Am.  Dae  4H  sod  note  400;  note  to  Peoiiii  jSrU^  Jss^n  ▼.  Xseml^ 
7IId.967. 


Bounds  v.  Gitt  of  Bangob. 

FmuD  OnnsB  oabbot  Junorr  ab  OmoBE  vm  Jubbubtii.  SEAnmntr  Boibb 
BAB  BBBB  FtLBD  ABD  Affbotbd^  whers  the  law  requires  him  to  give  a 
bond  which  is  to  be  approved  before  he  can  act.  Hue  rule  appUsa  te 
tiiose  holding  privats  trusts  under  statutory  provisions  aa  well  as  to  pnb- 
lis  officers. 

FOOITD-KBBFBB,  UBBBB  LaW  OV  ICaIBI^   HAB  Ko  PowBB  «0  AoT  UBTIL  Mil 

OmciAL  Bond  has  bbbb  Fxlbd  and  Aipbovbd;  although  he  has  besn 
duly  elected  aa  pound-keeper,  and  has  taken  the  oath  of  office 

Car  OB  TowB  n  bot  Bbbfobbiblb  nr  D amaobb  for  acts  of  persons  elaiming 
to  be  pound-keeper,  and  done  before  the  approval  of  his  official  bond. 

Mbbb  AflBUMPTiOB  BT  Obtt  OF  Dbibbbb  dobb  BOT  Rbbdbb  It  Liablb  f ct  the 
nnauthoriaed  acts  of  one  pretending  to  be  "its  pound-keeper,"  when  in 
faetheisnotsc  Any  other  of  its  inhabitants  would  as  well  come  witfali 
the  same  rule 

Cask  to  leooiver  damages  for  the  illegal  doings  of  T.  N.  Mans- 
fieldy  alleged  to  be  poand-keeper  of  the  city  lor  the  year  1868. 
The  case  was  heard  upon  an  agreed  statement  of  fiustSy  most 
of  whieh  appear  in  the  opinion.    The  dtyi  by  its  solioitor,  do- 
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fended  the  action  below,  where  plainiiff  recovered  judgment 
The  court  above  was  to  order  a  nonsuit  or  defiaiilty  as  the  facts 
and  law  of  the  case  might  require. 

A.  Sanborn^  for  the  plaintiff. 

O.  W.  IngersoUj  for  the  defendant. 

By  Court,  Appleton,  J.  It  appears  that  Thomas  N.  Mans- 
field was  legally  chosen  pound-keeper  of  the  city  of  Bangor, 
and  took  the  oath  prescribed  by  the  statute  on  June  6,  1853, 
and  that  he  furnished  a  bond,  which  was  not  approved  until 
the  ninth  of  August,  1853.  Between  these  dates,  claiming  to 
act  as  an  officer,  be  impounded  thirteen  swine  of  the  plaintiff, 
for  which  an  action  of  trover  was  commenced,  in  which  judg- 
ment was  rendered  against  him,  on  the  groimd  that  he  could 
not  justify  as  pound-keeper  without  showing  that  his  bond  had 
been  approved  before  the  acts  complained  of  were  done:  Rounds 
V.  Mansfieldy  88  Me.  586. 

When  a  public  officer  is  required  to  give  a  bond,  which  is  to 
be  approved  before  he  can  act,  he  cannot  justify  as  an  officer 
de  jure  until  the  statutory  bond  has  been  filed  and  approved. 
It  is  not  enough  that  he  has  been  chosen.  He  may  have  taken 
the  oaths  which  the  statute  prescribed.  Yet  he  may  never  be 
able  to  furnish  the  requisite  bond.  He  is  not  an  officer  by  the 
mere  fact  of  his  choice.  This  has  been  imiformly  held  to  be 
the  law,  as  well  in  regard  to  public  officers  as  to  those  holding 
private  trusts  under  the  provisions  of  our  public  statutes. 
Where  a  suit  is  brought  against  individuals,  who  justify  as 
public  officers,  they  must  show  themselves  officers  de  jure,  and 
that  they  were  qualified  by  taking  the  oath  required  by  law. 
A  record  that  they  were  sworn  is  insufficient:  Blake  v.  Sturte- 
vanty  12  N.  H.  669.  So  in  case  of  trustees  under  a  will  wlio 
have  omitted  to  give  the  bond  required  by  statute:  WtUiama  v. 
Cushingy  34  Me.  872.  The  refusal  by  a  collector  of  taxes  to 
furnish  the  sureties  required  by  statute  is  held  a  non-accept- 
ance, though  he  may  have  taken  the  oath  of  office:  MorreU  v. 
Sylvester^  1  Oreenl.  248.  1  he  right  of  the  pound-keeper  to  act 
depends  upon  first  giving  a  bond,  and  its  approval:  Rounds  v. 
Mansfield,  38  Me.  586. 

This  action  is  brought  under  the  provisions  of  statute  1853| 
c.  17,  sec.  4,  re-enacted  substantially  in  the  revised  statutes  ol 
1857,  c.  23,  sec.  6,  which  is  in  these  words:  "  Each  city  or  town 
Bhall  be  responsible  in  damages  to  the  party  injured  for  all 
illegal  doings  or  defaults  of  its  pound-kee|)er,  in  an  appropriate 
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action  to  recover  such  damages;  and  such  pound-keeper  shall 
give  a  bond  with  sufficient  surety  or  sureties,  to  be  approved 
l>y  the  aldermen  or  selectmen,  for  the  faithful  performance  of 
tlie  duties  of  his  office,  before  he  shall  be  entitled  to  act  as  such 
pound-keeper." 

The  acts  for  whicli  the  city  or  town  is  to  be  made  liable  under 
this  statute  are  such  as  are  done  by  "its  pound-keeper,"  not 
those  done  by  a  stranger  or  by  one  who  may  afterwards  become 
a  pound-keeper.  Until  the  bond  was  approved,  Mansfield  was 
not  the  pound-keeper  of  the  city.  The  bond  might  never  be 
approved.  Whether  it  would  or  would  not  be  was  in  the  future. 
When  the  injury  complained  of  was  done,  Mansfield  was  act- 
ing as  a  private  citizen,  and  the  plaintifiT  is  no  more  entitled  to 
remuneration  from  the  city  for  his  wrongful  acts  than  for  those 
of  any  other  individual  who  without  right  might  have  con- 
verted his  property  to  his  own  use.  The  plaintiff  entirely  fails 
to  bring  his  case  within  the  provisions  of  the  statute  upon 
which  he  relies. 

The  iact  that  the  defense  of  Mansfield  was  conducted  by  the 
city  solicitor  cannot  enlarge  the  rights  of  the  plaintifi;  The 
mere  assumption  by  the  city  of  the  defense  will  no  more  render 
it  liable  for  the  unauthorized  acts  of  Mansfield,  when  not  '4t8 
pound-keeper,"  than  for  those  of  any  other  of  its  inhabitants. 

Plaintiff  nonsuit. 

Tenney,  C.  J.,  and  Cutting,  May,  Davis,  and  Kent,  JJ, 
concurred. 


\^HXRS  Statutb  Rbqihrxs  Appoiirm  to  Taks  Oath  of  Ofitok,  he 
c.-iiiiiot  t>e  considered  as  qualified  imlefls  he  takes  snob  oath;  and  if  he  neglects 
ti»  take  it»  and  proceeds  to  execute  the  duties,  he  cannot  justify  his  doings  as 
au  officer:  Jo/maton  v.  WilKm,  9  AnL  Dec.  60.  But  see  cases  cited  in  the  note 
to  HUdreeh  ▼.  Mclntire,  19  Id.  6a»  as  to  the  effect  of  an  offioer*s  failure  to 
take  oath,  give  a  bond,  etc 

Pailubx  to  Apfbotx  Bond,  Effict  of:  See  note  to  Oreen  v.  WardweU, 
63  Am.  Dec.  366^  and  cases  cited  in  note  thereto  368. 

PKR801I  BxMRomNO  PuBLio  Offiob  bdorb  Gimio  BoNP  Requibbd  bt 
Law,  where  the  performaaoe  of  the  duties  of  the  offioe  is  prohibited  until  the 
bond  is  given,  is  merely  an  officer  de  /acU^,  and  not  dejure  :  Commomoeaiih  v. 
SlVer,  64  Am.  Deo.  680. 

Thb  fbinczpal  oasb  was  DI8TDIOUX8HXD  in  Siaeey  ▼.  Ortwu,  74  Me.  368. 
The  distinction  oonaisted  in  the  language  of  the  statute  oonceming  the  bond 
of  a  pound-keeper  and  the  bond  of  a  constable.  The  pound-keeper  cannot 
lawfuUy  act  until  his  bond  is  approved.  The  constable  may  lawfully  act  as 
•ooQ  as  his  bond  is  given.  This  distinction  it  was  said  would  show  no  con- 
flict in  the 
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GOOGINS   V.    GiLMOBIL 

If (XBTcuoB  10  Swobs  Subtuio  Debs  akd  to  Oowee  Fonm  Aivvaivom 
n  Vaujk 

Chattel  Mobiqiobi  n  hot  KionuBiLr  Avoided  bt  Ficrr  tbat  Goodi 
ABB  Pabtlt  Pbbisbablb;  bat  the  ohanofcer  and  oondition  of  tho  goodi 
are  matters  properly  to  be  oonaidered  In  detenninlng  wbetbar  the  moii- 
gage  is  frandnlent  or  not 

Chattbl  MoBxaAQB  18  BOT  Fbattduucbt  pbe  8b  abd  Vod)^  wbbrs  It 
Allows  Mobioagob  to  Bbmain  ib  PoflSBsaiOB,  with  tfie  nndentaading 
that  the  busmeiB  shoold  go  on  aa  bef ore^  nnder  the  oontrol  of  the  moftf- 
gagor,  but  the  qneetion  of  fraud  ahoold  be  aabipitted  to  the  jniy. 

Nbw  Tbial  will  bot  bb  Gbabtbd  bbgaubb  Vbbdigt  n  aoaibbt  Evxdbbci^ 
except  in  very  glaring  oaaea,  where  the  qneetion  of  fact  for  the  jury  to 
decide  ia  a  qnestioii  of  frand,  and  they  have  decided  against  tiie  frand. 

MOBTGAOEB    OV   ChATTBLS   VAT   liAIBTAXB    AonOB    BOB   DaMAOBS  TO   HIS 

RKVBMWWfABT  iBTBBBsr,  although  he  has  not  the  iig|it  to  immodiats 


OBJiKrnoN  TO  FoBM  Of  AonoB  is  Waived  by  the  defendants  volantari]/ 
proceeding  to 


Tbbsfabb.    The  fiEicts  are  Btated  in  the  qjrinion. 

/.  A.  PeterSf  for  the  plaintiff. 

Blale  and  Ctamseyj  for  the  defendant. 

By  Court,  Applbton,  J.  The  plaintiff,  as  mortgagee,  sedoi 
to  recover  damages  for  certain  mortjpaged  property,  the  taking 
of  which  the  defendant  justifies  as  an  officer,  nnder  certain 
precepts  against  the  mortgagor. 

After  the  evidence  on  the  part  of  the  plaintiff  was  dosed, 
the  counsel  for  the  defendant  moved  a  nonsuit  on  three  several 
grounds. 

1.  It  appeared  in  evidence  that  the  mortgage  was  given  to 
secure  a  note  of  one  thousand  dollars;  that  the  mortgagee  had 
advanced  five  hundred  dollars  and  had  agreed  to  advance  the 
balance;  and  that  the  mortgage  was  given  as  well  to  secure 
the  sum  already  advanced  as  what  might  thereafter  be  ad- 
vanced. Whether  the  testimony  of  the  plaintiff,  asserting 
these  facts,  was  true,  it  was  for  the  jury  to  determine.  It  is 
not  for  the  court  to  assume  the  testimoney  of  a  witness  as  UlBd^ 
and  order  a  nonsuit.  Tho  credibility  of  testimony  is  for  the 
jury:  Merrill  v.  Lycm^  8  Barb.  110. 

Assuming  its  truth,  the  question  of  btw  ariseSi  whether  it 
fiails  to  disclose  a  legal  cause  of  action. 

It  was  early  determined  in  the  jurisprudence  of  this  stale 
that  a  mortgage  made  to  secure  an  existing  debt  and  to  ooror 
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ftxiare  adyancee  is  vafid:  Hotbrook  ▼.  Bateff  5  GrcenL  809  {11 
Am.  Dec.  236]. 

^  There  are  noinenms  cases,*'  says  Wahrorih,  chancellor,  in 
Bank  of  Uiiea  v.  Finehy  8  Barb.  Ch.  803  [49  Am.  Dec.  175], ''  in 
oar  own  courts,  showing  that  a  mortgage,  or  a  judgment,  may 
be  giTon  to  secore  future  advances;  or  as  a  general  security  for 
balances  which  may  be  due,  from  time  to  time,  from  the  mort- 
gagor or  judgment  debtor.  And  this  securily  may  be  taken  in 
the  form  of  a  mortgage  or  judgment  for  a  specific  sum  of 
money,  sufficiently  large  to  cover  the  amount  of  the  floating 
debt  intended  to  be  secured  thereby."  In  such  cases,  where 
the  mortgage  is  in  good  fiuth,  the  mortgagee  is  secure  to  the 
extent  of  all  advances.  If  a  mortgage  be  made  to  secure  an 
existing  debt,  the  fact  that  it  was  also  intended  to  secure  future 
advances  will  not  avoid  it:  North  v.  Crowelly  11  N.  H.  251. 

The  case  of  Belknap  v.  Wenddl^  81  N.  H.  92,  cited  by  the 
leamed  counsel  for  the  defense,  was  determined  upon  the 
special  language  of  the  statute  of  New  Hampshire,  in  reference 
to  mortgages.  In  delivering  the  opinion  of  the  court.  Bell,  J., 
says:  ''A  note  given  as  an  indemnity  or  security  is  valid,  and 
a  recovery  may  be  had  upon  it  for  ttie  amount  which  may  be 
equitably  due  between  the  parties:  Haseliine  v.  OttiU,  11 N.  H. 
890,  ev^i  as  against  subsequent  attaching  creditors." 

2.  It  was  insisted  that  a  nonsuit  should  be  ordered  because 
fha  goods  were  partly  perishable,  and  of  such  a  character  that 
from  the  evidence  it  was  apparent  a  bona  fide  security  could 
not  have  been  intended  by  the  parties. 

How  for  and  to  what  extent  the  goods  mortgaged  were  of  a 
perishable  nature  does  not  appear.  The  fSetct  that  they  were 
partly  perishable  would  not,  as  matter  of  law,  necessarily  avoid 
file  mortgage.  The  character  and  condition  of  the  mortgaged 
goods  were  matters  properly  to  be  considered  in  determining 
whether  the  mortgage  was  fraudulent  or  not.  There  is  no 
doubt  that  articles  subject  in  their  nature  to  be  consumed  in 
their  use  may  be  mortgaged  without  any  imputation  of  fraud; 
whether  they  are  so  mortgaged  will  depend  in  each  case  upon 
Hs  peculiar  circumstances. 

8.  The  third  ground  for  a  nonsuit  urged  by  the  counsel  for 
(he  defendant  was  because  the  taking  the  mortgage  with  a 
elause  allowing  tlie  mortgagor  to  remain  in  possession  for  a 
year,  with  an  understanding  that  the  business  should  go  on  as 
before,  under  the  control  of  the  mortgagor,  was  of  itself  fraud* 
nkaat  and  void  as  to  creditors. 
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It  has  been  repeatedly  held  m  this  state  that  the  poeaesfdon 
by  the  mortgi^or  of  a  personal  chattel  is  not  inconsistent  with 
the  mortgage,  and  that  it  is  not  conclusiye  proof  of  fraud: 
HoWrook  Y.  Baker,  6  Oreenl.  309  [17  Am.  Dec.  236];  Oleason 
▼.  Drewj  9  Id.  79;  Melody  v.  Chandler,  12  Me.  282;  Pierce  v, 
StevenSj  30  Id.  184  Indeed,  the  provisions  of  the  statute  by 
which  the  right  of  the  mortgagee,  when  out  of  possession,  are 
protected  if  the  mortgage  has  been  recorded,  are  conclusiye  aa 
to  this  question. 

In  Brigga  v.  Parkman,  2  Met  258  [37  Am.  Deo.  89],  it  waa 
held  that  a  mortgage  by  a  trader  of  his  stock  in  trade  was  not 
fraudulent  per  «e,  though  it  was  provided  therein  that  until 
condition  broken  he  should  retain  possession  and  use  the 
mortgaged  property  without  hinderance  or  interruption  from 
the  mortgagee;  and  that  he  might  sell  and  disiwse  of  the 
mortgaged  property,  and  apply  the  proceeds  to  his  own  use, 
he  promising,  if  he  made  large  sales,  to  secure  the  mortgagee 
by  other  property.  The  presumption  of  fraud  arising  frx>m  a 
mortgage  of  this  description  may  be  repelled.  The  same  ques- 
tion arose  in  Jones  v.  Huggefordy  Id.  515,  and  the  court,  after 
a  re-examination  of  the  question,  reaffirmed  the  law  as  laid 
down  in  Brigge  v.  Parkmany  supra.  In  Hunter  v.  Corbettj  7 
U.  G.  Q.  B.  75,  it  was  decided  in  an  elaborate  opinion  by 
Robertson,  C.  J.,  that  the  fact  that  a  bill  of  sale,  while  pur- 
porting on  its  fEtce  to  be  an  absolute  bill  of  sale,  is  in  truth 
only  a  mortgage,  and  the  further  fact  that  the  vendor  is 
allowed  to  remain  in  possession  of  the  goods,  are  both  badges 
of  fraud  to  be  weighed  by  the  jury;  not  proofs  of  fraud  so  con- 
clusive as  to  leave  the  jury  no  alternative  but  to  find  fraud, 
whether  they  believe  it  to  exist  or  not.  The  decisions  in  this 
state  have  been  in  accordance  with  those  of  Massachusetts  on 
this  subject. 

It  is  undoubtedly  true  that  a  mortgage  attended  with  cir- 
cumstances like  those  developed  in  the  case  at  bar  would  be 
adjudged  fraudulent  in  law  in  New  York:  Edgell  v.  Hart^  9 
N.  Y.  213.  But  the  uniform  current  of  authorities  with  us  has 
been  in  &vor  of  submitting  the  question  of  fraud  to  the  jury. 

4.  The  defendant's  counsel  moves  that  the  verdict  be  set 
aside  because  it  is  against  the  evidence  and  the  law  of  the  case. 

It  is  not  alleged  that  erroneous  instructions  were  given  to 
the  jury.  After  a  careful  consideration  of  the  {act^  the  tri- 
bunal to  which  the  determination  of  facts  is  referred  affirmed 
the  validity  of  the  mortgage.  The  conclusion  to  which  the 
jury  arrived  may  have  been  different  from  that  of  the  court 
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had  the  case  been  submitted  to  them.  But  that  furnishes  no 
reason  for  granting  a  new  trial.  The  jury  are  the  judges  of 
fact  ^'  Where  the  question  of  fact  for  the  jury  to  decide  is  a 
question  of  fraud,  and  they  have  decided  against  the  fraud, 
the  court  will  not,  except  in  very  glaring  cases,  grant  a  new 
trial:"  Hwiter  v.  Corbett,  7  U.  C.  Q.  B.  75. 

5.  It  is  urged  that  this  action  is  prematurely  brought. 

It  is  well-settled  law  that  an  action  will  lie  for  damages  to  a 
reversionary  interest  in  personal  property:  Forbe9  y.  Parker ^  16 
Pick.  462.  If  the  writ  is  originally  in  trover  it  may  be 
amended  and  a  count  in  case  be  aided:  Ayer  v.  Bartletty  9  Id. 
156.  Trespass  on  the  case  may  be  maintained  by  the  mort* 
gagee  for  an  injury  to  his  reversionary  interest,  where  he  has 
not  the  right  to  immediate  possession:  Welch  v.  Whiiiemore^  25 
Me.  86. 

The  time  when  the  mortgagee,  by  the  terms  of  his  mortgage, 
was  entitled  to  possession  was  known  to  the  counsel  at  the 
trial.  Had  the  objection  then  been  raised  that  the  action  was 
prematurely  brought,  an  amendment  might  have  been  allowed 
which  would  have  obviated  the  exception  now  taken.  After 
voluntarily  proceeding  to  trial,  it  is  too  late  for  the  defendant 
to  take  advantage  of  this  defect,  even  if  it  were  conceded  to  be 
one  of  which  he  might  have  availed  himself  had  it  been  made 
in  season. 

In  Rank  v.  Rank^  5  Pa.  St.  211,  which  was  an  action  of  the 
case,  it  appeared  that  the  plaintiff  and  defendant  were  joint 
owners;  but  at  the  trial  on  the  merits,  this  objection  was  not 
taken.  In  giving  the  opinion  of  the  court,  Bumside,  J.,  says: 
**  But  as  this  exception  to  the  form  of  the  action  is  purely  tech- 
nical, and  not  taken  on  the  trial  of  the  cause,  but  after  a  full 
trial  on  the  merits,  we  will  not  permit  it  to  bo  now  taken  and 
avail  the  defendants  here.  The  action  was  case,  and  if  made 
on  the  trial,  it  is  possible  the  court  would  have  permitted 
the  plaintiff  to  withdraw  his  declaration  and  file  another,  on 
the  payment  of  the  costs  of  the  trial,  to  meet  the  justice  of  the 
cause.'' 

Exceptions  and  motion  overruled,  and  judgment  on  the 
verdict. 

TsNNETy  C.  J.,  and  Cutting,  May,  Davis,  and  K£nt,  JJ., 
ooncurred. 


HoBTOAon  TO  Sscuaa  Futurs  Ai>VAiroi8>  YALronr  ot :  See  Bavk  q/ 
UUea  ▼.  Fineht  49  Am.  Dec.  175,  and  note  thereto;  Spader  v.  Lawler,  Id.  461; 
CWIeV  Heb^  ▼.  Bddy,  66  Id.  699. 


(76  Sinclair  v.  Jackson.  [Mainei 

Chattil  MoRfOAos  Allowdio  MoBffGAQOB  «o  Rrain  Poflsissioir,  Va- 
UDITT  ot:  See  Fordr.  WUlianu,  67  Am.  Deo.  83;  Readr,  IFSboM.  anie^  p.  169, 
and  the  notM  theivtow 

Mobtoaoeb'b  Rioht  of  Acnoir  ioe  XJvlawwui^  Ihtibiibxncb  wira 
GBATnLB  MoBTOiau):  See  TmmahiBy.  Tvttie,  61  Am.  Deo.  480. 

TBI  PBdCKPAL  OAn  IS  GCTD  in  MeChtmeU  t.  Leif^liom,  74  Me.  416^  to  ths 
point  that  when  the  aotioii  la  originaUj  trovor  now  ooonia  in  oaoa  maj  bo 
added  bj  way  ol  aiaondmonti 


SmoLAm  V.  Jaokson. 

[47  ILom,  101] 

Cknur  of  DnrmsAiiT  nxid  kot  bi  Fboyxd  brond  Bbasokablx  Douk^ 
in  trover  for  gooda  atolen,  to  entitle  the  pUintiif  to  a  Tordiet;  bat  the 
Jury  are  to  deo&do  aoeording  to  the  weight  of  eTidanoe^  aa  in  olher  oiTil 


Cbdoi  ifusT  BB  Pbovbd  bbtohd  Rbasokablb  Doubt,  nr  Citxl  Oaso^ 
where  the  criminal  act  ia  so  aet  oat  in  the  pleadings  aa  to  raiae  that  die- 
tinot  iaaae  before  the  joiy;  bat  where  no  anch  iasae  ia  laiaed  by  the 
pleadings,  the  jary  may  decide  npon  the  preponderance  of  evidanoa^ 

AoooMFLiOB  nr  Cbimb  of  Labobvt  n  Comfrebt  Witmbu  in  an  aotion 
of  troirer  for  the  gooda,  and  the  jory  may  give  to  hia  teatimony  the  aamo 
effect  aa  that  of  any  other  witneaa,  ao  far  aa  they  believo  him. 

Trover.    The  b^da  are  stated  in  the  opinion. 

A.  Sanbornj  for  the  plaintiff. 

/.  W,  Hathaway  and  J.  E.  Oodfrey^  for  the  defendant. 

By  Courts  RicB,  J.  Trover  for  a  quantity  of  bank  bills. 
Plea^  general  issue. 

There  was  evidence  in  the  case  tending  to  show  that  the  de- 
fendant, with  others,  obtained  possession  of  the  bills  by  an  act 
of  larceny.  In  view  of  this  testimony,  the  presiding  judge  was 
requested  to  instruct  the  jury  that  it  was  incumbent  on  the 
plaintiff  to  prove,  beyond  a  reasonable  doubt,  that  the  defend- 
ant was  guilty  of  stealing  the  bills,  or  of  participating  in  the 
larceny  of  them,  before  the  plaintiff  would  be  entitled  to  the 
verdict.    This  instruction  was  not  given. 

In  the  case  of  Thayer  v.  BoyUy  80  Me.  475,  which  was  tres- 
pass for  willfully  and  maliciously  setting  fire  to  and  buminfic 
the  plaintiff's  bam  with  its  contents,  the  presiding  judge  in- 
structed the  jury  that  they  should  decide  upon  the  balance  of 
testimony,  as  in  other  civil  cases.  These  instructions,  the 
majority  of  the  full  court  held,  were  not  so  fietvorable  to  the 
defendant  as  he  had  a  right  to  require. 

In  cases  of  insurance,  it  is  said  in  2  Greenl.  Ev.  408,  whm 
the  defense  is  that  the  property  was  willfully  burned  by  the 
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plaintiff  himflelf,  the  crime  must  be  as  fully  and  satisfactorily 
proved  to  the  jury  as  would  warrant  them  in  finding  him 
guilty  on  an  indictment  for  the  same  offense. 

The  same  rule  has  been  held  to  be  the  law  in  this  state  in 
cases  of  that  description:  Butman  v.  HobbSj  85  Me.  227. 

But  in  Schmidt  v.  New  York  Union  M.  F.  I.  Co.,  1  Gray,  529, 
which  was  an  action  on  a  policy  of  insurance,  and  where  one 
of  the  grounds  of  defense  was  ^Hhat  the  fire  was  set  by  the 
plaintiff,  and  was  his  own  firaudulent  and  willful  act,''  the 
the  judge  was  requested  to  instruct  the  jury  that  the  defend- 
ants must  satisfy  them  beyond  a  reasonable  doubt  that  the 
plaintiff  purposely  set  fire  to  the  property  insured,  before  they 
could  find  for  the  defendants.  The  judge  declined  so  to  in- 
struct, and  his  ruling  was  sustained. 

In  civil  cases,  when  the  rule  contended  for  by  the  defendant 
is  required,  the  criminal  act  must  be  so  set  out  in  the  plead- 
ings as  to  raise  that  distinct  issue  before  the  jury.  But  when 
no  such  criminal  act  is  raised  by  the  pleadings,  the  jury  are 
authorized  to  decide  upon  the  preponderance  of  the  evidence: 
1  Greenl.  Ev.  637;  Schmidt  v.  New  York  Union  M.  F.  Ins.  Co.y 
1  Gray,  629. 

No  such  issue  was  presented  by  the  pleadings  in  this  ease* 
Nor  was  it  necessary  that  the  jury  should  find  that  a  larceny 
had  been  committed,  to  entitle  the  plaintiff  to  a  verdict 
Though  the  taking  might  have  been  felonious,  it  was  not 
necessarily  so.  The  only  issue  presented  to  the  jury  was  one 
of  conversion.  That  fact  is  all  that  will  be  established  by  the 
record.  The  fact  that  testimony  was  introduced  tending  to 
show  that  the  defendant  had  committed  a  larceny,  as  well  as 
converted  the  property,  cannot  change  the  result 

Suppose,  in  a  case  of  aeeuimprii  (m  a  note  of  hand,  tried  apon 
the  general  issue,  evidence  should  be  introduced  tending  to 
■how  that  the  defendant's  name  upon  the  note  was  a  forgery; 
or  in  a  case  of  replevin,  testimony  should  be  introduced  tend- 
ing to  show  that  the  defendant  obtained  possession  of  the 
property  under  such  circumstances  as  to  constitute  larceny — 
would  the  plaintiffs  be  required  to  establish  their  rights  by 
the  same  degree  of  evidence  as  would  be  required  to  convict 
the  defendants  of  forgery  or  larceny?  Clearly  not;  and  for 
Che  plain  reason  that  no  such  criminal  charges  would  be  in 
issue  before  the  jury.    Bo  in  tbis  case. 

The  instructions  to  the  jury  that  they  should  receive  the  tes- 
timony of  Conner,  the  alleged  accomplice  of  the  defendant,  and 
give  it  the  same  effect  as  that  of  any  other  witness,  so  far  as 
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they  believed  him,  were  correct  He  was  a  competent  witness, 
and  if  the  defendant  had  desired  farther  specific  instructions 
in  relation  to  his  standing  or  his  testimony,  he  should  have 
asked  them. 

Exceptions  overruled. 

Tknnet,  C.  J.,  and  Afflston,  Currmai  May,  and  KsasrSf  JJ., 
concurred. 


Cbimx  must  bi  Pboved  bstomd  BMAaaxAMLM  Doubt,  nr  dm.  Oaib% 
only  whore  the  chMigp  of  oriminality  It  mada  la  the  pleadingii  Slp^wgrn  ▼• 
Dodge,  48  HL  144^  dtuig  the  prineipd  OMe. 


Goodwin  v.  Davbnpobt. 

[47  UAUtm,  112.] 
DXHAND  OV  PATMBirT  ICUBT  BB  MaDB  UPOB  MaKBB  AND  KOTIQS  Qr?Bir  10 

iNDOBflKB  within  a  leaBooable  time  after  indorseiiieiitto  to  charge  the  in- 
dorser  of  a  promiiaovy  note,  negotiated  after  matoritj. 

Peombhobt  Nora  Nbootiatxd  aitbe  Matubht  u  to  bb  Tbbatkd  Af 
NoTB  ON  Demand^  dated  at  the  time  of  the  tranef er,  aa  between  indofwr 
and  indorsee^  so  ^  ae  demand  and  notioo  are  ooooemed. 

What  xb  Rbabonablb  Toob  in  Whiob  to  Dbmand  Pajmbnt  or  PBomB- 
SORT  Nora,  so  as  tochaige  an  indoner,  in  caaes  where  a  reasonable  time 
is  allowed,  is  determined  by  the  ooort  npon  the  dreamstuioes  d  eeeh 


DmAND  AND  NoncB  abb  witbin  Bbasonablb  Too,  to  Cbabob  In* 
dobskb  of  a  promissory  note  negotiated  after  matuity,  when  nade  aod 
given  twenty-three  days  after  the  transfer. 

Indobsbmbnt  of  Pbomubort  Notb  n  to  bb  Dxbmbd  to  batb  bbbn 
Madb  at  TmB  of  Tbanbfbb,  as  between  the  indorser  and  indofseei 
and  eridenoe  that  a  note  negotiated  after  matority  was  indorsed  before 
matority,  to  enable  the  holder's  agent  to  ooUeot  or  negotiate  it,  and  not 
with  the  intent  of  being  held  as  an  indoner,  does  not  a£foot  the  rights  el 
the  indorsee. 

BrmsNOB  of  Pabol  AoBssiffNT  at  Toob  of  Transfbb  of  Notb  that 
Indobsbe  should  not  bb  Pbbbonallt  Liablb  on  the  note  is  inadmis- 
sible,  as  oontradictxng  or  varying  the  written  contract  of  indocsemenl 


Assumpsit.    The  opinion  states  the  fiEicts. 

H.  M.  Pktiited,  for  the  plaintiff. 

F.  A.  WUscn^  for  the  defendant. 

By  (Tourt,  Rice,  J.  The  plaintiff  claims  as  indorsee  of  thras 
promissory  notes,  signed  by  one  Sleeper,  and  made  payable  to 
the  defendant  or  his  order.  The  notes  were  indonied  by  the 
defendant  in  blank,  and  delivered  to  the  plaintiff  after  thqr 


^ 
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were  overdue,  in  exchange  for  certain  articles  of  personal  prop- 
erty. Twenty-three  days  after  the  delivery  of  the  notes,  plain- 
tiff made  a  demand  on  the  maker  for  payment,  which  was 
refosed,  and  the  defendant  was  notified  of  the  refusal  the  same 
day. 

To  charge  an  indorser  on  a  note  negotiated  after  it  is  over- 
due, demand  must  be  made  upon  the  maker  and  notice  given 
to  the  indorser  within  a  reasonable  time  after  indorsement: 
Rice  v.TFeMon,  11  Met.  400;  Sanboum  v.  Southardj  25  Me.  409. 

As  between  indorser  and  indorsee,  such  note  is  to  be  treated 
as  a  note  on  demand,  dated  at  the  time  of  the  transfer,  so  far 
as  demand  and  notice  are  concerned. 

There  is  no  precise  time  when  a  note  payable  on  demand  is 
deemed  to  be  dishonored:  Losee  v.  DunUtn,  7  Johns.  70  [5  Am. 
Dec.  245]. 

Where  a  note  payable  on  demand  is  indorsed  within  a  rea* 
lonable  time  after  its  date,  it  is  held  in  the  United  States  that 
the  indorsee  has  all  the  rights  of  an  indorsee  receiving  a  nego- 
tiable instrument  before  it  becomes  due.  But  if  not  indorsed 
within  a  reasonable  time,  it  will  be  considered  as  overdue  and 
dishonored:  Bay  ley  on  Bills,  184. 

What  is  such  reasonable  time  has  not  been  precisely  settled, 
though  it  is  clear  that  such  a  note  is  to  be  considered  as  over- 
due and  dishonored  in  a  year,  or  even  eight  or  nine  months 
after  its  date,  but  not  overdue  a  few  days  after  its  date:  Bay- 
ley  on  Bills,  136. 

What  is  a  reasonable  time  is  matter  of  law,  to  be  decided  by 
the  court:  Fidd  v.  NickersoUj  13  Mass.  131;  Furman  v.  Haskin^ 
2  Cai.  869. 

In  Field  v.  Nickerwrij  «upra,  the  period  of  eight  months  was 
held  not  to  be  within  a  reasonable  time  in  which  to  make  de- 
mand to  charge  an  indorser;  while  in  Ifendricks  v.  Judah,  1 
Johns.  319,  it  was  held  that  a  note  on  demand,  drawn  in 
England,  and  put  in  suit  within  one  year  from  its  date,  was 
not  dishonored. 

In  Carlton  v.  BaUeyj  27  N.  U.  230,  it  was  decided  that  a  note 
payable  on  demand  is  presumed  to  be  dishonored  after  seven 
months  and  seventeen  days;  and  in  Furman  v.  Haakiny  2  CaL 
369,  the  same  result  followed  in  eighteen  months;  and  in  Ran" 
ger  v.  Carey^  1  Met.  369,  such  a  note  was  held  not  to  be  dis- 
honored at  the  end  of  one  month. 

In  England,  the  rule  would  seem  to  be  not  to  treat  a  note 
payable  on  demand  as  dishonored  until  a  demand  of  payment 
and  refusal:  Barrough  v.  White^  4  Bam.  &  Cress.  325. 


4S0  GkMDwnv  v.  Davenfobt.  [Makwi 

Cases  are  nmneioiia  in  which  thia  qneation  has,  in  one  form 
>r  another,  been  before  the  courts,  and  wherein  attempts  haTe 
been  made  to  establish  some  definite  and  tangible  role  by 
which  to  determine  when  this  class  of  paper  is  to  be  deemed 
dishonored.  The  question  has  been  raised  on  almost  everj 
conceiYable  period  of  time  from  '^a  few  days"  to  eighteen 
months;  but  the  precise  number  of  days,  weeks,  or  months 
eyen,  which  will  constitute  a  ^'  reasonable  time "  has  never 
been,  although  a  question  of  law,  judicially  determined,  but  is 
made  to  depend  upon  circumstances  as  variable  and  uncertain 
as  are  the  transactions  and  characters  of  men;  and  finally,  to 
be  determined  by  the  discretion,  not  to  say  caprice,  of  the  court 

Judge  Shaw  well  remarks,  in  Seaver  v.  Lincoln^  21  Pick.  267, 
*'  that  one  of  the  most  dijQQcult  questions  presented  for  the  de- 
cision of  a  court  of  law  is,  What  shall  be  deemed  a  reasonable 
time  within  which  to  demand  payment  of  the  maker  of  a  note 
payable  on  demand,  in  order  to  charge  the  indorser?  It  de- 
pends upon  so  many  circumstances  to  determine  what  is  a 
reasonable  time,  in  a  particular  case,  that  one  decision  goes 
but  a  little  way  in  establishing  a  precedent  for  another." 

For  the  purpose  of  establishing  with  some  degree  of  certainty 
a  legal  latitude  and  longitude  for  this  fugacious  rule,  by  which 
to  determine  when  a  note  payable  on  demand  may  be  said  to 
be  overdue  and  dishonored,  the  legislature  of  Massachusetts, 
in  1839,  c.  121,  sec.  2,  provides  that  a  demand  made  on  any 
such  note  within  sixty  days  of  its  date,  without  grace,  shall  be 
deemed  to  have  been  made  within  a  reasonable  time. 

Similar  legislative  action  in  this  state  would  relieve  the 
courts  from  a  class  of  questions,  which,  under  the  conflicting 
authorities,  presents  much  embarrassment,  and  would  also  be 
of  much  practical  benefit  to  the  business  community. 

In  Scmboum  v.  Southardj  25  Me.  409,  the  note  in  suit  was 
indorsed  after  it  was  overdue.  The  indorsement  was  in  blank, 
and  was  made  on  the  last  of  January  or  first  of  February,  1839. 
Demand  was  made  about,  or  a  little  past,  the  middle  of  March 
next  following  the  indorsement,  and  payment  refused,  and  no> 
tice  given  to  the  defendant  the  same  day.  The  court  would 
not  say  that  the  demand  and  notice  were  not  within  a  reason- 
able time. 

In  view  of  all  the  authorities,  a  few  of  which  only  have  been 
dted,  we  are  of  the  opinion  that  the  demand  and  notice  in  this 
ease  were  made  and  given  within  a  reasonable  time. 

The  defendant  offered  paxol  evidence  to  show  that  the  in- 
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dorsement  was  made  by  him  upon  the  notes  several  years 
before  they  were  transferred  to  the  plaintiff,  and  befine  they 
were  dne,  to  enable  his  agent  to  collect  or  negotiate  them  for 
him  while  he  was  absent  in  California,  and  that  by  thus  in- 
dorsing  them  he  did  not  intend  to  render  himself  pers(Hially 
Hable  as  indorser.  Sitch  evidence,  if  admissible,  would  not 
avail  the  defendant  in  this  case.  With  that  indorsement  the 
plaintiff  was  in  no  wise  connected,  nor  is  it  material  for  what 
purpose  it  was  made.  So  far  as  these  parties  are  concerned, 
the  transfer  took  place  at  the  date  of  the  delivery  of  the  notes, 
and  the  indorsement,  as  between  them,  must  be  deemed  to 
have  been  made  at  the  time. 

The  defendant  also  proposed  to  show  by  parol  that  at  the 
time  of  the  transfer  it  was  agreed  between  the  parties  that  he 
should  not  be  personally  liable  on  the  notes.  This  testimony 
was  objected  to  as  contradicting  or  varying  the  legal  contract 
evidenced  by  the  indorsement  in  writing.  Such  would  be  the 
effect  of  the  proposed  testimony,  and  for  that  purpose  it  is  in- 
admissible: Saiiboum  v.  Southard^  26  Me.  409;  Crocker  v. 
Oetcheli,  23  Id.  392;  Fuller  v.  McDonald^  8  Id.  213 

The  evidence  offered  does  not  disclose  any  such  fraudulent 
practices  on  the  part  of  the  plaintiff  as  will  in  any  way  affect 
his  rights  as  presented  by  the  written  contract  between  the 
parties.  If  the  defendant  did  not  understand  the  legal  effect 
of  his  acts,  it  was  his  misfortune  or  his  fault.  However  thai 
may  be,  he  is  bound  by  them.  A  default  must  be  entered  ac- 
cording to  the  provision  of  the  report 

Tenkey,  G.  J.,  and  Appleton,  Cuttino,  May,  and  Kent,  JJ^ 
concurred. 


NoTx  Ikdobskd  AiTXB  Matubitt  is  to  SB  Tbbatsd  am  Patasls  ok  D» 
MANBy  M  far  as  the  indoraer  and  indorsee  are  oonpemad:  J<me$  t.  Bobinmm, 
54  Am.  Deo.  212,  and  prior  cases  in  note;  Mudd  t.  ffarjper^  Id.  644;  Pattermm 
▼.  Todd,  67  Id.  622. 

Indorsxr  oy  OvsRiyuB  Non  n  Brutlxd  to  Bmjukkkamlm  DnuvD  Am 
Nonox:  LeaaU  v.  Ptdnani,  S3  Am.  Dec.  322»  and  prior  oasei  in  nolei  also 
Chadwiek  v.  J^m%  44  Id.  260. 

What  is  Rxabonablx  Tdcx  in  Wbioh  to  Peuxnt  DmAirB  Non  depends 
upon  the  circamstanoes  of  the  case:  Jonei  t.  Babkmm,  64  Am.  Deo.  212;  and 
as  to  whether  the  question  is  one  of  fact  or  of  law,  see  Oroff  t.  Bdl^  44  Id 
mi  Mudd  T.  ffarjper,  64  Id.  644. 
Am.  Dm.  Vol.  LXXIV-9L 
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Brown  v.  Watson. 

[47  UAIum,  18L] 

Sujnxof  OAHMOT  Bi  Maivtainvd  fob  CoxMOir  NuiBANOi  by  a  penoa  imkH 
he  has  toffered  some  tpecial  and  peealiar  damages  therefrom  other  and 
greater  than  those  sustained  by  the  paUio  generally. 

DAMAflu  MAT  Bs  Rboovbbed  tbom  Okb  Who  Plaobb  OBSTXiTonoini  n 
HiOBWAT  by  another  stopped  by  the  obetmotionsy  on  returning  home 
with  a  loaded  team,  and  oompelled  with  his  team  to  take  a  more  ciroiu* 
tonsroate  to  his  place  of  destination;  althongh,  it  seems,  no  aoCion  oonld 
be  maintained,  under  the  Maine  statutes,  under  similar  eiroumstuiots 
against  a  town. 

▲cnoN  CAN  BK  Maistainkd  bt  Okb  Imjurbd  bt  Ocncxoir  NunABOB  ereeiksd 
by  another,  no  matter  how  ineonsiderable  the  injury. 

The  opinion  Btates  the  facts. 

E.  Hutchinaon^  for  the  defendant, 

D.  D.  Stewarij  for  the  plaintiff. 

By  Court,  Appleton,  J.  The  defendant  obstructed  the  paUio 
highway,  over  which  the  plaintiff  was  passing,  by  felling  trees 
across  the  same  so  as  to  render  it  impassable.  He  thus  oaosed 
a  nnisance  for  which  he  might  have  been  indicted. 

The  law  is  well  settled  that  no  person  can  maintain  an  action 
for  a  common  nuisance  unless  he  has  suffered  therefrom  some 
special  and  peculiar  damages  other  and  greater  than  those  sue* 
tained  by  the  public  generally.  Those  who  have  no  occasicH) 
of  business  or  pleasure  to  pass  over  a  road  thus  obstmcted, 
and  who  have  not  attempted  it,  cannot  maintain  an  action  for 
the  obstruction  thereon. 

The  case  of  the  plaintiff  is  different.  He  was  returning 
home  with  a  loaded  team,  as  well  he  might,  upon  a  legal  high- 
way, till  on  his  way  he  was  stopped  by  the  obstructions  of  the 
defendant  and  compelled  with  his  team  to  proceed  by  a  more 
circuitous  route  to  his  place  of  destination.  The  trouble  and 
loss  of  time  thus  arising  may  not  be  great,  but  that  affords  no 
reason  why  the  defendant,  who  willfully  caused  them,  should 
not  recompense  him  therefor. 

*^An  action  of  the  case  lies  by  the  plaintiff  f<»r  the  disturbance 
of  a  way  by  stopping  it^  per  ^uod  tUi  non  passil^^  1  Com.  Dig., 
tit.  Action  on  the  Case,  A,  2.  It  was  decided  in  Oready  v.  Cadr 
Ung^  2  Bing.  263,  that  a  person  being  obstructed  on  his  journey, 
and  obliged  to  proceed  by  a  more  circuitous  route  might 
recover  for  the  loss  of  time  and  inconvenience,  against  the 
individual  by  whom  the  obstructions  were  erected.  The  same 
right  of  action  was  held  to  exist  against  one  obstructing  a 
navii^able  river:  Rotte  v.  Milen^  4  Mau.  &  SeL  103.    The  same 
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principles  were  aflbmed  in  Pierce  y.  Dari,  7  Cow.  009.  The 
individual  obstructed,  removing  the  obstructions,  was  held  en- 
titled to  recover  the  expenses  thus  incurred  in  Larmng  v.  TVtt- 
wMj  6  Denio,  213.  The  supreme  court  of  Pennsylvania  applied 
the  principles  of  the  common  law,  as  already  stated,  to  the 
analogous  case  of  a  public  highway  by  water:  Hughes  v.  Heiser^ 
1  Binn.  463.  In  Pittdmrgh  v.  Scotty  1  Pa.  St  309,  the  decla- 
ration alleged  that,  in  consequence  of  the  alleged  common 
nuisance,  the  plaintiffs  were  forced  to  conduct  their  horses  and 
carts  by  a  longer  and  more  difficult  way,  and  it  was  held  that 
the  action  could  be  supported  on  this  ground.  In  accordance 
with  these  authorities  is  the  case  of  Stetson  v.  Fazon^  19  Pick. 
147  [81  Am.  Dec.  123],  in  which  the  whole  subject  is  elabo- 
rately discussed  in  the  learned  opinion  of  Mr.  Justice  Putnam* 

It  has  been  held  that  a  recovery  could  not  be  had  against  a 
town  for  loss  or  inconvenience  arising  from  its  negligence  in 
not  seasonably  removing  an  obstruction  in  consequence  of 
which  the  plaintiff  was  delayed  in  his  journey  or  was  obliged 
to  take  a  more  circuitous  route:  Holman  v.  Townsendj  13  Met. 
297.  The  same  principle,  as  applicable  to  towns,  has  been 
recognised  as  law  in  this  state,  in  the  case  of  Weeks  v.  Shirley^ 
83  Me.  271.  The  duties  and  obligations  of  towns  are  regulated 
solely  by  statute;  anc^  these  decisions  rest  entirely  upon  the 
peculiar  language  of  the  statute  imposing  them.  But  the  com- 
mon law  as  to  nuisances  is  unchanged.  The  rights  and  reme* 
dies  of  those  injured  thereby,  and  the  liabilities  of  those  causing 
an  injury  through  their  unlawful  acts,  are  unaffected  by  any 
statutory  enactments.    They  remain  as  at  common  law. 

It  is  urged  that  to  sustain  this  action  would  lead  to  a  multi- 
plicity of  suits;  that  is  to  say,  that  very  many  persons  have 
been  put  to  loss  and  inconvenience  by  reason  of  the  wrong- 
doings of  numerous  defendants;  and  that  because  they  are  so 
many,  therefore  none  should  receive  compensation.  In  other 
words,  the  better  is  the  defense  of  wrong-doers,  the  more 
numerous  the  persons  whom  they  have  injured,  and  the  more 
extensive  and  wide-spread  the  consequences  of  their  injurious 
acts.  A  principle  like  this  would  undoubtedly  be  grateful  to 
all  wrong-doers;  but  it  would  hardly  commend  itself  to  the 
sufferers. 

For  an  injury  to  a  particular  person,  as  by  a  conunon  nui- 
sance, no  matter  how  inconsiderable  the  injury,  he  may  main- 
tain an  action:  ^Iemn<ferv.£etT,2Bawle,83[19Am.I>ec.616]. 

Defendant  defaulted. 
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Tenhet,  C.  Jm  and  BicSy  Cutting,  Mat,  and  GooDsrow,  JJ^ 
ooncurred. 


AonoH  Mm  Bimaoh  moii  Puhjo  NinBAiie%  whbi  MnavAnABUi  n 
PRivin  Pnuwir:  See  8ietmm  t.  Faxom,  31  Am.  Beo.  123^  eod  aofee^  iHiere 
the  qoeetioii  is  diaeiueed;  Thayer  v.  Botton,  Id.  157;  Xow  t.  KmrnUom,  45  Id. 
100;  CbfeT.  <S|proi0^66Id.  096;  and  aoe  Ptesideni  eic  qf  Tawm  qf  Mami  Fer- 
Mm  T.  DMoucAeM;  54  Id.  407.  As  to  wbmi  a  paMk  nuiaenee  will  be  i  wh  ■iiied 
at  the  futol  a  private  iiidmdaal,MeAMiatoi»T.  WMtridgt,  m  Id.  IBK  9^ 
note  ooUeotiiig  prior 


Bbown  v.  South  Kennebbo  Aobioultural 

Society. 

[47  Maxhk,  27&] 
AaCIOUIffUBAL  SOGEBTT  U  COBPORATION  AOOKFOATI,  AlTD  VOT  QUASI  Oo»- 

roRATiON,  and  ia  reeponflible  for  injnriee  caused  by  the  want  of  ordinary 
oaie  in  the  ereotion  and  tna.intakinmg  of  a  building  to  carry  out  the  ob> 
jeota  d  ita  inoorporation,  where  certain  individuals,  their  aaaooiatoi^  aao- 
oeaMna,  and  aarignw,  are  created  a  corporation  by  the  name  of  the  South 
Kennebec  Agricultural  Society,  with  power  by  that  name  to  sue  and  bs 
sued,  use  a  common  seal,  make  by-laws,  take  and  hold  property,  and  es- 
etoise  all  the  powers  incident  to  similar  oorporationa. 

Case.    The  facts  are  stated  in  the  opinion. 

Clayj  for  the  defendants. 

TdUman  and  Larrabee^  for  the  plaintiffs. 

Bj  Court,  CuTTiNa,  J.  By  a  special  law  of  1853,  chapter  166^ 
•ections  1  and  2,  certain  individuals,  their  associates,  sucoee- 
sors  and  assigns,  were  created  a  corporation  by  the  name  of 
the  South  Kennebec  Agricultural  Society,  with  power  by  that 
name  to  sue  and  be  sued,  use  a  common  seal,  make  by-laws 
for  the  management  of  their  affairs  not  repugnant  to  the  laws 
of  the  state,  and  to  hold  and  exercise  all  the  powers  incident  to 
similar  corporations;  and  to  take  and  hold  property,  real  and 
personal,  to  an  amount  the  income  of  which  shall  not  exceed 
three  thousand  dollars,  to  be  applied  to  the  advancement  of 
agriculture,  horticulture,  and  mechanic  arts. 

Under  this  statute,  the  defendants  were  duly  organized,  and 
subsequently  erected  a  building  seventy-two  feet  long,  thirty- 
five  feet  wide,  and  two  stories  high,  in  which  to  hold  their  an- 
nual fairs.  And  it  appeared  in  evidence  that  on  September  25, 
1857,  while  a  fair  was  being  held,  the  female  plaintiff  being  in 
the  lower  story,  the  flooring  above  gave  way  and  was  preciin- 
tated  upon  her,  causing  a  serious  and  permanent  injury.  And 
the  jury,  under  the  instructions  of  the  judge  at  nm  jmuo,  in 
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matters  of  law,  having  fiyond  that  the  injury  was  oocaaknied 
through  the  want  of  ordinary  care  on  the  part  of  the  defend- 
ants in  erecting,  maintaining,  and  repairing  the  building^ 
returned  their  verdict  in  favor  of  the  plaintiffs,  and  assessed 
damages  in  the  sum  of  one  thousand  dollars.  Upon  the  evi- 
dence produced  at  the  trial,  the  judge  was  requested  to  instruol 
the  jury  that  the  plaintiffs  could  not  maintain  their  actioDf 
which  was  declined,  thus  raising  the  question  whether  the  da* 
fondants  are  by  law  responsible  for  injuries  so  occasioned. 

If  a  natural  person,  on  his  own  private  accoimt,  had  thus 
erected  a  building  wherein  to  exhibit  the  producti<ms  of  nature 
or  art,  and  an  injury  had  thus  been  sustained,  the  common  law 
would  have  afforded  an  ample  remedy.  But  it  is  here  coof 
tended  that  the  defendants  are  a  quasi  corporation,  or  qwui  as 
to  liabilities;  that,  in  the  erection  of  the  building  they  were 
not  in  the  execution  of  a  power  conferred  or  a  duty  enjoined  by 
statute,  and  consequently  no  action  lies  against  them,  either  at 
common  law  or  by  force  of  any  statute.  To  sustain  this 
proposition,  Russell  v.  Men  of  Devorij  2  T.  R.  667,  is  cited  as  a 
leading  case,  where  it  is  held  that  at  common  law  a  private 
action  could  not  be  sustained  against  a  quasi  corporation  for 
neglect  to  perform  a  public  duty.  And  this  rule  has  been  con- 
sidered applicable,  by  k  series  of  American  decisions,  to  all 
quasi  corporations,  such  as  counties,  towns,  parishes,  school 
districts,  and  the  like,  in  New  England.  Eastman  v.  Merediih^ 
86  N.  H.  284  [72  Am.  Dec.  802],  where  Perley,  C.  J.,  in  a  very 
able  and  learned  opinion,  classifies,  and  to  a  certain  extent 
reconciles,  the  various  decisions  involving  that  question. 

But  are  the  defendants  such  a  corporation?  In  the  case  first 
dted.  Lord  Kenyon,  G.  J.,  concludes  his  opinion  by  remarking: 
'^  I  do  not  say  that  the  inhabitants  of  a  county  or  hundred 
may  not  be  incorporated  to  some  purposes;  as  if  the  king  were 
to  grant  lands  to  them,  rendering  rent,  like  the  grant  to  the 
good  men  of  the  town  of  Islington.  But  where  an  action  is 
brought  against  a  corporation  for  damages,  those  damages  are 
not  to  be  recovered  against  the  corporators  in  their  individual 
capacity,  but  out  of  their  corporate  estate;  but  if  the  county  is 
to  be  amerced  as  a  corporation,  there  is  no  corporate  fund  oat 
of  which  satisfaction  is  to  be  made."  So,  in  Adams  v.  Wiscassei 
fianJt,  1  Me.  361,  Mellen,  C.  J.,  says:  '^  No  private  action,  un« 
less  given  by  statute,  Ues  against  quasi  corporations  for  a 
breach  of  corporate  duty;  having  no  corporate  fund,  each  in- 
habitant would  be  liable  to  satisfy  the  judgment." 

Again,  in  Riddle  v.  Proprietors  of  Locks  and  Conob,  7  Mass. 
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187  [5  Am.  Dec.  85],  the  court  say:  ^^We  distingaiBh  between 
proper  aggregate  corporations  and  the  inhabitants  of  any  dis- 
trict who  are  by  statute  invested  with  particular  powers  with* 
out  their  consent.  These  are  in  the  books  sometimes  called 
qwui  corporations.  Of  this  description  are  counties  and  hun- 
dreds in  England,  and  counties,  towns,  etc.,  in  this  state. 
Although  qtuiai  corporations  are  liable  to  information  or  indict- 
ment for  a  neglect  of  a  public  duty  imposed  on  them  by  law, 
yet  no  private  action  can  be  maintained  against  them  for  a 
breach  of  their  corporate  duty,  unless  such  action  is  given  by 
statute.  And  the  reason  is,  that,  having  no  corporate  fund 
and  no  legal  means  of  obtaining  one,  each  corporator  is  liable  to 
satisfy  any  judgment  rendered  against  the  corporation." 

The  foregoing  extracts,  from  the  decisions  of  eminent  jurists, 
show  the  origin,  elements,  definition,  and  immunities  of  quati 
corporations,  the  mere  limbs  of  the  body  politic,  and  absolutely 
necessary  as  subordinate  members  of  the  state.  But  the  defend- 
ants are  not  such  a  corporation;  the  distinguishing  character- 
istics are  as  follows,  viz. :  1 .  They  were  invested  with  particular 
powers,  not  without  but  with  their  consent,  and  on  their  appli- 
cation; 2.  They  are  not  territorial;  a  voluntary  subscription 
only  entitles  them  to  membership;  3.  They  are  authorized  to 
hold  a  corporate  fund,  viz.,  real  and  personal  estate,  limited 
only  by  the  annual  income;  and  although  the  income  is 
specifically  appropriated,  yet  the  capital  is  not,  but  may  be 
subject  to  attachment  and  execution;  4.  The  action  must  be 
brought  against  the  corporation  eo  nomine^  and  not  against  the 
corporators;  6.  The  members  in  their  individual  capacity  ana 
not  responsible;  6.  They  are  not  intrusted  with  any  of  the 
ordinary  attributes  of  sovereignty  for  the  purpose  of  local 
government. 

But  if  the  defendants  cannot  draw  the  sword,  they  can,  when 
drawn  and  beat  into  a  plowshare,  exhibit  it  as  a  specimen  of 
the  mechanic  arts.  They  are  not  a  quasi  but  an  aggregate 
corporation,  which,  as  defined,  consists  of  several  persons  united 
in  one  society,  continued  by  a  succession  of  members,  and 
being  the  mere  creature  of  the  law,  possesses  only  those  prop- 
erties conferred  by  charter,  either  expressly  or  as  incidental 
to  its  existence,  and  best  calculated  to  efiect  the  object  of  its 
creation:  Angell  &  Ames  on  Corp.,  sees.  3,  29.  And  even  the 
defendants'  charter  confers  on  them  all  the  powers  incident  to 
similar  corporations.  But  they  cannot  exercise  any  powers 
without  the  necessary  facilities;  and  hence  the  necessity  of  a 
suitable  building  for  the  reception  and   exhibition  of  such 
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articles  as  may  be  presented  and  dcdy  entered.  And  a  build- 
ing cannot  be  declared  suitable,  unless  it  be  safe  for  all  per- 
sons wbo  are  permitted  to  enter.  In  the  construction  of  such 
an  edifice  the  law  imposes  ordinary  care,  which  the  jury  have 
found  the  defendants  failed  to  exercise;  and  that  finding  we 
cannot  disturb  without  making  aggregate  corporations  less 
responsible  than  individuals  under  like  circumstances,  which 
would  be  an  act  of  judicial  legislation. 

The  other  rulings  we  find  to  be  conformable  to  law;  and  the 
verdict  sustained  by  the  evidence.  Exceptions  and  motion 
overruled. 

Judgment  on  the  verdict. 

Tenney,  C.  J.,  and  Rice,  Appleton,  &(ay,  and  Goodenow, 
JJ.,  concurred. 


CoRFOBATioir  AoOBiOATB,  Katctbb  OF:  See  RegenU  r,  WiBiam$^  SI  Abl 
Dec  72. 

LikssLnr  ov  Quasi  Oorforatiovs  as  DiarmuumHSO  ibom  That  ov 
Othkb  CoBroiunoini:  See  note  to  Broming  t.  City  </  SprirngJUH  O 
Deou  800;  Cmmidwtkmart  y.  Martk^  69  Id.  333. 


Mills  v.  Gilbreth. 

[47  Maihb,  mj 
LosB  ov  Goods  heed  sot  vm  Ivclitdxd  in  or  Made  Past  of  Oiiian^ 

RiTuav  on  ezecntioii. 
Bailob  has  Burden  of  Proof  of  Showino  Loss  or  Injury  throuor 

Bah^eb's  Neoligenoe,  when  the  bailee  proves  the  loss  or  injury,  and  the 

attending  facts  and  circnmstanoes. 

AtTACHMBNT    CKBDtrOR    HAS    BUBDEM    OF    PbOOF   OF    ShOWDIO    LoBS    Of 

Goods  through  Oftecer's  Neglioencb^  in  an  action  against  the  officer 
for  default  in  applying  attached  goods  on  execution,  where  the  officer 
proves  the  loss  and  the  attending  facts  and  circumstances;  and  where 
the  evidence  as  to  the  ezerdae  of  the  officer's  care  is  evenly  belanoed, 
the  presumption  that  he  has  done  his  dnty  wiU  prevent  a  recovery  against 
him. 

Officer  is  not  Requibbd  to  Arrest  Debtor  on  Exboutiob,  under  chap- 
ter 1 16,  Maine  revised  statutes,  unless  a  written  direction  to  do  so,  signed 
by  the  creditor  or  his  attorney,  is  indorsed  on  the  writ,  and  a  reasonshis 
sum  for  fees  is  paid  or  secured  to  the  officer. 

Thbft  is  hot  Pbesuiitttvb  Evidbncb  of  Bailee's  Waii\  of  Qbdoubt 
Care. 

Action  against  the  defendant^  a  sheriff,  for  default  of  his 
deputy  in  applying  on  execution  certain  goods  which  had  been 
attached.    The  second  instruction  asked  by  the  defendant  was 
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lliat  theft  was  not  preBompti^e  evidenoe  of  wmt  of  oidiiuuy 
48ze.    Theotlierfeuste  are  stated  in^  the  opinicm. 

O.  Danfarihy  for  the  defendanl 
/.  If.  Mewrve^  far  the  plaintiflik 

Bj  Cioort^  RiCB,  J.  Thia  is  an  actioD  against  the  defendant 
as  sheriff  of  Kennebec  connty,  far  defieuilt  of  his  depotyi  El- 
bridge  Bemjj  far  not  applying  on  an  execution  in  fiiYor  of  the 
plaintiffs  certain  goods  which  Berry  had  attached  on  the 
original  writ.  The  defense  was  that  the  goods  had  been  stolen 
from  a  safe  in  which  Berry  had  deposited  them,  between  the 
time  of  the  attachment  and  the  time  when  the  execution  was 
put  into  his  hands  with  directions  to  seize  and  sell  them  on 
said  execution.  That  the  goods  were  thus  lost  the  evidenoe 
put  into  the  case  by  the  defendant  tended  to  show,  and  also  that 
Berry  notified  the  plaintiffs  of  -the  loss  immediately  after  the 
iSact  came  to  his  knowledge.  The  plaintiffs  charge  that  this 
was  occasioned  through  the  negligence  of  Berry. 

The  defendant  requested  the  judge  to  instnMt  the  jury  that 
if  the  defendant  or  his  deputy  gave  an  account  of  the  loss  of 
the  property  the  burden  of  proof  was  on  the  plaintiffs  to  show 
that  the  defendant  was  guilty  of  a  want  of  ordinary  care  in 
keeping  said  property.  This  request  was  refused  by  the  judge, 
who  instructed  the  jury  that  Berry  having  returned  the  goods 
hi  controversy  as  attached  on  the  original  writ  against  Lam- 
bard,  and  having  taken  them  into  his  custody,  and  not  having 
stated  in  his  return,  on  the  execution  against  Lambard,  that 
they  were  lost  or  taken  from  him  without  his  fault,  the  burden 
of  proof  was  on  him  to  show  that  he  exercised  ordinary  care 
in  keeping  the  same,  and  that  he  must  satisfy  the  jury  that 
they  were  lost  without  his  fault. 

Our  attention  has  not  been  called  to  any  rule  of  law  which 
lequires  that  the  fact  of  fass  should  be  included  in  <»r  made  a 
part  of  the  officer's  return  on  the  execution.  That,  perhaps, 
might  have  been  an  appropriate  mode  of  notifying  the  plain- 
tiff of  the  loss.    It  certainly  was  not  the  only  mode. 

As  to  the  burden  of  proof^  in  this  class  of  cases,  the  authori- 
ties are  notentirely  accordant. 

Chancellor  Kent,  2  Com.  587,  states  the  rule  thus:  "  The 
bailee,  when  called  upon  for  the  article  deposited,  must  deliver 
it,  or  account  for  his  default  by  showing  a  loss  of  it  by  some 
violence,  theft,  or  accident    When  the  loss  is  shown,  the  proof 
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cf  n^gligenoe  or  want  of  dn^  care  is  ibiown  upon  the  bailor, 
and  the  bailee  is  not  bound  to  prove  affirmatively  that  he  used 
reasonable  care." 

Jndge  Story,  in  his  work  on  bailments,  see.  454,  says:  '*In 
respect  to  depositaries  for  hire,  there  seem  to  be  some  discrep* 
ancies  in  the  authorities  whether  the  anus  probandi  of  negli- 
genoe  lies  on  the  plaintiff,  or  of  excolpation  on  the  defendant^ 
in  a  soit  brought  for  the  loss.  In  England,  the  former  rule  is 
maintained.  In  America,  an  inclination  of  opinion  has  been 
expressed  the  other  way;  yet  perhaps  the  weight  of  authority 
coincides  with  the  English  rule."  For  this  he  cites  numerous 
Rngliah  and  American  authorities,  which  fully  sustain  his  asser- 
tions, and  which  it  is  unnecessary  to  dte. 

In  Clark  v.  Spence,  10  Watts,  835,  Rogers,  J.,  in  giving  the 
opinion  of  the  court,  states  the  rule  thus:  "The  rule  is  that 
when  a  loss  has  been  proved,  or  when  goods  are  injured,  the 
law  will  not  intend  negligence.  The  bailee  is  presumed  to 
have  acted  according  to  his  trust  until  the  contrary  is  shown. 
But  to  throw  the  proof  of  negligence  on  the  bailor,  it  is  neces> 
sary  to  show,  by  clear  and  satisfactory  proof,  that  the  goods 
were  lost,  and  the  manner  they  were  lost.  All  the  bailor  has 
to  do,  in  the  first  instance,  is  to  prove  the  contract  and  the  de- 
livery  of  the  goods,  and  this  throws  the  burden  of  proof  that 
they  were  lost,  and  the  manner  they  were  lost,  on  the  bailee, 
of  which  we  have  a  right  to  require  very  plain  proo&.'' 

This  presents  the  rule  in  as  favorable  a  light  for  the  bailor 
as  the  American  cases  will  warrant,  and  would  seem  to  be  a 
reasonable  rule.  It  leaves  the  burden  of  showing  negligence, 
of  turning  the  scale,  on  the  bailor,  and  still  compels  the  de- 
fendant, with  whom  a  knowledge  of  the  facts  and  circum- 
stances attending  the  loss  often  rests,  to  disclose  fully  all  those 
tacts  and  circumstances.  If,  when  these  facts  and  circum* 
stances  are  thus  disclosed,  and  the  evidence  bearing  upon  the 
question  of  negligence  is  all  out,  the  scale  is  evenly  balanced, 
the  presumption  that  the  bailee  does  his  duty  will  leave  the 
case  with  him. 

Tested  by  this  rule,  the  instructions  of  the  presiding  judge 
were  not  as  favorable  for  the  defendant  as  he  had  a  right 
to  demand. 

The  judge  also  instructed  the  jury  that  if  he  failed  to  find 
prc^ierty  on  which  to  levy  plaintiffs'  execution,  it  was  then 
Berry's  duty  to  arrest  Lambard  according  to  the  precept  in  his 
hands;  and  if  he  did  not  do  this,  the  defendant  was  liable  Cor 
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such  damages  as  the  plaiDtiffs  suffered  in  consequence  of  such 
neglect,  unless  he  was  excused  from  doing  so  by  some  act  or 
direction  of  the  plaintiffs  or  their  attorney. 

There  is  no  evidence  that  he  was  thus  excused  by  the  plain- 
tiffs or  their  attorney. 

It  is  provided  by  chapter  116  of  the  revised  statutes  of  1867, 
sec.  5,  that  no  officer  is  required  to  arrest  a  debtor  on  execu- 
tion, unless  a  written  direction  to  do  so,  signed  by  the  creditor, 
or  his  attorney,  is  indorsed  thereon,  and  a  reasonable  sum  for 
his  fees  is  paid  or  secured  to  him,  for  which  he  shall  accoimt 
to  the  creditor  as  for  money  collected  on  execution.  No  such 
direction  was  given. 

At  the  time  this  action  was  tried,  the  above  provision  had 
recently  been  enacted,  and  had  probably  escaped  the  attention 
of  the  presiding  judge. 

As  to  the  second  requested  instruction,  it  was  undoubtedly 
correct  as  a  principle  of  law,  and  should  have  been  given  if 
there  had  been  any  facts  in  the  case  which  called  for  it 

Exceptions  sustained,  verdict  set  aside,  and  new  trial  granted. 

Tennet,  C.  J.,  and  Cutting,  May,  Davis,  and  Qoodenow, 
JJ.,  concurred. 

BuRDBN  OF  Pmoor  Aa  to  Kbouobncb  ow  Bailu  dt  Oasi  ot  Loss  cm 
fNJURT:  See  Beardtiee  t.  IHduMrdson,  25  Am.  Deo.  696,  and  note.  The 
priacipal  oaee  ia  cited  in  Wmtiirop  Savmff»  Batik  t.  Jaekaon,  67  Me.  673^  to 
the  point  that  where  a  bailee  ahowi  a  loss  by  robbery  it  is  a  snfficient  JnstiA- 
cation  pHma  /ade,  and  the  boiden  of  proof  to  show  negligenoe  is  on  the 
bailor. 


Patterson  v.  Stoddaed. 

[«r  maimb^sss.] 
VnrDn  uvdib  Vibbal  Oontbaot  ior  Sals  ov  Lavd  SusrAiirs  Relatio9 
or  Tbvabt  at  Wnx  to  Vxvsob,  and  is  liable  to  aa  aotioii  for  use  and 
oconpation  of  the  premises,  where  the  vendee^  with  the  vendor's  per^ 
mission,  goes  into  ooeapation,  without  any  agreement  to  pay  rent»  and 
fails  to  pay  for  the  land,  and  volontarily  abandons  the  premises. 

Assumpsit  for  use  and  occupation.    The  facto  are  stated  in 
the  opinion. 

Vose^  for  the  plaintiff. 

Stinehfieldj  for  the  defendant. 

By  Court,  Davis,  J.    The  defendant  made  a  verbal  contract 
with  the  plaintiff  for  the  purchase  of  certain  real  estate,  and, 
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with  his  penniBBfam,  went  into  the  occupation  thereof.  Neither 
party  was  liable  to  the  other  for  not  performing  his  part  of  this 
contract. 

After  remaining  in  possession  two  years,  the  defendant  volan- 
tarily  abandoned  the  premises;  and  the  plaintiff  has  brought 
this  action  of  assumpsit  for  the  use  and  occupation  thereof. 

There  was  no  agreement  on  the  part  of  the  defendant  to  pay 
rent.  And  if  he  had  been  ready  to  pay  for  the  place,  and 
the  plaintiff  had  refused  to  convey  it  to  him,  he  would  not 
be  liable  for  the  use  and  occupation  of  it.  But  he  sustained 
the  relation  to  the  plaintiff  of  tenant  at  will;  and  the  plaintiff 
was  ready  to  convey  the  premises  to  him,  but  he  neglected  to 
pay  therefor.  The  occupation  was  beneficial  to  him;  and  in 
order  to  do  justice  between  the  parties,  the  law  will  imply  a 
promise  on  his  part,  when  he  took  possession,  in  case  he  should 
fail  to  fulfiU  his  part,  of  the  contract  to  pay  for  the  use  of  the 
premises.  The  defendant  must  therefore  be  defaulted,  to  be 
heard  in  damages. 

Tekkbt,  C.  J.,  and  Bine,  Cuthno,  Mat,  and  Goodenow,  JJ., 
concurred. 


VXBIDBI   09   liAKD    Of    POSSMSIOir    VITOR   VlBBAL   COVTRMOt   OW   SaLI» 

whether  laeteiiie  the  relatum  of  tenant  •!  wfll  to  hu  landlotd:  See  Dub  t. 
Harder,  27  Am.  Dec  462;  Jamet  r,  Pattermm^  66  Id.  737;  and  eee  Dm  t. 
Brmm,  41  Id.  217. 

LiABnjTT  oy  Vbtdbi  ow  Lahd^  ur  PosBiBSiDir  uvdie  Vxbbal  CJohtraot, 
fo  Pat  Rbit,  aiiMs^nly  from  an  implied  promiae  leetang  upon  his  bilnre 
toeomply  with  the  terms  of  his  oontraet:  La/phasm  t.  Nnfrtom^  71  Me.  08;  and 
seeJeHsffT.  HwrdMg^  72  Id.  127,  both eiting  the  prindpal 


KiPLBT  V.  Cbookeb. 

[47  Maxhb,  870.] 

OoMTRAor  TO  Bonj)  V BflESL  Crkatss  Jourr  LiABiurT  on  the  part  of  the 
defendants,  where  it  is  between  the  plaintiff  "  on  the  one  part "  and  the 
defendants  "on  the  other,"  and  the  "second  parties  agree  to  pay"  the 
entire  prioe  for  tliat  portion  of  the  vessel  which  they  agreed  to  take;  and 
the  ^Mst  that  words  indioatiTO  of  the  proportional  put  of  the  vessel  which 
eaeh  defendant  was  to  take  are  set  against  their  signatures  does  not  change 
the  oonstmotian  of  the  contract  nor  affect  their  joint  liability. 

WBnmi  CkkMTRACT  oahsot  u  Modivxid  st  Bvn>KifOB  of  Cubtoii;  al- 
though sneh  eridence  is  a<lmissiWe  to  show  that  words  ware  used  otlMt 
than  in  their  ordinary  ffif*^ 

JODT  LlABIUTT    lOB   BomUB  OF  DlBT  IS  UHAmBOISD  by  the  fact  that 

payments  have  been  sererally  made  by  the  persons  Jointly  faidebted, 
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towaidf  iheir  Atttm  ol  the  dab^  and  reoeipted  for  m  aoflh,  tlie  noa^^ 
not  bsiiiff  under  86bL 
Aflnov  AT  Law  iob  Bbiaoh  ov  Oqhtkact  lom  BuiLixaro  ViniL  mat  bi 
Bbouoht  bt  Onb  Pabtt  against  the  oUiar,  although  both  are  to  be  part 
ownera.  The  mle  that  equity  nrnat  be  raaorted  to  by  part  ownera  for  the 
adjnstnient  of  their  affiur%  only  ^pliea  to  oaaea  relating  to  the  veaaal'a 
eaminga  and  diabonementi^  whan  no  aetflement  haa  been  made  or  ao- 
ooont  atated. 

Assumpsit  on  an  acoonnt.  The  plaintiff  and  the  defendants 
were  to  be  part  owners  of  a  ship  which  the  plaintiff  was  to 
build.  The  contract  between  the  parties  purported  to  be  be 
tweeu  Theodore  Ripley  '^on  the  one  part"  and  William  D. 
Crooker,  Samuel  Swanton,  David  Giooker,  and  Isaao  Preble 
'^  on  the  other,"  and  by  it  Ripley  agreed  to  build  a  ship  of  cer- 
tain dimensions,  and  the  '^  second  parties  agreed  to  pay "  ao- 
cording  to  certain  terms.  The  contract  was  signed  by  all  the 
parties,  and  opposite  the  names  of  the  defendants  were  the 
words  '^  three  eighths,"  '^  one  eighth,"  '^  one  eighth,"  and  **  one 
sixteenth,"  respectively.    Further  fects  appear  in  the  opinioo. 

A.  G.  Stinehfiddf  {(a  the  plaintiff. 
F.  D.  SewaUy  for  David  Crocker. 
Tallmcm  and  Larrabee^  for  W.  D.  Crocker. 

By  Court,  Mat,  J.  The  contract  set  forth  in  the  writ  is  of 
two  parts.  In  its  direct  terms,  it  is  between  the  plaintiflb  ''on 
the  one  part"  and  the  defendants  ''on  the  other."  Its  lan- 
guage is  too  unequivocal  in  its  meaning  to  ^mit  of  any  other 
construction  than  that  of  a  joint  undertakmg,  on  the  part  of 
the  defendants,  to  pay  for  the  eleven  sixteenths  of  the  ship 
built  for  them,  at  her  cost,  in  the  manner  and  at  the  times 
stipulated  in  tiie  contract.  The  contract  contains  no  words 
fairly  indicative  of  a  several  liability  by  each  of  the  defendants 
for  particular  parts  of  the  ship;  but  on  the  contrary,  the  de- 
fendants together  agree  to  pay  the  entire  price  which  was  to 
be  paid  for  that  portion  of  the  ship  which  they  together  agreed 
to  take,  and  which  the  plaiptiff  agreed  to  build  for  them. 

The  fact  that  words  indicative  of  the  proportional  part  of  the 
ship  which  each  defendant  was  to  take  were  set  against  the 
name  of  each  does  not  change  the  construction  of  the  contract^ 
nor  in  any  way  affect  the  joint  liability  of  the  defendants. 
Such  words  do  not  sufficiently  show  an  intenticHi  to  limit  the 
liability  of  each  defendant  to  his  proportion  of  the  ship,  and 
cannot  therefore  control  the  general  language  used  in  the  con* 
tract,  so  far  as  the  plaintiff  is  conooned.  They  may*  howefSTt 
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like  the  word  ^smety ''or'' sureties''  appended  to  some  of  fhe 
signatoreB  npcm  a  note,  serve  to  show  the  relations  subsisting 
between  the  parties  of  tiie  second  part  of  the  contract;  bnt  thej 
cannot  be  permitted  to  subvert  or  even  modify  the  unambigu- 
ous terms  of  the  contract,  as  made  by  the  pajrties  themselves. 

It  is  contended,  in  defense,  that  the  terms  of  the  contract  are 
modified  by  the  proof  in  the  case  tending  to  show  the  exisi* 
ence  of  a  custom  on  the  Kennebec  river,  for  persons  engi^ed 
in  the  building  of  vessels,  each  to  be  responsible  only  for  his 
own  share.  In  the  case  before  us  the  contract  is  in  writings 
and  there  is  no  proof  that  any  of  its  words  are  by  usage  or 
custom  understood  to  be  used  in  any  other  than  their  ordinary 
sense.  The  custom  which  is  attempted  to  be  proved  does  not 
reach  this  case.  To  allow  such  a  custom  to  modify  the  written 
contract  of  the  parties  would  be  to  set  it  up  against  their  ex- 
press agreement  and  manifest  intentions,  which  the  law  will 
not  permit:  See  MetealfY.  Weld,  14  Gray,  210. 

Again:  it  is  said  that  both  the  plaintiff  and  the  defendants 
have  always  treated  this  contract  as  several,  and  not  joint; 
and  it  fully  appears  from  the  evidence  that  payments  have 
been  made  by  the  defendants  severally,  and  receipts  given  by 
the  plaintiff  therefor,  which  clearly  indicate  that  such  pay- 
ments were  made  by  each  defendant  towards  his  particular 
share  of  the  ship,  and  were  so  received.  If  the  contract  was 
doubtful  in  its  construction,  such  facts  might  well  aid  the  court 
in  determining  the  intention  of  the  parties  in  making  it;  but 
in  a  case  like  this,  where  there  is  no  ambiguity  in  its  terms,  it 
is  not  perceived  how  the  subsequent  conduct  of  the  parties  can 
change  the  plain  meaning  of  the  contract,  or  take  away  the 
appropriate  remedy  thereon,  unless  such  conduct  amounts  to  a 
severance  of  the  joint  liability,  or  consists  of  acts  which  may 
fairly  operate  as  a  release  from  such  liability.  But  where 
several  persons  are  jointly  indebted,  and  one  of  them  pays  his 
specific  share  of  the  debt,  and  it  is  received  and  receipted  for 
by  the  creditor  as  such,  such  payment  will  not  exonerate  the 
party  paying  from  his  liability  for  the  residue  of  the  debt. 
Such  receipt,  not  being  under  seal,  is  neither  a  severance  ol 
the  indebtedness  nor  an  effectual  release;  and  notwithstanding 
such  receipt,  the  parties  to  the  contract  will  remain  jointly 
bound  to  the  extent  of  what  is  unpaid,  in  the  same  manner  as 
if  no  such  specific  payment  had  been  made:  McAUester  v. 
Sprague,  84  Me.  296. 

It  is  further  urged,  that,  notwithstanding  the  contract  may  be 
joint,  the  only  remedy  upon  it  is  by  a  bill  in  equity.    We  do 
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not  80  underatand  the  law.  The  fact  that  the  contract  relates 
to  the  building  of  a  ship,  of  which  the  plaintiff  and  defendants 
are  to  be  tenants  in  common,  does  not  deprive  the  plaintiff  of 
his  remedy  by  an  action  at  law  for  such  breaches  thereof  as 
may  be  proved  to  exist.  The  rule  that  equity  must  be  resorted 
to  by  part  owners  of  a  vessel  for  the  adjustment  of  the  affairs 
between  them  applies  to  cases  relating  to  her  earnings  and  dis- 
bursements, when  no  settlement  has  been  made  or  account 
stated  between  them;  but  does  not  apply  to  cases  of  contract 
growing  out  of  the  original  construction  of  the  vessel,  notwith- 
standing the  builder  is  a  part  owner,  any  more  than  to  prom- 
issory notes  given  by  the  purchaser  to  such  builder  for  s 
specie  portion  of  the  vessel.  Such  contracts  do  not  relate  tc 
the  use  and  management  of  the  vessel,  and  therefore  are  not 
within  the  reason  of  the  rule  which  requires  a  party  to  pro- 
ceed in  equity.  In  such  cases,  an  action  at  law  is  the  appro- 
priate remedy.  Such  action  may  also  be  maintained  between 
partners  in  similar  cases:  Parsons  on  Merc.  Law,  182,  note  2, 
and  183,  note  1. 

The  result  is,  that  the  defendants  are  to  be  defaulted,  and, 
by  the  agreement  of  the  parties,  an  auditor  is  to  be  appointed 
to  assess  the  damages. 

Defendants  defaulted. 

Tennet,  C.  J.,  and  BicXi-Cuttino,  GooDBNOw^and  Davi1| 
JJ.,  concurred. 

USAOB    U    IWAnHIMIBLa  TO  VlBT  OB   OOXTmADlOT  WBrmi    OOHTBAOtl 

Sweei  T.  JeHkbUt  86  Am.  Deo.  942;  SotyUk  t.  Foob^  89  Id.  611;  On  t.  Pd^ 
foiH  68  Id.  148. 

AcnoNS  AT  Law,  wHXir  liAnrrAnrABLB  bt  Onb  Pabt  Owvbb  AOAiiriff 
Anothxb:  See  RaUUm  r.  Barehif,  12  Am.  Deo.  483.  end  note;  ManhaU  t. 
Whmlaw,  86  Id.  964;  Kw»  r.  CanufbM,  44  Id.  180.  The  remedy  of  pert 
owners  lor  the  adjustment  of  aooonnts  between  them  is  in  eqni^y:  MUbrnm  ▼. 
O^CAer,  60  Id.  681. 


Gould  v.  York  County  Mutual  Firb  Inbxtbaitoi 

Company. 

147  Maivb,  «IL\ 
fiOLiOT  Of  Ibbubabob  OH  GooM  DC  Namb  OF  Ohb  Pbbboit  n  vov  ATomo 

bj  the  faet  that  they  were  porchised  in  the  nsmes  ol  himself  and 

saother,  with  the  hitter's  oonsent,  the  goods  in  fact  being  the  sole  proj^ 

erty  of  the  former. 
PouoT  ov  Inbubakgb  n  Avon>BD  bt  BusTBiroB  of  If obtoaob  of  Pabv 

ov  Pbofbbtt  Ihsubbd,  where  the.  appUoant  represented  that  the  pre^ 
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erty  mw  tieo  from  inounbranoeb  and  it  ia  proridad  in  tbB  tspfXusMim, 
wliioh  is  made  a  part  of  the  policy,  that  any  oonoealmeatof  the  ccmditioa 
or  character  of  the  property  will  make  the  policy  Toid. 

BmECT  OF  MiSRXPBisxNTATiOK  18  Saio,  whether  it  is  made  frandolently. 
or  by  miBtalce  or  accident. 

PouoT  OF  Iksuranci  IS  VoiD  AS  TO  QooM  AS  WiLL  AS  SxoBi^  Where  it 
is  npon  a  store  and  goods,  and  the  property  was  represented  to  be  unin- 
cambered,  when  in  fact  a  mortgage  existed  on  the  store;  the  contnuil 
being  entire^  and  the  inoombranoe  affecting  the  lien  for  the  premium  note 
given. 

FotLunr  of  Imiusahob  n  not  Atoidbd  bt  Faot  that  Qvantitt  of  Raos 
WXBB  Off  PnxifiBn  Inbubsd  at  the  time  of  the  fire,  where  the  applicant 
represented  that  no  rags  were  kept  in  or  near  the  premiaes,  it  not  appear- 
ing that  the  representation  was  nntrue  when  made,  and  no  provision 
being  contained  in  the  policy,  charter,  or  by-laws  of  the  company,  that  ii 
sDch  artioles  should  be  afterwards  kept^  the  policy  should  be  avoided. 

Assumpsit  on  a  policy  of  insurance  dated  December  80, 
1856,  in  the  name  of  William  Gould,  upon  a  store  and  goods. 
The  facts  are  stated  in  the  opinion. 

John  N.  Ooodwiny  for  the  defendant 

John  8.  Ahbotty  for  the  plaintiff. 

By  Court,  Tennet,  C.  J.  The  goods  covered  by  the  policy 
were  owned  by  Bexgamin  Gould,  the  father  of  the  plaintiff, 
prior  to  April,  1856,  when  they  were  purchased  by  the  latter, 
and  were  entirely  his  property.  While  they  were  owned  by 
the  father,  according  to  the  Evidence,  the  business  was  done  in 
the  name  of  B.  &  W.  Gould,  the  son  consenting  that  his  name 
should  be  so  used.  After  the  purchase,  goods  were  bought  and 
business  carried  on  by  the  son  in  the  name  of  B.  &  W.  Gould, 
the  father  consenting  thereto.  The  case  contains  no  evidence 
that  any  part  of  the  goods  was  purchased  on  credit.  The  judge 
was  requested  to  instruct  the  jury  that  if  the  goods  were  bought 
in  the  name  of  B.  &  W.  Gould,  and  partly  on  credit,  it  would 
constitute  such  a  fraud,  or  breach  of  warranty,  as  would  avoid 
the  policy;  that  purchasing  the  goods  in  the  name  of  the  firm 
constitutes  them  partnership  goods.  These  instructions  were 
not  given;  but  the  jury  were  instructed  if  the  father  author- 
ised the  plaintiff  to  use  his  name  as  he  did  use  it  in  the  pur- 
chase of  goods,  and  the  goods  were  in  fact  the  sole  property  of 
the  plaintiff,  the  use  of  the  father's  name  would  not  affect  the 
legal  rights  of  the  parties.  The  evidence  touching  the  owner- 
ship of  the  goods  is  not  in  the  least  in  conflict  with  the  repre- 
sentations in  the  application  or  the  terms  of  the  policy;  and 
there  is  nothing  in  that  evidence  which  tends  to  show  that  tbs 


496  Gould  v.  Mutual  Fybe  iNa.  Ga  [Main^ 

risk  of  the  company  was  in  anj  degree  increased.  The  in- 
structions requested  were  properly  withheld,  and  those  given 
upon  this  point  free  from  error. 

The  policy  refers  to  the  application  as  part  thereof  and  it  is 
made  subject  to  the  provisions  and  conditions  of  the  charter 
and  by-la wSy  and  the  lien  on  the  interest  of  the  person  insured, 
in  any  personal  property  or  building  covered  by  the  policy,  and 
the  land  under  said  building.  It  is  provided  in  the  applica- 
tion that  any  concealment  of  the  condition  or  character  of  the 
property  will  make  the  policy  void.  The  fimrteenth  interrog- 
atory in  the  application  is:  ''If  incumbered,  state  for  how 
much  and  to  whom.  State  the  true  title  and  interest"  The 
answer  to  thicr  interrogatory  is, ''  None." 

It  is  in  evidence  that  at  the  time  of  the  application  and  the 
issuing  of  the  policy,  there  was  upon  the  real  estate  insured  a 
mortgage,  on  which  there  was  due  the  sum  of  two  hundred  dol- 
lars. This  answer  was  manifestly  material,  and  became  a  war- 
ranty by  the  terms  of  the  contract:  Battles  v.  York  Co,  MtU.  In$, 
Co.,  41  Me.  208.  This  was  a  misrepresentation,  and  a  breach 
of  the  contract,  and  by  the  instructions  of  the  judge,  the  policy 
was  absolutely  void,  so  far  as  it  referred  to  and  covered  the  real 
estate  insured.    This  part  of  the  instructions  was  correct 

But  the  jury  were  further  instructed  that  if  the  misrepresen- 
tation was  made  fraudulently,  the  whole  policy  was  void,  and 
the  plaintiff  could  recover  nothing;  but  if  the  representation 
that  the  store  was  free  from  incumbrance  was  made  inadvert- 
ently, in  good  faith,  he  believing  it  to  be  true,  and  he  had  no 
knowledge  to  the  contrary  till  the  day  before  the  commence- 
ment  of  the  trial,  then  said  erroneous  representation  would  not 
avoid  the  policy  of  insurance  upon  the  goods  insured,  and  that 
he  would  be  entitled  to  recover  for  the  goods  insured,  according 
to  the  terms  of  the  agreement,  as  stated  in  the  policy.  Bxcep- 
tions  taken  to  the  latter  portion  of  these  last  instructions  are 
relied  upon. 

The  company  had  a  lien  on  the  land,  and  the  store  which 
contained  the  goods,  and  upon  the  goods  themselves,  not  only 
for  the  payment  of  the  note  given  for  the  premium,  but  for  the 
payment  of  assessments  made  on  account  of  losses.  In  the 
policy  and  the  application,  no  distinction  is  made  between  an 
incumbrance  for  a  small  sum,  compared  with  the  value  of  the 
real  estate  insured,  and  a  sum  which  is  nearly  or  quite  equal 
to  the  whole  value,  in  relation  to  the  question  whether  the 
policy  is  avoided  by  such  misrepresentation.  In  the  lattw 
case  supposed,  the  company  would  hold  a  position  fiur  1 
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fiivorable  than  in  the  foHner,  as  to  the  goods  insnzed,  as  weU 
as  to  the  real  estate.  In  a  policy  like  the  one  in  qnestion,  tha 
real  estate  insured  is  security  fcnr  the  goods  covered  by  tha 
same  policy;  and  if  the  real  estate,  as  owned  by  the  assured,  is 
of  little  or  no  value,  it  can  be  security  for  the  intended  purposes 
only  in  proportion  to  the  insurable  interest  of  the  applicant. 

Is  there  ground  for  the  distinction  made  by  the  judge,  as  to 
the  intent  with  which  the  misrepresentation  was  made,  in  its 
effect  upon  the  insurauce  of  the  goods? 

It  is  immaterial,  in  regard  to  misrepresentation  in  obtaining 
insurance,  whether  it  is  made  fraudulently,  or  by  mistake  or 
accident;  the  effect  is  the  same.  A  policy  obtained  by  mis- 
representation is,  in  legal  intendment,  no  insurance  at  all;  it 
has  no  legal  effect:  Clark  v.  New  England  MuU  In$.  Co.^  6 
Cush.  842  [53  Am.  Dec.  44]. 

In  CarpenUr  v.  American  Im.  Co.,  1  Story,  57,  Story,  J., 
says:  ^'A  false  representation  of  a  material  tad  is,  according  to 
well-settled  principles,  sufficient  to  avoid  a  policy  of  insurance, 
underwritten  on  the  &ith  thereof,  whether  the  false  repre- 
sentation be  by  mistake  or  design."  '^  The  representation  made 
by  an  agent  in  procuring  a  policy  is  equally  fatal,  whether 
made  with  the  knowledge  or  consent  of  the  principal  or  nol 
The  ground  in  each  case  is  the  same.  The  underwriters  are 
deceived.  They  execute  the  policy  on  the  faith  of  statements 
material  to  the  risk,  which  turn  out  to  be  untrue.  The  mis* 
take  is  therefore  fatal  to  the  policy,  as  it  goes  to  the  very 
essence  of  the  contract."  The  same  principle  was  laid  down 
by  Lonl  Mansfield,  which  has  not  been  denied  to  be  correct. 
He  says:  "Although  the  suppression  should  happen  through 
mistake,  without  any  fraudulent  intentkm,  yet  still  the  under* 
writer  is  deceived  and  the  policy  is  void,  because  the  risk  run 
is  vastly  different  from  the  risk  understood  and  intended  to  be 
run  at  the  time  of  the  agreement: "  Carter  v.  Boehm,  8  Burr. 
1905, 1909. 

The  policy  was  void  by  reason  of  the  misrepresentation  in 
regard  to  the  inctmibrance,  irrespective  of  the  question  whethw 
it  was  fraudulent  or  made  through  an  honest  misapprehension 
of  the  facts;  and  by  the  terms  of  the  policy,  including  the  ap- 
plicatioD,  charter,  and  by-laws,  which  make  a  part  thereof,  it 
became  void.  The  contract  being  entire,  and  one  premium 
note  given,  the  lien  for  the  security  of  the  same  was  affected 
by  the  erroDfious  answer:  Riehardean  v.  Maine  Irn,  Co.j  46  Me. 
884  [auto,  pw  469];  Brown  v.  People'e  MnL  Ine.  Co^  11  Cush.  28a 

Am.  Dm.  Vol.  LZXIV-e 


498  Gould  i;.  Mutual  Fire  Ina.  Co.  [Maine, 

The  plaintiff  testified  that  at  the  time  of  the  fire  some  one 
thousand  fiye  hundred  pounds  of  paper  rags  were  in  the  storoi 
which  were  destroyed;  these  he  had  taken  in  from  time  to 
time.  The  defendants  requested  the  judge  to  instruct  the  jury 
that  if  rags  were  kept  in  the  store  insured,  and  which  contained 
the  other  property  insured,  during  the  time  said  property  was 
insured  by  the  defendants,  the  policy  would  be  thereby  avoided. 
2.  If  rags  were  so  kept  during  any  portion  of  the  time  the  same 
were  insured,  it  avoids  the  policy.  These  instructions  were 
not  given. 

The  eighth  question  put  to  the  plaintiff  in  the  application  is: 
''Is  cotton  or  woolen  waste,  or  rags,  kept  in  or  near  the  prop- 
erty to  be  insured?"  The  answer  is,  "None."  It  does  not 
appear  affirmatively  that  this  answer  was  untrue  at  the  time 
it  was  made.  And  no  provision  is  found  in  the  policy,  or  the 
charter  and  by-laws,  that  if  such  articles  shall  thereafterwards 
be  kept,  the  policy  shall  be  avoided. 

Exceptions  sustained.  Verdict  set  aside,  and  new  trial 
granted. 

RicBy  Applbton,  Goodbnow,  and  Davis,  JJ.,  oonooned. 


MiBRiPBBaQrrATioH  nr  Afpucatioii%  Snavsn^  ob  PitoposAU^  wbkii 
Avoid  Poliot:  See  BtarriU  r,  Saratoga  Co.  M.  F,  Im.  Ox,  40  Am.  Deo.  S45, 
and  note;  HongkUm  r.  MaimtfaaMtT%^  M.  F.  InB.  Cb.,  41  Id.  489;  Fnti  ▼. 
Saraioga  M.  /m.  Co.,  49  Id.  234;  Okndak  Woolm  Co.  t.  Protection  Ins.  Co., 
64  Id.  809;  Shddom  v.  Hagiford  F.  Im.  Co..  68  Id.  420;  DamkU  t.  Hmdmm 
Rker  F.  Iru.  Co.,  69  Id.  192;  and  note;  Hartford  Proiedhm  /m.  Ok  t.  ffar- 
mar.  Id.  684. 

Ml8RXFRI8BffTATI0H    OR     CONOKALMXRT,     WiUn'MBB    MUaT    Bl     FbAUDIT- 

UNTLT  Madb  to  Avon>  PouoT:  See  Cwrry  ▼.  ConmomooaUk  Int.  Co.,  SO 
Am.  Dea  647;  Jfttrmm  Int.  Co.  ▼.  Cotheal,  22  Id.  687;  Cmttt  v.  jfiiriwjfjii 
M.  «£r  F.  Int.  Co.,  29  Id.  439;  Farmert*  Int.  db  Loan  Co.  v.  Sngder,  80  Id.  118; 
BurriU  v.  Saraioga  Co.  21.  F.  Int.  Co.,  40  Id.  845;  DatMt  r.  Hwdmm  Biver 
F.  Int,  Co.,  69  Id.  192;  Morriton't  Adm'r  ▼.  Tennettee  21.  S  F.  Int.  Co.,  LL 
299;  Hartford  Proieetion  Int.  Co.  t.  Hmnmr,  Id.  684;  Btdm  v.  Baarifbrd  Co. 
M.  F.  Int.  Ok,  66  Id.  663. 

PoUOT  OV  lH8l7BAIfC%  Vom  AE  TO    PABT  OV  PbOPKBTT,   WHBVHIB  VoID 

IN  ToTO. — ^Where  a  polioy  of  insnranoe  coven  diffsrent  kindi  or  olamwi  of 
property,  and  the  contract  is  entire,  according  to  the  weight  ol  anthoritj 
any  cauae  which  will  aroid  the  policy  as  to  one  of  the  kinds  or  oIsmm  avoids 
it  as  to  all:  May  on  Insnranoe,  sec  277;  Flanders  on  Insaraaee,  831.  If 
the  preminm  be  entire,  separate  valnatioDS  npon  the  different  kinds  or  dassss 
of  property  embraced  in  the  policy  have  only  the  effect  to  limit  the  risk  on 
each  kind  or  dass,  and  do  not  make  the  contract  any  the  less  entire.  Thna 
if  there  be  by  the  same  policy  an  insurance  on  boildings,  and  a  further  snm 
on  fixtures,  or  goods,  or  other  personal  property  therein,  and  Jm  entire  sum 
be  paid  as  a  preminm,  the  contract  being  entire,  any  misrepresentation  or 


1859.)  Gould  v.  Mutual  Pibk  Ins.  Co.  499 

eoncealment  by  the  inaared  as  to  title  or  iacnmbniioea,  as  to  one  kind  of 
property,  which  would  avoid  the  policy  as  to  that,  will  vitiate  it  as  to  all  of 
the  property  covered  by  it:  May  on  Insurance,  sees.  189, 277;  Day  v.  Charter 
Oak  F,  ds  M.  Ina.  Co.,  51  Me.  91;  jEtna  Ina,  Co.  v.  Reah,  44  Mich.  55;  S.  C, 
88  Am.  Rep.  228;  Bowman  v.  FranUm  F,  Iiuu  Co,,  40  Md.  620;  Birnnan  v. 
Hartford  F.  In$.  Co,,  36  Wis.  159;  SchumiUch  v.  Ameriean  /».  Co.,  48  Id.  26; 
8mUh  V.  JBmptrt  Ina,  Co.,  26  Barb.  497;  and  the  same  is  true  althongh  the 
personal  property  is  in  another  building:  Ootttman  t.  Pamayhfania  Ins.  Co,, 
56  Fk.  St.  210;  or  different  buildings  are  insured:  BleaJdey  v.  Niagara  etc  Ina, 
Co*,  16  Grant  Gh.  198.  A  stronger  case  would  be  made  where  a  note  for  the 
premium  is  given,  creating  a  lien  on  the  entire  property  for  its  payment: 
Frkamiiih  ▼.  Affowaan  Jf.  F.  Ina,  Co.,  10  Gush.  587;  Brown  v.  People'a  M.  Ina. 
Co.,  11  Id.  587;  Loo^  v.  Anguaia  M.  F.  Ina.  Co.,  45  Me.  472;  and  see  Quar- 
rkr  T.  Poahody  Ina.  Co.,  10  W.  Va.  532;  S.  C,  27  Am.  Rep.  586.  The  rule 
is  applied  in  case  of  the  alienation  or  mortgage  of  one  kind  or  class  of  prop- 
erty  covered  by  the  policy:  Bamea  v.  Cnkm  3£.  F.  Ina.  Co,,  51  Me.  110;  Plaih 
V.  Jlinneaoia  Farmer^  M,  F,  Ina.  Co,,  23  Minn.  479;  S.  C,  23  Am.  Rep.  697; 
MtOowan  v.  Peopte*a  M,  F.  Ina.  Co.,  54  Vt  211;  S.  C,  41  Aul  Rep.  843; 
Rum  V.  JitUnai  F.  Ina.  Co,,  29  U.  0.  Q.  R.  73;  or  in  case  of  alterations  or  ad- 
ditions: Am*  V.  magara  etc  Ina.  Co.,  16  U.  0.  C.  P.  573.  So  under  a 
policy  of  insurance  on  a  factory  and  a  blacksmith's  shop,  valued  separately, 
in  consideration  of  an  entire  premium,  and  stipulating  that  the  policy  should 
be  Tcid  if  the  premises  were  used  for  certain  trades  without  the  consent  of 
the  company,  no  recovery  can  be  had  for  a  loss  of  the  shop  by  a  fire  originat- 
ing in  tike  faetoiy,  while  a  room  in  the  factory  is  occupied  without  the  arsent 
of  the  insurers  for  one  of  the  prohibited  trades:  Lee  v.  Howard  F.  Ina,  Co.,  t 
Gray,  583;  and  where  three  adjoining  houses  were  insured  in  one  policy,  iii  a 
speoiBed  sum  on  each,  and  one  of  them,  which  was  occupied  as  a  shoe  store, 
was  afterwards,  without  the  knowledge  or  consent  of  the  insurers,  changed 
into  a  grocery  store,  in  which  gunpowder  was  kept»  and  from  an  explosion  all 
the  houses  were  injured,  there  can  be  no  recovery  for  the  injury  to  any  of  the 
houses:  Fbre  Aaaoe.  qf  Philadelphia  v.  WUUamaon,  26  Pa.  St  196;  compare 
Franklin  F.  Ina.  Co.  v.  Brock,  57  Id.  74;  SlUoU  v.  Lycoming  Co.  M.  Ina,  Co.,  66 
Id.  22;  and  in  French  v.  Chenamgo  Co.  M,  Ina,  Co,,  7  Hill,  122,  it  was  held 
that  where  a  policy  covered  a  paper-mill  in  a  certain  amount,  and  a  like  sum 
on  personal  property  therein,  the  failure  to  state,  as  required,  the  relative 
situation  of  the  building  to  other  buildings  does  not  avoid  the  policy  as  to  the 
personal  property;  but  this  case  is  doubted  in  WHeon  v,  Herkimer  Co.  M,  Ina. 
Co.,  6  N.  T.  53;  SmUh  v.  Bmipire  Ina.  Co,,  25  Rarb.  504. 

A  like  rule  prevails  in  case  of  subsequent  or  additional  insurance  on  a  por- 
tion of  the  property,  the  entire  policy  being  avoided:  May  on  Insurance,  sea 
277;  Kimball  v.  Howard  F.  Ina.  Co,,  8  Oray,  33;  Aaaodated  Firemen  a  Ina.  Co. 
V.  Aamtm,  5  Md.  165;  WhUnell  v.  Putnam  F,  Ina.  Co.,  6  Lans.  166;  Ramaay 
Woolen  Cloth  Affg,  Co.  v.  Mniual  F.  Ina.  Co.,  11  U.  0.  Q.  R.  516;  and  in  case 
of  false  swearing  as  to  part:  Moore  v.  Virginia  F,  ds  M.  Ina.  Co.,  28  Gratt 
508;  8.  C,  26  Am.  Rep.  873;  Caahman  v.  London  etc,  Ina,  Co,,  5  Alien  (N.  R), 
246.  The  principal  case  has  been  cited  to  the  point  that  a  policy  void  as  te 
part  of  the  property  is  void  m  toto,  when  the  contract  is  entire,  in  Day  v. 
Vharter  Oak  F,  d:  M,  Ina.  Co.,  51  Me.  101;  Bamea  v.  Union  M,  F,  Ina,  Co,, 
fd.  112;  PkUh  V.  Minneaota  Farmeri  M,  F.  Ina.  Co.,  23  Minn.  482;  S.  C,  23 
Am.  Rep.  700;  MdQowan  v.  PeopU'a  M.  F.  Ina.  Co.,  54  Vt  216;  S.  C,  41 
Am.  Rep.  846.    . 

The  foregoing  ptopositians  have  not  been  asserted  with  complete  unanim- 
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Debt  on  a  bond.    The  facts  are  stated  in  the  opinion. 

Hammom  and  Oib9(mj  for  the  plaintiffs. 

Ayer  and  Wedgwood^  for  the  sureties,  Colccwd  and  Hani- 
man. 

By  Court,  Tenney,  C.  J.  William  Stanley  was  the  coUectoi 
of  taxes  of  the  town  of  Porter  for  the  year  1854,  and  for  the 
faithful  performance  of  his  duty  as  such  the  bond  in  suit  was 
given.  He  was  also  collector  and  treasurer  of  the  town  for  the 
years  1855  and  1856,  and  gave  bonds  with  different  sureties 
from  those  on  the  bond  for  the  year  1854. 

As  collector  for  the  year  1854,  William  Stanley  receiyed 
moneys  on  the  assessment  of  that  year,  and  a  part  of  the  same 
he  omitted  to  pay  into  the  treasury,  or  otherwise  account  for, 
from  the  collections  so  made.  But  on  February  27,  1857,  as 
appears  by  the  books  of  the  treasurer,  and  other  evidence  in 
the  case,  the  selectmen  appropriated  from  moneys  received  on 
the  assessments  of  the  two  years  1855  and  1856,  sufficient  to 
balance  the  deficiency  of  the  year  1854.  This  does  not  appear 
to  have  been  done  at  the  request  of  William  Stanley,  or  by  bis 
consent,  any  further  than  if  it  was  right  that  it  should  be  bo 
done  he  would  consent  thereto.  It  does  not  appear  that  the 
sureties  on  either  of  the  bonds  were  consulted,  or  had  knowl- 
edge of  the  appropriations,  or  that  eitlier  of  the  bonds  were 
canceled. 

The  appropriations  so  made  were  manifestly  inequitable,  as 
it  respects  the  sureties,  and,  by  the  authorities  cited  for  the 
plaintiffs,  cannot  be  upheld.  It  is  said,  in  the  opinion  of  the 
court  in  the  case  of  United  States  v.  January ^  7  Cranch,  572 
'^It  will  be  generally  admitted  that  moneys  arising  due  and 
collected  subsequently  to  the  execution  of  the  second  bond  can- 
not be  applied  to  the  discharge  of  the  first  bond,  without  man- 
ifest injury  to  the  surety  in  the  second  bond." 

It  was  clearly  not  the  intention  of  the  selectmen  or  of  Wil- 
liam Stanley  that  the  amount  collected  by  him  on  the  assess- 
ment of  the  year  1854,  and  not  paid,  as  of  the  taxes  of  that 
year,  should  be  suffered  to  be  a  charge  against  him,  without 
security  under  any  bond.  It  certainly  cannot  be  covered  l»y 
the  bond  of  1855  or  by  that  of  1856.  If  the  sureties  on  either 
of  the  bonds  are  still  liable  therefor,  it  must  be  those  on  that 
for  the  year  1854.    That  bond  remaining  uncanceled,  in  fact. 
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and  the  appropriation  being  made  under  a  miBapprehension, 
this  suit  is  maintainable. 
Defendants  defaulted. 

Rice,  Applbton,  Ooodsnow,  Davis,  and  Kxirr,  JJ.,  ooncurred. 

The  fbincipal  cabm  is  cited  in  Ohnmg  ▼.  CU^  qf  JOnnnUte,  66  Ind.  63^ 
to  the  point  that  n«w  aoretiei  on  official  boncU  are  not  rasponsiUle  for  prior 
dofalimticina,  onless  the  condition  of  the  new  obligation  shall  embraoe  them. 


Leacd  V.  Marsh. 

(«7  Maims,  541] 

JlTDOMKNT    BT    DEFAULT    AOAnVST    PeRSOM   ADMTrTED    TO    RATE    BEBK    HO* 

OoKros  Mbhtis  at  the  time  of  the  proceedings  agsinst  him  will  be 
feversod  on  writ  of  error. 

Bbbob.    The  facts  are  stated  in  the  opinion. 
E.  E.  Boumej  jun.,  for  the  plaintiff. 
Ooodmn  and  Fales^  for  the  defendant 

By  Court,  Ooodenow,  J.  This  was  a  writ  of  error  dated 
September  14,  1857,  to  reverse  a  judgment  rendered  by  this 
court  on  the  twenty-fifth  day  of  January,  1865,  on  default, 
against  the  plaintiff's  intestate.  The  officer  returned  an  at- 
tachment of  real  estate,  and  that  he  made  service  on  the 
defendant  ^^by  leaving  a  summons  at  his  last  and  usual  place 
of  abode,"  etc. 

The  fourth  error  assigned  is  that  *^  the  said  Asa  Leach,  at  the 
time  that  the  officer's  return  of  service  of  said  writ  upon  said 
Asa  Leach  purports  to  have  been  made,  and  for  a  long  time 
before  that  date,  and  from  that  time  until  his  decease,  after 
the  rendition  of  said  judgment,  was  wm  compos  msntia  and  in- 
capable of  taking  care  of  himself  and  of  managing  his  business 
affairs."  To  this  assignment  of  error  the  defendant  pleads  in 
nuUo  est  erratwnj  which  plea  is  a  confession  of  all  errors  in 
fiusts  which  are  well  assigned.  The  depositions  in  the  case 
prove  the  fact,  and  it  is  expressly  admitted  that  the  plaintiff's 
intestate  at  the  times  when,  etc.,  was  non  compos  mentis^  as 
allied  in  the  writ  Is  this  such  an  error  as  requires  us  to  re- 
verse the  judgment?  It  is  a  fundamental  principle  in  all  good 
governments  that  no  man  shall  be  condemned,  civilly  or  crim- 
inally, without  first  having  had  an  opportunity  to  be  heard  in 
his  defense.  Saint  Paul  was  exceedingly  happy  to  have  an 
opportunity  to  answer  for  himself  touching  the  things  whereof 
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be  was  aootuied  by  the  Jews,  and  it  would  ha^e  been  a  greai 
loes  to  the  world  if  he  had  been  deprived  of  it 

This  is  an  error  not  appearing  on  the  fieuse  of  the  record.  It 
is  an  error  of  fact,  if  error  it  is. 

.  '^  But  a  reversal  may  take  place  for  errors  of  tsuat,  as  when 
the  defendant  was  a  maniac,  or  non  compoB  mentUy  being 
legally  incapable  of  making  a  defense,  or  when  he  was  absent 
from  the  state  and  had  no  actual  notice  of  the  suit,  and  was 
defaulted,  and  judgment  rendered  at  the  first  term  without  a 
continuance  as  the  statute  requires: "  Smith  ▼.  Rhodes^  29  Me. 
861,  and  cases  there  cited. 

In  MUcheU  y.  Kingman^  5  Pick.  481,  it  was  held  that  a  per- 
son may  plead  that  he  was  non  campoB  mentis,  or  show  it  in 
evidence  under  the  general  issue,  in  avoidance  of  his  contract. 
In  Beaver  v.  PhelpSj  11  Pick.  304  [22  Am.  Dec.  372],  the  doc- 
trine of  the  above  case  has  been  again  declared  to  be  sound, 
and  the  established  law  of  Massachusetts,  notwithstanding 
some  recent  decisions  in  England,  which  seem  to  hold  a  differ- 
ent doctrine.  In  Orant  v.  Thompson,  4  Conn.  204  [10  Am. 
Dec.  119],  the  defense  of  insanity  was  admitted  to  an  action 
on  a  promissory  note. 

In  Beaver  v.  Phelps,  supra,  Wilde,  J.,  says:  ^It  is  sometimes 
difficult  to  determine  what  constitutes  insanity,  and  to  distin- 
guish between  that  and  great  weakness  of  understanding.  The 
boundary  between  them  may  be  very  narrow,  and,  in  facti 
often  is,  although  the  legal  consequences  and  provisions  at- 
tached to  the  one  and  the  other  respectively  are  widely  differ- 
ent. In  the  present  case,  however,  this  point  is  settled  by  the 
verdict,  and  no  question  is  made  respecting  it."  The  same 
point  is  settled  in  the  case  at  bar.  The  fairness  of  the  defend- 
ant's conduct,  if  fair  it  was,  cannot  supply  the  want  of  capacity 
in  the  plaintiff's  intestate. 

While  the  courts  have  power  to  protect  the  property  of  a 
defendant  who  is  temporarily  absent  from  the  state  against  a 
suit  of  which  he  has  not  had  notice,  if  they  have  no  power  to 
protect  the  property  of  an  insane  man  against  a  suit  when 
there  has  been  no  hearing,  and  no  opportunity  for  a  hearing, 
and  no  notice  to  a  responsible  party  of  the  existence  of  the 
suit,  it  is  to  be  regretted,  to  be  lamented.  It  is  said  this  sped- 
ficatioi  is  insufficient,  that  the  original  defendant  was  non 
compos  mentis  at  the  time  when,  etc.  When  the  insanity  is 
once  established,  or  admitted  to  have  existed,  the  tact  cairiee 
all  the  other  necessary  consequences  along  with  it.  It  follows 
that  there  has  been  no  hearing;  no  legal  party. 
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In  King  v.  Robinson,  33  Me.  123  [54  Am.  Dec.  614],  ihe  late 
Chief  Jostioe  Shepley  says:  ^^  The  law  does  not  appear  to  have 
imposed  it  as  a  duty  to  be  performed  by  a  plaintiff  to  asceiv 
tain  the  mental  capacity  of  the  defendant,  and  to  bring  it  be- 
fore the  court  for  its  consideration,  that  such  a  guardian  [ad 
Utem]  may  be  appointed."  But  with  all  due  respect,  it  seems 
to  us  that  reason  and  justice  and  safety  do  impose  such  a  duty 
upon  the  plaintiff  in  a  case  like  the  passent.  In  Blanehard  v. 
WUd^  1  Mass.  842,  Sedgwick,  J.,  says:  ^^  Although  the  court 
cannot  know  the  fact  [of  absence  from  the  state]  otherwise 
than  by  suggestion  entered  on  the  record,  yet  if  the  plaintiff 
will  take  judgment  he  does  it  at  his  peril.  It  was  his  duty  to 
make  the  suggestion,  and  in  practice  it  was  always  made,  if 
made  at  all,  under  the  former  statute,  by  the  plaintiff;  for  who 
else  could  make  it?  Not  the  defendant,  surely;  for  he  is  sup- 
posed to  be  wholly  ignorant  of  the  existence  of  the  suit." 
Again:  ^*  The  statute  is  against  the  common  law  (by  which 
personal  notice  is  always  necessary),  and  therefore  ought  to  be 
construed  strictly.  And  it  is  of  very  great  importance  that 
judgments  rendered  against  persons  who  have  not  in  fact  had 
notice  should  not  be  binding  unless  the  court,  from  the  positive 
provisions  of  the  statute,  are  bound  to  say  they  are."  Dana, 
C.  J.,  says:  '^  But  who  is  to  make  the  suggestion?  The  plain- 
tiff, undoubtedly,  and  if  he  will  take  a  judgment,  he  does  it  at 
his  peril."  If  a  plaintiff  will  take  judgment  against  a  man 
hopelessly  insane,  without  a  •suggestion  of  the  insanity  to  the 
court,  or  notice  to  guardian  or  next  friend,  must  he  not  do  it 
at  his  peril?  Can  he  thus  carve  for  himself  without  regard  to 
the  rights  of  others? 

In  commenting  upon  the  case  of  White  ▼.  Palmer^  4  Mass. 
147,  Mr.  Justice  Shepley  says:  ^^The  error  assigned  was  that 
the  original  defendant  was  non  compos  mentis^  and  that  White 
and  Hall,  long  before  the  teste  of  the  writ,  had  been  legally 
appointed  guardians,  and  that  they  had  no  notice  of  the  suit 
The  judgment  was  reversed  for  that  cause,  but  the  case  does 
not  decide  that  the  judgment  would  not  have  been  legal  if  the 
non  compos  had  not  been  under  guardianship."  Upon  this 
hypothesis,  it  would  seem  that  the  judgment  was  reversed  be- 
cause there  had  not  been  due  courtesy  exercised  toward  the 
guardians,  not  on  account  of  a  wrong  and  injury  done  to  the 
non  compos  and  to  his  estate. 

In  Seaver  y.  Phelps^  11  Pick.  804  [22  Am.  Deo.  872],  Wilde, 
J^  says:  ^  The  general  doctrine  that  the  contracts  and  other 
•eta  in  pais  of  idiots  and  insane  persona  are  not  binding  in  law 
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or  equity  is  not  denied.  Being  bereft  of  reason  and  under^ 
standing,  they  are  considered  incapable  of  consenting  to  a  con- 
tract or  of  doing  any  other  valid  act^" 

Actions  may  have  been  maintained  against  persons  non 
compos  for  necessaries,  as  in  Dagsier  v.  Eari  of  Portsmouth^  6 
Bam.  &  Cress.  172,  and  Thompson  v.  Leach^  8  Wend.  310.  But 
this  is  an  exception,  and  not  the  general  rule.  '^  If,  then, 
idiots  and  insane  persons  are  liable  on  their  contracts  for 
necessaries,  they  are  certainly  entitled  to  as  much  protection 
as  infants.  It  matters  not,  however,  how  this  may.be,  since 
the  contract  in  question  is  not  one  for  necessaries: "  Beaver  v. 
Phdpsj  11  Pick.  807  [22  Am.  Dec.  872].  If  the  Contract  in 
this  case  had  been  for  necessaries,  and  that  had  been  a  legal 
answer,  the  defendant  in  error  should  have  pleaded  the  fact  in 
bar  of  the  writ. 

'<  The  court  will  generally  allow  the  defendant  in  error  to 
come  in  and  plead  that  the  said  judgment  is  not  erroneous,  in 
any  matter  of  fact,  in  manner  and  form,  etc.,  and  tender  an 
issue  to  the  country.  With  this  plea,  he  may  be  required  to 
file  a  specification,  setting  forth,  in  addition  to  a  denial  of  the 
fact  assigned  for  error,  any  other  matter  of  fact  in  avoidance, 
on  which  he  relies,  tending  to  show  that  the  judgment  ought 
not  to  be  reversed:"  Ooodridge  v.  Ross^  6  Met.  489. 

It  was  held  in  Lamprey  v.  Nudd^  29  N.  H.  303,  that  the  fact 
that  a  person  against  whom  a  suit  was  commenced  was,  at  the 
time  of  the  service  of  the  process  upon  him,  a  person  of  insane 
mind,  and  that  he  so  continued  until  the  time  of  the  rendition 
of  judgment,  even  if  he  appeared  in  person,  or  by  attorney,  or 
not  at  all,  was  good  cause  for  reversing  the  judgment  on  error. 

The  case  of  King  v.  Robinsonj  83  Me.  123  [54  Am.  Dec.  614], 
seems  to  be  relied  upon  by  the  defendant  in  error  as  decisive 
of  this  case.  In  that  case  there  was  an  appearance  by  attor* 
ney.  In  that  case  it  was  not  admitted,  as  it  is  in  this,  that 
the  plaintifi*  in  error  was,  at  the  time  when,  etc.,  actually  wm 
compos.  While  that  question  was  suspended  in  doubt  in  the 
mind  of  the  judge,  it  would  be  a  question  addressed  to  his  dis- 
cretion whether  a  guardian  ad  litem  should  or  should  not  be 
appointed.  But  when  it  is  once  incontestably  setUed  in  the 
affirmative,  it  would  be  manifestiy  against  first  principles  for 
the  court  to  proceed  to  render  judgment  against  a  man  or  his 
estate,  when  he  had  no  capacity  to  take  care  of  himself,  or  to 
employ  some  other  person  to  do  so. 

In  Hix  V.  Whiiiemorej  4  Met.  545,  the  error  assigned  was  that 
at  the  time  of  the  service  of  the  said  original  writ,  and  at  tbt 
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time  of  the  rendition  of  said  judgment,  the  plaintiff  in  error 
was  insane;  and  an  issue  was  made  to  the  jury.  There  was 
DO  intimation  from  the  court  or  counsel  that  the  assignment 
was  insufficient,  if  founded  in  fact. 

The  verdict  was  for  the  plaintiff  in  error,  and  was  set  aside 
oo  exceptions,  on  account  of  the  supposed  misdirection  of  the 
judge  as  to  the  burden  of  proo^  or  as  to  the  presumption  of 
the  continuance  of  the  insanity,  when  once  proved  to  have 
existed. 

It  becomes  unnecessary  to  discuss  the  questions  arising  out 
of  the  other  assignments  of  error,  as  we  regard  the  fourth  error 
assigned  sufficient  in  law,  and  proved  and  admitted  in  bcL 

Judgment  reversed. 

Appleton,  Cutting,  and  Davis,  JJ.,  dissented. 


JmuoNT  BT  Default  AOAurar  PntaoM  non  Compos  Mxhxii^  VAUDrrr 
•rt  Sm  AlUatM  t.  Taphr^  32  Am.  Deo.  68,  and  note;  Kk^  t.  JMimim,  M  Id. 
§14 


PiBBKiNs   V.   Portland,    Sago,    and    Portsmouth 

Railroad  Company. 

[47  Mains,  07S.] 

Railboad  OoMPAirr  mat  bs  Bound  bt  Sfbcial  CoimAor  to  TaAmpOBT 
Pbbsons  OB  Pbopbbtt  beyond  the  line  of  its  own  roed. 

Railboad  Gompant  mat  bb  Bound  to  Tbansport  Pbrsons  ob  Pbopbbtt 
BBTOND  LiHB  OF  ITS  OwN  RoAD,  withont  any  actual  arrangement  with 
connecting  lines,  if  by  its  agents  it  holds  itself  out  to  the  pnblio  as  s 
common  carrier  to  a  place  beyond  such  limits. 

Railboad  Oompant  will  bb  Eotoppbd  tbom  Dbntino  tuat  It  u  Com- 
mon Cabbibb  bbyond  Linb  of  its  Own  Road,  if  its  agents  so  repre- 
sent the  company  to  the  public,  iu  such  a  manner,  or  for  each  a  length 
of  tims^  that  the  corporators  may  be  presumed  to  know  it,  and  therefo)'<* 
It  to  it. 


Action  against  the  defendant,  as  a  common  carrier,  to  recover 
the  value  of  certain  goods.    The  opinion  states  the  £eusts. 

Oaodwin  and  Fcdea,  for  the  plaintiff. 

Philip  Eastman^  for  the  defendants. 

By  Court,  Davis,  J.  This  is  an  action  against  the  defend- 
ants, as  common  carriers,  for  the  value  of  a  quantity  of  fumi- 
uue  received  by  them  for  transportation.  The  goods  were 
delivered  to  the  station  agent  at  Biddeford,  who  gave  a  receipt 
for  them,  of  which  the  following  is  a  copy: 


608  Perkins  v.  Portland  etc.  R.  R.  Co.         [Maine, 

"Office  of  P.,  S.,  &  P.  R.  R.,  Biddeford,  Me.,  Aug.  27, 1856. 
Received,  in  apparent  good  order,  from  Mrs.  Sarah  A.  Perkins 
eight  boxes,  four  chests,  eleven  packages  furniture,  marked  £. 
Perkins,  Bloomington,  111.,  which  we  promise  to  deliver  to 
Blisha  Perkins  in  Bloomington,  in  like  good  order. 

"J.  8.  Works,  Station  Agent" 

The  furniture  was  carried  by  the  defendants  to  Portsmouth, 
and  sent  thence  to  Boston,  by  an  arrangement  between  them 
and  the  Eastern  Raihx>ad  Company,  by  which  the  two  corpora- 
tions mutually  conduct  their  business.  The  defendants  do  not 
appear  to  have  had  any  care,  or  to  have  exercised  any  control, 
directly  or  indirectly,  over  the  property  after  it  was  delivered 
in  Boston.  No  freight  was  advanced,  nor  any  rate  or  sum 
agreed  upon.  It  was  probably  understood  that  the  defendants 
were  to  receive  their  usual  rates  to  Boston.  From  that  place 
the  furniture  was  forwarded  from  one  point  to  another  by  the 
different  railroad  or  steamboat  companies  on  the  line;  and  at 
the  time  of  the  loss  by  collision,  it  was  on  board  a  steamer  on 
lake  Michigan. 

That  Works  was  the  general  agent  of  the  defendants  to  con- 
tract for  the  transportation  of  freight  and  passengers  from  the 
Biddeford  station,  admits  of  no  doubt.  The  only  question, 
therefore,  is  whether  the  company  were  bound  by  his  contract 
to  deliver  the  goods  in  Bloomington,  in  the  state  of  Ulinoia. 
Had  any  agent  of  the  company  any  authority  to  make  such  a 
contract? 

The  defendants  were  incorporated  in  1837  with  authority  to 
construct  a  railroad  from  Portland  to  Portsmouth,  and  to  ex- 
ercise their  corporate  powers  '^for  the  transportation  of  persons, 
goods,  and  property  of  all  descriptions."  And  it  is  argued  that 
the  corporation  being  the  creature  of  the  law,  with  no  powers 
but  those  conferred  by  law,  its  agents  could  not  bind  it  by  any 
contract  to  transport  persons  or  property,  except  upon  its  own 
line  of  railroad,  that  the  company  had  no  authority  to  become 
common  carriers  on  other  routes,  and  in  other  states,  and  that 
any  agreement  to  do  so,  being  beyond  the  scope  of  the  corpo- 
rate powers,  was  void.  The  question  is  one  of  great  practical 
importance,  upon  which  there  has  been  some  diversity  ol 
opinion. 

It  is  ouite  clear  that  a  common  carrier,  if  a  natural  person, 
may  contract  to  carry  persons  or  property  beyond  his  own  line, 
and  thus  make  the  carriers  upon  the  connecting  lines  his  agents. 
In  such  case,  he  is  responsible  for  any  loss  or  injury  upon  any 
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part  of  the  lonte:  Story  on  Bailments,  sec.  558;  1  Parsons  on 
Cont.  687;  Smith's  Merc.  Law,  367;  Parsons  on  Merc.  Law,  217. 

Whether  the  same  rule  applies  to  corporations  chartered  as 
common  carriers  xipon  lines  designated  in  the  statutes  by  which 
they  are  created,  is  not  so  clearly  settled.  In  England,  the  law 
is  well  established  by  a  series  of  decisions,  not  only  that  the 
same  rule  applies  to  railway  companies  as  to  natural  persons, 
but  that  in  either  case,  if  a  common  carrier  receives  goods 
marked  to  be  delivered  at  a  place  beyond  the  limits  of  his  own 
line,  he  undertakes,  prima  faeie^  to  carry  the  goods  to  their 
destination,  and  is  bound  to  do  so,  unless  he  limits  his  respon- 
sibility by  express  agreement  or  notice  at  the  time  the  goods 
are  received:  Mu9champ  v.  Lancaster  &  P,  Railway  Co.y  8  Mee. 
&  W.  421;  Watson  v.  Ambergate  &  B.  Railway  Co.j  3  Eng.  L.  A 
Eq.  497;  Wilson  v.  Yorkj  JV.,  &  B.  Railway  Co.,  18  Id.  667; 
Crouch  V.  L.  &  Northwestern  Railway  Co.,  26  Id.  287. 

This  doctrine  has  been  denied  in  this  country;  and  the  rule 
has  been  held  to  be,  when  a  railway  company  receives  goods 
marked  for  delivery  at  a  place  situated  beyond  the  line  of 
their  own  road,  that  they  are  only  bound,  in  the  absence  of 
any  special  contract,  to  transport  and  deliver  them,  according 
to  the  established  usage  of  the  business,  to  the  carriers  of  the 
connecting  line,  to  be  forwarded  to  their  ultimate  destination: 
Nutting  V.  Conn.  River  R.  R.  Co.,  1  Gray,  602;  Van  Santvoord 
V.  St.  John,  6  Hill,  157;  Farmers'  &  M.  Bank  v.  Champlain 
Trans.  Co.,  18  Vt.  140;  S.  C,  23  Id.  209  [56  Am.  Dec.  68]. 

In  all  these  cases  it  is  decided  or  admitted  that  a  railroad 
company  may,  by  special  contract,  bind  themselves  to  deliver 
merchandise  at  a  place  beyond  the  line  of  their  own  road;  and 
that,  in  such  case,  they  are  bound  as  common  carriers  for  th€ 
whole  route,  and  can  exonerate  themselves  only  by  a  delivery 
at  the  place  of  destination.  But  in  none  of  the  English  cases 
cited,  except  the  last  one,  was  any  question  raised  in  regard  to 
the  power  of  the  company  under  their  charter.  In  that  case, 
though  this  point  was  presented,  and  the  contract  was  to  carry 
goods  to  a  place  beyond  the  realm,  the  company  were  held  lia- 
ble as  common  carriers,  on  the  ground  that  they  held  them* 
selves  out  to  the  public  as  common  carriers  to  that  place. 

Nor  was  this  question  directly  presented  in  any  of  the  Amer- 
ican cases  before  dted.  But  the  point  was  raised  in  a  later 
case,  Noyes  v.  Rutland  &  B.  R.  R.  Co.,  27  Vt.  110,  and  it  wai 
held  that  a  contract  to  send  barges  to  a  place  not  on  the  Um 
of  their  road  fixr  a  quantity  of  hay,  and  tm  bransport  it  fxoxj 
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that  point  over  their  road,  was  within  the  scope  of  the  powen 
conferred  by  the  charter,  and  that  the  company  were  bound 
by  it.  Redfield,  C.  J.,  the  learned  author  of  the  treatise  on 
railways,  in  delivering  the  opinion  of  the  court,  says:  *'  It  may 
be  true,  in  one  sense,  that  this  is  extending  the  duties  and 
powers  of  the  company  beyond  the  strictest  interpretation  of 
the  words  of  the  charter.  But  the  time  is  now  past  when,  ae 
between  the  company  and  strangers,  any  such  literal  interpre- 
tation of  the  charter  is  attempted  to  be  adhered  to. 

In  the  case  of  Hood  v.  New  York  &  N,  H.  R.  R.  Co.y  22  Conn. 
602,  it  was  held  that  a  contract  to  carry  a  passenger  from  New 
Haven  to  Farmington  on  their  railroad,  and  thence  to  Collins- 
ville  by  stage,  was  not  binding  on  the  company,  on  the  ground 
that  the  company  had  no  authority  under  their  charter  to  make 
a  contract  to  carry  a  person  beyond  their  own  line.  We  are 
not  aware  that  the  doctrine  has  been  carried  to  this  extent  in 
any  other  state. 

Upon  a  careful  survey  of  all  the  authorities,  we  are  satisfied 
that  a  railroad  company  may  be  bound  by  a  special  contract  to 
transport  persons  or  property  beyond  the  line  of  their  own  road. 
In  granting  the  charter,  all  incidental  powers  which  are  neces- 
sary to  the  proper  and  profitable  exercise  of  those  which  are 
specially  enumerated,  may  be  presumed  to  be  conferred  by  im- 
plication. The  business  of  common  carriers  between  different 
places  is  intimately  interwoven,  branching  off  into  innumera- 
ble channels.  And  it  is  often  of  great  public  convenience,  il 
not  of  absolute  necessity,  that  several  companies  should  comr 
bine  their  operations,  and  thus  transport  passengers  and  mer- 
chandise by  a  mutual  arrangement,  over  all  their  lines,  upoa 
one  contract  for  one  price.  In  such  cases,  each  is  held  liable 
for  the  whole  distance:  FairchUd  v.  Sloewm^  19  Wend.  329; 
Fitchburg  &  W.  Railroad  Co.  v.  Hanna,  6  Gray,  539  [66  Am. 
Dec.  427]. 

And  we  think  a  company  may  be  bound,  even  without  any 
actual  arrangement  with  the  connecting  lines,  if  by  their  i^enti 
they  hold  themselves  out  to  the  public  as  common  carriers  to  a 
place  beyond  the  limits  of  their  own  road.  If  such  agents  so 
represdht  the  company  to  the  public,  in  such  a  manner  or  for 
such  a  length  of  time  that  the  corporators  may  be  presumed  to 
know  it,  and  therefore  to  assent  to  it,  the  company  would  be 
estopped  from  denying  it  In  the  language  of  Redfield,  C.  J., 
in  the  case  before  cited,  ^4f  the  corporators  acquiesce  in  the 
extension  of  the  business  of  the  company  even  beyond  the  strict 
limits  of  its  charter,  and  strangers  are  thereby  induced  to 
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tract  upon  the  faith  of  the  authority  of  the  agents  of  such  com- 
pany,  the  company  are  not  at  liberty  to  repudiate  the  authority 
of  such  agents  when  their  transactions  prove  disastrous." 

The  application  of  these  principles  to  the  case  at  bar  is  not 
free  from  difficulty.  The  plaintiff  relies  upon  a  special  con- 
tract to  deliver  his  goods  in  Bloomington,  in  the  state  of  Illinois. 
The  place  of  delivery  being  far  beyond  the  line  of  transit  under 
the  control  of  the  defendants,  it  is  not  sufficient  for  the  plain- 
tiff to  prove  that  the  contract  was  made  by  one  of  their  subor- 
dinate agents.  The  authority  of  such  agent  to  make  such  a 
contract  must  be  proved. 

This  might  be  done  by  proof  of  express  authority,  conferred 
by  the  corporation,  or  by  the  directors.  And  though  the  com- 
pany might  have  had  no  special  authority,  by  their  charter,  to 
make  such  contracts,  and  could,  perhaps,  have  been  enjoined 
or  restrained  from  doing  it,  by  proper  proceedings,  they  could 
not  plead  such  want  of  authority  against  persons  so  contract- 
ing with  them.  To  do  so  would  be  taking  advantage  of  their 
own  wrong.  But  the  evidence  in  this  case,  which  is  submitted 
to  us  upon  a  report  of  the  testimony,  fails  to  prove  any  express 
authority  on  the  part  of  the  agent  to  make  such  a  contract 
with  the  plaintiff. 

If  there  was  no  express  authority,  it  might  have  been  im- 
plied from  a  mutual  arrangement  for  the  carrjring  business 
among  all  the  carriers  between  the  point  where  the  goods  were 
received  and  the  place  of  delivery.  AVhcre  such  an  arrange- 
ment actually  exists,  there  is  an  implied  authority  on  the  part 
of  the  agents  of  each  company  to  make  a  contract  that  shall 
bind  them  all.  But  the  evidence  in  this  case  is  conclusive 
that  no  such  arrangement  existed  between  the  defendants  and 
other  companies  for  the  transportation  of  persons  or  property 
to  any  place  beyond  Boston. 

If  the  agent  who  made  the  contract  had  no  authority,  in  fact, 
therefor,  either  express  or  implied,  have  the  company  so  con- 
ducted their  business  by  holding  themselves  out  to  the  public 
as  common  carriers  to  places  beyond  the  line  of  their  own  road 
that  they  are  estopped  from  denying  such  authority? 

There  is  considerable  evidence  upon  this  point.  It  appears 
that  this  same  agent,  during  a  period  of  several  years,  both 
before  and  after  August  27, 1855,  made  contracts  similar  to  the 
one  in  suit,  to  deliver  goods  at  various  places  beyond  the  line 
of  the  defendants'  road,  in  this  state,  in  Massachusetts,  in  Con- 
necticut, and  in  Canada.  Such  contracts,  made  after  the  one  in 
suit,  are,  perhaps,  inadmissible  as  evidence  on  this  point.     But 
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the  nature  of  these  contracts,  and  the  manner  of  doing  bnai- 
ness,  must  have  been  known  by  the  directors,  and  by  many  of 
the  corporators.  And  their  assent  may  be  presumed  from  the 
fact  that  the  agent,  for  so  long  a  time,  was  permitted  to  have 
charge  of  the  business  and  make  such  contracts.  From  theae 
and  other  circumstances,  a  majority  of  the  court  are  of  the 
opinion  that  strangers  had  the  right  to  conclude  that  he  was 
acting  within  the  scope  of  the  authority  conferred  upon  him 
by  the  company,  and  that  the  company  are  therefore  estopped 
from  denying  it.  According  to  the  agreement  of  the  parties, 
judgment  must  be  entered  for  the  plainti£f  for  the  value  of  the 
goods  at  the  place  of  delivery,  less  the  cost  of  transportaticm, 
no  freight  having  been  paid. 

Tenney,  C.  J.,  and  Rice,  Appleton,  Goodenow,  and  Kset, 
JJ.,  concurred. 


RAnJtOAD    COMPAKT    MAT  CoVTBAOr  TO   OaBBT  PlBBOirB    OB    PBOPIBTr 

BKTOND  IT8  OwK  LxNV:  Note  to  HaH  ▼.  RenB^daer  etc  B.  R,,  69  Am.  I>a& 
460;  (THiM^fe  ▼.  JBtttfem  fiepreM  Cb.,  67  Me.  320;  NaOma  Ladk  (h.  r.  Worta/kf 
etc  M.  if.,  48N.  H.  356,  368;  Wheekry.  San Framdrnjo etc  R.  R.,  31  GaL  68^ 
The  right  of  connecting  railroad  corporations  to  make  contraote  for  through 
tnuuportation  is  incident  to  their  powers,  nnless  prohibited  by  their  oharters: 
MunhcUly.  Peruujfhfania  R.  R,,  92  Pa.  St.  166.  Bat  where  a  railroad  oom- 
pany  reoeiyee  goods  marked  to  a  place  beyond  its  own  line,  and  does  not  spe- 
cially nndertake  to  deliver  them  at  the  pcdnt  designated,  the  implied  ccntraol 
is  only  to  transport  over  its  line,  and  to  forward  from  its  tsiminiis:  JicMUbm 
T.  Michigan  etc  R.  R,,  16  Mich.  120;  Burrought  ▼.  Norwich  etc  R.  R.,  100 
Mass.  27;  Peet  t.  Chicago  etc  R.  R,^  19  Wis.  124;  Stewart  r.  Terra  Hanie  etc 
R,  /?.,  1  MoCrary,  814.  The  prinoipal  case  is  cited  to  the  foregomg  propo- 
sitions. 

Thb  fuhoipal  oabm  n  also  ottbd  in  Ormdh  ▼.  Saetem  Sbsprem  Ox,  6?  Me. 
320,  to  the  point  that  common  carriers  are  bound,  in  the  absanoe  of  any 
special  agreement^  to  receive  and  carry  goods,  within  a  reasonable  time^  at 
whatever  place  directed  within  the  roate  which  they  hold  out  to  the  public 
as  theirs,  and  no  farther;  and  in  Chicago  BwOdmg  8oc  r.  OtNvefl;  66  HI  461, 
to  the  point  that  when  an  agent  of  a  oompany  has  been  aocostomed  to  make 
oontncts  for  it^  the  oompany  receiving  the  benefits  without  objectloiiy  it  wiB 
be  presumed  that  he  was  authorised  by  the  directors. 
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BabIHTZ  V.   BfOBL 

[14  MABTLAim^  9L] 

lOB  Bmow  ov  Cmxi»tor8  miui  on  ili  lioe  oonrfy  all  Ite 
propiflty  of  the  gnntor,  andnegfttiv*  tli»  pfwwiwiitimi  ol  the  poMenlaA 
ol  any  olher  property,  and  any  apt  worcb  to  thia  efibot  will  be  raffioMBt 
KDmnraio  Etidbngi  is  not  Admissibiji  to  Show  that  AsBioiniiirr  for 
the  benefit  of  orediton  does  in  fact  oonvey  all  tha  property  wbieh  the 
grantor  had  at  the  time  of  its  eieeation. 

Edmund  J.  Webb  executed  the  deed  mentioned  in  the  opin* 
ion,  and  conveyed  the  property  therein  described  to  Bamits. 
Rice  and  others  were  creditors  of  Webb,  and  brought  suit 
against  him  and  Bamitz,  assailing  the  deed.  The  court  below 
enjoined  the  defendants  from  proceeding  under  the  deed  to 
dispose  of  the  property,  and  appointed  a  receiver.  Baraiti 
appealed. 

WiUiam  Schley ^  tar  the  appellaoL 
P.  MeLemghlin^  for  the  appellees. 

By  Court,  Lb  Grand,  C.  J.  The  decision  of  this  appeal  murt 
depend  upon  the  construction  to  be  placed  on  the  deed  which 
has  ^ven  rise  to  this  controversy.  It  is  a  deed  by  a  debtor  to 
a  trustee,  for  the  benefit  of  the  creditors  of  the  debtor,  and  ex- 
acting of  them  releases. 

The  conveyance  of  property  is  in  these  words:  **A11  the  stock 
in  trade,  and  merchandise,  goods,  chattels,  and  effects,  and 
promissory  notes,  securities,  evidences  of  debt,  and  claims  and 
demands  o^  or  belonging  to,  or  in  any  wise  or  n*^""^^  claim* 
able  by  me.'' 
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To  ihlfl  deed  it  is  objected  that  it  does  not,  on  its  face,  con- 
vey all  the  property  of  the  grantor,  and  not  doing  so,  that  it 
is  not  competent,  to  those  insisting  on  its  validity,  to  show,  by 
extrinsic  evidence,  that  in  point  of  fact  it  does  convey  all  the 
property  which  the  grantor  had  at  the  time  of  its  execution. 

Under  the  decisions,  and  particularly  those  of  this  court,  we 
think  the  objection  well  taken.  In  the  case  of  Chreen  v.  TriebeTf 
8  Md.  11,  this  court  said:  "We  are  to  look  to  the  character 
with  which  the  law  stamps  the  deed,  without  reference  to  ex- 
trinsic facts  as  to  motive.  If  the  law  imputes  to  the  grantor  a 
design  in  making  the  deed,  no  evidence  of  intention  can  change 
the  presumption.  If  the  law  declares  the  deed  to  be  void,  it  is 
no  matter  how  the  question  of  fraud  in  fact  may  stand."  This 
doctrine  was  fully  sanctioned  in  Malcolm  v.  HodgeSj  8  Id.  418, 
and  reasserted  in  Rosenberg  v.  Moorey  11  Id.  880. 

The  language  of  these  cases,  it  would  seem,  is  too  explicit  to 
admit  of  doubt  as  to  its  meaning.  But  it  was  urged  by  the 
able  counsel  of  the  appellant  that  it  should  be  viewed  in  con- 
nection with  that  jemployed  in  the  case  of  Sangston  v.  Chiithery 
8  Md.  40, 48,  and  if  so  considered,  the  particular  deed  involved 
in  this  controversy  would  not  be  obnoxious  to  the  censure  of 
the  law  as  expounded  by  this  court  We  cannot  deduce  the 
same  conclusion  from  the  collocation  and  comparison  to  which 
we  have  been  invited.  In  our  judgment,  the  case  of  Sanggton 
y.  Oaithery  eupray  is  in  harmony  with  the  subsequent  ones  to 
which  we  have  referred.  The  portions  of  the  opinion  relied 
upon  by  theappellant's  counsel  were  intended  simply  as  replies 
to  phases  of  argument  presented  by  counsel,  intended  to  show 
that  even  on  his  own  hypothesis  his  views  could  not  be  sus- 
tained. That  decision,  whilst  it  expressly  declares  ^*  that  an 
assignment  for  the  benefit  of  creditors,  exacting  releases  as  the 
condition  on  which  they  may  participate  in  the  fund,  must 
transfer  all  the  debtor's  estate,"  nowhere  lays  it  down,  or  even 
intimates,  that  where  the  deed  does  not  in  words  do  this,  thai 
by  testimony  aliunde  it  could  be  shown  the  deed  did,  in  point 
of  fact,  convey  all  the  property  of  the  grantor,  and  is  therefiore 
in  no  respect  in  conflict  with  the  cases  of  Maicolm  v.  Hodge^y 
iupray  and  Rosenberg  v.  Moorey  supra;  but,  on  the  contrary, 
perfectly  consistent  with  them. 

We  are  aware  it  has  been  supposed  that  in  cases  decided 
elsewhere,  in  one  particular,  a  difierent  doctrine  from  the  above 
has  been  stated.  Without  inquiring  whether  or  not  this  opin« 
ion  be  well  founded,  we  remark  that  a  reference  to  the  leading 
is  had  in  the  opinion  of  the  court  in  United  SUUes  v. 
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Langton^  5  Mason,  284.  AVhilst  these  allow  of  proof  (in  cases 
involving  the  priority  of  the  United  States),  other  than  the 
deed,  to  show  that  it  includes  all  the  property  of  the  grantor, 
they  yet  recognize  and  affirm  the  principle  that  in  the  case  of 
a  conveyance  by  schedule  "the  presumption  must  be  that 
there  is  property  not  contained  in  the  deed  unless  the  contrary 
appears." 

We  do  not  wish  to  be  understood  as  saying  any  particular 
words  are  necessary  to  be  used,  but  only  that  such  must  be 
employed  as  wiU  convey  all  the  debtor's  property.  All  that 
is  required  is  that  the  words  should  comprehend  all,  and 
thereby  negative  every  presumption  that  there  is  other  prop- 
erty. Any  words  apt  to  this  end  will  be  sufficient.  There 
certainly  cannot  be  any  difficulty  in  'finding  them  in  any  im- 
aginable case. 

Whilst  affirming  the  action  of  the  court  below,  we  deem  it 
but  just  to  say  that  we  discover  nothing  in  the  evidence  in  this 
cause  going  to  show  that  the  grantor,  Mr.  Webb,  either  con- 
templated or  practiced  any  fraud  in  fact.  This  decision  rests 
entirely  on  the  legal  presumption  which  arises  out  of  the  lan- 
guage of  the  deed. 

Orders  affirmed  without  costSi  and  cause  remanded  for  ftir* 
ther  proceedings. 

AasiOHMXHT  lOB  BDncfiT  OF  GBKDnom  MUST  ComrsT  all  the  debtor*! 
property  or  it  will  be  Toid:  See  note  to  liadtSe  t.  Calmf,  15  Am.  Dea  606; 
MdOlurg  v.  UA^,  23*  Id.  64;  Qnner  t.  Wakemom^  26  Id.  624;  Oadtden  v. 
Oamm,  70  Id.  207,  209. 

Tbs  fbctcipal  0A8F  WAB  CFTED  in  CUkoui'  Fkt,  M,  df  L,  Ftu.  Co,  T.  Wal' 
Ikf  23  Md.  18%  to  the  point  that  a  deed  of  traet^  to  be  free  from  the  impnta- 
turn  of  fraud  nnder  the  etatnte  of  Elisabeth,  most  on  ita  faoe  oonyey  all  the 
property  of  the  debtor,  as  well  hiB  indlTidual  estate  as  his  partnership  effects. 
The  deed  of  tmst  in  this  case  professed  to  convey  only  the  property  held 
jointly  as  partners,  withont  including  their  individnal  property.  It  was 
therefore  held  to  be  inoperattTe  and  Toid.  In  Price  ▼.  PUaer,  44  Id.  629,  it 
was  held  that  if  a  deed  of  trust  be  Toid  per  »e,  conditions  annexed  to  it  will 
not  impart  any  vitality;  and  the  principal  case  was  cited  to  show  that  the 
ocmtinfcnt  provisions  hi  such  deed  were  additional  objeotioiis  to  its  validity. 
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pAftTT  EirrnxED  to  Lnrnu  or  ADMnasTRATioH  di  Bonis  kov  iut  R» 
houvcm  HiA  HioHi,  and  such  renunciation  filed  in  court  cannot  be  r^ 
voked. 

EiOHT  TO  Adm lyifiTBB  ON  EsTATB  OAXVOT  u  DxLiOATSD;  DOT  cas  a  rsnuB* 
•iatioo  ol  this  right  be  subsequently  abandoned  or  retraoted. 
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ArrLKASsos  to  Ritokb  LarnDS  ot  AiiMUiiirrKATloy  vm  Boim  vas  is  ia 
proper  tune  if  madt  within  lizty-eight  d»yi  from  the  tuna  they  wore 
gnntad.  In  regard  to  time^  the  principle  of  analogy  un  the  appKoatioa 
of  ezpreee  statatory  pnmnoiia  in  inch  oaaet  will  not  be  eztendsd  befooA 
eighty  days. 

Thb  opinion  states  the  fects. 
Oliver  MiUery  for  the  appellants. 
Jo9€ph  M.  Palmery  for  the  appellee. 

By  Court,  Lb  Grand,  C.  J.  This  is  an  appeal  from  an  order 
of  the  orphans'  court  for  Carroll  county,  refusing  to  reyoke  let- 
ters of  administration  which  had  been  granted  to  the  appellee 
upon  the  estate  of  Henry  Cover,  and  dismissing  the  petition  ol 
the  appellants  asking  the^  revocation  and  the  grant  of  letters  to 
them. 

The  record  discloses  these  fisicts:  Henry  Cover  died  in  1857, 
leaving  a  will,  in  and  by  which  his  son-in-law  was  appointed 
his  executor.  The  heirs,  devisees,  and  legatees  of  the  testator 
were  a  son,  Josiah  S.  Cover,  and  two  daughters,  Susannah 
Conaway,  wife  of  Reuben,  and  Elizabeth  Stocksdale,  wife  of 
Nathan,  and  a  granddaughter,  the  child  of  a  deceased  daughter. 

The  person  designated  as  executor  qualified  as  such,  and 
entered  upon  the  duties  of  the  ofiGice,  but  died  in  December^ 
1858,  without  having  settled  up  the  estate.  Josiah  S.  Cover, 
who  was  entitled  (being  the  eldest  male  child  of  the  deceased) 
to  letters  de  bonis  turn,  filed  in  the  orphans'  court  a  renunciar 
tion  of  his  right  to  letters  of  administration,  ^^  desiring,  at  the 
same  time,  that  letters  might  be  granted  to  John  H.  Conaway," 
a  son  of  the  deceased  executor,  which  was  accordingly  done. 
On  the  twenty-eighth  of  February,  1859,  sixty-eight  days  after 
the  granting  of  the  letters  to  the  appellee,  the  appellants  filed 
their  petition,  asking  for  the  revocation  of  these  letters,  and 
the  granting  of  others  to  the  appellant  Elizabeth.  At  a  subse- 
quent period,  Josiah  S.  Cover  filed  his  petition,  asking  to  be 
made  a  party  to  the  proceeding,  and  protesting  against  the  rev- 
ocation, but  insisting  that  if  the  letters  be  revoked,  his  renun« 
ciation  be  considered  as  withdrawn,  and  his  right  to  letters  as 
asserted.  This  petition,  like  that  of  the  appellants,  was  dis- 
missed. The  appellant  Elizabeth  is  the  eldest  child  of  Henry 
Cover,  and  as  such,  if  there  be  no  unmarried  sister,  is  entitled 
to  letters  in  preference  to  all  others,  save  Josiah  S.  Cover,  un- 
less that  right  has  been  lost  by  her  acts  or  lachee.  The  first 
inquiry,  thei^ia^  What  is  the  eflfect  of  the  reggmiciation  of  Jodali 
&  Coferr 
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The  law  gave  to  him  the  right  to  administration,  but  did  not 
make  it  incumbent  upon  him  to  exercise  it.  There  is  no  reason 
why  his  election  should  not  be  as  binding  on  him,  in  a  case  like 
ttie  present,  as  it  would  be  in  any  other;  and  there  can  be  no 
doubt  that  a  party  may  conclude  himself  by  his  admissions 
and  acts;  '^an  election  being  once  made,  so  as  to  charge  the 
defendant,  cannot,  At  a  subsequent  period,  be  prospectively  re- 
tracted or  abandoned: "  Evans  v.  Iglehart^  6  Gill  &  J.  171.  In 
the  case  of  ThorjUon  v.  Winston^  4  Leigh,  152,  it  was  held  that 
where  an  executrix  declined  to  qualify  as  such,  and  agreed  that 
administration  with  the  will  annexed  should  be  granted  to  her 
daughter,  reserving  her  right  to  qualify  after  her  daughter's 
death,  such  renunciation  was  absolute  and  perpetual,  and 
eould  not  be  revoked.  That  case  also  decided  what  was  decided 
in  Maryland  in  the  cases  of  Hoffman  v.  Gold,  8  GDI  &  J.  79, 
and  Ex  parte  Young j  8  Gill,  285,  that  the  right  to  administer 
cannot  be  delegated; 

Whilst  the  seventh  section  of  the  third  subchapter  of  the  act 
of  1798,  chapter  101,  authorizes  the  withdrawal  of  the  renun- 
ciation of  an  executor  named  in  a  will,  it  yet  confines  it  to  a 
time  ^'before  letters  testamentary  or  of  administration  shall 
actually  be  committed  to  another  or  others." 

The  first  section  of  subchapter  14  provides  that  "  if  any  per- 
son entitled  to  administration  shall  deliver  or  transmit  to  the 
orphans'  court  a  declaration  in  writing  that  he  is  willing  to  de- 
cline the  trust,  the  court  shall  proceed  as  if  such  person  were 
not  entitled;"  and  the  sixth  section  of  the  fifth  subchapter 
provides  that  '^in  case  any  executor,  executrix,  administrator, 
or  administratrix  shall  die  before  the  estate  shall  be  fiilly  ad- 
ministered, letters  of  administration  de  bonis  Tion  shall  be 
granted  to  the  person  entitled  agreeably  to  the  rules "  laid 
down  in  the  act. 

Now,  the  person  entitled  to  letters  de  bonis  nan  was  Josiah 
8.  Cover,  and  he  not  only  expressed  a  willingness  to  decline 
the  trust,  but  in  the  most  unequivocal  manner  renounced,  and 
this  imposed  upon  the  orphans'  court,  under  the  sixth  section 
of  the  fifth  subchapter,  the  duty  to  appoint  the  party  entitled. 
This  party  is  the  appellant  Elizabeth,  if  there  be  no  unmar- 
ried sister.  Nothing  could  deprive  her  of  her  right,  except  her 
relinquishment  of  it,  or  her  failure  to  apply  for  ttie  appoint- 
ment in  due  time.  She  did  not,  in  fiict,  refuse  to  act,  and 
therefore  the  only  question  is  whether  she  made  application  in 
proper  time. 

In  the  case  of  Edwards  v.  Brwse^  8  Md.  887,  it  was  decided 
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that  an  application  to  the  orphans'  court  to  revoke  letters  of 
administration  can  only  be  made  within  the  same  time  after 
the  party  applying  has  knowledge  that  letters  had  been  granted 
as  that  provided  by  law  within  which  an  original  application 
for  letters  is  to  be  made,  and  that  the  courts,  upon  the  princi- 
ple of  analogy,  will,  by  construction,  apply  express  statutory 
restrictions,  in  regard  to  time,  to  cases  of  similar  character, 
where  no  such  express  legislative  provisions  exist.  In  that 
case,  the  time  which  elapsed  betwecii  the  granting  and  the  ap- 
plication for  the  revocation  of  the  letters  was  two  hundred  and 
thirty  days,  and  the  court  held  it  was  too  great;  that  it  could 
not,  on  principles  of  analogy,  be  extended  beyond  eighty  days. 
In  the  present  case,  the  application  was  made  within  sixty- 
eight  days.  The  order  must  be  reversed,  and  the  cause  re> 
manded,  so  that  the  parties  in  interest  may  be  summoned,  and 
the  question  decided  according  to  the  direction  of  the  testa- 
mentary system. 

Although  we  have  expressed  our  opinion  on  the  efifect  of  the 
renunciation  of  Josiah  S.  Cover,  we  have  only  done  so  to  facili- 
tate the  action  of  the  orphans'  court  when  this  case  shall  again 
come  before  it  for  adjudication.  There  was  no  appeal  by  him 
from  the  order  dismissing  his  petition. 

Order  reversed,  and  cause  remanded.  Costs  to  be  paid  out 
of  the  estate. 


Ths  frdtgipal  casi  was  iuelisd  on  in  T^muu  v.  Knighton,  23  Md.  824. 
Thtw  two  cases  were  prononnoed  m  almost  entirely  coincident  with  each 
other;  and  it  was  said  that  if  the  former  had  been  decided  under  the  code, 
inntead  of  the  testamentary  system  of  1798,  c.  101,  it  would  bo  conclusive. 
But  it  was  held  that  as  the  proviBions  in  the  two  laws  were  substantially  the 
same,  any  judicial  interpretation  of  the  one  would  most  materially  affect 
the  other.  The  principal  case  was  distingmshed  in  SfadiK  v.  Jlouck,  29  Id. 
25.  In  the  former  case,  the  litigation  grew  out  of  opposing  claims  to  tlie 
right  of  administratioii;  but  in  the  latter  case,  the  question  was  whether  a 
ptfticular  coort^  the  orphans'  court  of  CarroU  county,  was  the  proper  tribonaJ 
to  receive  probate  of  the  will,  and  to  grant  letters  testamentary,  aooordingly, 
on  the  ostate  of  the  testatrix.  The  validity  of  the  will,  and  the  right  te 
administration,  were  undoubted.  The  proceeding  was  rather  in  the  natnrs 
of  a  suggestion  by  the  petitioner  that  the  orphans'  court  had  acted  improvi- 
dently  in  admitting  the  will  in  question  to  probate,  and  granting  letters  to 
the  executor  named  therein.  In  this  case,  it  was  held  that  the  orphans'  court 
of  GaiToll  county  had  the  undoubted  power  to  admit  the  will  to  probate,  and 
grant  the  letters  testamentary,  and  having  exereised  it,  its  action,  and  Uie 
anthority  of  the  executor  thereunder,  oould  not  be  questioned  in  any  coUateml 
proceeding;  and  that  its  action  was  final  and  conclusive,  and  coiUd  only  bs 
corrected,  if  erroneous,  by  appeal,  in  proper  time;  or  by  itself,  if  it  had  acted 
iuiprovidentiy  under  circumstances  of  mistake,  fraud,  or  deceit,  upon  proper 
application,  in  due  time.    In  Sedman  v.  Cftance,  32  Id.  52,  53,  the  court 
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faul:  "There  ia  no  statatoiy provision,  it  is  true,  directing  within  what 
l»erio<l  of  time  a  party  most  appeal,  or  institute  proceedings  attacking  a  judg- 
ment or  order  passed  without  notice.  But  the  policy  of  the  law  which  pro- 
rides  a  time  within  which  parties  to  a  judgment  or  decree  must  appeal  applies 
With  equal  force  where  they  are  seeking  to  set  aside  the  same  when  rendered 
without  notice.  Hence  it  has  been  repeatedly  held  that  upon  the  principle 
of  analogy  the  court  will  apply  express  statutory  restrictions  in  regard  to 
time  to  cases  of  similar  cliaracter,  where  no  such  express  legislative  provisions 
exist  Thus  the  act  of  1826,  c.  200,  sec.  14,  provided  that  appeals  from  a  de« 
cree  in  the  court  of  chancery  must  be  prosecuted  within  nine  months  from 
the  date  of  the  decree;  and  in  Other  y.  Palmer,  11  Gill  ft  J.  137,  where  a 
party  was  seeking  to  set  aside  a  decree  on  the  ground  of  mistake,  it  was  held 
that  he  must  tile  his  bill  for  relief  within  nine  months  after  knowledge  of  the 
mistake,  that  being  the  time  limited  for  appeals.  This  principle  has  been 
further  recognized  and  extended  in  Berreit  v.  Oliver,  7  Id.  207,  and  StockaddU 
V.  Conoicny,  14  Md.  107;  Edwaaros  v.  Bruce,  8  Id.  387.  Now,  the  code  pro- 
vides that  appeals  from  the  orphans'  court  shall  be  taken  within  thirty  days, 
and  it  must  follow  from  the  principles  laitl  down  in  the  above  cases  that  a 
party  seeking  to  set  aside  an  order  or 'judgment  of  that  court  bee  use  the 
same  was  passed  or  rendered  without  notice  must  institute  proceedings  within 
the  time  limited  for  appeals.  By  this  rule  he  has  the  same  time  after  knowl- 
edge of  the  order  or  judgment  passed  or  rendered  without  notice  that  he 
would  have  to  appeal  if  duly  summoned,  and  its  application,  therefore,  can- 
not work  any  injustice. "  The  principal  case  was  summarized  in  Car^eiUer  v. 
Joma^  44  Id.  628,  and  in  the  same  case,  p.  630,  it  was  dted  to  the  point  thai 
a  deeUuration  filed  in  court  of  willingniws  to  deoUne  an  adniiiuatration  will  be 
held  to  be  final  and  irrevocable. 


Elliott's  Lessee  v.  Knott. 

[14  M^aYXJLKn,  12L] 

EUUUTlOlt     laSITSD    AITBB     DbATU     GW     DlFKHDAlTT,    MOBS   THAH    TflSa 

Taaxa  ibom  Datb  of  Judomjuit,  and  without  revival  by  a  mL  fa,,  is 

voidable  only,  and  not  void;  and  a  purchaser  at  a  sale  under  it  obtains  a 

valid  title  to  the  property  sold. 
laaaouLAB  Pbockbdinos  and  Ekbonbous  Degbeb  will  not  afiisct  the  title 

of  a  purchaser  at  an  execution  sale  under  such  proceedings  and  decree. 
SsBUBS  IS  iNDisnoTBABLS  TO  Enabui  Sheriw  TO  Skll  Laitd  and  vest  a 

valid  title  in  the  purchaser. 

MaMB    "PbKBTII''    and    "PSNNTBUni"    SHOULD    BS    RlQABDID    AS    IdXM 

Sqxans^  and  applicable  to  the  same  tracts  of  land,  in  the  abeenoe  of  all 
proof  that  they  belong  to  different  tracts. 

Bjbgtmsnt.  Plaintifif  claimed  the  property  in  qaeetion  aa 
heir  of  John  Llewellm,  and  showed  title  to  have  been  in  him  in 
Jnlji  1825,  and  also  showed  his  death  prior  to  1828.  Defend- 
ant claimed  as  heir  of  F.  Knott,  and  showed  the  following 
facts,  viz.:  that  F.  Knott  obtained  a  judgment  against  William 
Llewellin  in  1823;  that  this  judgment  was  superseded  by  & 
mpersedeas  judgment;  that  an  appeal  was  taken  and  the  judg* 
ment  of  the  lower  court  affirmed;  that  delays  occurred,  but 
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that  the  property  was  sold  under  execution  to  F.  Knott  in  1828^ 
and  after  the  death  of  John  Llewellin;  and  that  there  was  no 
revival  of  the  jadgment  by  a  9cire  facias.  The  tract  of  land 
was  called  ^'  Pennyrine/'  but  in  the  sheriff's  retoms  was  called 
•*  Penneyrun,"  "Penyrun,"  and  "Penryn;"  and  appellant 
claimed  that  having  levied  on  a  tract  of  land  called  ^^  Penney- 
run,"  or  "Pen3rrun,"  or  "Penryn,"  the  tract  "Pennyrine" 
could  not  be  sold  under  that  levy.  The  court  gave  judgment 
for  the  defendant,  and  plaintiffs  appealed. 

Damid  Clarie  and  Thonuu  O.  PraU^  for  the  appellants. 
Oliver  Miller  and  Robert  J.  BrevU^  for  the  appellee. 

By  Court,  Lb  Oband,  C.  J.  We  regard  the  principal  ques- 
tion involved  in  this  case  as  having  been  settled  by  the  decis- 
ion pronounced  in  Miles  v.  KnoWe  Lessee^  12  Gill  &  J.  443. 
The  only  difference,  so  far  as  the  rights  of  the  parties  aro  con* 
cemed,  between  that  case  and  this,  if  any,  consists  in  the  fact 
that  there  was  no  question  of  infemcy  in  Uiat  case,  whilst  then 
is  in  the  present  one. 

We  think  this  circumstance  unimportant  In  that  case  the 
court  fully  adopt  the  doctrine  of  the  case  of  Jackson  v.  BobinSj 
16  Johns.  682,  which  approves  of  the  principle  enforoed  hy 
Lord  Chancellor  Redesdale  in  the  case  of  Bennett  v.  HamiU^ 
2  Sch.  *&  Lef.  666,  and  the  same  affirmation  is  given  to  it  in 
Manahan  v.  fi^ammon,  3  Md.  471.  The  substance  of  the  opin« 
ion  of  Lord  Redesdkle  on  this  point  is  thus  given  by  Chancel- 
lor Kent:  "A  man  died  leaving  a  widow  and  an  infant  son, 
and  his  judgment  creditors,  in  collusion,  as  was  supposed, 
with  the  widow,  filed  a  bill  in  chancery  to  have  the  infjEmt'a 
estate  sold,  and  the  widow  appeared  for  herself  and  as  guar- 
dian for  her  infant  son,  and  a  decree  was  obtained.  Under 
that  decree  certain  freehold  and  leasehold  premises  were  sold, 
which  came  by  purchase,  for  a  valuable  consideration,  to  the 
defendant,  who  expended  large  sums  in  improvements.  When 
the  infant  came  of  age,  he  filed  his  bill  to  set  aside  the  decree 
and  sale  under  it  as  irregular  and  erroneous,  and  one  ground 
of  the  allegation  was  that  he  had  no  day  given  him  by  the 
decree,  after  he  came  of  age,  to  show  cause  against  it.  The 
chancellor  admitted  that  there  were  irregularities  in  the  pro- 
ceedings, which  he  pointed  out,  and  that  the  decree  was  eno* 
neous,  inasmuch  as  the  infiemt  ought  to  have  had  a  day  to 
show  cause  against  the  decree  when  he  came  of  age.  But  he 
held  that  this  was  not  to  affect  the  purohaser's  title.    It  would 
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be  too  much,  he  thoughty  to  say  that  a  purchaser,  under  a  de- 
cree  of  that  description^  could  be  bound  to  look  into  all  these 
circumstances,  and  go  through  all  the  proceedings  finom  the 
beginning  to  the  end."  In  the  case  of  Tondin8on^9  Lestee  y. 
Devorey  1  Gill,  845,  it  was  held  that  upon  a  judgment,  execu- 
tion, and  sale,  the  title  to  land  passes,  though  the  defendant 
in  the  judgment  was  a  lunatic  at  the  time  of  its  rendition, 
courts  of  justice  guarding  and  maintaining  with  jealous  vigi- 
lance the  titles  of  purchasers  acquired  under  judicial  sales. 
Although,  as  authority,  the  case  of  Jackson  v.  EobinSj  16  Johns. 
682f  has  been  questioned  elsewhere,  it  is  the  law  of  this  stats, 
and  particularly  of  this  case;  the  reason  on  which  it  rests  is 
leoognized  in  Trail  v.  Snauffery  6  Md.  808.  See  also  SheUon  y. 
Hamilton,  23  Miss.  496. 

There  is  no  doubt  that  to  enable  the  sheriff  to  sell  land  and 
yest  a  valid  title  in  the  purchaser  a  seizure  is  indispensable; 
and  that  without  a  valid  seizure  the  purchaser  acquires  no 
title:  Waten  v.  Duvall,  11  Gill  &  J.  37  [33  Am.  Dec.  693]. 
But  this  principle,  in  our  judgment,  ought  not  to  have  any 
disastrous  influence  on  the  title  of  the  appellee.  We  think 
the  names  "Penryn"  and  ''Pennyrine"  should  be  i-egarded,  in 
the  absence  of  all  proof  to  show  they  belong  to  different  tracts 
of  land,  as  applicable  to  the  same,  and  as  idem  sonana. 

Although  we  are  of  opinion  the  prayer  granted  by  the  court 
Is  too  general  in  its  language,  we  yet  al&rm  the  judgment,  be- 
cause it  is  manifest  the  appellants  could  derive  no  advantage 
from  a  procedendo,  the  real  and  substantial  question  being  the 
validity  of  the  titie  of  the  defendant. 

Judgment  affirmed. 

EccLESTON,  J.,  dissented* 

Saui  todsr  Ezsounoir  Issued  aitkb  Death  of  Dbrndaiit,  witboot  a 
flwml  of  the  judgment,  is  not  void,  bat  merely  Toidable,  and  is  Tslid  until 
ngnlarly  set  aside  in  an  action  for  that  pnrpose  brought  by  the  heir  or  ten^ 
taoaat:  J>oe  ex  denu  SkdUm  t.  Ham&ion^  67  Am.  Deo.  149,  and  note  161| 
Eodge  ▼.  UUdM,  61  Id.  tSI2A,  and  note  627. 

PuBOBASEB  mnxEB  VonuBLS  Bzsounoir  wnx  be  Pbo^iotbd^  where  he 
hnd  no  notice  of  irr^gnlarities  oocarring  prior  to  the  sale:  See  note  to  Shdkm 
▼.  HamilUm,  67  Am.  Deo.  161;  note  to  Sydnor  t.  ifofterto,  66  Id.  96;  Arm- 
aikmgr.  yadbwn,  12 Id. 226;  Oocb r.  Neimm,  16 Id. 89;  BUf^^Hetrtr.  Tobin, 
IS  Id.  219.  Bat  if  a  porehaser  has  had  »  reasonable  opportunity  to  know  ol 
^he  irregalarity,  the  sale  is  invalid,  and  wiU  be  quashed:  8<mder^9  Hehn  ▼. 
BmUUe,  16  Id.  148.  So,  if  the  irrQCpilarities  of  the  sale  are  so  gbtfing  and 
fiteut  that  they  most  have  been  known  to  the  purchaser;  Mordeeat  ▼• 
^pelghi,  24  Id.  266^  and  note  96a 
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Tnru  cm  Bona  Fids  PuRCiuflKB  oannot  bk  Imfsaokid  iob  Ebbor  dt 
Judgment:  Armttrtmg  v.  Jaekion^  12  Am.  Dec.  225;  and  the  parehaaer  »t 
■ale  made  nnder  final  decree  generally  takes  a  good  title,  thoagh  the  decree 
be  afterwards  reversed:  ClarVt  Ileira  ▼.  Farrow^  52  Id.  552. 

Sbizobb  and  Salb  abb  CoacrBisED  among  Elements  or  Pubchabbb's  Titx.b 
nnder  execution  sale:  Bjfer  v.  Etnyrt^  41  Am.  Dec.  410.  The  porchaaer  relies 
«pon  his  judgment^  execution,  levy,  and  deed,  and  other  qnestions  are 
between  the  parties  to  the  judgment  and  the  ofiicer:  See  note  to  PkiUijis  ▼. 
Cqffee,  63  Id.  361;  Brooks  ▼.  /?oofKy,  56  Iil  430;  note  to  Bitter  v.  Scannell,  70 
Id.  779. 

SciRB  Faciab  and  Rbvital  or  Judgments. —There  most  be  a  revival  by 
9chrt/acku  of  the  judgment  against  the  intestate  to  justify  execution  thereon 
against  the  administrator;  but  an  execution  issued  after  the  death  of  the 
defendant^  and  without  previous  revival  of  the  judgment,  is  voidable  only, 
and  not  void:  ColUngwJorth  v.  //ont,  24  Am.  Dec.  753.  So  Wk  tdre  faeuu  to 
revive  a  judgment  irregularly  issued,  or  on  an  execution  issued  after  the 
statutory  time,  without  »cire  facUut^  is  voidable  only,  and  cannot  be  called  in 
question  in  a  collateral  action,  so  as  to  defeat  the  title  of  a  purchaser  under 
the  execution:  Jadston  v.  DtUincyt  7  Id.  403. 

DocTBiNB  or  Idem  Sonans  is  discussed  generally  in  the  note  to  Schooler  v. 
Atherat,  13  Aaa.  Dec  233. 

The  PBiNcm  X  casb  was  bbooonized  in  Davis  v.  HeUAg,  27  Md.  466,  where 
it  was  said  that  ^«he  soundest  principles  of  justice  and  policy  seem  to  demand 
that  every  reason  ible  intendment  should  be  made  to  support  the  titles  of  boma 
fide  purchasers  of  real  property,  and  that  courts  of  justice  are  not  disposed  to 
impair  their  safety  by  insisting  on  matters  of  form,  and  that  they  can  be 
avoided  only  for  substantial  l^gal  defects.  So  in  WUmm  v.  MiUer,  30  Id.  90^ 
it  was  said  that  courts  go  very  fsf  in  favoring  and  maintaining  the  titles  of 
purchasers  under  judicial  sales,  and  that  there  is  no  part  of  the  law  upon 
which  the  adjudications  have  been  more  uniform  and  conclusive^  citing  the 
priucipal  case  among  others.  The  principal  case  was  cited  in  Jarboe  v.  Hall, 
37  Iil.  351,  to  the  point  that  to  enable  a  sheriff  to  sell  land,  a  seizure  is  in- 
(lihpensable,  and  without  a  valid  seizure  the  purchaser  acquires  no  title.  If 
the  pretended  levy  be  upon  an  impossible  date,  it  will  be  fatal  to  the  validity 
of  tlie  proceeding.  It  was  cited  in  Manton  v.  Hopt,  43  Id.  264,  to  the  point 
that  errors  or  defects  in  the  proceedings,  where  the  court  has  jurisdiction^ 
must  be  corrected  by  some  direct  proceeding  before  it»  or  by  appeaL 
"This  is  the  universal  doctrine,  and  has  been  uniformly  so  legMdad  by  thia 
court" 


Pabkinson  V.  Statb. 

[14  Mabtlahd,  184.] 

Act  TO  Pbohibit  Salb  or  Ibtozeoativo  Liqitobb  to  BlnroBa^  wfaieh  makes  il 
unlawful  for  any  person  or  penons,  whether  licensed  or  not,  to  sell  or 
give  such  liquon  to  a  minor,  and  which  provides  a  penalty  by  fine,  and 
that  a  licensed  person  shall  have  his  license  suppressed,  applies  to  privalt 
individuals,  whether  licensed  or  not. 

WoBD  "Gxvb"  has  Ditobebt  Mbakimo  raoM  WoBD  "SBLii»''tn  an  aol 
making  it  unlawful  to  give  or  sell  intoxicating  Uqnor  to  minen. 
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Hwwn  or  Aat  aku  m  Dvoupnov  nr  TmjL^Whsre  by  litl«  an  aol 
ia  ''topraliibitflM  'MUe'  of  intoxicatmg  liqnon^'*  tad  fbabodyol  ih« 
Act  makee  it  unlawful  to  "tell "  or  "give"  the  tame  away,  the  act  ia 
oonttitatioDal  under  the  daote  that  every  law  '*  ahall  emfaraoe  cue  aiilH 
jeot,  and  that  ahall  be  deioribed  in  the  title." 

^^^ncT  or  PsNAL  Law  mat  Geztkballt  bb  Pbhobivkd  st  ABaaaujnxQ 
what  mtBchief  or  evil  the  law  wat  detigned  to  remedy  or  prevent. 

^nncr  Embraced  m  Titub,  "Aor  to  PsomBn  Sali  or  iBTraaoArnro 
LiQUOBS  TO  Minors,**  etc.,  is  to  prevent  the  prooorement  of  liqnor  by 
the  persont  named  in  the  act;  and  under  the  title,  the  body  of  the  ael 
may  properly  dedare  it  nnlawfol  "to  tell,  ditpoee  of,  barter,  or  ghre* 
tnch  liqnora  to  minors,  as  being  a  means  to  effsot  the  chief  deaign  of  the 
act  as  ezpretsed  in  the  title. 

Cv  BxFoeiTioN  or  SxAxirnn,  Intbntion  or  LioKLATirBB  is  to  bb  Dboooid 
from  a  view  of  the  whole,  and  of  every  part  of  the  ttatate,  taken  and 
compared  together. 

Pbbal  Statutes  suocld  not  be  so  Strictlt  Cohstbvbd  at  to  defeat  the 
obvious  intention  of  the  legialature. 

Statutes  should  be  so  Interpreted  and  Constbued  at  to  suppreit  the 
mitchief  they  were  intended  to  correct,  and  advance  the  remedy  therefor. 

Words  or  Statute  are  to  be  Taken  in  their  Ordinart  and  familiar 
signification  and  import,  and  regard  ia  to  be  had  to  their  general  and 
popular  use. 

Ix  IB  Satb  to  Gitb  ErrscT  to  Particular  Words  or  Enaotzno  Clausb 
or  Statutes,  for  where  the  legialature,  in  the  same  sentence,  uses  differ- 
ent wordt^  conrtt  will  presume  that  they  were  uaed  to  ezpreet  different 


Tblb  or  Act  nzbd  not  Oobtaib  All  Dbtaiui  bob  Carbtino  It  irto 
BrracT,  but  should  merely  be  a  brief  and  oonoiae  statement,  tuffident  te 
indicate  the  nature  of  it. 

**Salb"  Means  Transfer  por  Valuablb  Conbideration,  Whilb  "Gitt* 
Means  a  gratuitous  tranafer  without  an  equivalent. 

DBSGBipnoN  or  Statutort  OrrBNSB  in  Indicimbnt  is  Sutouibnt  when 
the  words  of  the  statute  are  followed.  There  are  few  exceptions  to  this 
role. 

Hboatitb  AvBBiODrr  nr  iHDionaiiT.— Under  a  stetnte  making  it  unlaw* 
fnl  to  tell  liqnor  to  minors,  "without  the  writteuprder  of  the  parents 
or  guardian  of  such  minor,"  an  indictment  sufiSciently  negatives  the  ex- 
istence of  a  written  order  by  stating  tliat  the  defendant  unlawfully  did 
give^  eta,  to  B^  etc.,  "without  the  written  order  of  the  parents  or  guar- 
dians of  said  B." 

OOHirriTUTiOBAL  Provision  Providing  that  Evert  Law  shall  be  Rb- 
OOBDXDb  printed,  published,  and  certified  to  the  courts,  does  not  regulate 
the  time  when  a  law  shall  go  into  operation. 

Iv  Maryland,  Act  not  Bxfrbbslt  Providino  when  It  shall  Takb 
ErraoT,  goes  into  Operation  only  on  the  first  of  June  next  after  the 
teesion  of  the  legislature  at  which  it  wat  passed.  See  ccmttitation  of 
that  atate,  taction  31  of  article  3. 

Statute  Takbs  Epfect  ebom  m  Date,  whbn  No  Time  is  Fixbd^  and 
theru  is  no  constitutional  provision  concerning  it.  And  this  rule  ia  fixej 
beyond  the  power  of  Judicial  controL 

S^riTUTE  Takes  Kkfk(t  at  Timk  Named  therein,  whether  printed  ««r  net} 
ami  titid,  uotwith^taudiug  Liie  rtit^uirement  of  the  conatitaticn  thBl 
law  shall  b«  printed  in  due  time. 
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Jndicticsnt  for  giving  liquor  to  a  minor.  The  fadfl  are 
yated  in  the  opinion. 

James  5.  FnviMin,  for  the  plaintiff  in  encft. 

James  ReveUy  stated  s  attorney  for  Awne  Arvmdd  wumiy^  eonira. 

67  Court,  BccLBirroN,  J.  At  the  April  term,  1868>  of  the 
dreuit  oourt  fior  Anne  Arundel  oounty,  the  plamtiff  in  error 
was  indicted  under  the  act  of  1868,  c.  55.  The  offense,  aa 
eharged  in  the  indictment,  is: 

''That  Thomas  Parkinson,  late  of  said  oountjr,  yeoman,  on 
or  about  the  fifth  day  of  April,  in  the  year  of  our  Lord  eigh* 
teen  hundred  and  fifty-eight,  with  force  of  arms  at  the  county 
aforesaid,  within  the  corporate  limits  of  the  city  of  Annapolis, 
unlawfully  did  give  a  certain  quantity  of  fermented  liquor,  to 
wit,  one  half-pint  of  fermented  liquor,  commonly  called  ale,  to 
Joseph  W.  Barber,  who  was  then  and  there  a  minor  under  the 
age  of  twenty-one  years,  without  the  written  order  of  the  parents 
and  guardian  of  said  Joseph  W.  Barber  authorizing  the  said 
giving  of  the  said  quantity  of  fermented  liquor  to  the  said 
Joseph  W.  Barber,  contrary  to  the  form  of  the  act  of  assembly,^' 
etc. 

To  this  indictment  the  traverser  filed  a  general  demuner, 
which  was  overruled  by  the  court 

The  traverser  then  pleaded  non  cut.,  and  upon  a  trial  by  a 
Jury  they  rendered  a  verdict  of  guilty, 

A  motion  in  arrest  of  judgment  was  then  made,  and  the  follow* 
ing  reasons  were  assigned:  1.  Because  the  indictment  charges 
the  traverser,  as  a  private  individual,  with  giving  a  glass  of  ale 
to  the  minor  tl)|erein  named,  he  not  receiving  any  compensa- 
tion therefor,  nor  disposing  of  the  same  with  a  view  to  profit  in 
the  way  of  trade,  and  the  traverser  insists  that  this  is  not  a 
violation  of  the  act  of  1858,  c.  55,  under  the  true  and  proper 
construction  of  said  act;  2.  Because  the  indictment  does  not 
sufficiently  negative  the  existence  of  a  written  order;  3.  Because 
when  the  traverser  demurred  to  the  indictment,  the  court,  for 
the  foregoing  reasons,  should  have  given  judgment  for  the 
traverser  upon  said  demurrer;  4.  Because  the  indictment  is  in 
other  respects  defective. 

The  motion  in  arrest  having  been  overruled,  the  case  ii 
brought  before  this  court  by  a  writ  of  error. 

In  his  printed  statement  the  counsel  for  the  plaintiff  in  errof 
pvesents  three  points  on  which  he  relies  for  a  reversal  of  the 
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judgment  below.  Two  of  those  points  are  the  same  as  the  first 
and  second  reasons  assigned  upon  the  motion  in  arrest.  The 
other  is:  ''That  the  indictment  charges  the  commission  of  the 
ofifense  on  the  fifth  of  April,  1858,  and  the  act  makes  no  pro- 
vision for  its  publication  or  notice  of  its  contents  (even  to  per- 
sons who  are  to  take  out  a  license  subject  to  its  proyisions) 
before  the  first  of  May  ensuing,  and  should  consequently  be 
construed  not  to  be  operative  until  that  time." 

The  title  of  the  act  referred  to  is:  ^^An  act  to  prohibit  the 
sale  of  intoxicating  liquors  in  the  city  of  Annapolis,  or  within 
five  miles  thereof,  to  minors  and  people  of  color." 

The  first  section  enacts:  ^'That  from  and  after  the  first  day 
of  April  next,  it  shall  not  be  lawful  for  any  person  or  persons, 
whether  licensed  to  sell  spirituous  liquors  or  not,  to  sell,  dis- 
pose of,  barter,  or  give,  within  the  corporate  limits  of  the  city 
of  Annapolis,  or  within  five  miles  thereof,  any  spirituous  or 
fermented  liquors  or  cordials  of  any  kind,  or  in  any  quantity 
whatever,  to  any  youth  or  minor  under  the  age  of  twenty-one 
years,  without  the  written  order  of  the  parents  and  guardian 
of  such  minor."  For  the  first  offense  it  imposes  a  fine  of  not 
less  than  fifty  dollars  nor  more  than  two  hundred  dollars; 
and  upon  a  second  conviction  for  a  like  offense,  the  party  is  to 
be  fined  not  less  than  one  hundred  dollars  nor  more  than  four 
hundred  dollars,  and  be  confined  in  jail  until  the  fines  are  paid. 

Notwithstanding  the  comprehensive  declaration  that  '4t 
shall  not  be  lawful  for  any  person  or  persons,  whether  licensed 
to  sell  spirituous  liquors  or  not,"  the  traverser's  counsel  has 
insisted,  in  the  argument  of  his  first  point,  that  the  act  never 
was  intended  to  include  a  private  individual,  but  has  reference 
to  persons  who  are  licensed  to  sell  liquor.  This,  he  says,  is  the 
correct  interpretation,  when  all  parts  of  the  act  are  considered. 
In  support  of  which  view  reference  has  been  made  to  the  de- 
cision in  the  case  of  Bode  v.  StaUy  7  Oill,  826.  The  act  of 
1847,  c.  193,  prohibiting  the  sale  of  liquor  on  the  sabbath,  was 
there  construed  as  intended  to  embrace  only  licensed  tavern- 
keepers  and  retailers,  although,  by  the  first  section,  it  is  en- 
acted '^that  it  shall  not  be  lawful  for  any  person,  or  pmeooMf 
within  this  state,  to  sell,"  etc* 

It  wiU  be  seen  that,  in  addition  to  the  fine  imposed  for  the 
first  ofifense,  if  there  should  be  a  second  conviction  for  a  like 
offense,  ibe  license  of  the  person  so  ofifonding  should  be  de- 
dared  null  and  void  by  the  judge  of  the  court 

The  seeond  seetionof  that  act  provided  that  tsfvem  UeenseSt 
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thereafter  to  be  issued,  should  contam  a  clause  "  especially  ex* 
cepting  the  sabbath  day  from  the  operation  of  said  licenses/' 

Annulling  all  licenses  in  cases  of  convictions  for  a  second 
offense,  and  prescribing  the  clause  to  be  inserted  in  tavero 
licenses,  are  provisions  which  induced  the  court  in  Bode  v. 
StaUy  supraj  to  construe  the  act  then  before  them  as  only  in- 
tended to  embrace  licensed  tavern-keepers  and  licensed  retail- 
ers, notwithstanding  the  general  language  made  use  of  in  the 
act  What  is  said  by  the  court  at  page  329  will  show  that  the 
restricted  construction  given  to  the  general  language  resulted 
from  the  provisions  we  have  alluded  to. 

The  traverser's  counsel  insists  that  the  language  used  in  the 
act  of  1847  is  quite  as  general  and  comprehensive  as  that  of 
the  act  before  us,  and  that  the  provisions  in  both,  with  regard 
to  annulling  a  license  for  a  second  offense,  are  sufficiently 
similar  to  require  a  construction  of  the  latter  quite  as  re- 
stricted as  that  given  to  the  former.  But  we  do  not  think  the 
bame  restricted  interpretation  can  with  propriety  apply  to  both. 

In  the  act  before  us,  we  find  the  important  words,  ^'  whether 
licensed  to  sell  spirituous  liquors  or  not,"  and  neither  they  nor 
words  of  similar  import  are  contained  in  the  Sunday  law,  as  it 
has  been  usually  called.  And  when  it  is  seen  that  the  case  of 
Bode  V.  StaUj  supray  had  been  decided  before  the  passage  of  the 
lafo  act,  it  may  be  supposed  the  legislature  had  knowledge  of 
that  decision,  and  were  thereby  induced  to  use  the  words  just 
quoted,  for  the  purpose  of  preventing  the  general  language 
employed  in  the  former  part  of  the  same  section  from  receiv- 
ing such  an  interpretation  as  had  been  given  to  the  general 
language  of  the  Sunday  law. 

Another  important  difference  between  the  two  laws  is  in  re- 
gard to  the  provisions  for  annulling  licenses. 

After  prescribing  a  penalty  in  the  former  law  for  the  first 
offense,  it  is  then  said,  "and  if  convicted  a  second  time  for  a 
like  offense,  the  license  of  the  person  or  persons  so  offending 
shall  be  declared  null  and  void*  by  the  judge  of  said  court." 
The  forfeiture  of  the  license  is  not  put  hypothetically,  as  might 
have  been  expected  in  a  law  intended  to  punish  both  licensed 
and  unlicensed  persons  who  might  offend  against  the  same.  It 
is  not  said,  if  the  person  offending  shall  have  a  license  it  shall 
be  annulled,  but  the  language  is  the  same  as  if  the  previous 
part  of  the  same  section  had,  in  express  terms,  provided  for 
prohibiting  licensed  persons  only  firom  selling  on  the  sabbath. 

The  last  act  is  very  different    The  first  section  of  it  says 
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nothing  in  regard  to  annulling  a  license,  although  it  directs 
how  a  person  shall  be  punished  for  a  first  and  for  a  second 
offense. 

The  second  section  provides  for  annulling  the  license  of  any 
person  having  one  who  may  commit  an  offense  against  the  ]aw, 
but  it  begins  by  saying  ^'  that  if  any  person  having  a  license  of 
any  kind  authorizing  the  sale  of  spirituous  liquors  shall  violate 
the  provisions  of  this  act,"  etc. 

Putting  the  matter  thus  hypothetically,  not  ouly  does  not  in 
any  degree  restrict  the  general  words,  ^'  any  person  or  persons, 
whether  licensed  to  sell  spirituous  liquors  or  not,"  but  tends  to 
show  more  clearly  the  propriety  of  considering  the  act  as  in- 
tended to  include  persons  either  with  or  without  licenses.  If 
the  law  embraced  only  the  first  class,  it  would  have  been  quite 
sufficient  to  say  the  license  of  the  person  offending  should  be 
annulled.  There  could  be  no  necessity  for  putting  the  forfeit- 
ure of  the  offender's  license  expressly  upon  the  contingency  of 
hid  having  one,  if  the  law  embraced  none  but  licensed  persons. 
Such  a  contingent  provision  could  only  be  useful  supposing 
the  law  to  include  others  also. 

In  our  (pinion,  the  act  of  1858,  c.  55,  is  not  confined  in  its 
operation  to  licensed  tavern-keepers  and  licensed  retailers. 

We  understand  the  present  traverser  has  no  license,  but 
bought  the  ale  in  a  hotel,  and  gave  it  to  the  minor. 

It  has  been  said  the  word  ^'  give,"  as  used  in  this  act,  has  the 
same  meaning  as  the  word  "sell;"  but  if  it  has  not,  then  so 
much  of  the  act  as  undertakes  to  make  "  giving  "  an  offense, 
and  to  impose  a  penalty  for  the  same,  is  unconstitutional,  and 
consequently  this  indictment  cannot  be  sustained. ' 

This  objection  to  the  validity  of  the  act  is  based  upon  the 
seventeenth  section  of  the  third  article  of  the  constitution, 
which  provides  that  "every  law  enacted  by  the  legislature 
shall  embrace  but  one  subject,  and  that  shall  be  described  in 
the  Utle." 

It  cannot  be  doubted  that  this  restriction  upon  the  legisla- 
ture was  designed  to  prevent  an  evil  which  had  long  prevailed 
in  this  state,  as  it  had  done  elsewhere;  which  was  the  practice 
of  blending  in  the  same  law  subjects  not  connected  with  each 
other,  and  often  entirely  different  This  was  not  unfrequently 
resorted  to  for  the  purpose  of  obtaining  votes  in  support  of  a 
measure  which  could  not  have  been  carried  without  such  a 
device.  And  in  bills  of  a  multifarious  character,  not  inappro- 
priately called  omnibus  bills,  provisions  were  sometimes  smug- 
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glcd  in  and  passed,  in  the  hurry  of  business  toward  the  doM 
of  a  session,  which,  if  they  had  been  presented  singly,  would 
have  been  rejected.  In  Davis  v.  StaUj  7  Md.  160,  this  court 
has  very  clearly  expressed  what  is  understood  to  haye  been 
the  evil  which  was  designed  to  be  corrected  by  this  reslrictiTS 
provision  of  the  constitution.  We  do  not  think  it  should  be  so 
eonstrued  as  to  render  the  present  law  unconstitutional  in  any 
of  its  provisions.  If  the  strict  interpretation  insisted  upon  io 
argument  should  be  adopted,  some  portions  of  many  of  the  acts 
which  have  been  passed  will  be  rendered  null  and  void. 

Whilst  it  is  certainly  proper  that  this  provision  should  be  so 
construed  as  to  prevent  a  repetition  of  the  evils  which  it  was 
designed  to  prohibit,  it  is  no  less  proper  to  avoid  the  opposite 
extreme,  the  necessary  effect  of  which  would  be,  in  many  in- 
stances, greatly  to  embarrass  the  legislature  in  the  discharge 
of  their  duties,  and  would  also  be  calculated  to  produce  much 
controversy  in  regard  to  the  validity  of  many  laws. 

The  argument  against  the  present  law  is,  that  if  '^give'*  and 
''sell"  are  not  the  same,  then,  as  the  title  only  prohibits  the 
sale  of  liquor,  the  title  rightfully  describes  one  subject  only, 
but  the  law  embraces  more  than  one  when  it  attempts  to  make 
it  unlawful  for  any  person  either  to  sell  or  give.  It  therefore 
becomes  necessary  to  ascertain  whether,  accordii^  to  the  true 
spirit  and  meaning  of  the  constitution,  this  law  embraces  but 
one  subject,  and  if  so,  whether  that  subject  is  sufficiently  de- 
scribed in  the  title. 

We  deem  it  proper  now  to  say  that  in  our  opinion  ''to  give," 
in  the  present  law,  does  not  mean  the  same  as  "  to  sell."  Om 
views  on  this  point,  however,  will  be  more  fully  stated  hero- 
after. 

What  is  the  subject  of  a  penal,  law  may  generally  be  perceived 
by  ascertaining  what  mischief  or  evil  the  law  was  designed  to 
remedy  or  to  prevent.  And  if  this  be  true,  there  is  no  difficult 
in  knowing  what  is  the  subject  "embraced"  in  the  act  under 
consideration.  The  plain  and  obvious  meaning  of  its  language 
clearly  manifests  an  intention  to  pn^bit  or  restrain  minors 
and  people  of  color  from  obtaining  intoxicating  liquor  in  the 
city  of  Annapolis  or  within  five  miles  thereof.  Prohibiting  the 
sale  of^it  to  them  is  only  one  of  the  means  by  which  the  chief 
intention  of  the  legislature  was  to  be  accomplished.  Bmploy* 
ing  other  meane,  designed  to  efBsct  the  same  purpoee,  caniiflt 
be  properly  considered  the  introduction  of  another  or  diflEareDt 
within  the  meaning  of  the  oonslxtational  reetrielioBw 
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If  it  were  00,  no  law  proriding  eeveral  modes  tat  eflEbcting  ite 
main  purpose  would  be  valid  in  all  its  proyisions. 

In  1  Kent's  Ck>m.,  6th  ed.,  461, 462,  the  learned  author  says: 
*^  It  is  an  established  rule  in  the  exposition  of  statutes  that  the 
intention  of  the  lawgiver  is  to  be  dedooed  from  a  view  of  the 
whole,  and  of  every  part  of  a  statate  taken  and  oompared  to- 
gether." 

Again,  in  note  d,  page  467,  it  is  said:  "Thoogh  penal  stafe- 
utes  are  said  to  be  construed  strictly,  yet  the  courts  are  bound 
to  give  effect  to  their  plain  and  obvious  meaning,  and  not  nai^ 
row  the  construction.  They  must  search  out  and  follow  the 
true  intent  of  the  lawgiver."  See  also  the  authorities  there 
dted. 

At  page  468  the  same  writer  says:  ^  The  great  object  of  the 
maxims  of  interpretation  is  to  discover  the  true  intention  of 
the  law." 

The  supreme  court,  in  American  Fur  Company  v.  United 
States  J  2  Pet  367,  have  said:  ''Even  penal  laws  which,  it  is 
said,  should  be  strictly  construed,  ought  not  to  be  construed  so 
strictly  as  to  defeat  the  obvious  intention  of  the  legislature. 
This  was  laid  down  as  a  rule  by  this  court  in  the  case  of 
UniUd  States  v.  WUtbergerj  5  Wheat.  76."  See  also  KeUer  v. 
StaUy  11  Md.  536  [69  Am.  Dec.  226],  and  House  v.  HousSy  6 
Har.  &  J.  127. 

These  roles  are  equally  as  applicable  when  the  effort  is  to 
discover  what  is  the  subject  of  a  law  according  to  the  meaning 
of  the  constitution,  as  when  the  object  is  to  ascertain  the  proper 
construction  of  a  law  in  regard  to  any  other  matter. 

Looking,  then,  to  all  parts  of  this  act,  we  consider  it  evident 
that  the  legislature  intended  to  prohibit  the  classes  of  persons 
named  from  obtaining  intoxicating  liquor,  and  that  this  is  the 
one  subject  of  the  law.  Making  it  unlawful  "  to  sell,  dispose 
of,  barter,  or  give"  the  liquor,  and  imposing  a  penalty  upon 
persons  who  should  do  so  without  the  written  order  or  certifi- 
cate required,  were  but  the  means  provided  for  effecting  the 
chief  design. 

Although  selling  alone  is  mentioned  in  the  title,  yet  to  find 
out  what  the  law  was  intended  to  prevent,  we  are  at  liberty  to 
resort  to  the  body  of  the  law  in  which  not  only  selling,  but 
disposing  of,  bartering,  and  giving,  are  all  included.  Seeing 
that  all  those  different  modes  of  obtaining  liquor  are  so  care- 
fully guarded  against,  we  cannot  suppose  the  sale  of  it  was  the 
ttaei  mischief  designed  to  be  prevented,  but  the  procurement 
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of  it  in  aiiy  way.  If  the  mischief  designed  to  be  corrected  was 
the  procurement  of  the  liquor  by  those  named  in  the  act,  that 
must  be  the  subject  of  the  law.  And  that,  we  think,  is  suffi- 
ciently  described  in  the  title.  We  have  seen  that  in  the  body 
of  the  law  diJETerent  means  are  prescribed  for  correcting  tbs 
mischief.  One  of  thoieie  means,  that  of  prohibiting  a  sale,  is 
mentioned  in  the  title  in  such  a  manner  as  to  sHow  the  legis- 
lative intention  of  restraining  or  prohibiting  the  procurement 
of  intoxicating  liquor  by  those  prescribed  in  the  title  and  in 
the  act. 

If  it  were  necessary  to  insert  in  the  title  all  the  details  pro- 
Tided  for  carrying  the  law  into  effect,  it  would  require  a  title 
nearly  as  long  as  the  law  itself.  But  this  cannot  be  necessary. 
From  the  very  nature  of  the  subject  (a  title  to  an  act),  the  con- 
vention must  have  desigued  that  the  description  of  the  subject 
therein  should  be  but  a  brief  and  concise  statement,  merely 
sufficient  to  indicate  the  nature  of  it 

Before  undertaking  to  define  the  different  meanings  of  the 
two  words  "  sell "  and  "  give,"  it  may  be  proper  to  state  a  few 
of  the  rules  relating  to  the  construction  or  interpretation  of 
statutes,  in  addition  to  those  already  stated. 

In  Dwarris  on  Statutes,  694,  in  9  Law  lib.,  after  stating  four 
cardinal  rules  of  interpretation  as  being  alike  applicable  to 
penal  and  beneficial  statutes,  whether  restrictive  or  enlarging 
of  the  common  law,  the  author  adds:  ''  It  was  then  held  to  be 
the  duty  of  the  judges,  at  all  times,  to  make  such  construction 
as  should  suppress  the  mischief  and  advance  the  remedy,  put- 
ting down  all  subtle  inventions  and  evasions  for  continuance 
of  the  mischief,  et  pro  privato  commodOy  and  adding  force  and 
life  to  the  cure  and  remedy,  according  to  the  true  intent  of  the 
makers  of  the  act,  pro  bono  publico.^^ 

At  page  702,  this  writer  says:  ^^  The  words  of  a  statute  are  to 
be  taken  in  their  ordinary  and  familiar  signification  and  im- 
port, and  regard  is  to  be  had  to  their  general  and  popular  use, 
for  jus  et  norma  loquendi  is  governed  by  usage." 

In  Medley  v.  WiUiamBf  7  Gill  6c  J.  71,  the  former  court  of 
appeals  have  said:  '^  It  is  a  fSamiliar  rule  of  construction  that 
words  in  a  statute  shall  be  taken  in  their  accepted  and  known 
sense." 

The  language  of  Dwarris,  706,  707,  is:  ''  It  is  a  safe  method 
of  interpreting  statutes  to  give  effect  to  the  particular  words  <A 
the  enacting  clause.  For  when  the  legislature,  in  the  same 
sentence,  uses  different  words,  the  courts  of  law  will  presumt 
that  they  were  used  in  order  to  express  different  ideas." 
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Nor  can  it  be  doubted  that  in  "  their  ordinary  and 
dgnification,"  "  in  their  accepted  and  known  ienee/'  the  words 
"sell''  and  ''give"  have  not  the  same  meaning,  but  are  com- 
monly need  to  expresB  different  modes  of  transferring  the  right 
to  property  from  one  person  to  another;  a  sale  meaning  a  trans* 
fer  for  a  valuable  consideration,  a  gift  signifying  a  gratuitous 
transfer  without  any  equivalent.  Such  interpretations  they 
have  received  from  authorities  in  the  law  of  the  highest  repu- 
tation. 

In  regard  to  the  word  ''gift,"  Jacob,  in  his  Law  Dictionary, 
says:  ^'Oifts  or  grants,  for  the  transferring  of  personal  prop- 
erty, are  thus  to  be  distinguished  from  each  other;  that  gifts 
are  always  gratuitous;  grants  are  upon  some  consideration  or 
equivalent." 

The  meaning  given  by  him  to  the  word  "sale,"  vendition  is 
the  transferring  the  property  of  goods  from  one  to  another 
upon  valuable  consideration. 

Bouvier,  in  his  Law  Dictionary,  says:  "Gift  is  the  act  by 
which  the  owner  of  a  thing  voluntarily  transfers  the  title  and 
possession  of  the  same  from  himself  to  another  person,  who 
accepts  it  without  any  consideration.  It  differs  from  a  grant, 
sale,  or  barter,  in  this,  that  in  each  of  these  cases  there  must 
be  a  consideration,  and  a  gift,  as  the  definition  stateSi  must  ba 
without  consideration." 

These  definitions  are  ftdly  sustained  in  2  Kent's  Com.,  7tb 
ed.,  marg.  pp.  437,  468;  Tucker's  Blackstone,  b.  2,  o.  80,  pp. 
440,  441,  and  446. 

A  difference  between  "vendor"  and  "donor,"  between  a  sal^ 
and  a  gift,  was  distinctly  recognized  in  Maryland  as  long  since 
as  the  act  of  1729,  c.  8. 

These  words,  "to  sell"  or  "give,"  being  found  in  the  first 
section  of  the  present  law,  we  think  that  in  view  of  the  rules 
of  interpretation  above  stated,  and  the  definitions  which  the 
words  have  received,  they  were  not  intended  to  express  the 
same  but  different  ideas. 

The  next  question  to  be  considered  is,  whether  the  indict- 
ment  sufficiently  negatives  the  existence  of  a  written  order. 

The  language  of  the  indictment,  in  this  respect,  is,  "without 
the  written  order  of  the  parents  and  guardian  of  said  Joseph 
W.  Barber,  authorizing  the  said  giving  of  the  said  quantity  of 
fermented  liquor  to  the  said  Joseph  W.  Barber,"  etc. 

The  act  is,  "  without  the  written  order  of  the  parents  and 
ginardian  of  such  minor."    Thus  it  appears  the  indictment 
the  words  of  the  law  as  accurately  as  possible. 
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Spealdiig  of  the  manner  in  which  indictmentB  charging  of- 
kfDBdB  created  by  statute  shoold  be  framed,  in  Whart  Grim. 
L.,  2d  ed.,  132,  the  author  says:  ^'It  is  a  well-settled  general 
rule  that  in  an  indictment  for  an  offense  created  by  statute,  it 
is  sufficient  to  describe  the  offense  in  the  words,  of  the  statute, 
and  if,  in  any  case,  the  defendant  insists  upon  a  greater  par- 
ticularity, it  is  for  him  to  show  that  from  the  obvious  intention 
of  the  legislature,  or  the  known  principles  of  law,  the  case  falls 
within  some  exception  to  such  general  rule.  But  few  ex- 
ceptions to  this  rule  are  recognized:"  See  the  authorities  re- 
ferred to  in  the  notes,  and  also  State  v.  CoMd^  2  Har.  &  O. 
410;  Stcde  y.  Denty  3  Gill  &  J.  11;  State  v.  Price^  12  Id.  262, 
263  [37  Am.  Dec.  81];  Rawlings  y.  Siatey  2  Md.  208,  212. 

In  the  case  of  Franklin  y.  State ^  12  Md.  249,  the  party  was 
indicted  under  this  act  of  1858,  c.  65,  the  indictment  charging 
him  with  selling,  etc.,  ^'spirituous  liquor"  to  Samuel  Jones, 
a  slaye  of  Miss  Ellen  Stockett,  and  who  then  and  there  did  not 
haye  a  written  order  of  his  master,  mistress,  or  owner,"  etc. 
To  negative  the  possession  of  the  order  by  the  slave  was  held 
not  to  be  sufficient,  but  that  it  should  appear  in  the  indictment 
that  the  act  of  the  traverser  was  not  done  upon  such  order. 

The  court  there  say:  "The  phraseology  of  the  act  of  1858,  c. 
55,  is  different  in  this  respect  from  that  of  the  act  of  1817, 
c.  227.  In  the  case  of  Rawlings  v.  State^  supraj  an  indictment 
under  the  act  of  1817,  which  negatived  the  slave's  having  the 
written  order  or  license  required  by  that  act,  was  held  to  be 
sufficient,  because  it  was  in  the  words  of  the  statute.  The  in- 
dictment before  us  is  not  in  the  words  of  the  act  of  1858. 
This,  if  not  an  express  declaration  that  the  indictment  would 
have  been  sufficient  if  it  had  been  in  the  words  of  the  last  act, 
is  certainly  a  very  strong  intimation  that  such  would  have 
been  the  result. 

Notwithstanding  the  ingenious  criticism  of  the  traverser's 
counsel,  in  reference  to  the  negation  of  the  written  order,  in 
the  present  indictment,  he  has  failed  to  show  satisfactorily 
that  this  case  should  be  considered  an  exception  to  the  general 
rule  quoted  from  Wharton. 

How  could  the  existence  of  the  written  order  required  be 
more  fully  negatived  than  by  sajring  the  liquor  was  given 
"without  the  written  order  of,"  etc.?  It  is  equivalent  to  say- 
ing there  was  no  such  order  in  existence. 

The  ground  taken  under  the  third  and  last  point  is,  that  the 
act  of  1858  should  not  be  considered  as  operative  on  the  fifth 
of  AprU  of  that  year,  when  the  alleged  offense  is  ohaiged  to 
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bttve  been  oommitted,  becanse  the  laws  had  not  then  been 
published,  and  the  act  made  no  proYision  for  its  pablicataon  or 
for  notice  of  its  contents. 

In  the  thirty-fourth  section  of  the  third  article  of  the  consti- 
tution it  is  said:  '^  Every  hiw  shall  be  recorded  in  the  office  ol 
the  court  of  appeals,  and  in  due  time  be  printed,  publishedt 
and  certified,  under  the  great  seal,  to  the  several  courts,  in  the 
same  manner  as  has  been  heretofore  usual  in  this  state." 

It  has  been  contended  that  this  section  should  be  oonstmed 
as  intended  to  prevent  any  law  from  going  into  operation  until 
it  has  been  published,  if,  indeed,  it  does  not  prevent  its  opemr 
tion  until  published  and  certified  under  the  great  seal.  It  will 
be  seen,  however,  that  this  section  does  not,  in  terms  at  leasts 
profess  to  regulate  the  time  when  a  law  shall  go  into  operation. 
That  subject  is  expressly  provided  for  in  the  thirty-first  section 
of  the  same  articla  There  it  is  said:  '^  No  law  passed  by  the 
general  assembly  shall  take  efiect  until  the  first  day  of  June 
next  after  the  session  at  which  it  may  be  passed,  unless  it  bo 
otherwise  expressly  declared  therein." 

By  this  provision  authority  is  most  explicitly  given  to  the 
legislature  to  declare  when  a  law  shall  take  efiiBct,  which 
authority  is  not  restricted  or  qualified  by  requiring  any  pre- 
vious publication.  And  the  act  before  us  provides  for  ite  tak- 
ing efiect  on  the  first  day  of  April  next  after  its  passage,  that 
day  being  previous  to  the  time  when  the  offense  was  alleged  to 
have  been  committed. 

In  1  Kent's  Com.,  7th  ed.,  marg.  p.  454,  the  learned  author 
says:  ''A  statute  when  duly  made  takes  effect  fit>m  its  date, 
when  no  time  is  fixed,  and  this  is  now  the  settled  rule."  Al- 
though the  writer  considers  the  rule,  as  it  stands  in  this  coim- 
try  and  in  England,  a  hard  one,  nevertheless,  at  page  468,  ha 
says:  ^'The  rule,  however,  is  deemed  to  be  fixed  beyond  the 
power  of  judicial  control,  and  no  time  is  allowed  for  the  publi- 
cation of  the  law  before  it  operates,  when  the  statute  itsell 
gives  no  time."  See  also  Smete  v.  Weatherebeey  R.  M.  Charlt.  537; 
Hatthews  v.  Zane^  7  Wheat  211;  Brig  Ant^  1  GalL  62;  AmM 
V.  United  StaieSy  9  Cranch,  104;  People  v.  Clarky  1  Cal.  406;  1% 
the  Matter  of  Wdman,  20  Vt  653;  In  (he  Matter  of  Biehardeon^ 
2  Story,  580. 

Under  the  constitution  and  laws  of  our  state,  if  an  act  does 
not  expressly  provide  when  it  shall  take  effect  it  will  not  do  so 
until  the  first  day  of  June  next  after  the  sessicm  at  which  it 
may  be  passed;  but  if  the  time  of  its  taking  effect  is  expressly 
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«1eclared  in  the  act,  it  will  operate  at  the  time  00  declared, 
whether  it  may  then  have  been  published  or  not 

In  this  opinion  we  have  noticed  the  motion  in  arrest,  and 
the  reasons  assigned  for  it,  as  if  they  had  been  properly  before 
ns.  This  has  been  done  because  the  reasons  relate  to  mat- 
ters which  if  available  at  all  would  have  been  so  under  the 
demurrer.  We  are  therefore  not  to  be  understood  as  intend- 
ing to  intimate,  by  the  course  pursued  in  this  case,  that  a 
party  is  entitled  to  relief  upon  a  motion  in  arrest  for  any  mat^ 
ter  or  cause  which  might  have  been  a  subject  of  demurrer  to 
the  indictment:  See  Wedffe  v.  State^  12  Md.  236;  Cowman  r. 
StaUj  Id.  253.     ' 

Judgment  affirmed. 

Lb  Grand,  C.  J.,  delivered  a  dissenting  opinion. 

Act  or  Leqislatprb  to  Bmbracb  but  Onb  Subject,  Wbom  sball  mm 
SzPBBasBD  m  ITS  Tttlb.— ICnmeroiia  questioos  oonneoted  with  this  topio  wiU 
be  found  considered  in  D<wia  y.  State,  61  Am.  Dec  331,  and  note  thereto  337- 
846,  disCTMing  the  qnestion;  Martin  ▼.  Broach,  60  Id.  306^  and  note  317| 
BeUmUe  B,  R.  Co.  y.  Oregory,  68  Id.  689,  and  note  600;  Samto  y.  StObe,  63  Id. 
487;  KeUerr.  State,  69  Id.  226,  and  note  232. 

CoNsnTunoNALiTT  OF  Statutbs  BxBRAcnro  SuBJBon  NOT  RxraiUHKD  w 
I'lTLB:  See  cases  cited  in  preceding  reference;  also  People  y.  MeCamn,  69  Am. 
Dec  642,  and  note  to  same  648,  citing  numerous  cases;  DenAom  y.  Holemam, 
71  Id.  198;  Oabbert  y.  J^enoiwUle  R.  R.  Co,,  Id.  368»  and  note  359. 

T1TLI8  OF  Statutbs. — ^^Diis  is  the  name  of  a  yaluable  paper  read  by  U.  M. 
Bose  before  the  American  Bar  Association,  1882.  It  contains  a  largo  nnni- 
6er  of  cases  gathered  from  the  yarious  state  reports  on  this  subjeotb 

L1CKN8B  TO  Sbu*  Intoxioatdto  Liquor  is  not  Contract  between  the  stale 
And  the  person  licensed,  and  may  be  revoked  at  the  will  of  the  legislataras 
6ee  note  to  CommoumeaUk  v.  Kmbail,  35  Am.  Dec  335. 

Infobmation  ob  Indiotmxnt  for  Statutory  Offbnsb  is  generslly  snffi- 
^ent  if  it  follow  the  words  of  the  statute:  Whiting  y.  Staie,  36  Am.  Dec  489^ 
and  note  602;  SimmoneY.  State,  49  Id.  131;  StaUY.  Smart,  55  Id.  683;  Budd 
Y.State,  39 Id.  189;  Cooky.State,  66 Id.  410.  But  the  rule  that  it  is  soffi- 
cient  to  describe  offense  in  words  of  statute  applies  only  in  cases  where  there 
Is  a  sufficient  descriptioin  of  the  offense  intended  to  be  created  by  the  legida- 
tere:  Sarah  y.  State,  61  Id.  644. 

LBOiSLATiyB  Intbnt  Gk)yBRN8  in  CoNSTRucnoN  OF  Statutbb:  New  Ay* 
mnd  C.  8.  Co.  y.  Baltimore  etc  B.  B.  Co.,  69  Am.  Dec  181,  and  collected 
oases  in  note  thereto  184;  and  this  is  properly  sought  for  by  looking  into  the 
whole  law:  BetlevUle  R.  B.  Co.  v.  Oregory,  58  Id.  589,  and  note  599;  Smith  y. 
Randall,  66  Id.  476.  The  intention  may  also  be  collected  from  the  cause  or 
necessity  of  making  the  act,  or  from  foreign  circumstances:  New  Englamd  C. 
a.  Co.  y.  Baltimore  etc.  R.  R.  Co.,  69  Id.  181. 

PXNAL  STATUTia  SHOULD  BB  Striotlt  Ck>N8TRUBD:  OoteB  Y.  MelkoM,  19 
Am.  Dec  49;  Warner  y.  CommiomoeaUh,  44  Id.  114;  but  not  so  as  to  defeal 
the  obvious  intention  of  the  legislature,  and  though  they  are  not  to  be  ex- 
tended, they  should  receive  a  rational  construutum:  KeUer  v.  State,  69  Id. 
«iid  note  2:^2. 
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Words  Ussd  in  Statotb  must  bb  Taksn  in  tbxzb  Plain  and  Obtiovi 
Sbnbs  in  gatbering  the  intention  of  the  legislature:  Keaier  ▼.  8tate^  63  Am. 
Dec.  269,  and  note  288;  they  should  be  construed  according  to  the  natural 
and  obvious  meaning  and  import  of  the  terma:  Note  to  Walkr  ▼.  Harris^  32 
Id.  697;  State  v.  Baltimore  <£r  O.  R,  R,  Co,,  38  Id.  317.  They  must  be  con- 
strued in  a  popular  sense  as  a  general  rule:  Cumiminge  v.  Cokman,  62  Id.  402; 
according  to  the  sense  and  meaning  which  they  import  at  the  time  of  passaget 
CwmwKweaUh  ▼.  Erie  etc.  R.  R.  Co.,  67  Id.  471. 

Objsction  that  Statdtb  was  not  Pububhkd  as  Rbquibxd  bt  Oonri- 
TunoN  is  not  maintainable,  when:  See  SatUo  v.  State^  63  Am.  Deo.  487. 

Statutbs  should  bb  Ufhxld  as  Valid  u  Pobsiblb:  See  notes  to  FUni 
Rher  Steamboat  Co,  v.  Fonter,  48  Am.  Dec.  269;  Santo  v.  State,  63  Id.  619^ 
and  collected  cases  therein. 

Rbmbdial  Statutes  should  bb  Libbrallt  Ck>NSTBVBD  to  bring  within 
the  scope  of  their  operation  all  cases  that  come  within  the  mischief  intended 
to  be  provided  against:  Omdoffy,  Turman,  21  Am.  Dec.  608;  WhUe  ▼.  The 
Mary  Aim,  65  Id.  623. 

Thb  FBiNdPAL  0A8B  WAS  CTTBD  in  each  of  the  following  anthoritiea,  and 
to  the  point  named:  That  part  of  section  28^  article  3,  of  the  constitution  of 
Macyland,  making  it  the  duty  of  the  general  assembly  to  enact  public  general 
laws  in  articles  and  sections,  in  the  same  manner  as  the  code  is  arranged, 
l«x>ka  more  to  convenience  in  adapting  the  laws  to  codification,  than  to  its 
operative  effect;  and  a  compliance  with  this  provision  is  not  essential  to  the 
validity  of  a  public  general  law:  Hardeaty  v.  Tafi,  23  Md.  626.  In  the  same 
case,  p.  686^  Cochran,  J.,  also  said  that  this  provision  of  the  code  was  plainly 
not  mandatory,  but  directory;  a  mere  instruction  to  the  legislature  as  to  the 
form  in  which  laws  should  be  passed,  and  having  reference  only  to  the  publie 
convenience.  **  It  relates,**  said  he,  "  altogether  to  a  matter  of  form,  and  no* 
to  subetance;  and  a  failure  to  pursue  the  directions  as  to  form  would  scarcely 
have  the  efiect  of  defeating  a  solemn  legislative  enactment  otherwise  free 
from  objection.'*  This  section,  his  honor  said,  was  in  the  constitution  of 
1861,  and  had  been  construed  before.  He  cited  the  principal  case,  among 
others^  as  confirming  the  conclusions  stated  above.  In  Mayor  etc  qf  Annap' 
die  V.  Stale  qf  Maryland,  30  Md.  118,  it  was  urged  that  the  act  of  1867. 
entitled  "An  act  to  amend  and  alter  the  charter  of  the  city  of  Annapolis," 
was  in  contravention  of  section  28,  article  3,  of  the  constitution  of  1864,  which 
provided  that  "every  law  enacted  by  the  general  assembly  shall  embrace  but 
one  subject,  and  that  shall  be  described  in  the  title.**  But  it  was  held  that 
the  object  of  this  provision,  and  the  evils  against  which  it  was  intended  to 
guard,  had  been  clearly  stated  in  several  preceding  cases,  citing  the  principal 
one  among  theniy  and  that  these  caaee  were  decisive  as  to  the  objection  made. 
"The  subject-matter  of  legislation,**  said  the  courts  "was  the  charter  of  a 
municipal  corporation,  embracing  its  powers,  rights,  and  duties.  In  the  first 
section  the  boondariee  of  the  city  are  defined,  power  to  open,  alter,  and  dis- 
continue new  streets  conferred,  and  can  it  be  said  that  a  danse  ratifying  acts 
and  ordiuanoes  already  done  and  passed  by  the  corporation,  in  the  dosiiig  or 
disoontinnanoe  of  a  street,  is  foreign  to  the  subject-matter  as  declared  by  the 
title  ?  That  it  can  be  considered  as  a  blending  of  different  and  independent 
subjects  in  the  saine  law  t  We  think  not.  And  whilst  it  is  the  duty  of  the 
ooort  to  place  snch  a  construction  upon  this  constitutional  provision  as  shall 
guard  against  the  misohiefs  intended  by  it  to  be  remedied,  reason  and  sound 
poli<^  demand  that  we  should  not  by  a  technical  interpretation  embarrass 
legislation  and  incumber  laws  with  long  and  proluc  titles.'*    The  title,  "Ad 
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MltopNifida  lor  Am  gtiwral  vahuilioB  aad  aanamMai  of  propertjin  Hiii 
itate^"  ift  fiiffioieiitly  oompreheMivB  in  dtMsiptioa  to  inofaida  •  danM  npeil> 
ing  "all  lawi  exano^ting  piwptrty  £ram  ▼slnaAiony''  and  doaa nol  oontnvana 
the  requirement  of  the  oonatitatun  that  e?ery  Uw  aball  ambiaoa  but  ooa 
«nbjeot»  whioh  ahall  be  deaeribad  in  ita  titU!  Oamt^  OommkrioHom  eCe.  ▼• 
FraMm  R.  R.  Ox,  84  Id.  163.  Iliera  can  be  no  qneation  of  tfaa  power  of 
the  legislature  to  fix  the  time  when  a  Uw  ahall  go  into  effBcti  nor  oaa  it  be 
doubted  that  the  l^giaUture  baa  power  to  prohibit  the  aale  of  apiiitnooa  or 
fermented  liqnon*  in  any  part  of  the  atate»  notwithstanding  a  partj  to  be 
afieoted  by  the  law  may  hare  proonred  a  lioenae^  nnder  the  general  lioenaa 
laws  of  the  state^  whloh  baa  not  yet  expired.  Socfa  a  Uoense  is  in  no  aenae  a 
oontraot  made  by  the  state  with  the  party  holding  the  license.  It  ia  a  mere 
permit,  sabjeot  to  be  modified  or  annnlled  at  the  pleasure  of  the  legislators^ 
who  have  the  power  to  change  or  repeal  the  law  under  which  the  license  waa 
granted:  FdlY.  State,  42  Id.  89.  Where  the  title  of  an  act  prohibita  the 
**  sale  "  of  spirituous  or  fermented  liquors,  the  mere  fact  that  **  giving  "  sncli 
liquors  away  is  made  an  offense  in  the  body  of  the  act^  will  not  render  the  ad 
unconstitutional  under  section  29,  article  8,  of  the  oonstitutioD,  which  pro* 
videe  that  *' every  law  enacted  by  the  general  assembly  shall  embrace  but  cne 
subject^  and  that  shall  be  deecribed  in  its  title:"  Cear/au  v.  Siate,  Id.  401 
Allegationa  in  an  indictment  for  perjury,  and  which  follow  the  words  of  the 
statute,  are  sufficient.  Thus,  in  an  indictment  for  perjury  under  the  statute^ 
article  80^  section  150,  of  the  code,  it  is  sufficient  to  charge  that  the  tnn 
■wore  ''willfully,  knowingly,  malicionsly,  and  fadsely.'*  It  ia  not 
lo  aver  that  he  swore  "corruptly:"  ifflote  ▼.  iNsefer,  62  Id.  897. 
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fUXABTLAlCD^an.] 

Cnrmoan  or  Baxx  Biook  Diolabiho  that  Holdsb  ''is  entitled  to 
—  shares  of  stock,  transferable  only  at  the  bank,  etc.,  on  sorrender  of 
this  certificate,"  doee  not  waive  the  lien  given  to  the  bank  by  its  charter, 
providing  that  "all  debts  actually  due  to  the  company  by  a  stockholder 
oflbring  to  transfer  must  be  disdiarged  before  audi  tranafer  shaU  be 
made." 

Amovn  of  Holder  or  Babx  Siook  Tixn  SuBjaor  to  Lmr  on  the 
atock  secured  to  the  bank  by  ita  diarter,  and  of  whioh  he  ia  bound  te 
take  notice. 

Unr  OH  Bam  Siook  iob  Dbbtb  Dm  ntOM  ns  Hounn  to  Baxx  iut 
n  Ajhibrd  against  his  stock  lor  balaBoeadue  bytlieowiMr  for  oter- 
ohecks. 

Lmr  ON  Bam  Siook  iob  Dbbtb  Dim  warn  not  Axtacb  iob  Panm  mot 
Dub  at  the  time  a  tranafer  of  the  stock  ia  demanded. 

WdKDS  *<A0TOA£LT  Vom  AND  Patabui  "  oonteB^lats  only  a  rfrtfciiii  uhm 
dun  In  iinisoaf^,  not  im^ktmyK 

Ahioxbb  Dbmavddto  Tbahbibb  or  Babx  Biook  ov  Boosa  man  Pat 
All  Libhs  on  the  stock  for  debts  doe  up  to  the  date  of  daaand  of  trans- 
ler,  and  if  he  faHa  to  pay  soeh  lien%  tlie  stook  will  stand  pledged  Cor 
other  indebtednesB  of  the  stockhcidar  beoonuugdne  before  he  Is  aetoalfy 
entitled  te  a  tBanaCer. 
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0MUDI  imt  Saxji  ovBabx  BfocK  «o  Pat  JxiaaraaanaB  ov  BiocKHouMm 
need  no*  ghro  the  Iwldor,  or  hit  twigiMw,  a  day  within  which  to  pay  the 
indebtodneia.    The  terma  of  sale  ace  withia  the  diacietiaii  ol  the  court. 

F.  IL  AND  H.  F.  Baughman  weie  owners  of  certain  sharas 
of  bank  stock,  and  assigned  them  to  Jacob  Reese.  J.  F.  Erid- 
ler  also  owned  certain  shares,  which  he  assigned  to  W.  Fisher. 
Fisher,  as  attorney  for  Reese  and  for  himself,  presented  the 
certificates  f<Nr  the  shares  to  the  cashier  of  the  bank  and  asked 
the  transfer  of  the  stock  on  the  books  to  the  parties  named. 
The  bank  refosed,  because  the  assignors  of  the  stock  owed  the 
bank  certain  sums  on  notes  and  over-checks.  The  assignees 
reflised  to  pay  the  amounts  due  at  that  time.  Subsequently 
other  debts  of  the  assignors  became  due.  The  bank  then 
brought  suit,  and  asked  that  the  stock  be  sold  to  pay  the 
whole  indebtedness.  The  court  decreed  that  it  be  sold  on  ten 
days'  notice  for  cash,  and  that  the  purchaser  take  it  dis- 
charged of  all  claims  of  the  parties.  Defendants  appealed. 
The  charter  of  the  bank  provided  ^*  that  the  shares  of  the  cap- 
ital stock  of  the  corporation  shall  be  transferable  on  the  books 
of  the  corporation  only,"  etc.,  "  but  all  debts  actually  due  and 
payable  to  the  corporation  by  a  stockholder  requesting  a  trans- 
fer must  be  satisfied  before  such  transfer  shall  be  made,  unless 
the  president  and  directors  shall  direct  to  the  contrary."  The 
certificates  of  shares  were  signed  by  the  president  and  cashier 

of  the  bank,  and  were  in  this  form:  '^  Be  it  known  that 

are  entitled  to shares  of  the  capital  stock  of  the  Bank  of 

Commerce,  transferable  only  at  said  bank,  personally  or  by 
attorney,  on  surrender  of  this  certificate.  Witness  the  seal," 
etc. 

WUliam  Fither  and  WOUam  Schley,  tat  the  appellants. 

James  Malcolm  and  Qeorge  W.  Brown^  for  the  appellee. 

By  Court)  Tuck,  J.  It  is  not  denied,  on  the  part  of  the  ap- 
pellants that  the  bank  has  a  lien  on  stock  for  the  payment  of 
debts  of  stockholders;  but  it  is  insisted:  1.  That  the  lien  in 
this  case  was  waived  by  the  ferm  of  the  certificate;  and  2.  That 
if  not  waived  the  lien  does  not  attach  to  balances  due  for  over- 
drafts on  checks,  nor  to  notes  or  bills  on  which  the  stockholder 
may  be  party  as  maker  or  indorser,  not  due  at  the  time  the 
transfer  may  be  demanded. 

The  first  of  these  positions  must  be  determined  against  the 
appellants  upon  the  autiiority  of  Farmer^  Bank  of  Maryland  v. 
^^Okari^  6  Gill,  50.  That  charter  provides  that  ''  all  debts 
actually  due  to  the  company  by  a  stockholder  offering  to  trans* 
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fer  most  be  discharged  before  sach  transfer  shall  be  made."  It 
was  held  that  the  power  to  withhold  the  transfer  could  not  bo 
questioned,  and  that  the  predicament  of  Iglehart  was  precieelj 
that  of  the  stockholder  under  whom  he  claimed.  *'  For  dealing 
with  a  stockholder  of  the  cmnpany  in  reference  to  his  stock,  he 
is  held  to  have  taken  his  equitable  assignment  subject  to  the 
rights  of  the  bank,  under  the  act  of  incorporation,  of  which  he 
was  bound  to  take  notice."  The  same  doctrine  has  been  estab- 
lished in  the  cases  of  Union  Bank  y.  Laird^  2  Wheat  393,  and 
Breni  v.  Bank  of  WashingUm,  10  Pet  616,  where  the  bank 
charters  provided  that  ^  all  debts  actually  due  and  payable  to 
the  bank  (days  of  grace  for  payment  being  passed)  "  should  be 
satisfied  before  the  transfer  could  be  made,  unless  the  president 
and  directors  should  direct  to  the  contrary.  As  the  debts  all^;ed 
against  the  stockholders  were  overdue,  no  question  was  made 
as  to  the  phraseology  of  the  clause  under  which  the  transfer 
was  resisted.  The  charter  of  the  present  appellee  provides  for 
the  payment,  before  the  transfer,  of  all  debts  actually  due 
and  payable  to  the  corporation."  The  first  proposition  of  the 
appellants  must  be  taken  as  covered  by  the  decisions  referred 
to,  because  if  the  form  of  the  certificates  had  been  deemed  as 
a  waiver  of  the  lien,  the  claims  of  those  banks  could  not  have 
been  enforced.  They  are  substantially  the  same  with  the  one 
before  us,  as  far  as  concerns  the  present  question,  and  should 
receive  the  same  interpretation.  The  sixteenth  article  looks  to 
an  express  waiver  by  the  president  and  directors,  and  although 
in  Hodges  v.  Pianiertf  Bank,  7  Gill  &  J.  310,  the  court  held 
that  the  privilege  might  be  waived,  there  was  no  intimation 
that  the  certificate  had  such  efiect,  notwithstanding  the  char- 
ter of  the  bank,  act  of  1817,  chapter  16,  contained  a  similar 
provision. 

We  do  not  concur  with  the  appellants,  that  this  lien  cannot 
be  asserted  against  stock  for  balances  due  by  the  owners  for 
over-checks.  As  far  as  the  defense  may  rest  on  want  of  notice 
on  the  part  of  the  assignee,  it  can  make  no  difibrence  to  him 
how  the  indebtedness  may  have  arisen,  whether  by  over-drafts 
or  as  maker  or  indorser  of  aotes,  because  the  same  means  of  in- 
formation are  open  to  him  in  either  aspect  of  the  transaction. 
His  condition,  at  the  time  of  the  assignment,  would  be  the  same. 
He  is  presumed  to  have  taken  his  equitable  assignment,  subject 
to  the  rights  of  the  bank  against  the  stockholder,  of  which  he 
is  bound  to  take  notice.  The  certificate  furnishes  no  informa- 
tion what  these  rights  may  be;  his  reliance  must  be  on  applies- 
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ticket  and  freight  agent  are  the  same  at  both;  yiz.j  to  reodve 
aU  sums  payable  at  his  station  for  both  freight  and  passengers. 

The  appellants  contend  that  the  change  in  the  regulations 
of  the  company,  by  which  Ellicotts  Mills  was  made  a  firstpclass 
station,  worked  a  discharge  of  the  sureties  from  the  obligation 
of  their  bond;  because  in  consequence  of  that  change  Straw- 
bridge,  the  ticket  and  freight  agent,  received  a  much  larger 
amount  of  money  than  he  would  otherwise  have  done. 

It  is  well  settled  that  '^  the  liability  of  a  surety  is  not  to  be 
extended  by  implication  beyond  the  terms  of  his  contract:  ^ 
MiUer  v.  Stewart^  9  Wheat.  703;  Joseph  y.  Ormej  6  Bos.  &  Pul., 
N.  R.,  180;  Metealfv.  frinn,  12  East,  405. 

It  is  equally  well  settled  that  "  any  dealings  with  the  prin- 
cipal debtor  by  the  creditor  which  amount  to  a  departure  from 
the  contract  by  which  a  surety  is  to  be  bound,  and  which  by 
possibility  might  materially  vary  or  enlarge  the  latter's  liabil- 
ity without  his  assent,  discharge  the  surety: "  Olenn  v.  Spry^  5 
Md.  110;  Sasscer  y.  Young,  6  Gill  &  J.  247. 

The  application  of  these  principles  to  the  present  case  must 
depend  upon  the  true  construction  of  the  bond.  In  the  recital 
it  is  declared  that  the  principal  obligor  "  was  appointed  ticket 
and  freight  agent  of  the  Baltimore  and  Ohio  Railroad  Company 
at  Ellicotts  Mills,"  and  by  the  condition  the  sureties  bound  them- 
selves for  the  faithftil  performance  by  him  of  the  duties  of  the 
said  office,  so  long  as  he  should  hold  the  same.  The  liability 
under  the  bond  to  the  extent  of  the  penalty  is  for  the  officer 
generally  as  ticket  and  freight  agent  at  Ellicotts  Mills,  without 
reference  to  the  fact  whether  that  was  a  second-class  or  a  first- 
olass  station.  In  Burge  on  Suretyship,  54,  the  author,  speak- 
ing of  the  liability  of  a  surety,  says:  *'  He  will  be  Uable  to  the 
full  extent  which  the  terms  of  the  obligation  or  the  nature  of 
the  act  for  which  he  has  obliged  himself  will  warrant.  Thus, 
if  the  terms  are  general  and  indefinite,  he  is  bound  for  all  the 
obligations  of  the  principal  debtor  necessarily  incident  to  or 
resulting  from  the  contract  or  act  for  which  he  has  become 
surety.  In  this  case,  he  is  said  to  be  a  surety  in  omnem 
eausam." 

In  construing  this  bond,  regard  must  be  had  to  the  intention 
of  the  parties  when  it  was  executed.  In  Metcalf  v.  Bruinj  12 
East,  408,  Mr.  Justice  Bailey  said:  *^  This  bond  must  have  such 
a  construction  as  the  parties  meant  it  to  have  at  the  time  they 
entered  into  it"  The  same  thing  was  said  by  the  court  ol 
appeals  in  the  case  of  Union  Bank  v.  Ridgkyj  1  Har.  &  G. 
433;   and  in  Uurlstone  on  Bon'ls,  82,  9  Law  lib.,  it  is  said: 
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Wmmb*  PAKmns  Sbttli  thkib  Biiam%  An»  Kacb  Takb  Cbbtabi 
FiBM  AooomnB,  and  agmB  to  pfty  eertam  firm  dabfe^  aad  one 
pelled  to  pay  dobti  iMiiimwl  by  the  oCfacr,  tiie  party  P^JVg  ni^y 
of  the  other  witfaoot  profiag  thai  he  faiBMslf  bas  pud  aU  i^ 
he  lawiimwl  by  hia  agreement.    8a^  payimnfc  ia  noi  a  cumiiliMn  pne^ 
deat  to  hia  ri^it  to  repayment  from  hia  partneia. 

Inntn^o  Word  "amd"  «e'iweew  Sioxayuum  or  Two  Pabtob  to  Hon 
doea  noi  change  the  liability  of  the  maken^  and  ia  BoiandL  an  altia  ■tioa 
of  the  note  at  will  prerent  a  lecoreiy  on  it^ 

Assuicparr.  Martm  and  Good  were  partnere.  They  settled 
their  basineeB,  each  agreeing  to  take  certain  acoonntB,  and  to 
pay  certain  debts  of  the  firm.  Good  was  finally  compelled  to 
pay  one  of  the  firm  debts  assomed  by  Martin,  and  brought  suit 
on  the  agreement  To  prove  the  agreement,  a  clerk  of  the  firm 
was  introduced  as  a  witness,  and  shown  a  memorandum  of  the 
agreement  He  knew  the  handwriting  to  be  his  own,  and  thai 
he  would  not  have  written  an  instrument  not  in  accordance 
with  the  understanding  between  the  parties,  but  he  could  not 
recall  when  he  wrote  it,  nor  did  the  paper  so  refiiesh  his  memory 
as  to  enable  him  to  remember  any  of  its  contents.  He  was 
convinced  that  the  instrument  correctly  stated  the  terms  of 
the  agreement.  His  testimony  was  admitted  for  the  purpose 
of  proving  the  contract  sued  on,  and  Martin  excepted.  The 
note  which  Good  had  been  compelled  to  pay  was  signed  by 
both  parties.  Martin  claimed  that  the  word  ^*  and  "  between 
the  two  names  was  inserted  by  Good,  and  offered  to  show  that 
the  genetal  reputation  of  Good  was  that  he  was  a  tricky  man, 
and  would  take  liberties  with  papers  in  his  hands  and  alter 
them,  and  offered  to  follow  up  such  testimony  with  proof  that 
the  paper  had  been  altered.  The  evidence  was  excluded,  and 
Martin  excepted.  Martin  asked  the  following  instructions:  1. 
If  the  note  was  given  for  the  individual  debt  of  Good,  then 
Good  cannot  recover,  unless  Martin  subsequently  agreed  to  pay 
the  same;  2.  If  the  note  was  a  partnership  one.  Good  cannot 
recover,  unless,  upon  the  partnership  settlement  Martin  had 
agreed  to  pay  the  same;  3  and  4.  Good  cannot  recover  unless 
he  proves  the  whole  of  the  contract,  and  that  he  has  performed 
all  on  his  part  to  be  performed;  5.  If  Good  altered  the  note 
for  the  purpose  of  changing  its  character,  and  to  make  it  bind- 
ing on  the  firm,  he  is  not  entitled  to  recover  for  any  part  of  it 
The  second  instruction  was  given,  and  the  others  refused. 
Verdict  for  Gkxxi,  plaintiff  below,  and  Martin,  defendant  below, 
appealed. 

Jervia  Spencer ^  for  the  appellant 

/.  N.  Steele^  for  the  appellees. 
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By  Court)  Tuck,  J.  The  objection  to  evidence  made  by  the 
appellant  is  to  be  found  in  the  middle  of  the  statement  of  facts, 
it  not  appearing  whether  the  point  was  raised  on  what  precedes 
or  on  that  which  follows  the  objection.  Although  this  was 
remarked  upon  at  the  trial,  we  think  it  can  make  no  difference, 
because  as  the  objection  cannot  be'  considered  as  applying  to 
both  portions  of  the  statement,  and  as  the  evidence,  before  and 
after  the  objection,  is  substantially  the  same,  one  or  the  other 
must  be  considered  as  having  gone  to  the  jury  without  objec- 
tion. But  as  the  question  is  an  important  one,  and  was  fully 
argued,  we  shall  not  regard  the  manner  of  making  the  objec- 
tion, but  decide  the  point  intended  to  be  raised  for  review,  and 
that  is,  whether  the  evidence  of  the  witness  as  to  the  terms  of 
the  agreement  between  the  parties  was  properly  admitted,  after 
he  had  said  that  he  had  no  recollection  of  the  paper,  and  that 
his  memory  was  not  so  refreshed  by  reading  it  as  to  enable 
him  to  recollect  the  amount  of  accounts  taken  or  the  particular 
debts  assumed  by  each  partner. 

Whatever  rules  may  have  existed,  as  shown  by  the  early 
cases,  requiring  that  the  witness  should  be  able  to  say,  after 
reading  a  memorandum,  that  his  memory  was  so  hjt  refreshed 
as  to  enable  him  to  testify  to  the  facts  therein  stated,  inde- 
pendently of  the  memorandum,  it  is  very  certain  that  they  arer 
not  now  enforced  with  the  same  strictness  as  formerly.  In  this 
country  and  in  England  the  doctrine  has  been  extended  and 
applied  to  casee  where  justice  would  otherwise  have  failed,  and,, 
as  we  think,  on  grounds  quite  compatible  with  fundamental 
principles.  For  example,  where  it  became  necessary  to  prove 
the  receipt  of  money,  and  the  witness  said  that  from  seeing  the 
entry  in  his  own  book,  made  by  himself,  he  had  no  doubt  be 
had  received  the  money,  his  testimony  was  allowed:  Maugham 
V.  Hubhardy  8  Bam.  &  Cress.  14.  The  same  principle  applies 
where  persons  are  called  to  prove  the  execution  of  deeds  and 
other  writings  to  which  their  names  appear  as  witnesses,  or  to 
speak  of  dates,  amounts,  and  other  details  which  a  man  cannot 
carry  in  his  mind,  but  of  which  they  have  made  memoranda. 
They  may  have  no  recollection  of  the  fEusts,  and  yet,  with  the 
utmost  safety,  be  willing  to  swear  that  they  have  no  doubt  of 
their  occurrence,  merely  because  their  handwriting  would  not 
have  appeared  in  connection  with  them  if  they  had  not  taken 
place  as  therein  stated.  We  might  refer  to  many  authorities 
in  support  of  this  view,  but  content  ourselves  with  naming 
Ptice  V.  Earl  of  TorringUm,  1  Smith's  Lead.  Cas.  139;  4  PhilL 
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Ev.,  Cowm  A  Hill's  Notes,  726,  note  877;  1  Oreenl.  Bv.,  see. 
437;  Merrill  y.  Ithaca  eU.  R  R.  Co.y  16  Weod.  686  [30  Am. 
Dec.  130],  where  the  cases  may  be  found.  In  State  v.  /Zatob,  2 
Nott  &  M.  381,  it  is  shown  that  the  doctrine  in  1  Phill.  Ey.  209» 
that  a  witness  cannot  testify  after  reading  the  memorandnm, 
unless  he  can  speak  of  the  facts  independently  of  the  memo- 
randnm,  is  not  sustained  by  the  cases  referred  to  by  him;  and 
several  judges,  whose  attention  appears  to  haye  been  particu- 
larly called  to  the  subject  by  the  remarks  of  Mr.  Justice  Nott, 
have  expressed  their  concurrence  with  him,  and  indeed  the 
annotators  upon  that  valuable  treatise  have  signalized  his 
opinion  as  a  ''bold  and  successful  vindication  of  the  English 
cases  from  the  narrow  construction  of  Phillips:"  4  Phill.  Ev., 
Cowen  A  Hill's  Notes,  731,  note  377.  See  Topham  v.  McGregor^ 
1  Car.  A  K.  320;  King  v.  St  MaHin,  2  Ad.  A  El.  210;  Clarl  v. 
Vorce,  15  Wend.  193  [30  Am.  Dec.  53];  Merritt  v.  lihaea  etc. 
R  R.  Co.,  16  Wend.  586  [30  Am.  Dec.  130];  Hahey  v.  Sttwe- 
haugh,  15  N.  Y.  486;  Haven  v.  Wendell,  11  N.  H.  112;  Watwm 
V.  Walker,  23  Id.  471;  State  v.  Cdwell,  3  R.  I.  132;  BaHlett  y. 
Hoyt,  33  N.  H.  151. 

From  an  examination  of  the  adjudged  cases,  we  are  of  opinion 
that  the  law  applicable  to  the  point  under  review  is  correctly 
stated  in  1  Greenl.  Ev.,  sec.  437,  as  follows:  "Where  the  writ- 
ing neither  is  recognized  by  the  witness  as  one  which  he 
remembers  to  have  seen  before,  nor  awakens  his  memory  to 
the  recollection  of  anything  contained  in  it,  but  nevertheless, 
knowing  the  writing  to  be  genuine,  his  mind  is  so  convinced 
that  he  is,  on  that  ground,  enabled  to  swear  positively  to  the 
fact,"  the  testimony  will  be  received.  The  examples  put  show 
the  reasonableness  of  the  doctrine,  and  that  the  ends  of  justice 
require  it  to  be  so.  A  more  recent  author,  whose  conclusions, 
we  think,  are  generally  sustained  by  the  authorities,  states 
the  English  doctrine  substantially  in  the  same  way:  Powell 
on  Evidence,  308,  in  96  Law  Lib.  119.  Here  the  witness  stated 
that,  from  the  paper  being  in  his  own  handwriting,  he  had  no 
doubt  it  did  contain  the  true  terms  of  the  agreement  made  in 
his  presence,  and,  upon  cross^xamination,  he  gave,  in  effect, 
the  same  testimony.  If  more  were  required  in  such  cases, 
memoranda  to  refresh  the  memory  would  be  of  little  use,  be- 
cause few  men  could  undertake  to  relate  the  particulars  of 
such  transactions,  independently  of  the  paper,  and  the  pur- 
poses of  judicial  tribunals  in  promoting  the  ends  of  justice 
would  be  defeated. 
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We  are  not  awaie  of  any  role  of  evidence  that  aanctionfl  the 
appellant's  attempt  to  get  in  the  testimony  proposed  in  the 
second  exception,  and  excluded  by  the  court  It  was  insaf* 
ficient  to  prove  that  the  witness  had  been  imposed  on  by  Good 
in  preparing  the  agreement;  in  other  words,  that  he  had  per- 
petrated a  fraud  on  Martin,  which  was  one  object  aUeged  in 
the  offer,  and  the  same  may  be  said  of  the  purpose  to  follow  it 
by  evidence  that  the  note  had  been  altered.  Forgery  or  altera- 
tion of  paper  cannot  be  proved  in  that  loose  and  uncertain 
way.  Besides,  the  inquiry  was  not  within  the  issue.  A  man's 
character  might  be  ruined  by  these  means  without  any  power 
on  his  part  to  rebut  the  charge,  for  when  a  party  is  required 
to  prove  his  case  in  an  action  of  this  kind,  it  is  not  understood 
that  he  must  be  prepared  to  defend  his  reputation  for  honesty 
when  assailed  by  the  other  tide.  The  exceptions  as  to  the 
admissibility  of  evidence  being  disposed  of,  we  proceed  to  the 
prayers. 

The  first  was  properly  refused  because  there  was  no  evidence 
that  the  note  in  question  was  given  for  the  individual  debt  of 
Good,  but  there  was  proof  tending  to  show  that  it  was  a  part- 
nership transaction,  and  of  that  view  of  the  case  the  defend- 
ant had  the  benefit  by  the  allowance  of  his  second  prayer. 

The  third  and  fourth  were  also  properly  refused.  The  case 
did  not  require  proof  of  payment  of  all  the  debts  which  Good 
had  agreed  to  pay  as  a  condition  precedent  before  he  could  re- 
cover for  this  one  which  he  had  paid  for  Martin.  If  Good  had 
not  performed  his  contract,  and  Martin  had  been  made  to  pay 
debts  assumed  by  him,  it  might  haye  been  shown;  but  the 
plaintiff  was  not  required  by  the  law  to  open  that  inquiry. 
The  partnership  had  been  settled  on  the  terms  proved,  and 
each  became  liable  for  whatever  either  might  have  to  pay  on 
the  other's  account;  and  all  that  either  claimant  could  be  re* 
quired  to  show,  in  an  action  for  money  so  paid,  was  the  agree- 
ment and  payment  of  the  sum  demanded.  Of  course,  matter 
of  defense  would  have  to  be  met  as  in  other  cases. 

There  was  no  evidence  from  which  the  jury  could  have 
found  that  Good  had  changed  the  character  of  the  note  so  as 
to  bind  the  partnership;  on  the  contrary,  the  proof  was  that  it 
was  originally  a  debt  of  the  firm,  and  that  Martin  had  agreed 
to  pay  it.  Adding  the  word  "and"  did  not  change  the  liabil- 
ity of  the  parties;  there  was,  therefore,  no  warrant  for  the  fifUi 
prayer. 

Judgment  affirmed. 


J 


650  Reddall  v.  Bbyan.  [Maiyland, 

BviDKNai  OF  Oha&acter  in  Civil  AcnoHS:  See  extended  note  to  (/Brym 
V.  (yBryan,  63  Am.  Dec  133;  Porter  y.  Seiler,  62  Id.  841. 

Pabtnxb  PATma  Pabtnebshif  Debts  ib  Sitbbooatbd  to  the  rig^  of  the 
creditor!  thiu  paid:  RowkU  y.  Orkv^t  Syndia,  13  Am.  Dee.  296;  Brtmm*9 
EB^r  y.  HiggnMham,  27  Id.  618;  notee  to  Wmkant  y.  Hemkaw,  23  Id.  619. 

Althutiok  of  Instbumxitts  Obnkballt:  See  dark  y.  Sdutem^  62  Am. 
Deo.  307;  Pnn^v,  MUchdl,  63  Id.  258;  WkUe y.  Hatt,  70 Id.  648;  aoOoMi 
V.  Hatch,  71  Id.  363»  and  notee  to  theee  cases. 

Thr  PBiNdPAL  CASK  WAS  ciTiD  in  SpthoT  y.  Nydegger,  30  Md.  320,  to  the 
point  that  a  witneas  may  use  written  memoranda  made  by  himaelf  to  refresh 
his  reoollection  of  facta  aboat  which  he  is  called  to  testify.  This  was  an  «»• 
tion  against  a  party  to  reooyer  sundry  claims  pUoed  in  his  hands  for  oolleo- 
tion,  and  upon  which  he  had  obtained  judgments  before  a  justice  of  the 
|>eaoe.  The  justice  testified,  the  executions  on  four  of  said  judgments  not 
l>eing  produced  at  the  trial,  th*t  the  entry,  "made  and  satisfied,** on  his 
docket^  in  each  of  said  four  judgments,  was  made  by  himself,  from  informal 
tion  oommnnioated  by  the  defendant;  but  that^  independent  and  apart  &om 
the  aforesaid  entriee  on  his  docket^  he  had  no  knowledge  or  recollection  «f 
the  admission  by  the  defendant  that  he  had  collected  these  four  judgments. 
The  court  said:  "The  subject  of  inquiry  was  not  as  to  the  legal  ^ect  of  the 
rcturas  of  the  officer.  No  matter  what  the  character  of  the  *  entries,*  if  from 
im  eTamination  of  them  the  witness  was  enabled  to  testify  that  the  appellant 
•dmitted  that  he  had  receiyed  the  money,  his  testimony  could  not  be  prop* 
«rly  excluded,  although  independent  of  the  'entriee'  he  had  no distinot  reool- 
leetion  of  the  fact" 
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[14  Mabtlakd,  444.] 

ConsT  OF  Eqciit  mat  Intibfibx  bt  In juNornnr  to  PBivxifT  TTtirwPi«a« 
BLi  Damaoh  caused  by  acts  done  without  authority  of  Uw;  as  whan 
another  is  digging  deep  holee  in  complainant's  land  and  planting  tbefein 
large  stone  pillars  or  abutments;  digging  and  carrying  away  large  banki 
of  yaluable  clay  therefrom;  and  constructing  an  aqueduct  by  ditdhee  and 
embankments  through,  and  thus  permanently  diyiding,  such  land. 

KxoHT  OF  iNjinfonoN  18  NOT  EX  Dbbito.  Jubiitlb.  The  implication  is  ad^ 
dressed  to  the  sound  conscience  of  the  chancellor,  acting  upon  all  tiie 
circumstances  belonging  to  each  particular  case. 

Pull  and  Caitdid  Disclobubb  of  All  Facts  mttst  bb  Madb  nr  Aptlhia- 
tion  fob  Injunction;  and  if  the  case  of  complainant  shows  that  it  baa 
not  been  made,  or  if  it  shows  a  concealment  of  facts  which  would,  if 
stated,  materially  afiect  the  conscience  of  the  court,  the  chancellor  maj 
properly  refuse  an  injunction. 

Words  BfANDATORr— 3ooi*b  of  "Public  Usb" — Constbuotioh  of  Ciw* 
BTITUTION al  PROVISION  that  "  the  legislature  ahall  enact  no  law  author- 
ising private  property  to  be  taken  for  public  use  without  just  compensa- 
tion, as  agreed  upon  by  the  parties  or  awarded  by  a  jury,  being  first  paid 
or  tendered  to  the  party  entitled  to  such  compensation,'*  is  that  theeo 
words  are  mandatory,  both  as  to  the  use  for  which  private  property  may 
be  taken  and  the  previous  payment  or  tender  of  compensation  therefor. 
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Such  pnitwrty  can  be  taken  only  for  pabUo  iim»  but  the  wefda  "  pfoblio 
me  "  do  not  mean  merely  a  use  of  tbe  goTemment  or  rtate  haying  each 
eonatitational  provision,  and  its  inhabitants  as  each,  bat  embrace  within 
their  scope  a  oae  of  the  government  of  the  United  Statea. 

What  mat  GoNSTrrnTs  Takino  of  Land  ior  Pubuo  Usb. — Ezpropri- 
•tion  of  land  in  Maryland  for  the  pnrpoee  of  snppljring  the  city  of  Wash- 
iagtcHi  with  water  may  be  regarded,  in  every  eense^  aa  taking  it  for 
public  nse.  Therefore  the  act  authorizing  each  ezprqprtatioa  is  ooostito- 
tiooal:  See  session  laws,  1853»  c.  179. 

UnriD  Statbs  Govibnuxnt  has  Powkb  uitdxe  Last  Two  Clauseb  ov 
SaonoN  8,  Abticlx  1,  of  Fidsral  Oosmmmov,  to  constract  aa 
aqnednct  drawing  its  snpply  of  water  for  the  city  of  Washington  from 
within  the  limits  of  Maryland,  and  using  and  occupying  land  for  thai 
purpose  in  Maryland,  by  permission  and  consent  of  the  state. 

JVDOMBirr  WILL  hot  SB    RXVXBSKD  BICAI78B  CoRRBCT    IXSrSUCTIOini  WBKB 

Kbjsctbd^  if  the  instrnotions  given  to  the  jury  were  correct,  covered  the 
whole  case,  and  gave  the  law  to  the  jury  as  favorably  for  the  i^pellant 
as  he  waa  entitled  to  aak. 

Appkal  £rom  an  order  refosiDg  an  injunction  upon  a  bill 
filed  by  the  appellant  against  the  appellees  in  April,  1858.  It 
appeared  that  complainant  owned  a  tract  of  land  in  Montgom- 
ery county,  Maryland;  and  that  defendants  entered,  tore  down 
his  fences,  cut  and  destroyed  his  crops,  dug  up  and  subverted 
his  soU,  dug  deep  post-holes  in  the  ground  and  planted  therein 
large  stone  pillars  or  abutments,  and  caused  other  great  and 
irreparable  damage.  Defendants  also  averred  their  intention 
of  constructing  an  aqueduct  by  means  of  ditches  through  com- 
plainant's  land,  thus  permanently  dividing  it,  and  causing  in- 
calculable ruin.  Defendants  also  declared  their  intention  of 
digging  up,  carrying  away,  and  converting  to  their  own  use 
large  and  inexhaustible  banks  of  clay  from  plaintiff's  land  for 
the  purpose  of  constructing  said  aqueduct.  This  clay  was  of  a 
character  peculiarly  valuable  to  complainant.  Complainant 
had  instituted  an  action  for  past  trespasses,  but  alleged  that  he 
had  no  preventive  remedy  for  future  and  impending  injuries. 
It  appeared,  however,  on  the  {ace  of  the  bill,  that  defendants 
were  acting  under  the  authority  of  the  United  States  govern- 
ment, in  the  construction  of  an  aqueduct  for  supplying  the  city 
of  Washington,  D.  C,  with  water,  and  that  the  authority  of  the 
general  government  to  occupy  and  use  the  lands  of  the  com- 
plainant for  that  purpose  was  based  upon  the  Maryland  act  of 
assembly  of  1853,  c.  179,  giving  the  assent  of  the  state  of  Mary- 
land to  such  plan  as  might  be  adopted  by  the  president  of  the 
United  States  for  supplying  the  city  of  Washington  with  water, 
act  made  it  lawAil  for  the  United  States  to  enter  upon 
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landfl  in  Maryland,  and  to  use  the  aame  tta  the  porpoee  aok 
fbrih.  It  also  provided  for  the  oondenmation  of  lands  for  snoli 
pnrpoee.  The  'bill  prayed  for  an  injunction  to  reetrain  ftnrtber 
trespass,  but  the  ixyunction  was  refosed. 

John  8.  TSftan  and  ChaHe$  F.  Mayers  for  the  appeUani 
John  Brewer^  for  the  appellees. 

By  Court,  Babtol,  J.  In  the  opinion  of  a  majority  of  this 
court,  the  nature  of  the  acts  complained  of  in  this  bill,  and  of 
the  injury  alleged,  is  such  as  to  present  a  case  of  irreparable 
damage  which  would  entitle  the  complainant  to  the  interposi- 
tion of  a  court  of  equity  by  injunction  if  it  sufficiently  appeared 
on  the  face  of  the  bill  that  the  acts  charged  were  done  by  the 
defendants  without  authority  of  law. 

We  think  there  is  great  force  in  the  view  taken  by  the  circuit 
court  of  the  manner  in  which  the  case  of  the  complainant  is 
stated  in  the  bill,  and  cannot  avoid  the  ccnclusion  "  that  it  is 
made  out  by  the  concealment  of  facts  having  a  very  impcHrtant 
bearing  upon  it,  and  which  would  (if  folly  stated)  act  mate- 
rially upon  the  conscience  of  the  court" 

The  right  to  an  injunction  is  not  ex  debito  juatitim^  but  such 
application  is  addressed  to  the  sound  conscience  of  the  chan- 
cellor, acting  upon  all  the  circumstances  belonging  to  each 
particular  case.  He  has  the  right  to  require  a  full  and  candid 
disclosure  of  all  the  facts,  and  if  there  aj^ars  in  the  proceed- 
ings sufficient  to  show  that  this  has  not  been  made,  he  may 
properly  refuse  to  exercise  the  extraordinary  power  of  the  court 
through  the  instrumentality  of  a  writ  of  injunction. 

There  is  sufficient,  however,  oa  the  face  of  the  bill  to  show 
that  the  defendants  are  acting  under  the  authority  of  the  gov- 
ernment of  the  United  States,  in  the  constructicni  of  an  aque- 
duct for  supplying  the  city  of  Washington  with  water,  and  that 
the  authority  of  the  geneial  government  to  occupy  and  use  the 
lands  of  the  complainant  for  that  purpose  is  based  upon  tha 
act  of  assembly  of  1858,  o.  179. 

That  act  authorises  the  exprc^riation  of  lands  within  the 
state  of  Maryland  for  the  purpose  of  constructii^  such  aque- 
duct It  is  not  alleged  in  the  bill  that  the  defendants  have 
not  in  all  things  complied  with  the  provisions  of  that  aoty  or 
that  condemnation  has  not  been  made,  as  therein  provided, 
and  the  damages  awarded  tendered  to  the  complainant    Boft 
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the  gxoimd  is  taken  in  the  bill,  and  it  has  been  ineieted  on  in 
the  argnment,  that  the  act  of  1853  is  nnoonstitntioQal  and  Toid 
becadse  the  use  for  which  the  property  is  authoriied  to  be 
taken  is  not  "a  public  use"  within  the  meaning  of  the  forty* 
dxth  section  of  the  third  article  of  the  constitotion. 

The  language  of  that  section  is: 

''The  legislature  shall  enact  no  law  authorising  private 
property  to  be  taken  for  public  use  without  just  compensation, 
as  agreed  upon  between  the  parties  or  awarded  by  a  jury, 
being  first  paid  or  tendered  to  the  party  entitled  to  such  com* 
pensation." 

We  regard  the  words  of  this  section  as  mandatory,  both  as 
to  the  use  for  which  private  property  may  be  taken,  and  the 
previous  payment  or  tender  of  compensation  therefor.  It  can 
be  taken  only  for  public  use.  But  we  cannot  adopt  the  narrow 
and  restricted  construction  of  these  words  contended  for  by 
the  appellant's  counseL  They  do  not  mean  merely  a  use  of 
the  government  of  Maryland,  or  of  the  state  of  Maryland  and 
its  inhabitants  as  such,  but,  in  our  opinion,  they  embrace 
within  their  scope  a  use  of  the  government  of  the  United  States. 

The  supplying  of  the  capital  of  the  United  States  with  water 
essential  for  the  preservatiim  of  the  public  buildings  and  pub* 
lie  records,  and  alike  essential  for  the  use  of  the  officers  of  the 
government,  who  are  compelled  to  reside  there,  permanentiy 
or  temporarily,  is  surely  a  public  use,  within  the  meaning  at 
our  state  constitution. 

Maryland,  as  one  of  the  states  of  the  Union,  and  in  some 
sense  an  integral  part  of  the  great  public  interested  in  and 
constituting  a  part  of  the  general  government,  has,  by  the  pro- 
vision of  her  constitution  which  we  have  cited,  conferred  upon 
the  legislature  the  power  of  passing  the  act  of  1853,  and  we 
should  have  no  difficulty  in  pronouncing  that  act  valid  and 
constitutional,  even  if  there  were  no  other  or  different  relations 
subsisting  between  the  state  of  Maryland  and  the  seat  of  gov* 
emment  of  the  United  States  than  those  which  belong  to  every 
other  state.  But,  as  justly  remarked  by  the  judge  of  the  cir- 
cuit court,  in  his  opinion  in  the  case  of  United  States  v.  Andet' 
ton, ''  by  the  act  of  1791,  in  pursuance  of  the  eighth  section  of 
the  first  article  of  the  constitution  of  the  United  States,  the 
state  ceded  jurisdiction  over  its  portion  of  the  ten  miles  square 

txr  certain  purposes The  state  never  intended  to  aban* 

don  all  interest  in  the  district." 

The  relation,  therefore,  between  the  District  of  Columbia, 
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composed  of  territory  ceded  by  Maryland  for  certain  purpoees 
only,  and  the  state  of  whose  eoil  it  forms  a  part,  is  more  inti- 
mate and  close  than  that  which  it  bears  to  any  other  state. 

We  conclude  therefore  that  the  expropriation  of  lands  in 
Maryland  for  the  purpose  of  supplying  Che  city  of  Washington 
with  water  may  be  regarded  in  every  sense  as  taking  it  for 
public  use. 

We  are  also  of  opinion  that  the  government  of  the  United 
States  possesses  the  power,  under  the  constitution^  to  construct 
such  aqueduct,  drawing  its  supply  of  water,  if  necessary,  from 
within  the  limits  of  Maryland,  and  using  and  occupying  lands 
for  that  purpose  in  Maryland  by  the  permission  and  consent  of 
the  state.  We  have  not  failed  to  recognize  the  force  of  many 
of  the  views  presented  in  the  able  arguments  of  the  appellant's 
counsel  on  this  point;  and  we  appreciate  the  delicacy  and  im- 
portance of  questions  involving  the  exercise  by  the  general 
government  of  powers  not  expressly  granted.  We  do  not  un- 
dervalue the  doctrine  which  inculcates  a  jealous  and  watch- 
ful vigilance  against  any  encroachment  upon  the  rights  of  the 
states;  but  we  know  of  nothing  to  prevent  a  state  from  entering 
into  any  contract  which  is  not  prohibited  by  the  constitution 
of  the  United  States  or  its  own  fundamental  law.  We  regard 
the  power  of  the  legislature  to  pass  the  act  of  1853  as  clearly 
recognized  by  the  forty-sixth  section  of  the  third  article  of  the 
state  constitution,  and  we  think  the  power  of  congress  to  accept 
the  privileges  granted  under  the  act  of  1853,  and  to  provide 
for  the  construction  of  the  aqueduct,  is  conferred  by  the  last 
two  clauses  of  the  eighth  section  of  the  first  article  of  the  con- 
stitution of  the  United  States. 

The  order  of  the  circuit  court  from  which  this  appeal  was 
taken  will  be  afi&rmed,  and  the  cause  remanded. 

Order  affirmed,  with  costs,  and  cause  remanded. 

iN/uircnoN  WILL  BB  Gbahtid  to  Frivxiit  T»»»i>AitAw.»  Damaob:  iS^p* 
/«y  y.  Biiter,  61  Am.  Deo.  371,  and  note  375;  CwmnomoeaUhY.PUidmrQhJtB, 
Co.,  62  Id.  372;  Bird  v,  WHmmgion  etc  B.  B.  Ckk,  64  Id.  739f  BunUe^  ▼.  Cook 
65  Id.  79;  HamOUmy.  IFUtrM^  69 Id.  184. 

Okantdio  iNjuvcnoN  Rbbts  or  Souin>  DooRsnoN  ot  Ooubt;  and  thii 
It  to  be  goyemed  by  the  nature  of  each  particalar  eaae:  Alkm  y.  Bnwkifp  63 
Am.  Deo.  198. 

RxrusAL  TO  Chabob  upon  Ponrr  is  No  Obouvb  bob  RsyBBSAL  or  Judo- 
MBUT  when  no  injury  was  therein  done  to  the  party  making  the  requeetx 
Cham  y.  Waahlmmf  59  Am.  Deo.  623^  and  ooUected  oaaee  in  note  to  same  63(>i 
Chtnn's  Adm'r  y.  Todd,  64  Id.  231,  and  note  234. 

Lboislatubb  has  Kg  Powxr  to  Takb  pRiyATB  PROPXKTT  FOR  Public 
UaB  without  providing  for  preyioos  compenaation  to  the  owner:  Oardmfr  t. 
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Vmdmrgh^  7  Am.  Dee.  026;  JBsb  parte  Jenmmg$,  16  Id.  447;  FonpAe  v.  EUk, 
»  Id.  218;  Attornfe^-Oenerai  v.  SieffotB,  22  Id.  626;  WkUemom's  Mx  ▼.  ITtf- 
Mfajftwete.  i?.  i2.  Co., 33 Id.  4\\\  AkBoandfry,  i/c^or, 46 Id.  630;  CbmrniMJonerf 
Y.  ITtCAen^  64  Id.  126;  ffetidenon  (icR.R.Ca,  ▼.  DJeierMNi,  66  Id.  148;  Bromk 
▼.  BeaUif,  69  Id.  389.  The  right  to  take  private  property  for  pahlio  uae  U 
leoognised  by  the  oonstitation  of  the  United  States:  3r\/Uld  T.  B,  Co.  ▼. 
Bartford  R.  R.  Co.,  42  Id.  716. 

POBUO  UsB  nr  Bbhalf  or  Which  Pbiyatb  Pbopibtt  may  be  taken  ax* 
eonridered  in  Limngtton  v.  Maifor  qfN»  Y,,  22  Am.  Dec  622»  and  note;  B^A- 
mm  ▼.  8,  it  8.  R,  R.  (%.,  Id.  679,  and  note  thereto;  Aldridge  ▼.  T.,  C,  S  D, 
M.  R.  Ca,  23  Id.  307;  WiUyard  t.  HamUttm,  30  Id.  196;  Bktodgood  t.  Mohawk 
S  H.  R.  R.  Co.,  31  Id.  313^  and  extended  note  thereto  372-375;  Tayior  v. 
Porter,  40  Id.  274,  and  note  280;  Bmbmry  ▼.  Cotmer,  63  Id.  325.  What  ia  a 
pahlio  nae  ia  an  nnaettled  qneatioo,  and  in  many  oaaea  dependa  on  the  vary- 
kg  ooodition  and  wants  of  society:  Bcmdder  v.  TrmUm  Del  FalU  Co.,  23  Id. 
756.  And  soch  nae  ia  not  limited  to  actoal  use  and  occnpation  by  the  state, 
or  by  a  pablio  political  oorporatioQ,  by  a  private  corporation  whoee  sole,  or 
even  primary,  object  ia  the  pnblio  good:  Id. 

Thb  fbikoipal  case  wab  cmD  in  each  of  the  following  authorities,  and  to 
the  point  stated:  Nothing  ia  better  aettled  than  that  a  jndgment  will  not  be 
reversed  on  aoooont  of  the  rejection  of  prayers,  even  though  correct  in  them- 
sslvea,  if  the  instraotioiia  given  to  the  jary  are  coneet,  covering  the  whole 
case,  and  giving  the  law  to  the  jury,  as  favorably  for  the  appellant  as  he  is 
entitled  to  aak:  BiMmortS  O.  R.  R.  Co,  v.  WwikbtgUm,  21  lid.  281.  An 
injnnotion  wiU  not  issue  to  restram  a  trespass  simply  as  saoh,  bat  it  will  be 
granted  where  the  injury  alleged  is  irreparable,  or  where  foil  and  adequate 
relief  cannot  be  had  at  law,  or  where  the  trespass  is  of  a  character  to  work 
destruction  of  the  property  as  it  has  been  held  and  enjoyed,  or  where  it  ii 
aeooasary  to  prevent  a  multdplieity  of  litigation;  Mdfor  <if  Frederick  v.  Oroehom, 
80  Id.  446u  To  warrant  the  ooort  in  issuing  an  injunction,  strong  prtma/aeie 
evidence  of  the  facts  on  which  the  complainant'a  equity  rests  must  be  pre- 
sented to  the  courts  aa  well  aa  a  full  and  candid  diadosure  of  all  the  faoU: 
Jokiuton  V.  Olenrn,  ^  Id.  207.  And  the  complainant's  failure  to  state  such 
important  and  material  facts  aa  will  enable  the  court  to  act  with  due  regard 
lo  the  rights  and  interests  of  all  parties  will  in  itself  be  a  sufficient  ground 
for  the  court  to  refuse  him  an  injunctioo:  Springy.  Wedem  TW.  Co.,  46  Id.  77. 


Spring  Gabdbn  Mutual  Ins.  Go.  v.  Evans. 

ri6  MAETLAnn,  64] 

To  Allow  WimsB  to  Rmnn  ms  Mxmobt  st  Lookdi o  at  Mxmorahikjii, 
it  must  have  been  made  at  the  moment  of  the  oocurrence  or  recently 
altar  it;  but  if  made  weeks  or  months  thereafter,  he  will  not  be  allowed 
todosa 

Wimas  wnx  hot  bb  PuuamD  io  RmnB  ms  Mxmobt  bt  Lookimo  ait 
MxKOBamKm  made  at  the  recommendatioQ  of  one  of  the  partiea. 

Wnvan  will  hot  vm  Pxbmittbd  to  Tnnrr  to  hd  Bbldbf  ov  Ck>BBBonfBH 
€l  laota  set  forth  in  an  affidavit  which  he  recogniaes  to  be  in  his  hand- 
writing but  which  was  made  nearly  five  months  after  the  transaction, 
and  at  the  request  of  the  party  producing  him. 
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Covenant  upon  a  fire  influrance  policy  issued  by  the  appel- 
lant to  Bvans,  who  shortly  after  the  fire  assigned  it  to  Riley. 
The  suit  was  brought  in  the  name  of  Eyans,  use  of  ROey. 
The  policy  contained  the  usual  clause  requiring  preliminary 
proof.  The  plaintiff  aUeged  that  this  proof  was  furnished^ 
and  notified  the  defendant  to  produce  the  papers  relating 
thereto,  which  had  been  left  at  the  office  of  the  defendant 
company  in  Philadelphia  shortly  after  the  fire.  The  company 
refused  to  produce  them,  and  the  plaintiff  then  proceeded  to 
introduce  secondary  evidence  of  their  contents.  For  the  pur- 
pose he  called  George  W.  Hammond,  who  testified  that  the 
second  day  after  the  fire  he  received  a  package  of  papers  fimm 
Riley,  and  at  his  request  went  to  Philadelphia  and  delivered 
them  to  the  president  of  the  company,  who  promised  to  attend 
to  the  matter;  he  testified  that  he  did  not  read  the  papers, 
and  did  not  recollect  their  contents.  The  plaintiff  then,  fi» 
the  purpose  of  refreshing  the  memory  of  the  witness,  offered  to 
place  in  his  hands  to  read  a  paper  written  and  signed  by  him, 
and  sworn  to  by  him  before  a  justice  of  the  peace.  It  was 
dated  nearly  five  months  after  the  fire.  It  stated  that  at  the 
request  of  Riley,  he,  the  witness,  made  '^  the  following  state- 
ment;" and  then  proceeded  to  describe  more  at  length  the 
witness's  visit  to  the  president  of  the  company  with  the  bundle 
of  papers,  which  were  said  to  consist  of  the  policy  of  insur- 
ance, the  assignment  of  said  policy  to  Riley,  the  affidavit  of 
Evans  before  a  magistrate  to  the  effect  that  his  loss  by  the 
fire  exceeded  the  sum  of  one  thousand  five  hundred  dollars — 
the  amount  insured,  and  a  certificate  of  the  acting  magistrate 
to  the  good  character  of  Evans,  and  his  opinion  that  iJie  loss 
did  exceed  that  amount,  and  a  letter  from  Riley  to  the  insur- 
ance agent;  it  also  stated  that  the  president,  when  he  exam- 
ined the  papers,  said  they  were  in  form,  and  named  a  day 
when  the  board  would  meet  and  consider  the  matter,  and  when 
Riley  would  be  informed  of  the  result  This  paper  the  court 
permitted,  notwithstanding  the  defendant's  objection,  to  be 
placed  in  the  hands  of  the  witness  and  to  be  read  by  him  ftv 
the  purpose  of  refreshing  his  memory.  The  defendant  ex- 
cepted. The  plaintiff  asked  the  witness:  *^0n  reading  the 
affidavit,  can  you  or  can  you  not  say  that  what  you  thea 
stated  therein  you  then  knew  to  be  true?  "  Objeetion  by  the 
defendant,  and  exception.  The  witness  replied  in  the  affirm^ 
ative.  The  defendant  objected  to  the  answer,  but  the  court 
allowed  it  to  go  to  the  jury.  The  defendant  excepted.  The 
defendant  prayed  the  charge,  ^'  that  there  is  do  evULeooe  that 
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Bach  preliminary  proof  of  lofls  bb  is  required  by  the  policy  wai 
fbmiBhed  by  the  defendant  before  the  institaticm  of  this  Buif 
The  defendant  excepted  to  the  rejection  of  this  prayer.  Ver- 
dict and  judgment  for  the  phuntiffy  and  appeal  by  the  defiand- 
ant. 

ChaHe$  H.  PitU^  for  the  appellaiit 
John  P,  Poe^  tfxt  the  appellee. 

By  Court,  Lb  Grand,  C.  J.  Thia  case  was  belbrs  this  court 
at  June  term,  1856,  and  the  decision  then  given  must  control 
the  one  now  to  be  made,  the  record  not  having  been  materially 
altered  as  to  its  &cts.  We  regret  this,  because  there  is  nothing 
appearing  in  the  evidence  from  which  we  can  infer  there  had 
been  any  concealment  or  fraud  on  the  part  of  the  insured  or 
his  assignee.  But  this  case,  like  all  others,  is  to  be  made  out 
by  legal  evidence,  and  this,  in  our  opinion,  has  not  been  done. 

At  the  former  trial,  it  was  held  by  this  court  that  there  was 
no  waiver  of  preliminary  proof,  and  that  the  refusal  of  the  de- 
fendant, after  notice  to  do  so,  to  produce  the  papers  left  at  its 
ofiBce  with  its  president,  in  Philadelphia,  did  not  authorize  any 
inference  against  the  party  refusing;  that  its  only  legal  effect 
was  to  allow  the  opposite  party  to  prove  their  contents:  9  Md. 
17. 

We  consider  it  unnecessary  to  pronounce  upon  each  of  the 
exceptions,  because  the  recovery  of  the  plaintiff  depends  on 
the  affidavit  of  George  W.  Hammond  of  the  eighteenth  day  of 
August,  1849,  and  the  testimony  of  Hammond  in  regard  to  it. 
If  the  testimony  was  inadmissible,  then  the  third  prayer  of  the 
defendant  was  improperly  rejected. 

Much  has  been  ^vritten  and  decided  as  to  the  use  which  may 
be  made  of  memoranda  in  relation  to  the  matter  inquired  of 
at  the  trial,  and  great  difference  of  opinion  expressed.  In  the 
case  of  Martin  v.  Oood^  14  Md.  398  [anie^  p.  645],  decided  at 
the  June  term,  1859,  this  court  adopted  the  rule  as  it  had  been 
relaxed  from  its  former  strictness  by  some  of  the  courts  of  this 
country. 

In  that  case,  a  paper  containing  the  terms  of  a  settlement 
between  partners  was  placed  in  the  hands  of  a  witness  to  re- 
fresh his  memory.  The  witness  recognized  the  paper  as  in  his 
handwriting,  but  did  not  remember  where  or  when  he  wrote  it, 
though  he  thought  it  was  on  the  day  of  the  settlement,  and  it 
must  have  been  within  a  week  thereafter.  His  memory  was 
not  refreshed  by  reading  the  paper  so  as  to  enable  him  to  rec- 
ollect the  amount  of  accounts  taken,  or  the  particular  debts 


t558    Spring  Garden  Mutual  Ins.  Co.  v.  Evaws.    [MarylancL 

assumed  by  each  partner,  but  fh>m  the  fact  of  its  being  in  his 
handwriting  he  had  no  doubt  it  did  contain  the  true  terms  of 
the  agreement  made  in  his  presence,  and  each  and  all  the  terms 
of  the  contract,  as  stated  in  the  paper.  This  testimony  wai 
admitted,  the  court  holding  that  where  the  writing  is  neither 
recognized  by  the  witness  as  one  which  he  remembers  to  have 
seen  before,  nor  awakens  his  memory  to  the  recollection  of 
anything  contained  in  it,  but,  neyertheless,  knowing  the  writ- 
ing to  be  genuine,  his  mind  is  so  convinced  that  he  is,  on  that 
ground,  enabled  to  swear  positively  to  the  fSact^  the  testimony 
will  be  received. 

In  the  case  now  before  us,  the  fire  took  place  on  the  twentieth 
of  March,  1849,  and  the  affidavit  of  the  witness  was  made  on 
the  eighteenth  day  of  August  of  the  same  year,  nearly  five 
months  thereafter.  The  paper  is  in  the  handwriting  of  the 
witness,  recognized  by  him  as  such;  and  the  question  is, 
whether  after  such  a  lapse  of  time  the  witness  may  be  per- 
mitted to  testify  to  his  belief  of  the  correctness  of  the  farts  set 
forth  ft  it.  We  think  not.  In  the  case  of  (yNeale  v.  Walton^ 
1  Rich.  L.  234,  the  court  review  and  expilain  the  case  of  StcLts 
V.  Rawhy  2  Nott  A  M.  832,  and  decide  that,  in  order  to  allow 
a  witness  to  refifesh  his  memory  by  looking  at  the  memo- 
randum, it  must  have  been  made  at  the  moment,  or  recently 
after  the  fact,  but  if  made  weeks  or  months  thereafter,  he  will 
not  be  permitted,  nor  if  made  at  the  recommendation  (which 
is  the  case  here)  of  one  of  the  parties.  We  adopt  this  inter- 
pretation, and  in  doing  so  must  reverse  the  judgment.  In 
Spring  Oarden  Mut  Ins.  Co.  v.  EvanSj  9  Md.  18  [66  Am.  Doc 
808],  it  was  said,  "there  was  no  obligation  on  the  defendant 
to  show  any  defect  in  the  preliminary  proof  until  the  plaintiff 
had  first  made  out  a  prima  facie  case  of  compliance  with  the 
requirements  of  the  policy."  It  may  be  that  this  can  be  done, 
and  therefore  the  plaintiff  will  be  allowed,  at  any  time  during 
this  term,  to  move  for  a  procedendo. 

Judgment  reversed. 


Wnvns  MAT  Rvnt  io  MniORAinu  to  RmBBH  bjb  Mkmobt:  Hemienom 
r.  lUkyt  49  Am.  Deo.  41,  and  note  46^  ooUecting  prior  onwi.  A  witneaa,  in 
teitifying  to  the  oontente  of  a  lost  writing,  may  me  any  memorandom  even 
though  it  be  hot  a  oopy  of  a  copy  of  the  original  writing;  in  order  to  refreali 
his  memory:  Dunhp  ▼.  Berry,  89  Id.  413.  Booka  of  aooount  may  ba  referred 
tot  AmeUy.  JTdkr,  61  Id.  294,  note  299. 
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Bbailsford  v.  Williams. 

[1ft  MABTLAinn  isa] 

NdncB  ov  DnHOVOB  bt  Aoobtor  to  Dhawbb  BonMi  Dhawbb»  In  mi  ■» 
tUn  Mniiut  him  b v  ftn  indonee. 

HonoB  OF  DsHONOB  GiTXN  BT  Ant  On  Who  is  Pabtt  to  Bell,  or  wfao^ 
apoDite  retura  to  him  and  after  paying  it,  woold  be  entitled  to  reimbone- 
ment,  innree  to  the  benefit  of  all  antecedent  parties;  bat  a  itnDger  to 
the  IriU  cannot  give  the  notice. 

IJKna-FBns  Copt  or  Lrtxb  wbom  Aoobptob  to  Dbawsk  containing 
notice  of  the  dishonor  of  the  bill  is  admissible  notwithstsnding  a  blank 
therein^  if  it  is  evidently  not  cooneoted  with  the  notice  bat  with  other 
matters* 

Minuro  of  Lstteb  Cohtaihixo  Notioh  of  Ddbonob  is  not  SuvnoDnniLT 
Pbotxd  by  testimony  of  the  writer  that  he  does  not  know  whether  the 
letter  was  mailed  or  not,  bat  that  it  wsa  the  custom  in  his  office  to  write 
the  letters  of  the  boose  and  leave  them  in  his  desk  for  his  clerk  to  deposit; 
for  compliance  with  the  costom  is  not  faUy  proved,  and  the  clerk  whose 
duty  it  was  to  mail  the  letters  should  have  been  called  or  hii  absence 
acoonnted  f or. 

Bomb  Bulis  Apfltzvo  to  Bahkb  oohoxenxho  Pboofof  Cunrntof  Mail- 
Dio  LciTSBs  spply  also  to  commercial  hoases. 

AcnoN  by  Williams  &  Son,  as  indorsees  and  holders,  against 
Brailsford,  as  drawer  of  a  bill  of  exchange  drawn  upon  and 
accepted  by  Tonge  &  Co.  At  maturity  the  bill  was  protested 
for  non-payment.  The  plaintiffs  then  offered  in  evidence  a 
letter-press  copy  of  a  letter  written  by  Tonge,  one  of  the  firm 
who  accepted  the  draft,  to  the  defendant  on  the  day  of  the 
protest.  It  contained  a  statement  of  the  non-payment  of  the 
draft  by  the  acceptors,  and  of  their  reasons  through  business 
difficulties  for  fedling  to  pay  it,  and  of  the  protest  of  the  bilL 
One  part  of  the  letter-press  copy  read:  "  It  is  with  very  great 
pain  that  from  our  inability  to  meet  it  [the  draft]  the  same 
should  go  back  upon  you,  ....  it  here;  but  found  it  impossi- 
ble to  do  sa"  The  cause  of  the  blank  was  said  to  be  that  the 
words  of  the  letter  filling  it  made  no  impression  upon  the  leaf 
of  the  letter-book.  The  defendant's  objection  to  the  admission 
of  this  letter-press  copy  was  overruled.  Tonge  testified  that 
he  wrote  the  letter  on  the  day  of  the  maturity  of  the  bill,  but 
did  not  remember  that  he  mailed  it,  and  did  not  know  whether 
it  was  mailed  at  all;  that  the  custom  in  his  office  was  to  write 
the  letters  of  the  house  and  leave  them  in  his  desk  for  his 
derk  to  deposit  in  the  post-office.  To  the  admission  of  the 
letter-press  copy  and  to  the  rejection  of  his  instmctioos  prayed, 
the  defendant  excepted,  and  now  appeals. 
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James  Mciedm^  tat  the  appellant 

8L  Chorge  W.  TeaeHe^  tor  the  appellees. 


By  Gonri,  Tuck,  J.  This  is  an  action  of  oMimifMil  by  the 
indoreee  against  the  drawer  of  a  bill  of  exchange.  The  qnea- 
tions  for  conBideration  relate  to  the  notice  of  dishonor  of  the 
bill;  and  these  are:  1.  Whether  such  notice^  if  in  due  time, 
from  the  acceptor  to  the  drawer  binds  the  latter  in  an  action 
against  him;  2.  Whether  the  letter  in  this  case  is  not  sofficient^ 
notwithstanding  the  imperfections  of  the  copy;  8.  Whether 
there  is  evidence  that  the  letter  was  mailed. 

Treating  the  first  of  these  propositions  with  reference  to  the 
purposes  for  which  the  law  requires  notice  to  the  parties  to 
bills  of  exchange,  there  would  seem  to  be  no  reason  to  doubt 
the  sufficiency  of  notice  from  the  acceptor.  A  prudent  man 
would  need  no  more  authoritative  information  than  a  letter 
from  the  party  primarily  liable  that,  being  due  and  payment 
demanded,  the  bill  had  been  dishonored.  It  was  once  held  that 
no  party  could  give  a  valid  notice  unless  he  was  the  holder  at 
the  time:  Tindcd  v.  Brovm^  1  T.  B.  167.  But  this  doctrine, 
after  having  been  followed  in  other  cases,  Ex  parte  Barclay ^  7 
Ves.  597,  and  Stewart  v.  Kennettj  2  Camp.  177,  was  expressly 
overruled  in  the  case  of  Chapman  v.  Keanej  3  Ad.  &  El.  193,  in 
which  most  of  the  previous  decisions  were  reviewed.  Nothing 
can  be  more  emphatic  than  the  language  of  Lord  Denman  in 
pronouncing  judgment.  After  referring  to  Tindal  v.  Browvij 
Bupraj  and  Ex  parte  Barclay y  supra,  he  says:  "  Notwithstanding 
these  high  authorities,  it  is  clear  from  Jameson  v.  Swintony  2 
Camp.  873,  Wilson  v.  Swabey,  1  Stark.  N.  P.  84,  and  also  irom 
the  learned  treatises  on  bills  of  exchange,  that  the  contrary 
doctrine  has  prevailed  in  the  profession,  and  we  must  presume 
a  contrary  practice  in  the  commercial  world.  It  is  universally 
considered  that  the  party  entitled,  as  holder,  to  sue  upon  the 
bill,  may  avail  himself  of  notice  given  in  due  time  by  any 

party  to  it We  are  now  compelled  to  determine  whether 

the  case  of  Tindal  v.  Brown,  supra,  as  to  this  point,  be  good 
law.  We  think  that  it  is  not."  This  case  has  been  so  generally 
accepted  by  the  profession  that  we  may  consider  the  doctrine 
there  announced  as  the  established  law:  Ch.  Bills,  627;  Story 
on  Bills,  sec.  304;  Byles  on  Bills,  225;  Harrison  v.  Ruscoe,  15 
Mee.  &  W.  231. 

But  it  is  contended  here  that  the  notice  must  come  from 
some  party  to  the  bill,  who  can,  by  receiving  payment  from 
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the  partjr  notified,  give  him  an  immediate  remedy  on  the  biU, 
and  that,  as  the  acceptor  does  not  hold  the  bill,  and  cannot 
give  sach  remedy,  the  doctrine  of  the  above  case  does  not  ap- 
ply. It  is  true  that  it  was  so  decided  in  Stewart  v.  Kennettj  2 
Camp.  177,  and  the  same,  perhaps,  may  be  inferred  from  other 
cases;  bnt  we  cannot  donbt  that  all  such  were  virtually  over- 
ruled by  Chapman  v.  Keane^  3  Ad.  &  El.  193,  as  well  as  by 
other  decisions.  In  Jameson  v.  SmnUmj  2  Camp.  373,  where 
the  notice  was  not  given  by  the  holder  of  the  bill,  but  by  his 
immediate  indorser,  who  had  received  notice,  the  court  said: 
'^The  drawer  or  indorser  is  liable  to  all  subsequent  indorsersi 
if  he  had  due  notice  of  the  dishonor  of  the  bill  from  any  person 
who  is  a  party  to  it.  Such  a  notice  must  serve  all  the  purposes 
for  which  the  giving  of  notice  is  required.  The  drawer  or  in* 
dorser  is  authoritatively  informed  that  the  bill  is  dishonored; 
he  is  enabled  to  take  it  up«  if  he  pleases,  and  may  immediately 
proceed  against  the  acceptor  orpriorindorsers."  Theieis,  besides, 
express  authority  on  the  very  question  before  us.  In  Shaw  v* 
Croft,  MS.,  1793,  cited  in  Ck  Bills,  627,  Lord  Kenyon  held 
that  notice  by  the  acceptor  to  the  drawer  was  sufficient;  and 
the  same  point  was  ruled  by  Lord  EUenborough,  in  Rasher  v. 
Kieran,  4  Camp.  87,  where  the  drawer  was  notified  by  a  letter 
fix>m  the  acceptor,  stating  '^  that  he  had  not  been  able  to  pay 
it,  and  that  it  was  then  in  the  hands  of  the  plaintiffs."  We 
are  not  aware  that  these  cases  have  been  expressly  overruled, 
or  even  questicmed,  except  in  Chanoine  v.  Fowler ,  3  Wend.  173, 
where  the  bill  had  not.  been  accepted,  and,  of  course,  the  point 
eould  not  arise,  and  c«i  which  it  may  be  observed  that  the 
learned  judge,  in  quoting  Chitty  on  Bills,  has  undoubtedly 
misstated  his  doctrine,  by  using  "and"  for  "or:"  See  page 
179.  Parke,  B.,  also,  in  Harrison  v.  Ruseoey  15  Mee.  &  W.  231, 
where  the  question  was  not  presented  in  the  case  before  him, 
said  that  the  rule  as  to  notice  excluded  notice  given  by  an  ao* 
ceptor,  who  never  could  sue  himself  on  taking  up  the  bill.  He 
disposes  of  the  cases  where  the  point  was  presented  and  ex- 
pressly decided,  by  adopting  a  suggestion  in  Bayley  on  Bills,  c. 
7,  sec  2,  that  perhaps  the  acceptor  had  a  special  authority  to 
do  so.  But  the  reports  of  these  dedsiMis  furnish  no  pretense 
for  any  such  supposition.  They  are  express  rulings  on  the 
Teiy  point,  without  any  qualification,  and  appear  to  have  been 
recognised  by  the  elementary  writers.  From  an  examination 
of  the  question,  we  are  of  opinion  that  this  branch  of  the  law 
merchant  is  correctiy  stated  in  Ch.  Bills,  627,  where  it  is  said: 

Am.  Daa  Voi^  LXXZV- 
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^  It  soffioes  if  notice  be  given,  after  the  bill  is  diBhonored,  by 
any  person  who  is  a  party  to  the  bill,  or  who  would  on  the 
same  being  returned  to  him,  and  after  paying  it,  be  entitled  to 
require  reimbursement,  and  such  notice  will,  in  general,  inure 
to  the  benefit  of  all  the  antecedent  parties,  and  render  a  further 
notice  from  any  of  thoee  parties  unnecessary,  because  it  makes 
no  difference  who  gives  the  information,  since  the  object  of  the 
notice  is  that  the  parties  may  have  recourse  to  the  acceptor." 
This,  however,  must  be  taken  with  the  qualification,  elsewhere 
stated,  that  a  stranger  to  the  bill  cannot  give  the  notice:  Steuh 
art  V.  Kennetty  2  Camp.  177.  Any  party  may  do  so,  by  which 
is  meant,  any  person  whose  name  appears  on  the  bill:  Flaek 
V.  Oreerij  3  Oill  &  J.  474.  It  has  been  also  decided,  Stanton  v. 
Blossom,  14  Mass.  116  [7  Am.  Dec.  198],  that  a  drawee  who 
has  not  accepted  cannot  notify  the  parties. 

Upon  the  second  inquiry,  we  are  of  opinion  that  the  letter 
from  the  acceptor  to  the  drawer  conveyed  sufficient  intelligence 
of  the  dishonor  of  the  bill.  The  blank  is  clearly  not  the  result 
of  a  design  to  keep  back  part  of  the  letter,  but  owing  to  some 
defect  in  the  letter-press  copy.  The  part  omitted  does  not  a]>- 
pear  to  have  any  connection  with  the  £Etct  of  non-payment  and 
notice,  except  in  excuse  for  the  writer's  failure  to  pay  the  bill. 
Whether  we  attempt  to  supply  words  for  the  blank,  or  treat 
the  copy  in  evidence  as  a  true  transcript  of  an  imperfect  letter, 
received  by  the  defendant  with  the  blank  in  it,  its  effect  most 
be  the  same.  It  was  impossible  for  the  drawer  not  to  have 
known  from  it  that  the  bill  was  unpaid,  and  that  it  had  been 
protested  by  the  holder  for  the  purpose  of  holding  the  parties 
liable. 

We  think,  however,  that  the  evidence  offered  for  the  purpose 
of  showing  that  the  letter  had  been  mailed  was  not  legally 
sufficient.  The  fact  was  to  be  found  by  the  jury  from  the  cus- 
tom prevailing  in  the  counting-room  of  the  writer;  but  com- 
pliance with  the  custom  had  not  been  fully  proved.  The  person 
whose  duty  it  was  to  deposit  letters  in  the  post-office  should 
have  been  called  or  his  absence  accounted  for.  A  similar 
question  arose  in  Bell  v.  Hagentoum  Bank,  7  Gill,  216,  where 
the  law  was  fully  discussed.  We  perceive  no  sufficient  ground 
for  applying  different  rules  to  banks  and  commercial  houses. 
The  object  here  is  to  arrive  at  a  particular  fact,  not  by  express 
proof  that  the  very  thing  was  done,  but  by  a  train  of  circom- 
stances  from  which  the  inference  of  the  &ct  was  to  be  drawa, 
and  we  think  there  ought  to  be  no  defect  in  the  chain  of  ervi« 
dence.    The  case  of  Flack  v.  Oreen^  3  Gill  &  J.  474,  cannot 
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serve  the  appellant  as  is  explained  in  Bell  v.  HagertUnon  Bank^ 
7  Gill,  216. 

It  follows,  as  the  result  of  these  views,  that  the  letter  wa9 
properly  admitted  in  evidence;  but  as  there  was  not  sufficient 
proof  of  its  having  been  sent  to  the  office,  the  second  prayer^ 
which  embraces  that  point,  was  improperly  refused.  The  ruling 
of  the  court  below  on  the  third,  fourth,  and  fifth  prayers  was 
also  correct.  The  third  and  fourth  required  a  mode  of  trans- 
mitting notice  which,  according  to  the  pnx>f,  was  not  necessary, 
and  as  to  the  fifth  there  was  no  question  on  the  pleadings  to 
authorize  such  an  instruction. 

Judgment  reversed,  and  procedendo  ordered. 


Pboof  or  MAn.uta  Nones  m  Dvb  Tims  bt  Psovcro  Busptbbs  Cvnovs 
Commercial  Bank  v.  Sinmg,  S7  Am.  Dea  714,  note  720,  citing  prior  omms 
WkHaktr  ▼.  Minrimm,  44  Id.  027^  note  634. 

NoncB  BT  Drawvb  Who  has  Bmtuskd  to  Aooept  to  Drawbb  ib  not 
■■JBcient  to  bind  tlie  Utter  unlets  the  drawee  wm  anthoriBed  by  the  bolder 
lo  giTo  the  notioe:  StamUm  ▼.  Bkmomf  7  Am.  Dee.  198.  Notiee  most  b# 
Shrcn  by  the  holder  or  tome  one  aathorised  by  him:  Brower  t.  Wooiem,  7  Id. 
002.  Kofeioe  may  be  given  by  any  party  to  the  bill  or  note:  Okugow  ▼.  Pnrtte, 
40  Id.  142. 


Western  Maryland  R  R  Co.  v.  Owings.    West- 
ern Maryland  R  R  Co.  v,  Berryman. 

[15  MABTLiUrD,  IM.] 

Railboad  CoMPAirr  mat  bb  ENJonvu)  fbom  CoBSTRUcrcro  rb  Road 
WITHOUT  AuTHORRT  oTor  private  property*  for  the  oae  of  which  it  hao 
not  paid  or  tendered  oompensation,  whether  or  not  the  injnry  is  irrep> 
arable. 

OOBBFORATIOBB    WILL    BB    RBBTRAIirXD    BT    iKJXrVOnOH    rBOM    PROCBXDnra 

WITHOUT  AuTBoamr  to  the  injnry  of  othera. 

Injunctions  were  issued  against  the  appellants  upon  bills 
filed  by  the  appellees.  The  defendants,  having  answered,  ap- 
pealed from  the  orders  granting  the  injunctions.  The  appel- 
lants' counsel  contended  that  the  fact  that  the  alleged  trespass 
was  committed  by  a  corporation  gave  the  complainants  n* 
superior  equity;  but  their  right  to  an  injunction  depended  upon 
the  character  of  the  damage  about  to  be  sustained;  whereas 
the  other  side  contended  that  where  a  railroad  company,  in  vio- 
lation of  the  constitution  and  of  its  charter,  is  taking  poseession 
of  the  land  of  a  private  person,  and  constructing  its  road  upon 
it  without  the  owner's  consent,  or  the  payment  or  tender  ot 
compensation  legally  ascertained,  this  constitutes  a  proper  case 
for  an  injunction,  without  showing  some  special  and  irreparable 
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mischief,  such  as  is  necessary  in  ordinary  cases  of  trespasSb 
Article  8,  section  46,  of  the  constitution,  provides  that  ^  the 
legislature  shall  enact  no  law  authorizing  private  property  to 
be  taken  for  public  use  without  just  compensation." 

Coleman  Yellottf  for  the  appellants. 

R.  J.  cuttings  and  A.  W.  Maehenj  for  the  appellees. 

By  Court,  Tuck,  J.  An  iujunction  was  granted  by  the  cir- 
cuit court  of  Baltimore  county,  sitting  in  equity,  restraining 
the  appellants  from  making  a  railroad  over  the  lands  of  the 
appellees. 

The  bill  states  certain  acts  done  and  threatened,  which,  it  is 
charged,  will  cause  irreparable  damage;  that  the  defendants 
were  proceeding  without  any  legal  aiithority  or  license;  and 
that  the  company  had  not  paid  or  tendered  compensation  for 
the  use  of  the  land. 

We  do  not  perceive  how  the  court  could  have  refused  the 
injunction  in  the  face  of  this  latter  averment  in  the  bill.  The 
clause  of  the  constitution  applicable  to  the  point  (art.  3,  sec. 
46)  is  too  plain  to  admit  of  any  doubt.  The  nature  of  the 
damage  complained  of,  whether  irreparable  or  not,  has  nothing 
to  do  with  the  question  when  thus  presented.  If  the  acts  are 
productive  of  such  effects  as  would  otherwise  entitle  a  party  to 
relief,  he  cannot  prevent  them,  if  the  company  is  authorized  by 
the  charter  to  condemn  the  property,  and  for  the  same  reason 
the  license  of  the  owner  is  not  necessary.  Supposing  that  the 
act  of  incorporation  does  give  this  power — ^but  as  the  charter  is 
not  before  us,  we  cannot  speak  judicially — ^the  company  had 
no  right  to  proceed  without  complying  with  the  requirement  oi 
the  constitution,  unless  there  was  something  to  relieve  it  from 
the  obligation  thereby  imposed.  It  is  claimed  in  argument 
that  the  act  of  1858,  c.  420,  had  such  effect,  which  is  denied 
by  the  appellees,  but  it  is  not  before  us,  and  we  decline  pro- 
nouncing upon  its  validity  as  a  constitutional  exercise  of  legis- 
lative power:  Scaggs  v.  B<Utimare  etc.  R.  R,  Co.,  10  Md.  280. 

We  have  no  doubt  of  the  jurisdiction  of  a  court  of  equity  in 
such  cases  as  this.  It  has  been  frequently  exercised,  as  shown 
by  the  authorities  cited  in  argument,  and  there  are  many 
others  to  the  effect  that  corporations  may  be  restraiaed  from 
an  abuse  of  their  powers.  The  principle  on  which  the  cocni 
acts  was  stated  by  Lord  Chancellor  Cranwcrth,  in  Pinehin  ▼. 
London  and  BlachvaU  Ry  Co.,  81  Eng.  L.  &  Bq.  252,  to  be: 
^  That  it  will  not  suffer  powerfiil  corporate  bodieSy  with  whom 
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it  is  yeiy  difficult  to  deal,  to  take  under  their  acts  of  parliament 
proceedings  which  are  of  an  illegal  character,  or  which  are  of 
doubtful  legality,  if,  by  bo  doing,  they  place  those  against 
whom  they  are  proceeding  in  a  condition  of  peril,  from  which 
it  might  be  difficult  for  them  to  extricate  themselves;"  which 
course,  he  says,  had  been  repeatedly  adopted  by  Lord  Cotten- 
ham  and  other  judges:  Adams's  Eq.  486;  2  Story's  Eq.  Jur.<, 
sec.  927;  Bonaparte  v.  Camden  and  Amboy  R.  22.  Co^  1  Baldw« 
231,  are  also  authorities  in  point. 
Order  affirmed,  with  costs. 

In  the  case  of  Weetem  Maryland  R.  R.  Co.  t.  Berryman,  the 
fitcts  are  substantially  the  same  as  those  stated  in  Owings's 
ease,  and  for  the  same  reasons  the  order  must  be  affirmed, 
with  costs. 

Order  affirmed,  with  costs. 

RAiLBOiBOoHPikJiT  WILL  >■  BviODnD  vmoi  AmttsnaATOQ  liAVDimdtf 
iti  charter  wiihoat  malring  oompenntiQn:  Bird  ▼.  WUmington  dc  R,  R.  Gx, 
64  Am.  Deo.  799. 

No  QuunON  OT  DaMAQM  U  BaSBD  VFOH  AFFUOATIOir  lOB  iNJUHOnOV 

when  railway  oompanies  or  individiiala  exceed  their  etatatory  powers  ia 
dealing  with  other  people's  property,  hot  aimply  a  qneetion  of  the  ixiTaaioa  d 
ari^t:  CcmmonmtaHk  ▼.  PMbm^  tie.  B.  B.  Co.,  92  Am.  Dea  S72.  Set 
Af/eflU  T.B.O(Kr.  HartfordticB  i2.  Ox,  42 Id.  716. 

CoKHHunoN  WILL  BS  ISssjosxED  WHBBs  It  Rtokibs  OB  Abubh  ih 
PowBBS:  Studder  v.  TrmAm  DtL  F,  B,  Co.,  S3  Am.  Dec  756.  See  also 
CofiQifte^f  ▼.  JPotfltoi^,  26  Id.  669;  Marykmd  8a».  IntL  v.  S^roeder.TB  Id.  tSa^ 
The  principal  caae  is  cited  to  the  point  that  equity  wiU  rostrain  oarporationa 
from  a  gross  abuse  of  their  powers  when  to  the  injury  of  indiridiials:  JTcqfor 
dd  <^  FrederktT.  Orothtm,  80  Md.  446;  Majfor  etc,  q^  Aimapolk  ▼.  Earwood^ 
82  Id.  481. 

CQBFOBAXioir  HAB  Ko  Btobt  TO  EiiTBB  VFOH  Fbivatb  Laxtd  foT  the  oon* 
stmctioQ  of  a  railroad  thereon  until  the  inquisitiott  is  ratified  by  the  court 
and  the  daniagee  aisessod  are  paid  or  tendered,  and  if  while  the  Inqwisitiiw  is 
pending  before  the  court  lor  ratification  the  ooiporation  enters  upon  the  land 
equity  will  enjoin  the  entry  until  the  above  conditioiis  precedent  are  complied 
with:  Ifew  CenbnU  Choi  Co,  r.  Qwr^%  Oredf  Coal  and  Inm  Co.,  2^1  Md.  666^ 
citing  the  pdneipal  case.  But  equity  will  not  enjoin  from  proceeding  in  the 
oondemnaticn  of  the  property  after  the  ratifioation  of  the  mquisition  en  ao- 
oeunt  of  cffOfs  and  irregularities  thersin,  ample  relief  bsing  afforded  Ib  tha 
law  oowrtt  Wetttm  J§tMryiand  B»  tt*  Ox  ▼.  PoUtnom^  mU  187. 
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Walters  v.  Brown, 

m  MARTLAim,  38Sw] 

GmouL  Rule  is  that  whbrb  Indobbir  ajtd  Partt  Bbquibid  so  Oiyi 
HtM  Konci  reside  in  same  town  or  city,  the  notice  mnet  be  given  lo 
him  personally,  or  at  his  domicile  or  place  of  bnsinees^  and  notioe  by  mail 
will  not  be  snifioient,  unless  proved  to  have  actually  reached  him  in  due 
time. 

NoncB  or  Dibbovor  bt  Mail,  wberb  Botu  Pabtib  Lxvb  dt  Labob  Com- 
wm^TTAT.  Cnr,  is  sufficient,  if  the  parties  live  within  the  limits  of  a 
penny-post,  or  letter-carrier,  whose  duty  is  to  carry  letters  from  the  post- 
<^ce  daily,  and  the  party  entitled  to  notice  is  accustomed  to  receive  his 
letters  from  such  carrier,  and  the  notice  is  mailed  in  time  for  the  party 
to  receive  it  in  due  time. 

Assumpsit  by  Walters  and  Harvey,  as  indorsees,  against 
Samuel  Brown,  as  indorser  of  a  promissory  note.  The  opinion 
states  the  case* 

WiUiam  A.  Fistierj  for  the  appellants. 

Oeorge  H.  Williams^  for  the  appellee. 

By  Court,  Eccleston,  J.  This  action  of  owumprit  was  in- 
stituted in  the  court  of  common  pleas  for  Baltimore  city,  apon 
a  promissory  note  for  four  hundred  and  thirty-one  dollars  and 
eighty-four  cents,  drawn  by  John  F.  McJilton,  and  indorsed 
by  Edward  Spedden,  Samuel  Brown,  and  W.  T.  Walters  ft 
Co.  The  note  is  dated  ''  Balto.,  February,  1857,"  and  all  the 
parties  to  the  same  reside  in  Baltimore. 

The  defendant  pleaded  "  that  he  did  not  promise  as  alleged,*' 
to  which  the  plaintiffs  joined  issue. 

The  verdict  and  judgment  being  in  fieivor  of  the  defendant, 
the  plaintiffs  appealed. 

A  denial  of  the  plaintiffs'  right  to  recover  is  based  upon  the 
absence  of  sufficient  proof  of  due  notice  to  the  defendant  of  the 
non-payment  of  the  note;  there  being  no  dispute  in  regard  to 
the  making,  or  to  the  regular  indorsement  thereof. 

It  was  duly  protested;  and  the  notary  certified  that  on  the 
same  day  he  addressed  written  notices  to  the  indorsers,  inform- 
ing them  the  note  had  not  been  paid,  payment  thereof  having 
been  demanded  and  refused,  and  that  they  would  be  held  re* 
sponsible  for  the  payment  thereof;  that  notices  for  the  first  and 
third  indorsers  he  left  at  their  places  of  business,  and  notioe 
for  Samuel  Brown  he  inclosed  him,  and  put  in  the  Baltimon* 
post-office. 

The  partnership  of  the  plaintiffs  was  proved;  they  then  ex- 
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aminedy  as  a  witnefls,  Wilson  M.  Carey,  a  notary  public,  duly 
commissioned  in  and  for  the  city  of  Baltimore.  He  testified 
that  after  the  said  note  had  been  handed  to  Iiim  for  protest  as 
such  notary,  he  went  to  inquire,  he  thought  personally,  and 
not  by  one  of  his  clerks,  at  the  places  of  business  of  the  plain- 
tiffs and  also  of  the  maker  of  said  note,  as  to  the  residence  or 
place  of  business  of  the  defendant;  that  he  did  not  find  the 
plaintiffs  or  maker  to  respond  to  such  inquiry,  and  not  know- 
ing himself  where  the  defendant  lived  or  had  his  place  of 
business,  he  deposited  a  notice  of  the  dishonor  of  said  note  in 
the  Baltimore  post-office,  directed  to  ^'Samuel  Brown,  Balti- 
more." The  witness  said  he  knew  the  place  of  business  of 
Edward  Spedden,  which  was  in  North  street,  near  Fayette 
street,  and  he  looked  in  the  directory  and  found  the  names  of 
several  persons  therein  named  Samuel  Brown;  and  being 
asked  why  he  did  not  call  upon  the  persons  named  Samuel 
Brown,  as  therein  indicated*  said  he  had  no  time  to  call  upon 
them,  he  had  twelve  or  fifteen  notes  to  protest  on  that  day. 

The  plaintiffs'  witness,  Oehrman,  testified  'Hhat  he  had  been 
for  the  last  six  years  a  letter-carrier  in  the  Baltimore  post- 
office,  and  that  all  letters  which  came  into  the  penny-post  of 
the  post-office  for  distribution  by  the  penny-post  of  the  office, 
and  if  ere  directed  to  'Samuel  Brown,  Baltimore,'  were  deliv- 
ered by  witness  to  the  defendant  as  the  only  Samuel  Brown 
who  was  served  by  the  penny-post  of  said  office;  that  said  de- 
£endant  was  a  weU-known  citizen,  and  lived  on  Eutaw  street 
in  said  city;  and  that  letters  dropped  in  the  office  in  the  morn- 
ing were,  in  the  course  of  business,  delivered  to  him  in  the 
evening,  and  letters  dropped  in  the  evening  were  delivered  the 
next  morning. 

The  defendant  offered  no  evidence,  but  asked  the  court  ''to 
instroct  the  jury  that  there  is  no  sufficient  evidence  of  notice 
to  ibo  defendant  of  the  non-payment  of  the  note  for  which  this 
suit  is  brought,"  which  instruction  was  granted. 

The  plaintifis  submitted  the  two  following  prayers,  which 
wero  refused: 

1.  The  plaintifb  pray  the  court  to  instruct  the  jury  that  if 
they  shall  find  ttom  the  evidence  that  the  promissory  note 
offered  in  evidence  was  drawn  by  John  F.  McJilton  and  in- 
dorsed by  the  defondant,  and  upon  the  day  of  the  maturity  of 
the  said  note  it  was  not  paid,  and  it  was  delivered  by  the 
cashier  of  the  Farmers'  and  Planters'  Bank  of  Baltimore  to 
Wilson  M.  Carey,  notary  public,  for  protest,  and  that  the  said 
notary  made,  or  caused  to  be  made,  diligent  inquiry  as  to  the 
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residence  of  the  defendant,  and  was  unable  to  ascertain  the 
same,  and  that  on  the  same  day  he  addressed  a  written  notice 
to  the  defendant  informing  him  of  the  demand  upon  the 
drawer  and  the  non-payment  of  the  note,  and  that  the  said 
defendant  was  held  responsible  for  the  payment  of  the  same, 
as  set  out  in  the  protest  offered  in  evidence;  and  that  he  sealed 
and  directed  said  notice  to  the  defendant  at  Baltimore,  and 
deposited  the  same  in  the  Baltimore  poet-office;  and  if  the 
jury  shall  further  find,  from  the  evidence  in  the  cause,  the  de* 
fendant  was  then  a  resident  of  the  city  of  Baltimore,  and  that 
it  was  the  constant  and  uniform  practice  of  the  penny-post- 
man, attached  to  the  Baltimore  post^ffice,  to  deliver  at  the 
residence  of  the  defendant  on  the  same  day,  or  on  the  day 
succeeding,  all  letters  deposited  in  said  office  directed  to  him, 
then  there  is  sufficient  evidence  in  the  case  to  establish  such 
notice  to  the  defendant  of  the  dishonor  of  the  note  as  to  en- 
able the  plaintiffs  to  recover  in  this  action. 

2.  If  the  jury  shall  find  from  the  evidence  that  the  said  note 
was  drawn  by  John  F.  McJilton  and  indorsed  by  the  defendant, 
and  that  upon  the  day  of  its  maturity  it  was  not  paid,  and 
that  the  same  was  delivered  to  the  notary  for  protest,  and  thai 
the  said  notary  was  not  able  to  find,  after  reasonable  inquiry, 
the  residence  or  place  of  business  of  the  defendant,  and  on  the 
same  day  deposited  the  said  notice,  as  set  out  in  said  protest, 
in  the  Baltimore  post-office,  directed  to  the  defendant  at  Balti- 
more; and  if  the  jury  shall  further  find  that  the  defendant 
received  the  said  notice  on  the  same  day,  or  the  day  suooeed- 
ing,  then  the  plaintiffs  are  entitled  to  recover. 

The  important  inquiry  in  this  case  is,  whether  the  notice  of 
non-payment  of  the  note,  sent  to  the  defendant  through  the 
Baltimore  postroffice,  was  sufficient  to  render  him  liable  on  the 
note. 

It  is  a  well-settled  general  rule,  that  where  the  indorser  and 
the  party  who  is  required  to  give  him  notice,  reside  in  the  same 
town  or  city,  the  notice  must  be  given  to  him  personally,  or  at 
his  domicile  or  place  of  business.  And  a  letter  containing  the 
notice  of  the  dishcmor,  put  into  the  posfroffice  of  ttie  same  town 
or  city,  directed  to  the  indorser,  will  not  be  a  sufficient  notice. 
If,  however,  it  should  be  proved  that  the  notice  so  put  into  the 
poet-office  did  actually  reach  the  indoroer,  the  notice  will  be 
sufficient. 

Mr.  Justice  Story,  in  his  work  on  promissory  notes,  sec.  822, 
states  the  rule  on  this  subject.  Then,  in  section  323,  the 
learned  author  advances  the  doctrine  that  where  in  large  towns 
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or  citieB  there  is  a  letter-carrier,  or  penny-poet,  who  can  lea  let- 
ters daily  from  the  poet-office  to  the  houses  or  places  of  bnsi- 
ness  of  Ihe  parties  who  are  accustomed  to  receive  their  letters 
by  him  there,  if  the  notice  be  left  at  the  po6tK>ffice  early  enough 
to  go  by  such  letter-carrier,  or  penny-post  to  the  party  the  same 
day  he  is  entitled  to  notice,  it  will  be  deemed  sufficient. 

In  a  note  to  section  323,  Judge  Story  quotes  the  language  of 
Chitty  on  Bills,  p.  604,  where  it  is  said:  '^  Notice  of  the  dis- 
honor of  a  bill  sent  by  the  twopenny-post  is  sufficient  where 
the  parties  live  within  its  limits,  whether  near  or  at  a  distance 
from  each  other,  but  it  must  be  proved  that  the  letter  omvey- 
ing  the  notice  was  put  into  the  receiving-house  on  the  next  day, 
at  such  an  hour  that,  according  to  the  course  of  the  post,  it 
would  be  delivered  to  the  party  to  whom  it  is  addressed  on  the 
day  when  he  was  entitled  to  receive  notice  of  the  dishonor." 

The  doctrine  announced  by  Judge  Story  in  the  section  last 
referred  to  is  also  to  be  found  in  3  Kent's  Com.,  5th  ed.,  107. 
The  distinguished  author  there  says:  ''  Where  the  parties  live 
in  the  same  town  and  within  the  district  of  the  letter-carrier,  it 
is  sufficient  to  give  notice  by  letter  through  the  postK>ffice.  If 
there  be  no  penny-poet  that  goes  to  the  quarter  where  the 
drawer  lives,  the  notice  must  be  personal,  or  by  special  mes- 
senger sent  to  his  dwelling-house  or  place  of  business,  and  the 
duty  of  the  holder  does  not  require  him  to  give  notice  at  any 
other  place." 

The  language  used  by  Mr.  Justice  Grier  in  delivering  the 
opinion'  of  the  supreme  court  in  Bowling  v.  Harriaonj  6  How. 
258,  has  been  referred  to  as  inconsistent,  and  indeed  in  direct 
conffict,  with  the  doctrine  hereinbefore  stated.  It  is  true  the 
rule  for  giving  notice,  where  the  parties  live  in  the  same  town 
or  city,  is  said  to  require  personal  service,  or  service  at  the  res- 
idence or  place  of  business;  and  if  the  indorsers  live  at  a  dis- 
tance, so  that  such  a  service  would  be  inconvenient  and 
expensive,  the  notice  should  be  sent  by  mail  to  the  nearest 
poetH>ffice,  or  such  other  place  as  may  have  been  designated 
by  the  party  who  is  to  receive  it.  It  is  then  said:  ^'This  is, 
and  has  been,  the  daily  practice  and  construction  of  the  rule 
in  question  over  the  whole  country,  and  the  only  one  conso- 
nant with  reason."  But  the  language  should  be  considered 
with  reference  to  the  case  then  before  the  court,  and  not  as  in- 
tended  to  express  an  opinion  upon  a  state  of  facts  not  presented 
by  the  record.  It  appears  the  defendant  lived  in  Vicksburg, 
lOssisBippi.  The  plaintiff  resided  in  Maryland,  and  had  placed 
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the  note  in  the  office  of  the  Planters'  Bank  at  Vicksborg  for 
collection.  Notice  of  the  non-payment  was  put  into  the  post- 
office  at  the  latter  place.  There  was  no  evidence  tending  to 
show  the  existence  of  a  penny-post.  Neither  was  there  any 
question  presented  by  the  argument  of  counsel,  or  considered 
by  the  court,  as  to  whether  the  notice  through  the  post-office 
would  or  would  not  have  been  sufficient  if  there  had  been  a 
penny-post. 

In  Bank  of  Columbia  v.  Lawrence^  1  Pet.  582,  the  court  say: 
*' When  a  party  entitled  to  notice  has  in  the  same  city  or  town 
a  dwelling-house  and  counting-house,  or  place  of  business, 
within  the  compact  part  of  such  city  or  town,  a  notice  delivered 
at  either  place  is  sufficient,  and  if  his  dwelling  and  place  of 
business  be  within  the  district  of  a  letter-carrier,  a  letter  con- 
taining such  notice,  addressed  to  the  party  and  left  at  the  post- 
office,  would  also  be  sufficient."  The  court  then  add:  '^AIl 
these  are  usual  and  ordinary  modes  of  communication,  and 
such  as  afford  reasonable  ground  for  presuming  that  the  notice 
wiU  be  brought  home  to  the  party  without  unreasonable  delay. 
8o  when  the  holder  and  indorser  live  in  different  post-towns, 
notice  sent  by  the  mail  is  sufficient,  whether  it  reaches  the  indor- 
ser or  not.  And  this  for  the  same  reason  that  the  mail,  being  a 
usual  channel  of  communication,  notice  sent  by  it  is  evidence 
of  due  diligence.  And,  for  the  sake  of  general  convenience,  it 
has  been  found  necessary  to  enlarge  the  rule." 

In  Bell  V.  HagersUmn  Bankj  7  GiU,  225,  after  stating  it  to  be 
necessary  for  personal  notice  to  the  indorser,  or  else  that  notice 
should  be  left  at  his  residence  or  place  of  business,  where  the 
parties  reside  in  the  same  place,  the  court  of  appeals  then  say: 
**  Unless  by  the  usage  of  a  particular  place  a  different  mode  of 
notice  is  resorted  to.  As  in  large  commercial  towns,  it  is  now 
the  uniform  practice  to  reach  the  party  to  be  affected  by  the 
notice  through  the  post-office,  when  the  parties  both  reside 
within  the  limits  of  the  penny-postman.  ^But  it  must  be 
shown  to  have  been  put  in  time  enough  to  be  delivered  be- 
fore the  expiration  of  the  day  following  the  dishonor.' " 

The  practice  has  been  long  established  of  allowing  notice  to 
be  sent  through  the  poet-office,  where  the  parties  reside  in  dif« 
fereut  places.  And  if  it  be  proved  that  notice  has  been  put 
into  the  office  soon  enough  for  the  party  to  receive  the  same  in 
due  time,  according  to  the  regular  course  of  the  mail,  the  notice 
will  be  sufficient,  although  it  may  never  have  been  reoeived. 
rf  so,  there  would  seem  to  be  no  good  reason  why  notice  should 
not  be  considered  equally  sufficient  when  sent  through  the 
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poet-oiBce  in  a  large  commercial  city,  where  the  parties  live 
within  the  limits  of  a  penny-poet,  or  letter-carrier,  whose  duty 
it  if  to  carry  letters  from  the  po8t-o£5ce  daily,  and  the  party 
entitled  to  notice  is  accustomed  to  receive  his  letters  from  such 
carrier. 

Ir.  this  case,  the  notice  Was  put  into  the  Baltimore  post-office 
the  same  day  the  note  was  protested.  The  letter-carrier,  who 
in  that  character  for  six  years  had  been  connected  with  the 
postoffice,  testified  that  aU  letters  which  came  into  the  penny- 
post  of  that  office  for  distribution  by  the  said  letter-carrier,  or 
penny-post,  and  were  directed  to  Samuel  Brown,  Baltimore, 
Here  deh'vered  to  the  defendant,  as  the  only  Samuel  Brown  who 
was  served  by  the  penny-post;  that  the  defendant  was  a  well- 
known  citizen,  living  in  Baltimore.  And  that,  according  to 
the  regular  course  of  business,  the  notice  put  into  the  post- 
office  the  day  of  the  protest  of  the  note  should  have  reached 
him  the  day  after,  in  the  morning. 

Believing  that  the  notice  sent  through  the  Baltimore  post- 
office,  under  the  circumstances  of  this  case,  was  sufficient  notice 
io  the  defendant,  we  think  the  instruction  asked  by  him  should 
not  have  been  granted.  The  judgment,  therefore,  will  be 
reversed. 

Having  thus  decided  the  notice  given  to  be  sufficient,  it  is 
not  necessary  to  inqidre  whether  there  was  or  was  not  error  in 
refusing  the  plaintiffs'  prayers. 

Judgment  reversed,  and  procedendo  ordered. 


NoTiGB  OT  Dishonor  or  Notes  astd  Boja  how  and  whxrb  Skrwd: 
CommerekU  Bank  v.  Strong,  67  Am.  Deo.  714;  note  to  Rcmaom  ▼.  Mack^  38 
1'L  607.  When  partiea  reiide  in  8ame  city  or  town  personal  notice  or  written 
notice  left  at  reudenoe  or  place  of  businaas  is,  as  a  general  rule,  necessary: 
Id.,  and  note  60S;  Sheidon  ▼.  Benham,  40  Id.  271;  Palrick  v.  BeatUy,  38  Id. 
456;  CtsriiB  ▼.  State  Bank,  Id.  143.  But  where  there  is  a  penny-post  or  Ictter- 
eairier  system,  th»  noUoe  may  be  sent  by  mail:  Note  to  Hansom  v.  Mack,  38 
Id.  608,  613;  see  CwrtiB  t.  SiaU  Bank,  Id.  143. 

The  nuvGiPAL  case  n  omcD  to  the  point  that  reasonable  diligence  must 
be  used  to  aaoertain  the  residence  of  the  indorser  and  give  him  notice.  The 
notary  most  resort  to  all  proper  parties  to  the  note  within  his  reach;  he  must 
apply  to  the  maker  of  the  note  if  he  is  known  and  within  roach:  Staiflor  v. 
Baiig  24  Md.  190.  And  that  an  inquiry  by  the  notary  of  the  plaintiff  and 
maker  of  the  note  for  the  indorser's  residenoe^  where  all  the  parties  resided 
in  BtMnan,  showed  soffioient  diligmioe:  WMkidge  ▼.  Bider,  22  Id.  (W. 
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Matob  etc.  of  Baltimore  v.  State  ex  rel.  Board 
OF  Police  of  Baltimore.     Same  v.  Howard. 

(16  Uaxtlamo,  tTBw] 
OCWIHTTOIUTIDHS  OP    ErPIDDnrOT  AVD  PUSLIO    POUOT  .ABB  VOT    BbBABTOP 

in  deciding  upon  ih$  ooostitetMnAlity  olf »  statata. 

SCATOm  WILL  B€T  BB   DbQLABBD  UVOOBHTIIUTJOBAL  IV  OlSB  OF  Domi 

unoonrtitatiQDaliiy  mnrt  dearly  appear. 
FowBB  ov  ApTODmiBin  to  Oiiiob  is  vot  IxTBDreiQALLT  Klbuutivb  er 

inherent  in  or  neoenazily  Monging  to  the  ezecntive  department^  and  iti 

exerciae  by  the  kgiaUtore  is  not  per  se  nncooatitatiand. 
BDhL  op  RioBis  D  BOT  TO  BB  Ihtbbpbbxid  ab  BBJOiMnia  OomuBrB  Sbpap 

BAnoN  between  the  eeveial  departmenti  of  the  gorenunenL 

OOBBiTA'UTAOB  MAT  RbOBIVB    ImTEBFBBTATIOII  IBOM  [LOKO,  GOHflTABT,  ABB 

Uhiiobk  liBOisLATiyB  P&ACTiCBy  and  where  the  legialatore  has,  in  many 
fautanoesy  exerciaed  the  power  of  appointment  to  offioe  nnqneetionody  thia 
ia  evidenoe  of  a  conatroction  of  the  oonatitational  proviaion  concerning 
the  separate  nature  of  the  departmental  fnnctioos,  and  an  aoqniesoenoe 
by  the  people  and  the  yarions  departmenta  of  the  government  in  sach 
practical  interpretation. 

Dbclaration  op  Rights  ib  not  to  bb  Comstbuxd  bt  Itbelp  according  to 
ite  literal  meaning  in  considering  a  qaestion  as  to  ihe  separation  of  the 
dspartmente;  it  and  the  ocnstitntion  compose  the  form  of  state  govern- 
ment,  and  most  be  interpreted  as  one  ipstmment.  ^e  former  annonnoei 
principles  on  which  the  government  abont  to  be  established  will  be  based, 
and  if  the  instruments  difier,  the  ocnstitntion  most  be  taken  aa  a  limita- 
tion or  qualification  of  the  general  principle  previoosly  declared. 

Whebb  OoMffnnnioir  nr  Many  InaTANCBS  Dbvolveb  Fukctidbb  op  Ohb 
Dbpabtmbnt  apon  another,  it  follows  that  entire  practical  separation 
between  the  departments  was  not  designed  by  the  bill  of  rights,  but  that 
it  was  intended  to  ingraft  this  principle  on  the  state  system  only  so  far 
aa  comported  with  free  government^  as  an  inhibition  np<m  the  ezerdse  hf 
one  department  of  powers  conferred  on  any  other  by  the  constitution. 

SiATDTB  Affointdto  Ofticebs  TO  Ofpigs  Cbbatbd  thbbbbt  18  Uncoksii- 
TcnoN AL  if  such  power  of  appointment  has  been  conferred  by  the  consti- 
tution upon  any  other  branch  of  the  government^  but  if  the  power  is 
given  to  the  legislature  it  may  be  exercised,  notwithstanding  the  artids 
of  the  bill  of  rights  oonoeming  departmental  separation. 

Leoislatube^  a  Aor  Cebatino  Oppicb,  kat  Affqent  Omens  to  Fill  It, 
under  provision  of  the  constitution  conferring  on  the  executive  the  i^ 
pointment  of  all  officers  not  otherwise  provided  for,  "nnless  a  different 
mode  of  appointment  be  prescribed  by  the  law  creating  the  office^" 
especislly  where  the  kgiabtare  haa  oftoi  exerciaed  tiiis  power  nnqnes' 
tioned. 

MOtlTBS  OP  liBOnLATUBB  Df  PaSBIRO  AOT  GANBOT  BB  RbOABDBD  BT  JUHI- 

oiABT  Upon  the  questiooL  of  its  oonstitntioiiality. 
Btatdtb  Tbansibbbibo  Bzisnvo  Pouob  Fobgb  op  Omr  pbom  Omr  Qcnr* 
BBBMBBT  to  Commissioners  appointed  by  the  statnte  ia  oonstitntiaBaL 

Onus  ABB  OOUBTIBS  ABB  PDBUO  COBFQEAXIOBS  SUBJBOr  TO  OomOI.  Of 

Lbohlatdbb* 
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BaoooNimm  of  drr  Chabisb  in  Conrsimrnoir  dobs  kot  Makk  It  "Gov- 
trriTUTiOHAL  Chabrb"  and  place  it  beyond  the  reach  of  legialatire 
power. 

Peovision  of  Statittb  Trahsfirriiio  to  Ck>]CMi8sioirKBa  Crsatid  thkrkin 
the  use  of  fire-alarm  telegraph,  atationa,  etc.,  belonging  to  the  city,  for 
the  same  police  porpoaee  as  they  were  formerly  uaed  for  by  the  city,  doea 
not  take  private  property  for  pablio  tue,  ainoe  the  property  ia  oaed  for 
the  aame  pnxpoeea  aa  before,  the  ageney  only  by  whidi  the  nae  ia  directed 
being  changed,  and  becanae  the  title  to  the  property  atill  remaina  in  the 
dty. 

SxiTura  Ebtabubbiko  Poucs  Ststdi  in  Crt  d  kot  UirooiCErrrnrnoKAL 
becanae  of  »  proviaion  of  the  oonatitation  which,  after  providing  for  the 
election  of  jnatieea  of  the  peace  and  oonatablea  in  the  city,  and  declaring 
them  to  be  oonaervatora  of  the  peace,  oondndea:  "And  the  mayor  and 
city  cooncil  may  provide  by  ordinance,  from  time  to  time,  for  the  crea- 
tUm  and  government  of  anch  temporary  additional  police  aa  they  may 
deem  neceaaary  to  preaerve  the  public  peace."  Thia  proviaion  doea  not 
take  from  the  legialatnre  the  power  to  eatabliah  a  police  ayatem  in  the 
city,  and  merely  aathoriaea  the  city  to  oiganiae  a  temporary  police  addi> 
tional  to  the  exiating  aystem. 

FuNonoNS  or  CovmASLsa  and  Jnsnois  of  Peace  are  each  aa  look  to  preaar- 
vation  of  peace  and  do  not  embrace  general  polioe  dnty. 

FowER  to  Levt  Taxes  is  Sovxbbiok  Power,  and  nnleaa  committed  to  aome 
portion  of  the  people  may  alwaya  be  exerciaed  by  the  legialatnre^  and  ia 
not  to  be  oonaidered  aa  parted  with  by  mere  conatraction. 

liBOlSLATU&E  MAT  DeLBQATS  PoWER  OF  LeVTDVO  TaX  FOR  SPECIAL  PiTKPOSBB 

to  police  oommiaainnera  appomted  by  the  legidatnie  inatead  of  to  the  dty 
anthoritiea. 

WBBf  IiBOlBLATURB  PROVIDBS  FOR  TaZ  BT  AhT  AoEVCT  WsATIVXR,  it  1%  Ib 

oontemplatioin  of  the  conatittttion,  the  act  of  the  people^  and  Kin<li«g  oA 
all  alike. 

[JBOIBLATUBE  MAT  AUTBOBIZE  POLICB  ComnSBIOVEBS^  WhOM  It  HAS  Af- 

toihted  to  manage  the  police  affidra  of  a  dty,  to  iaane  certificatea  el 
indebtedneai^  in  the  name  of  the  mayor  and  dty  coondl,  for  preaoribed 
porpoaei^  and  upon  certain  contingendea;  and  it  may  anthoriae  anch 
certificatea  to  be  recdved  in  payment  of  tazea. 

Statute  EsTABLnranro  Board  of  Poucb  CoMMiBBioinDis  nr  Crrr  is  vov 
Unoonstitutiokal  becanae  it  makea  it  the  duty  of  the  aherifF  to  aol 
nnder  the  board  for  the  preaervation  of  peace,  or  becanae  it  anthorisas 
the  board  to  call  out  the  militaiy  force  of  the  dty. 

Fmofvuaos  of  Statute  that  "  No  Black  Refublioan,  or  Indobser  or 
Affbover  of  the  Helper  Book,"  ahall  be  appointed  to  office  by  the 
board  of  police  oommiadanera,  created  and  appointed  by  the  atatnte^  is 
nncoQstitntioDal,  if  it  ia  to  be  nnderptood  that  the  atatnte  proaeribea  that 
daaa  of  penona  en  acooiint  of  their  political  or  religiooa  opiniooa;  bat  as 
the  ooort  cannot  nndasataad  offidaUy  who  axe  meant  by  the  proviao^  d» 
jndidal  opinion  can  be  ezpreaaed  on  the  qneation. 

As  TO  Effect  of  Clause  nr  Statute  Which  Duquauvibs  from  HoLmva 
Ant  Office,  nnder  the  mayor  and  cooncil  of  a  dty,  andi  peraooa  aa  ahaB 
taa^ly  redst  tiie  proRririoBS  of  tte  law.  the  Judges  axe  eqaaUy  divldsd  ia 
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by  l^gblatnre^  are  a  part  of  the  city  aathorities  for  whose  aefea  the  mtj 
if  reepooaible. 
DoennrB  that  thkrb  ib  FuvDAMnrrAL  pRZHCHFUi  ov  Bioar  avd  JusnoB 
Inherent  m  the  nature  and  spirit  of  the  aocial  eompafet  that  riMe  above 
and  restraina  the  power  of  legiaUtion,  and  which  the  lecpalatnre  cannot 
paai  without  exceeding  its  rightful  authority,  nweita  a  very  correct  doe- 
trine  when  limited  to  the  protection  of  the  life,  liberty,  and  property  ef 
the  dtiien  from  violation  in  the  nnjost  exercise  of  legialatiTe  power;  bvl 
it  has  no  application  to  the  exercise  by  the  l^gialatore  of  its  sovereign^ 
orer  public  charters  granted  for  porpoaes  of  goremment. 

Mandamus.  Two  cases  are  considered  together;  the  mayor 
and  city  council  of  Baltimore  against  the  state  on  the  relation 
of  the  board  of  police  of  the  city  of  Baltimore,  and  the  mayor 
and  city  council  of  Baltimore  against  Howard  and  others. 
Both  cases  involved  the  constitutionality  of  the  act  of  1860, 
chapter  7,  which  amended  certain  sections  of  the  code  of  pub* 
lie  local  laws,  relating  to  the  police  and  general  powers  of  the 
mayor  and  city  council  of  Baltimore,  and  repealed  other  sec- 
tions relating  to  the  police  of  that  city  and  the  power  of  the 
mayor  and  city  council  to  establish  and  regulate  the  same, 
and  enacted  in  lieu  thereof  sections  providing  for  a  permanent 
police  for  the  city  of  Baltimore.  The  first  case  was  a  petition 
filed  in  the  name  of  the  state  by  the  four  commissioners 
appointed  by  the  fourth  section  of  the  act,  and  constituting 
the  board  of  police,  in  accordance  with  the  twelfth  section  of  the 
act,  and  it  prayed  the  issuance  of  a  writ  of  mandamus  to  the 
mayor  and  city  council  of  Baltimore,  commanding  and  en- 
joining them  to  furnish  and  allow  the  relators,  for  the  police 
under  its  control,  the  use  of  the  fire-alarm  telegraph,  station- 
houses,  watch-boxes,  arms,  accouterments,  etc.,  provided  by 
the  mayor  and  city  council  for  the  use  of  the  police  created 
by  it.  To  this  petition  the  mayor  and  city  council  answered^ 
denying  the  constitutionality  of  the  law,  and  the  relators  filed 
a  general  demurrer  to  the  answer.  The  second  case  was  a 
petition  filed  by  the  mayor  and  city  council  of  Baltimore, 
praying,  for  stated  reasons,  that  this  act  be  declared  unconsti- 
tutional and  void,  and  that  the  commissioners  therein  named, 
and  the  board  of  jwlice  thereby  intended  to  be  created,  might 
be  restrained  by  m>andamu8  from  exercising  or  assuming  to 
exercise  the  powers  thereby  intended  to  be  oonfened  upon 
them.  A  rule  to  show  cause  why  the  writ  should  not  iflsne 
was  laid,  and  the  commissioners,  in  their  answer,  denied  the 
petitioner's  right  to  the  relief  prayed.    The  proviobioe  of  the 
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statute,  and  the  grounds  of  objection  thereto,  are  sufficiently 
stated  in  the  opinion,  with  the  following  exceptions:  One  ob- 
jection to  the  act  is  founded  upon  the  nineteenth  section  of 
the  fourth  article  of  the  constitution,  which  provides  that  the 
legislature  shall  fix  the  number  of  justices  of  the  peace  and 
constables  for  each  ward  of  the  city  of  Baltimore,  and  for  each 
election  district  in  the  several  counties,  and  that  they  shal] 
be,  by  virture  of  their  offices,  conservators  of  the  peace  in  tlie 
counties  and  city  of  Baltimore  respectively,  and  declares: 
''And  the  mayor  and  city  council  may  provide  by  ordinance, 
from  time  to  time,  for  the  creation  and  government  of  such 
temporary  additional  police  as  they  may  deem  necessary  to 
preserve  the  public  peace."  The  fifteenth  section  of  the  stat- 
ute in  question  conferred  on  the  commissioners  the  authority 
to  estimate  what  sum  of  money  would  be  necessary  to  enable 
them  to  discharge  the  duties  imposed  on  them,  and  obliged 
the  mayor  and  city  council  to  raise,  by  assessment  and  levy 
upon  assessable  property  of  the  city,  the  sum  thus  estimated 
by  the  bo&rd.  And  the  commissioners  are  authorized  to  issue 
certificates  of  indebtedness  in  the  name  of  the  mayor  and  city 
council  in  the  manner,  upon  the  terms,  and  for  liie  purposes 
indicated  by  the  statute,  upon  the  contingency  of  the  mayor, 
register,  comptroller,  or  other  proper  disbursing  officer  failing 
to  comply  with  the  requisitions  of  the  board.  Upon  the  hear- 
ing in  the  court  below,  orders  were  passed  sustaining  the  de> 
murrer  to  the  answer  of  the  mayor  and  city  council,  and 
making  absolute  the  order  for  the  mandamusy  as  prayed  for  by 
the  relators,  and  dismissing  the  petition  of  the  mayor  and  city 
council.    Appeals  were  taken  from  these  orders. 

Merediiky  Pricey  Schley y  and  Alexander y  for  the  appellants. 
JohnsoUj  Campbelly  NorriSy  and  WalliSy  for  the  appellees. 

By  Court,  Tuck,  J.  Whether  the  present  case  possesses  an 
unusual  degree  of  importance,  in  view  of  the  circumstances 
which,  it  is  said,  rendered  necessary  the  passage  of  the  law 
under  review,  or  of  the  supposed  difficulties  which  may  attend 
its  practical  operation  if  the  judgment  below  be  affirmed,  is  a 
question  with  which  the  court  has  no  concern.  It  involves 
considerations  of  expediency  and  public  policy  of  which  the 
legislature  was  the  exclusive  judge,  and  which  we  must  assume 
were  Ailly  weighed  and  determined  when  the  act  was  passed. 

In  another  aspect,  however,  its  consequence  has  not  been 
undervalued  by  the  counsel,  nor  overlocked  by  the  court,  while 
ealmly  oosisidering  the  arguments  adduced  in  support  of  their 
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respective  views  of  the  constitution  and  thecnry  of  govemmeul 
under  which  we  live.  When  this  department  is  called  upon 
to  review  the  acts  of  a  co-ordinate  branch  of  the  government — 
the  members  of  both  having  entered  upon  the  discharge  of 
official  duties  under  the  same  solemn  sanctions,  and  with  a 
like  sense  of  responsibility — we  cannot  Cedl  to  realize  that  fbe 
matter  is  of  the  gravest  character,  and  demands  our  most  care- 
ful and  dispassionate  consideration.  In  such  cases,  there  il 
no  conflict  between  the  legislature  and  the  judiciary;  on  the 
contrary,  it  is  to  prevent  strife  and  possible  collision  among 
those  on  whom  the  legislation  is  to  operate,  that  we  are  made 
the  final  arbiter  between  them;  the  spirit  of  our  institutions 
inculcating  and  exacting  obedience  to  the  laws  as  announced 
by  the  appropriate  tribunals.  And  although,  when  the  court 
is  satisfied  that  the  legislature  has  exceeded  its  authority,  we 
would  no  more  falter  in  denouncing  the  act  as  void  than  we 
should  hesitate  in  deciding  the  most  unimportant  matter 
within  our  jurisdiction,  yet  in  cases  of  doubt  on  the  question 
of  power,  it  would  be  improper  to  interfere.  We  could  not  do 
so  without  assuming  (when  it  did  not  clearly  appear)  tiiat  the 
constitution  had  been  violated,  which  should  not  be  predicated 
of  another  department  in  the  discharge  of  functions  peculiarly 
its  own,  as  the  law-making  power.  This  is  the  settled  doo* 
trine  in  this  state,  and  as  far  as  we  are  informed,  in  every  case 
in  which  the  question  has  been  considered:  BegenU  v.  IRt 
liams,  9  Oill  &  J.  365  [31  Am.  Dec.  72];  State  v.  Baitimare  etc 
R.  R.  Co.,  12  Gill  <k  J.  399  [38  Am.  Dec.  317]. 

The  mayor  and  city  council  of  Baltimore,  a  public  carpora- 
tion,  charged  with  extensive  firanchises  for  municipal  purpoees, 
had  for  many  years  prior  to  the  adopticm  of  the  present  consti- 
tution an  organized  police  force  for  the  protection  of  the  city, 
which  had  been  from  time  to  time  increased  in  number,  and 
the  regulation  thereof  changed  as  the  wants  of  the  people 
seemed  to  require.  It  is  not  necessary  to  specify  these  changes, 
or  refer  to  the  acts  of  assembly  authorizing  them;  let  it  suffice 
that  the  validity  of  the  laws  was  never  questioned,  nor  the  or- 
dinances of  the  city,  on  that  behalf,  considered  as  beyond  fhe 
limits  of  its  charter.  Whatever  may  now  be  thought  of  tiie  effect 
of  the  constitution  upon  the  charter  privUeges  of  the  corpora- 
tion, it  is  not  to  be  doubted  that  the  legislature  considered  the 
dty  as  remaining  subordinate  to  the  power  of  {be  state,  accord* 
ing  to  the  general  doctrines  applicable  to  public  oorporationB: 
BegewU  v.  IRIUanw,  9  Gill  &  J.  397,  401  [81  Am.  Dec.  72]; 
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Terrett  y.  Tayhr^  9  Cranch,  62;  State  v.  Baltimore  etc.  R.  R. 
Co.,  12  Gill  A  J.  439, 440  [88  Am.  Dee.  817];  fw  at  the  sessioD 
of  1858,  c.  46,  the  legislature  passed  '^  an  act  to  provide  for 
the  better  security  of  life  and  property  iu  the  city  of  Baltimore 
by  increasing  and  arming  the  police  force  thereof,"  whereby 
the  mayor  and  city  councils  were  authorized  to  increase  and 
strengtiien  the  police,  to  arm  and  pay  them,  and  to  indemnify 
them  when  injured  in  the  performance  of  their  duty;  and  we 
find  that  in  1856  an  ordinance  was  passed  "  to  establish  a 
police  for  the  city  of  Baltimore,"  which  was  approved  the  first 
of  January,  1857,  and  afterwards  again  approved  among  the 
revised  ordinances  of  1858  (No.  80).  This  ordinance  having 
abolished  the  old  police  system,  the  one  therein  prescribed 
took  efiect  on  the  first  of  March,  1857,  and  remained  in  oper- 
ation until  the  session  of  1860,  when  the  legislature  passed  the 
act  now  under  consideration,  whereby  all  former  laws  and  or* 
dinances  in  relation  to  the  police  of  the  city  were  repealed,  and 
a  different  system  established,  the  details  of  which  are  set 
forth  in  the  law,  and  to  carry  them  out,  commissioners  were 
named  in  the  act,  and  every  power  deemed  to  be  necessary  to 
that  end  conferred  upon  them.  This  law  deprives  the  city  au* 
thorities  of  all  control  over  or  interference  with  the  police  of 
the  city,  except  as  provided  by  the  nineteenth  section  of  the 
fourth  article  of  the  constitution,  and  they  having  denied  the 
validity  of  the  law,  and  refused  compliance  with  its  terms  for 
the  purpose  of  having  that  question  determined,  the  duty  de- 
volves on  us  of  deciding  whether  it  is  a  legitimate  exercise  of 
legislative  power. 

At  the  very  threshold,  the  relators  are  met  with  the  objec- 
tion that  the  law  is  radically  void,  because  the  legislature  had 
no  power  to  appoint  the  commissioners  in  the  act.  It  is  plain 
that  this  point,  if  well  taken,  strikes  down  the  law  at  one 
blow,  because  if  not  validly  appointed,  they  cannot  proceed  to 
put  it  in  force,  and  all  other  instrumentalities  must  fail.  But 
if  the  legislature  had  power  to  make  the  appointment,  we  can- 
not say  that  it  ought  not  to  have  been  exercised,  any  more 
than  we  could,  with  propriety,  pass  upon  the  correctness  of  its 
judgment  in  selecting  these  officers.  It  is  a  mere  question  of 
legislative  power,  and  as  such,  alone,  can  we  treat  it. 

It  is  contended  that,  the  power  of  appointment  being  an  in- 
trinsic executive  function,  the  naming  of  the  commissioners  in 
the  law  was  in  violation  of  the  sixth  article  of  the  declaration 
of  rights,  '^  that  the  legislative,  executive,  and  judicial  powers 
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of  gDvernincnty  ought  to  be  forever  sepuate  and  distinct  from 
each  otlier,  and  no  person  exerdaing  the  fimctiona  of  one  oi 
•aid  departments  shall  assume  ^h*  discharge  the  duties  of  any 
other/* 

We  are  not  prepared  to  admit  that  the  power  ot  appointment 
to  office  is  a  function  intrinsically  execntiT^  in  the  sense  in 
which  we  understand  the  poeitioo  to  have  been  taken;  namely, 
that  it  is  inherent  in,  and  necessarily  belongs  to,  the  executive 
department.  Under  some  forms  of  government,  it  may  be  so 
regarded,  but  the  reason  does  not  apply  to  our  system  of 
checks  and  balances  in  the  distribution  of  powers,  where  the 
people  are  the  source  and  fountain  of  government,  exerting 
their  will  after  the  manner,  and  by  instrumentalities,  specially 
provided  in  the  constitution.  The  case  cited,  Taylor  v.  Cam- 
monweaUhy  3  J.  J.  Marsh.  401,  affirms  that  it  is  intrinsically 
executive;  but  the  judge  explains  that  the  nature  of  the  power 
is  executive,  whether  exercised  by  the  governor  or  a  court,  as 
distinguished  from  those  acts  of  the  court  that  are  merely 
judicial.  But  it  is  nowhere  intimated  that  another  depart- 
ment than  the  executive  cannot  exereise  the  power.  On  the 
contrary,  the  case  was  disposed  of  on  the  ground  that  the  court 
had  the  power  to  appoint  the  clerk,  and  that  its  judgment 
could  not  be  interfered  with  by  way  of  appeal  from  the  order 
of  appointment.  And  indeed,  here  it  is  admitted  that  the 
executive  cannot  act  where  other  modes  of  appointment  are 
prescribed  by  the  constitution.  It  is  true  that  certain  powers 
are  peculiar  to  each  department,  as  their  designations  import: 
Wright  V.  WrighVs  LesMe,  2  Md.  452  [66  Am.  Dec.  723];  the 
legislature  makes  the  laws,  the  judiciary  expounds  them,  and 
the  governor  sees  that  they  are  futhfully  executed;  but  even 
in  this  duty,  he  is  restrained  in  some  degree,  because  they  must 
be  enforced  according  to  the  constitution  and  laws,  and  not  at 
his  will  and  discretion.  It  does  not  follow  as  a  necessary  con- 
clusion that,  in  order  to  perform  his  duty,  he  must  have  agents 
of  his  own  nomination.  Our  form  of  government,  in  its  various 
changes,  has  never  recognized  this  power  as  aa  executive 
prerogative.  Under  the  constitution  of  1776,  although  ap- 
pointments were  generally  made  by  the  governor  and  council, 
some  of  the  most  important  were  not.  Registers  of  wills  were 
commissioned  by  the  governor,  on  the  joint  recommendation 
of  the  senate  and  house  of  delegates,  the  power  of  the  governor 
and  council  to  make  an  appointment  being  limited  to  vacan- 
cies during  the  recess  of  the  legislature,  and  then  to  oontinae 
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only  until  it8  next  meeting.  So  the  clerks  of  oonrts  were  ap- 
pointed by  the  judges,  the  power  of  the  executive  being  re- 
stricted to  cases  of  vacancy,  and  until  the  meeting  of  the  court. 
This,  however,  was  changed  by  the  amended  constitution  of 
1836)  which  conferred  the  power  of  appointment  on  the  gov- 
ernor, by  the  advice  and  consent  of  the  senate,  a  branch  of  the 
legislature,  yet  pro  fiac  vice  dischai^ng  executive  duties.  If 
we  look  to  the  present  constitution,  we  find  a  similar  state  of 
things.  The  clerks  and  registers  and  other  officers  are  elected 
by  the  people,  but  when  vacancies  occur,  the  office  is  not  in  all 
cases,  though  in  some,  filled  by  the  executive.  In  such  emer^ 
gency,  the  clerks  and  state's  attorneys  are  appointed  by  the 
court,  the  register  of  wills  by  the  orphans'  courts,  constables  by 
the  county  commissioners,  etc.;  and  as  to  the  clerk  of  the  court 
of  appeals,  the  executive  department  has  no  power  whatever,  the 
appointment  residing  with  the  judges.  Under  the  old  consti- 
tution the  treasurer  and  commissioner  of  loans  were  appointed 
by  the  house  of  delegates,  the  governor's  power  extending  only 
to  cases  of  vacancy;  and  under  the  present,  the  treasurer  as 
well  as  the  librarian  receive  their  appointments  from  the  legis* 
latore.  These  instances  are  sufficient  to  show  that  the  consti- 
tution, BO  far  from  treating  this  as  an  inherent  executive 
power,  indicates  that  it  belongs  where  the  people  choose  ta 
place  it. 

But  this  article  is  not  to  be  interpreted  as  enjoining  a  comp 
plete  separation  between  these  several  departments.  Practi- 
cally, it  has  never  been  so  in  any  of  the  states  in  whos^ 
fundamental  law  the  principle  has  been  asserted.  There  ar» 
numerous  instances  to  show  that  it  has  not  been  so  regarded 
in  this  state,  for  our  statute-books  contain,  time  and  again, 
laws  affi>rding  relief  where  the  judiciary  possessed  ample  juris- 
diction over  the  subject-matter.  How  this  kind  of  legislation 
came  to  be  introduced,  it  is  useless  now  to  inquire.  It  was 
commenced  soon  after  the  adoption  of  the  constitution,  prob- 
ably participated  in  by  some  of  the  framers  of  that  instrument, 
and  has  been  continued  ever  since;  and  we  know  that  valuable 
estates  are  now  enjoyed  upon  no  higher  title  than  such  acts  of 
assembly,  operating  as  judicial  decrees.  Instances  of  appoint- 
ments by  the  legislature  are  equally,  if  not  more,  numerous. 
Many  were  cited  in  argument,  and  some  of  them  in  regard  te 
matters  of  vital  importance  to  the  citizen,  especially  those  re- 
lating to  the  city  of  Baltimore.  It  may  be,  as  suggested  in 
argument,  that  liie  persons  named  in  these  laws  were  not  re- 
garded as  officers,  in  the  meaning  of  the  constitution;  but  doaa 
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ft  loUo^  thai  these  oommisskmers  are  within  the  class  oon- 
lemplated  by  the  constitution?  We  do  not  mean  to  say  that 
the  constitution,  in  its  prohibitions,  operates  only  on  offices 
known  to  the  c<Histitution,  and  does  not  extend  to  those  created 
by  law,  though  an  opinion  to  that  effect,  by  one  of  the  most 
eminent  jurists  of  his  time  (William  Pinckney),  is  on  file  in 
the  state  department,  and  for  many  years  furnished  authority 
for  appointments  that  seemed  to  have  been  prohibited  by  the 
constituti<m.  We  allude  to  this  legislation  as  evidence  of  con- 
temporaneous construction,  and  acquiescence  by  the  people 
and  the  various  departments  of  the  government  in  such  prac- 
tical interpretation.  For  the  effect  of  such  continued  practice, 
see  Burges$  v.  Pue,  2  Oill,  11;  State  v.  Mayhew^  Id.  487.  It  is 
true  that  it  was  intimated,  rather  than  decided,  in  BegeniM  ▼• 
William^  9  Oill  &  J.  416  [31  Am.  Dec.  72],  that  an  unconsti- 
tutional act  of  assembly,  affecting  a  private  corporation,  can- 
not be  made  valid  by  acquiescence  in  it;  but  the  same  court 
had  held  in  Shafer  v.  StonebrakeVj  4  Id.  345,  that  the  practice 
of  sustaining  special  demurrers  had  ingrafted  upon  the  act  of 
1768,  c.  23,  an  interpretation  that  nothing  but  an  act  of  as- 
sembly could  change.  The  same  doctrine  was  announced  in 
McCoUoch  V.  Stats  J  4  Wheat.  316;  see  also  Bradford  v.  Jones  j  1 
Md.  351,  that  the  constitution  may  receive  an  interpretation 
from  a  long,  constant,  and  uniform  legislative  practice.  There 
are  also  instances  in  which  the  common  opinion  of  the  profes- 
sion and  the  forms  and  course  of  judicial  procedure  have  been 
regarded  as  safe  guides  in  the  adjudication  of  points  of  law: 
See  Armstrong  v.  RisteaUy  5  Id.  271  [59  Am.  Dec.  116];  Trail 
V.  SnouffeTy  6  Id.  317;  WeigJiorst  v.  State^  7  Id.  442;  Kiersted 
V.  StatCj  1  Oill  &  J.  231;  and  StaU  v.  Wayman,  2  Id.  285.  Is 
it  not  as  important  that  the  interpretation  of  the  fundamental 
law  should  be  as  uniform  and  certain  as  that  of  legislative 
enactments?  In  both,  the  intent  of  the  authors  is  the  point  to 
be  arrived  at,  and  the  same  rules  and  means  of  ascertaining  it 
may  be  resorted  to.  If  such  considerations  do  not  eptablish 
the  right  of  the  legislature  to  make  appointments  of  this  kind, 
they  are  well  calculated  to  raise  very  serious  doubts  on  the 
subject,  in  which  state  of  the  judicial  mind  the  law  must  be 
left  to  operate,  until  changed  by  the  proper  branch  of  govern- 
ment 

In  considering  the  question  as  to  the  separation  of  the  de- 
partments, we  are  to  bear  in  mind  that  the  declaration  of  rights 
is  not  to  be  construed  by  itself  according  to  its  literal  meaning; 
ft  and  the  constitution  compose  our  form  of  government,  and 
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thej  muBt  be  interpreted  as  one  inetmment:  Crame  ▼.  lf<$»ii- 
nia,  1  Gill  &  J.  472  [19  Am.  Dec.  237].  The  former  annomMwe 
principles  on  which  the  government  about  to  be  established 
will  be  based.  -  If  thej  differ,  the  oonstitutioQ  most  be  takao 
as  a  limitation  or  qnalification  of  the  goieral  principle  pievi* 
oosly  declared,  according  to  the  subject  and  langoage  oia- 
ployed.  In  onr  government,  there  are  several  instances  of  this 
kind  m  reference  to  this  sixth  article.  The  constitution  of 
1776  contained  the  first  portion  of  the  article  in  our  preeent 
constitution,  yet  it  devolved  on  the  legislature  the  election  of 
the  governor  and  council,  and  on  the  executive  the  appoint- 
ment of  judges,  and,  in  certain  contingencies,  of  officers  con- 
nected with  the  judiciary.  It  also  provides  for  the  i^pointmenft 
of  other  officers;  and  accordingly,  judges  of  the  orphans'  oooxt 
from  1798  to  1851  were  appointed  by  the  executive.  So  also 
that  instrument,  as  does  tbe  present  constitution,  invested  the 
legislature  with  qtboti  judicial  functions  in  exerdsing  the  power 
of  impeachment  and  punishment  as  therein  provided.  A 
similar  departure  is  observable  in  the  union  of  the  senate  and 
the  governor  in  making  appointments  to  office.  It  is  obvioui 
that  dangerous  combinations  might  be  formed  between  ibe» 
branches  of  government,  yet  such  a  possihility  did  not  outweij^ 
the  necessity  of  providing  checks  upon  the  improper  exercise 
of  the  api)ointing  power  if  left  in  the  hands  of  the  governor 
alone.  Hence  a  portion  of  the  legislature  was  made,  as  it  wei% 
a  part  of  the  executive  power  in  the  state. 

The  words  of  the  article  appear  to  be  plain  enough,  but  they 
have  not  been  accepted  in  their  literal  sense.  As  we  have  said 
before,  entire  practical  separation  was  not  designed;  without 
recourse  to  contemporaneous  writers  of  high  authority  we  may 
content  ourselves  with  the  exposition  of  the  court  of  appeals 
in  Crane  v.  Meginnia,  1  Gill  &  J.  476  [19  Am.  Dec.  237],  to  the 
effect  that  it  was  designed  to  ingraft  this  principle  on  our  sys- 
tem "only  as  fieur  as  comported  with  free  government,"  as  "aa 
inhibition  upon  the  exercise  by  one  department  of  powers  con- 
ferred on  any  other  by  the  constitution;  restraining  each  branch 
within  its  appropriate  sphere  by  forbidding  to  it  the  use  oi 
powers  allotted  to  the  oo-ordinate  departments."  In  that  case^ 
a  portion  of  the  law  was  declared  void  as  an  exercise  of  judicial 
power  in  its  passage.  If  the  power  exercised  by  the  legisla- 
ture in  the  case  at  bar  had  been  conferred  on  any  other  branch 
of  government^  a  like  result  would  follow;  but  if  the  power  is 
given  to  the  legislature  it  may  be  exercised,  notwithstanding 
the  sixth  article  of  the  declaration  of  rights,  which  brings  us 
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Am.  Deo.  72];  StaU  v.  Baltimore  etc.  R.  R.  Co^  12  Id.  439  [38 
Am.  Dec.  817].  This  is  the  miquestioned  doctrine  on  the  sub- 
ject apart  fix>m  the  supposed  effect  of  the  constitation  on  this 
particular  charter.  We  have  no  idea  that  the  oonyention,  or 
tho  people,  designed  to  clothe  the  city  with  the  immunities 
now  claimed  for  it.  That  they  would  have  placed  a  large  dty, 
with  a  population  equal  to  nearly  one  half  the  state,  beyond 
the  operation  of  its  laws,  and  above  the  power  of  the  people 
themselves  in  the  exercise  of  their  sovereign  right  to  govern 
the  state,  is  not  to  be  believed,  and  unless  it  plainly  appears 
that  such  an  imperium  in  imperio  is  created  by  the  constitu- 
tion, the  pretension  ought  not  to  be  allowed.  The  considera- 
tions that  suggest  themselves  in  opposition  to  it  are  so  obvious 
that  they  need  not  be  dwelt  upon.  Nor  do  we  believe  that  the 
exemption  has  ever  before  been  claimed.  The  city  was  char- 
tered by  the  act  of  1796,  c.  68,  with  powers  ftdly  equal  to  the 
wants  of  the  people,  as  was  supposed  at  the  time.  Its  police 
powers  are  set  forth  in  the  ninth  section.  The  next  year  (1797, 
G.  54)  a  supplement  was  passed  giving  additional  powers,  and 
declaring  that  the  original  charter  and  that  supplement  should 
be  perpetual,  and  that  all  ordinances  passed,  or  to  be  passed, 
should  be  valid.  To  be  sure,  this  was  not  a  constitutional  rec- 
ognition of  the  city,  but,  as  far  as  one  legislature  could  bind 
its  successors,  all  jiower  over  the  corporation  was  parted  with. 
But  we  know  that  numerous  acts  were  passed  afterwards  ma- 
terially affecting  the  rights  and  powers  of  the  corporation; 
some  at  the  instance  of  the  people,  but  others  without  such 
application,  as  far  as  the  acts  themselves  afford  any  informa- 
tion as  to  the  motive  of  their  passage.  As  a  signal  instance, 
we  may  notice  the  act  of  1817,  c.  148, ''  relating  to  the  city  of 
Baltimore,"  wherein  in  addition  to  important  provisicms  con« 
oeming  the  government  of  the  city,  and  the  powers  of  the 
mayor  and  city  council,  and  although  they  had  ample  juris- 
diction over  Uie  subject  of  streets,  commissioners  were  ap- 
pointed, by  name,  in  the  law,  to  survey  and  lay  off  the  city 
into  such  streets,  lanes,  and  alleys  as  they  might  deem  expe- 
dient, with  power  also  to  select  and  purchase  property  for  pub- 
lic purposes,  the  city  authorities  having  no  voice  in  the  matter 
except  as  to  the  reasonableness  of  the  price,  and  all  expenses 
contracted  by  them  were  to  be  paid  by  the  city.  And  although 
the  city  charter  was  recognised  by  the  amended  constitutioQ 
of  1836  as  fiilly,  in  our  opinion,  as  under  the  present  (we  speak 
apart  fix>m  the  nineteenth  section  of  the  fourth  artiole)i  with 
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mil  the  poweni  before  poeseeaed  by  the  corporate  aathcritiefly  it 
was  deemed  necessary  or  adyisable  to  obtain  by  the  act  of  1838| 
CL  208,  aQtbority  to  mcrease  the  annual  levy  to  three  hundred 
and  fifty  thousand  dollars,  and  by  chapter  226  of  the  same 
seflsion  further  power  m  reference  to  streets.  And  on  examinar 
tion  of  the  laws,  it  will  appear  that  most  of  the  subjects  OT^r 
which  jurisdicti<m  is  now  given  to  the  commissioners  by  the 
act  of  1860  were  legislated  upon  by  the  state,  or  by  the  mayor 
and  city  councils  under  authority  of  the  state  legislature. 
During  the  time  elapsed  since  the  adoption  of  tbe  present  con- 
stitution, similar  powers  have  been  frequently  exercised.  It  is 
unreasonable,  in  Uie  nature  of  things,  that  a  portion  or  politi- 
cal division  of  a  state  should  be  above  the  power  of  the  whole, 
and  we  cannot  find  in  the  constitution  any  warrant  for  the 
opinion  that  the  people  intended  to  give  to  Baltimore  city  such 
pre-eminence. 

If  there  be  any  inherent  rights  or  firanchises  under  the  char- 
ter of  the  city,  we  think  they  need  not  be  passed  upon  now, 
because  they  are  not  assailed  or  proposed  to  be  taken  away  by 
the  law  in  question.  The  object  is  to  regulate  the  police  affairs 
of  the  city,  not  to  destroy  its  franchises;  to  place  these  matters 
in  other  hands,  whereby  the  duty  of  governing,  always  residing 
in  the  state,  is  to  be  discharged  by  means  of  other  agencies 
than  those  heretofore  employed.  Ascribing  to  the  legislature 
the  motives  with  which  all  laws  of  this  kind  are  supposed  to 
be  passed,  we  must  assume  that  the  object  is  to  accomplish  for 
the  good  of  the  citizens  of  Baltimore  that  in  respect  to  which 
previous  legislation  had  failed  of  adequate  results. 

The  third  point  on  the  brief  relates  to  the  twelfth  section, 
which  transfers  the  use  of  the  fire-alarm  telegraph,  station* 
houses,  etc.,  to  the  commissioners. 

We  are  of  opinion  that  the  argument  on  this  branch  of  the 
case  was  based  an  the  inaccurate  idea  that  this  is  private  prop- 
arty  within  the  meaning  of  the  constitution.  There  is  no  doubt 
that  taking  private  property  is  beyond  the  scope  of  legislative 
authority,  except  when  required  for  public  use,  and  upon  just 
compensation  being  made.  But  does  this  property  come  within 
BQch  description?  Let  us  test  this  by  the  very  exception  stated 
in  the  argument  If  private,  the  state  may  take  it  for  public 
ase  on  Tnnlriwg  compensation.  But  to  whom  is  the  compen- 
sation to  be  made?  Not  to  the  mayor  and  city  council,  as 
individuals;  but  to  them  as  representing  the  people.  And  how 
Buule?  By  a  tax  levied  upon  the  people  themselves;  that  is, 
the  people  are  to  be  taxed  to  buy  property  from  themselves,  for 
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and  considered  by  the  chief  justice  in  his  opimoni  and  we  need 
not  pursue  the  point  further  than  to  say  that  the  law,  so  far 
from  designing  any  interference  with  the  powers  of  the  city 
under  this  clause,  in  express  terms  xeoognices  its  authority: 
Sec.  15. 

The  objection  urged  against  the  fifteenth  seotiony  under  the 
seventh  and  eighth  points,  we  think  cannot  be  sustained.  The 
power  to  levy  taxes  is  a  sovereign  power,  and  unless  committed 
to  some  portion  of  the  people,  may  always  be  exercised  by  the 
legislature.  It  is  not  to  be  considered  as  parted  with  by  mere 
construction,  and  we  have  not  been  referred  to  any  p(»tion  of 
the  constitution  which  divests  it.  Is  it  contended  that  the 
legislature  cannot  lay  a  tax  without  the  consent  of  the  partic- 
ular people  who  are  to  pay  it?  We  suppose  not  When  the 
legislature  provides  for  a  tax,  by  any  agency  whatever,  it  is,  in 
contemplation  of  the  constitution,  the  act  of  the  people,  and 
binding  on  all  alike.  Of  such  legislation  it  cannot  be  averred 
that  it  is  against  the  principles  of  free  government.  There 
may  be  such  an  exercise  of  the  power  that  judges  might  not 
have  voted  for  the  law,  but  that  does  not  a^ect  the  right  to 
pass  it.  Under  the  old  system  of  levy  courts  and  tax  com- 
missioners, when  appointed  by  the  executive,  it  was  never  said 
that  they  had  not  power  to  make  assessments  and  levy  taxes^ 
They  were  not  elected  by  the  people  nor  accountable  to  them. 
They  were  appointed  under  l^pslative  authority  by  the 
executive,  and  the  state  exercised  its  supreme  power  of  taxing 
the  people  through  their  agency.  So  here,  the  state  chooses  to 
substitute  commissioners  in  the  place  of  the  city  authorities 
for  the  purpose  of  levying  this  tax,  and  we  see  no  sufficient 
reason  for  denouncing  the  law  on  that  account.  That  such  a 
power  may  be  delegated,  see  BurgeBs  v.  Pue^  2  Gill,  11. 

It  is  not  deemed  necessary  in  the  present  case  to  decide 
whether  the  fifteenth  section  authorizes  the  commissioners  to 
put  the  certificates  of  debt  that  they  may  issue  in  the  market, 
and  sell  them  under  par,  nor  the  efiect  of  such  disposal  of 
them.  When  the  question  is  presented,  under  proper  judicial 
proceedings,  the  courts  can  determine  how  fax  the  clause  in  the 
constitution,  on  the  subject  of  usury,  may  aflect  the  validity  of 
the  demand.  Besides,  if  there  be  anything  in  the  objection,  it 
might  apply  as  well  to  other  evidences  of  debt  issued  by  the 
city,  and  we  are  not  disposed  to  prejudge  the  matter  in  advanoe 
of  the  defense  being  taken  by  those  who  akme  can  interpose  Ht 
and  in  a  particular  form. 
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There  is  no  mjnstioe  nor  defect  of  law  in  anthorixinp  fhem 
to  be  received  in  payment  of  taxes.  No  person  can  be  com- 
pelled to  take  them,  and  if  taken  and  set  off  against  a  claim 
far  taxes,  it  will  be  only  following  a  mode  of  payment  hereto- 
fore practiced  when  conpons  were  made  receivable  in  payment 
of  pnblic  taxes,  to  which  no  objection  was  ever  raised. 

The  supposed  improper  interference  with  the  duties  of  the 
sheriff,  as  urged  against  the  thirteenth  section,  would  not  vitiate 
the  law  if  the  point  were  sustained;  nor  that  in  relation  to  the 
power  of  the  commissioners  to  call  out  the  military  authority 
of  the  state:  Crane  v.  Meginnisj  1  Oill  &  J.  463  [19  Am.  Deo. 
287].  The  views  presented  in  the  opinion  of  the  chief  justice, 
as  well  as  that  of  the  court  below,  show  that  these  objections 
are  not  well  taken. 

That  portion  of  the  sixth  section  which  relates  to  black  ro- 
publicans,  etc.,  is  obnoxious  to  the  objection  urged  against  it, 
if  we  are  to  consider  that  class  of  persons  as  proficribed  on 
account  of  their  political  or  religious  opinions.  But  we  cannot 
understand,  officially,  who  are  meant  to  be  affected  by  the  pro* 
viso,  and  therefore  cannot  express  a  judicial  opinion  on  the 
question.  As  to  the  effect  of  the  clause  in  the  sixteenth  section 
which  disqualifies  from  holding  any  office  under  the  mayor, 
etc.,  such  persons  as  shall  forcibly  resist  the  provisions  of  the 
law,  the  judges  are  equally  divided  in  opinion. 

The  argument  as  to  the  nineteenth  section  concerned  more 
the  apparent  harshness  of  the  measure  than  the  power  of  the 
state  to  make  these  commissioners  part  of  the  city  authorities, 
for  whose  acts  the  latter  is  made  responsible.  What  we  have 
said  in  reference  to  the  former  commissioners  of  tax  and  levy 
courts  will  apply  here.  The  counties  were  chai^eable  as  fully 
as  now  for  the  conduct  of  these  local  authorities,  yet  they  were 
not  of  the  people's  own  selection.  They  were  appointed  by  the 
executive  from  among  the  citizens  of  the  county,  as  these  com- 
missioners are  from  among  the  citizens  of  Baltimore,  and  if 
the  state  thinks  it  expedient  to  select  such  agents  to  execute 
municipal  laws,  there  is  no  less  ground  for  holding  the  people 
responsible  than  if  they  were  otherwise  appointed,  whatever 
reasons  might  be  urged  against  the  execution  of  state  authority 
in  that  way.  If  the  argument  should  prevail,  it  would  not 
defeat  the  law,  and  whether  a  party  complaining  of  default  on 
the  part  of  the  officers,  provided  for  by  the  law,  can  hold  the 
dty  liable,  may  be  better  determined  when  such  a  demand 
shall  be  preferred. 

Among  the  arguments  against  this  law,  it  was  contended 
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that,  apart  from  the  constitution,  its  provieionB  are  so  arbitrary 
and  unjust,  and  subversive  of  liberty,  that  the  court  ought  to 
declare  it  void;  and  in  support  of  this  view,  reference  was 
made  to  that  part  of  the  opinion  in  RegewU  v.  WUliamSj  9  Gill 
&  J.  408  [31  Am.  Dec.  72],  where  it  is  said  that  there  is  a 
fundamental  principle  of  right  and  justice  inherent  in  the 
nature  and  spirit  of  the  social  compact  that  rises  above  and 
restrains  the  power  of  legislation  which  the  legislature  cannot 
pass  without  exceeding  its  rightful  authority.  We  need  not 
examine  this  principle,  if  we  see  that  it  can  have  no  applica- 
tion to  the  case  before  us.  The  court  were  dealing  with  the 
rights  of  a  private  corporation;  we  are  treating  of  a  public 
municipal  corporation,  and  with  the  limitation  of  the  principle 
as  announced  by  the  court,  that  it  was  designed  to  protect  the 
life,  liberty,  and  property  of  the  citizen  from  violation  in  the 
unjust  exercise  of  legislative  power,  we  are  prepared  to  affirm 
that  it  asserts  a  very  correct  doctrine.  But  we  do  not  under- 
stand that  case  as  having  applied  the  principle  to  the  legis- 
lature, when  exercising  its  sovereignty  over  public  charters 
granted  for  purposes  of  government. 

The  case  has  been  most  carefully  prepared  and  elaborately 
argued,  indicating  great  zeal  and  sincerity  on  the  part  at 
counsel.  We  have  as  carefully  and  anxiously  considered 
their  arguments,  and  the  doctrines  on  which  we  supposed  the 
case  ought  to  be  decided,  and  having  here  presented  the  con- 
victions of  our  best  judgment  upon  them,  we  conclude 
the  additional  remark,  that  we  are  not  to  be  considered  as 
senting  from  the  views  of  the  court  below,  where  they  have  not 
been  specially  referred  to  and  adopted.  Inasmuch  as  the 
cause  is  of  great  importance,  we  deemed  it  due  to  the  oocasioQ 
to  enter  more  fully  into  the  various  questions  argued  before  us 
than,  under  other  circumstances,  we  might  have  felt  ourselves 
required  to  have  done,  and  chiefly  upon  those  points  which  are 
not  as  fully  discussed  in  his  opinion. 

The  result  is,  that  the  order  granting  the  mamdamui  must 
be  affirmed. 

Order  affirmed. 

Le  OnANDy  C.  J.,  delivered  a  concurring  opinion. 

PowKR  or  LsonLATUBK  TO  DxLioATi  PowsR  OF  TAZATixni. — 1%  b  ageoand 

piiDciple  of  oonstitational  Uw  that  legislative  power  cannot  bo  delegated:  8e« 
Parker  r.  CommtmweaUh,  47  Am.  Dec  480,  and  note  500;  Dearing  r.  Samk  qf 
Charleaton,  48  Id.  900;  Stale  v.  Field,  59  Id.  275,  and  notee.  "Tlie  mem- 
ben  of  the  legiaktore  '  to  whoee  jndgmeut,  wisdom,  and  paferiotim  *  the  h]|^ 
imrogatiTe  of  making  Uwa  l«  iutruHt«d«  oaunot  reUevo  themeelTee  of  th* 
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raspoDflibili^  hy  ^ijincwng  other  agenciM;  oumot  sabttitote  tlM  jndgDMBl^ 
wiadom,  and  patriotism  of  others  for  their  own.  *One  of  the  settled  maTims 
of  constitutioiial  law/  says  Judge  Cooley,  'is  that  the  power  oonferred  on 
the  legislatore  cannot  be  delegated  by  that  department  to  any  other  body  or 
antfaority:'  Cooley  on  Const.  lim.  lltf,  and  oases  dted:"  Per  McKinstry,  J., 
fn  Houghton  r.  AutUn,  47  OU.  663.  See  RmggktY.  (kOier,  43  Mo.  853;  Jb 
parte  Wineor^  3  Story,  411. 

Hie  power  of  taxation,  which  is  swentisUy  despotio  in  its  natnrsb  udl 
therefore  to  be  surrounded  by  all  possible  safeguards  lest  it  be  harmfully  ex* 
srcisedy  is  a  legisUtiTe  pi^erugalive,  intrusted  to  the  judgnisnt^  wisdom,  and 
patriotism  of  the  members  of  that  department  of  the  government.  Thou|^ 
at  one  period  in  English  history  this  power  was  acknowledged  to  reside  in 
the  crown,  sinoe  the  revolution  it  has  been  exercised  by  parliament  alone,  end 
by  controUing  the  exercise  of  this  prodigious  power  which  furnishes  the  sinews 
of  war  and  the  bulwarks  of  peaoe^  parliament  has  been  enabled  to  so  curtail 
the  prerogatives  of  sovereignty  that  sovereignty  remains  but  a  name  and  a 
pageant^  and  the  real  scepter  is  held  by  the  house  of  commons.  In  this  coun- 
try the  legisUtive  character  of  the  power  of  taxation  is  not  to  be  denied: 
JETonf/Aloii  V.  ^iMtiM,  47  CaL  663^  654;  People y.  McOrmf,  lild.  4Ui  MdOul- 
bdt  V.  Maryland,  4  Wheat.  428;  ProMenee  Bamk  ▼.  Bmnge,  4  Pet  661) 
UnUed Statee  Y.  NewOHeatu,  98  U.  &  381;  Meehaniee'  Bamky.  DMU,  1  Ohio 
Stb  691.  The  power  being  legislative^  it  cannot  therefore  be  delegated  to 
ministerial  o£Bcers  or  to  another  department  of  the  government:  Cooley  on 
l^ation,  48;  Cooley  on  Ccmst  lim.  117,  205;  Homghkm  ▼.  Auetm,  47  OaL 
646;  Hardenlmrgk  v.  Odd,  10  Id.  402.  Of  course  itis  not  expected  that  the 
legislature  shall  perform  the  mere  ministerial  and  administrative  duties  ooqp 
nacted  with  the  levy  snd  collection  of  taxes.  This  would  be  impracticable 
as  well  as  unnecessary.  Such  duties  are  performed  by  the  proper  officiab. 
Furthermore,  boards  of  audita  boards  of  eqnaliation,  and  courts  of  daias 
may  be  constitutionally  appointed:  See  Be  Boberie^  17  Hun,  660;  so  long  as 
tiiey  are  not  allowed  to  fix  the  rate  of  taxation:  JTba^tofi  ▼.  AmttkUt  ^7  OaL 
94AiS(mFrQimcimn4bN.P.B.B.Oo.Y.8taUBoard,^l^\%^L  Butthe 
nUe  of  taxation  must  be  established  by  the  legislature.  "It  must  originate 
tiia  authority  under  ndiioh,  after  due  proceedings,  the  tax-gatherer  demands 
the  oootribution;  but  it  need  not  prescribe  all  the  details  of  action,  or  even 
fix  with  preciBion  the  sum  to  be  raised  or  all  the  particulars  of  its  expendi- 
tares.  If  the  rule  is  prescribed  which,  in  its  administration,  works  out  the 
result^  that  is  sufficient;  but  to  refer  the  making  of  the  rule  to  another 
aathority  would  be  in  excess  of  legislative  power:"  Cooley  on  Taxation,  60; 
me»Sae^Fra$iei9O0JbN,P.B.B.Co.r.8iauBo€ard,eOCeL\2^  34.  The  legis- 
lature must  determine  the  amount  adequate  snd  necessary  to  be  levied.  This 
is  necessary  whether  or  not  the  constitution  expressly  requires  it,  otherwise 
tbe  whole  taxing  power  could  be  delegated.  But  it  wiU  be  sufficient  if  the 
legislature  in  effect  fixes  the  amount  of  the  tax  by  determining  the  daia  so 
that  the  ascertainment  of  the  amount  becomes  a  mere  matter  of  arithmetical 
computation:  HoughUm  v.  Aiutin^  4tJ  Id.  657. 

The  taxing  power  cannot  be  oonferred  upon  the  judiciary:  Harditdmrg^  v. 
KUUL,  10  CaL  402;  Heine  ▼.  Zesee  Conmmkmere,  10  Wall  665,  661.  In  so  far 
■n  a  statnte  delegates  to  the  state  board  of  equalisation  the  right  to  fix  the 
■ate  of  taxation  '*  after  allowing  for  delinquency  in  the  coUeotaon  of  taxas^** 
it  is  unconstitutional,  because  it  is  a  delegation  of  legislative  power  to  the 
board:  HmgktM^  v.  ^iMlm,  47  CaL  646^  668.  But  if  the  board  is  com- 
■wnded  to  add  twelve  per  cent,  neither  more  nor  les%  for  delinquenoiM^ 
tida  would  not  be  a  delegation  of  the  taxing  power,  ainoa  tha  twelve  p« 
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b  w  SaArdMf  fixed  m  any  portiaii  of  the  tax  levied  by  tlie  l^giriatsre?  8m 
^rxmdtoo  ds  N.  P.  i?.  H,  Co,  t.  <Sto»  Board,  60  Id.  12;  34.  Hie  power  oeB> 
not  be  eonferred  upon  *  prirate  corporation:  Harward  t.  8L  ClaSr  He,  Drakt^ 
age  Co.,  61  HI.  130,  135;  Boofd  qf  Diredon  t.  HmtaUm,  71  Id.  318;  Hernkt 
V.  Drf^tnage  Oommiawmere,  53  Id.  106;  BecOyv,  Kwowkr,  4  Pet  152;  Cffprem 
etc.  Co.  V.  Hooper,  2  Mete  (Ky.)  350;  see  Draimige  Co.  Case,  11  La.  Ann.  338|; 
eoiOra:  Andereon  v.  Kema  Draimng  Co.,  14  Ind.  199.  Hie  last  caae  can 
kaxdly  be  eonaidered  antboritative:  See  Cooley  on  Taxation,  51,  note.  So 
nmnicipal  corporationa  cannot  delegate  their  poweraof  taxation  or  aaMi^ 
vent:  Meueer  v.  Biedon,  36  Cal.  23^  J^ehardrnm  ▼.  Hegda^feUU,  46  Id.  66| 
Ramdolpk  ▼.  Oateley,  47  Id.  458;  PeapU  ▼.  Claik,  Id.  456;  Byde  t.  Jagm,  4 
finah,  464;  Su  Lauia  ▼.  Clemeae,  52  Mo.  133;  Thompeon  ▼.  8kermerkar%  6 
N.  Y.  92.  These  were  eases  where  the  nmni«ipai  oorporation  attempted  to 
delegate  to  a  ministerial  officer,  sndi  as  a  saperintendent  of  streets^  tiie 
power  to  determine  npon  the  plan  and  extent  of  some  monioipal  work  er 
improvement,  sach  aa  the  grading  of  a  street,  or  the  oonatractioii  of  a  aewcr, 
to  pay  for  which  a  tax  was  ordered.  And  snbseqnent  aets  of  affirmanoe  by 
the  city  would  not  legalise  such  action:  Hyde  ▼.  Joffee,  4  Bosh,  464;  Bcat^ 
dolph  V.  Oawley,  47  Cal.  458;  3/ercer  CbttMty  Cowi  t.  Nmgaiha  Co.,  8  Bosk, 
300,  307.  The  following  anthorities  are  also  to  the  effect  that  mnninipai 
authorities  cannot  delegate  their  powers  of  taxation:  BMnger  ▼.  <7ray«  R 
N.  Y.  610;  Roiwmm  ▼.  Dodge,  18  Johna.  351;  TrwndmU  ▼.  Widte,  5  Hill»  40; 
JOaM  Si.  Ixmie  v.  Wekrung,  46  HL  392;  Scojield  ▼.  Laatmg,  17  Mich.  437;  Cop* 
ington  v.  Bayk,  6  Bnah,  204. 

PowEB  or  Taxation  mAt  bx  Dblboated  to  Municipal  Ain>  Pubuo 
Corporations. — One  exception  to  the  general  rale  that  the  legislature  can- 
not delegate  the  power  of  taxation  exists  in  the  case  of  municipal  and  pablio 
corporations.  And  tiioogh  many  state  oonstitntions  expressly  antfaoriae  tiie 
legialatiire  to  vest  municipalities  with  this  power,  yet,  in  the  absence  of  oon- 
stitational  anthoriaation  or  prohibition,  the  legialatore  may  grant  the  power 
of  taxation,  for  local  and  corporate  purposes,  to  pnblio  corporationa  which  it 
oreates,  with  such  limitations  aa  it  sees  fit  to  establish:  Battle  ▼.  MfAUe^  % 
Ala.  234;  8.  C,  44  Am.  Bee  438;  IfOendant  ▼.  Chandler,  6  Ala.  899;  JBrt» 
hrodkY.  State,  Id.  658;  OdwrneT.  JfoftOs,  44Id.  498;  Stemy.  Mobile,  24  Id 
615;  Washington  v.  State,  13  Ark.  752;  People  v.  KOe^,  34  CsL  470;  Steward 
▼.  J^eraon,  3  Harr.  Pel.) 335;  People  v.  Dupmgi,  71  Dl. 651;  PeopleY.  Ttmfem 
qfSehoola,  78  Id.  136;  Huds  ▼.  Chisago  etc.  B.  R.  Co.,  86  Id.  352;  Bradley  ▼. 
MeAtee,  7  Bush,  667;  KnIperY.  CUyqf  Lomemlle,  Id.  509;  Bw^i  ▼•  Newpori^ 
Id.  37;  Arbeguet  ▼.  LouiavUle,  2  Id.  271, 275, 276;  Oteaney  ▼.  Hooeer,  9  B.  Mod. 
330;  Slack  v.  BaOroad  Co.,  13  Id.  1,  9;  Shrevepori  y.  Jonea,  26  La.  Ann.  706; 
Neto  Orkana  y.  Turpin,  13  Id.  56;  Bordelony.  Lewie,  8Id.  472;  CKnanmgw. 
Police  Jury,  Id.  603;  New  Orleana  y.  Elliott,  10  Id.  59;  Burgeaa  y.  Pue,  2  OiXL, 
11;  S.  C,  Id.  254;  State  ▼.  Mayhew,  Id.  487;  Alemnder  ▼.  jffoi^imore^  5  Id.  383; 
393;  People  ▼.  J7ttr2&iir<,  24 Mich.  44;  Harriaony.  ViMmrg,  3  Smed.  ft M.  581; 
a  C,  41  Am.  Dec.  633;  Smithy.  Aherdeem,2&mae.4B^\  Becky.  Allen, 68 1± 
143;  St.  Louia  v.  Laughlm,  49  Mo.  559;  SU  Louia  ▼.  Samnga  Bank,  Id.  674{ 
Cameron  ▼.  Stephenaon,  68  Id.  378;  Hurford  ▼.  Omaha,  4  Keb.  336;  State  v. 
Noyea,  30  N.  H.  279;  Taylor  y.  Newbeme,  2  Jonea  Eq.  141;  8.  C,  64  Am.  Dee. 
566;  CaldweU  ▼.  Juatieea,  4  Jones  Eq.  323;  Tkompeon  ▼.  Floyd,  2  Jonea  L.  313| 
WingaU  ▼.  Sluder,  6  Id.  552;  Commiaaiomra  ▼.  Patteraon,  8  Id.  182;  WO^ 
mington  v.  Boby,  8  Ired.  L.  250;  Lockhart  y.  Harrington,  1  Hawks,  408;  HOI 
y.  Higdon,  5  Ohio  St  243;  S.  C,  67  Am.  Bee  289;  Builer*a  Appeal,  73  Pa. 
St  448;  Hope  v.  Deaderick,  8  Humph.  1;  S.  C,  47  Am.  Boa  607,  and  noti 
M9|  TrigaOyy.  Memphie,  6  Ooldw.  382;  Kimney  ▼.  Zimpkman,  36  Tax.  554 
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(aae  oplnko  in  this  otw);  GbAIni  t.  Crump,  7  Lei^  120;  BM  ▼.  JtBod,  19 
Gntt  74»  96;  Cm  qf  Cotmi^  Le^p,  6  GUI,  139;  Cooley  on  Coort.  lim.  191; 
Goolay  on  TuatioD,  51;  Dillon  on  Mnn.  Corp.,  sect.  739^  74€l  "Atystemol 
local  gownmonti  and  mnnicipnl  corpontions  existed  in  Bogland  from  the 
enrUest  timea,  waa  adopted  by  the  first  aettlera  in  America^  and  haanerer  been 
BQpplanted.  Some  each  system  seems  to  bsre  entered  into  erery  plan  of  frse 
gorenunent  entertsined  by  onr  oonntiTmen;  and  it  ia  veiy  properly  assnmed 
that  snch  a  system  was  in  oontemplation  by  those  who  framed  the  eonstita- 
tions  of  the  soTaral  states:"  Per  McKinstty,  J.,  in  IToiv^bofi  y.  il«atiia»  47  CU. 
656b  "  The  ri^t  of  the  l^gialatnre,  in  the  entire  absence  of  anthoriation  or 
prohibition,  to  create  towns  or  other  inferior  mnnioipsl  oorporations,  and  te 
confer  upon  them  powers  of  local  goyemment,  and  especially  of  local  taratic^ 
and  poUoe  regalation  nsnal  with  snch  oorpomtions,  has  alwaya  paawd  nnchal» 
lenged.  The  legislature,  in  these  cases,  is  not  regsrded  as  delegating  ite 
authority,  because  the  regalation  of  such  local  afbin  as  are  oommonly  left 
to  local  boards  and  officers  ia  not  understood  te  belong  properly  te  the  state:" 
Cooley  on  Const.  Lim.  189, 190.  The  necessity  snd  propriety  of  snch  delega- 
tien  are  obvious.  The  supreme  jurisdiction  has  not  leisare  nor  information 
te  manage  the  concerns  of  a  particular  locality,  whose  interesto  best  under* 
stood  can  be  best  administered  by  ite  inhabitante  or  the  legally  selected  per* 
eons  of  their  choice:  New  Orleans  ▼.  Turpm,  13  La.  Ann.  56u  The  neoessily 
of  leaving  te  the  people  of  a  particular  locality  or  territorial  division  of  a 
state  the  legislation  and  administration  of  local  aflUrs  is  so  obvioos  and  haa 
been  ao  long  recognised  as  te  beoome  a  matter  of  immemorial  custom,  and  the 
right  of  the  legislature  to  create  municipal  and  guan  municipal  corporatioiis 
wonld  undoubtedly  exist  independent  of  any  express  constitntional  authorijB^ 
tion.  And  in  the  general  power  of  creating  municipalities  is  to  be  found,  ia 
the  first  instance^  the  authority  to  delegate  to  them  the  power  of  legialatioa 
and  taxation;  See  Dillon  on  Mun.  Corp.,  sec  739;  Cooley  on  Taxation,  51, 
To  the  point  that  the  legislature  may  delegate  to  them  local  legislative  power^ 
•ee  note  to  JSobinmm  ▼.  Ma^for  qf  FraMm,  34  Am.  Dec  632.  The  oonstita* 
tions  of  many  states  expressly  provide  that  the  legislature  may  create  such 
corporations  and  vest  them  with  the  power  of  taxation  for  local  matters,  with 
apprc^riate  limitations:  People  ▼.  Dufu^,  71  DL  651;  People  v.  Trtuieu  qf 
SchooU,  78  Id.  136;  Beck  v.  Allen,  58  Miss.  143;  BUI  v.  ffigtUm,  5  Ohio  St 
243;  a  a,  67  Am.  Dec  289;  Hengkbrn  ▼.  Auetht,  47  CaL  656^  657. 

Ommott  DdegaU  Chreater  Power  1km  State  Has,^Th»  legislators  cannot 
ci  course  delegate  any  greater  power  of  taxation  than  the  state  itself  possesses^ 
nod  in  the  delegation  of  the  power,  it  must  observe  the  restrictioiis  and  limi* 
talkos  of  the  organic  law,  or  the  enactment  will  be  in  so  for  void:  Aleaoander 
V.  Botfrnof^  5 Gill,  883,  393;  Prhnrnv,  BelMOe,»IlL  142;  North  Mmowi 
AB,Co,Y,  Mc^ptkre,  49  Ma  460,  50a  The  state  cannot  anthcrise  a  munici- 
pality to  impose  a  tax  which  she  herself  wonld  have  no  right  to  levy:  O'X^oih 
ncO  V.  JBaOy,  24  Misa.  886;  NoMaOe  v.  Thama*,  6  Coldw.  600;  Unkm  Bank 
T.  SkOe^  9  Yeig.  490;  Meniphk  ▼•  Innaramoe Co.,  6  Bast  627;  Camdemeic  B, 
Co.  V.  Commiatkmere,  18  N.  J.  L.  71;  Camdm  etc  B.  Co,  ▼.  Hiikgae,  Id.  11. 
Thus,  the  corporation  cannot  be  anthoriaed  to  tax  the  agencies  ol  the  federal 
gopvemment:  (yDonneUr.  BaHe^,  24 Miss.  886i 

ConaiUutiomU  BeaUrkHom, — ^The  purposea  for  which  the  corporate  anthori* 
ties  are  empowered  to  levy  the  tax  must  be  local,  or  such  as  are  necessary 
and  proper  for  the  legitimate  uses  of  the  oofporation,  or  as  some  oonstitations 
w€>d  it^  lor  local  or  corporate  purposes:  Lemg  v.  New  Lomdom,  9  Bias.  548| 
▼.  Kmoeka,  12  Wis.  .686;  Fiek  ▼.  Kmoeka.  26  Id.  23;  IMi^fglm  Ofc 
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T.  JkHrUitgeim,  101  U.  S.  407;  Hcward  ▼.  8k  (Mr  Drainage  Co.^  61  HL  ISa 
The  niinoifl  oonstitation  prcnridM  that  the  oorporato  aathoritiflB  of  oonntietp 
townships^  achool  dirtriotiy  eto.,  may  aasen  and  ooUeet  taxes  for  ooiponta 
porpoMS.  This  ia  a  limitation  on  the  taxing  power  of  the  etate^  and  a  stai- 
ate  purporting  to  anthorixe  a  taxation  by  each  oorporationfl  for  other  then 
iooal  and  corporate  porpoees  is  void:  People  v.  Dupupi,  71  Id.  651;  Peopk  ▼. 
TnuUee  qfSekooU,  78  Id.  136.  The  power  of  taxation  may  be  delegated  so 
far  sa  is  neoessary  for  the  good  government  ol  the  municipality:  Harnmm  ▼• 
Ma^or  qf  Vidtalmry,  3  Smed.  ft  M.  6S1;  a  C,  41  Am.  Dec  63S. 

A  ooostitational  provision  that  the  l^gialataro  shall  have  the  poww  to  tax 
persons  and  corporations  owning  or  using  franchises  does  not  prevent  the 
legislatore  from  anthorizing  municipal  corporations  to  impose  taaras  thereens 
fffidt  V.  Chicago  etc  B,  H.  Co,,  8Q  HI  352.  A  legislatare,  intrusted  by  the 
oonstitution  with  the  selection  of  the  mode  and  manner  of  imposing  a  debt  or 
tax  upon  a  county,  may  refer  the  question  of  imposing  the  tax  to  the  peopls 
of  the  county:  LoidenUe  etc  B.  B.  Co.  v.  ComUg  Comi,  1  Sneed,  637;  S.  C, 
62  Am.  Dec  424.  A  constitutional  provision  fliat  only  municipal  oorpora- 
tions  may  be  anthoriied  to  levy  assessments  does  not  prohibit  the  legislature 
from  granting  to  a  board  of  park  oommissioners  the  power  to  levy  assess- 
ments in  behalf  of  the  dty,  for  such  board  is  thus  made  the  authoriaed  agent 
of  the  dty:  State  v.  Dittrkt  Comi,  22  N.  W.  Rep.  625;  see  Atiorme^-Oemtmi 
9,  Lothropt  24  Mich.  235,  and  the  principal  case  The  oonstitution  of  Missouri, 
limiting  the  rate  of  taxation  In  cities  and  town%  opevatsa  as  a  KmitatioD 
upon  the  power  of  the  general  assembly  to  authoriae  citiea  and  iifeoorpofaisd 
towns  to  levy  taxes^  but  of  its  own  foroe  confers  no  power  to  levy  them: 
fiitate  V.  Vam  Beery,  75  Mc  530.  In  Tennessee,  it  is  held  that  tha  power  off 
delegating  taxation  must  be  derived  from  the  constitution,  or  it  does  not  ex* 
ist^  and  ss  the  constitntion  of  that  state  provides  for  the  delegation  of  this 
power  only  to  counties  and  inoorporated  towns,  to  these  only,  and  to  no  other 
public  CMporations,  such  as  villages  snd  sohool  districts,  oaa  the  delegation 
be  made:  Waierhoiiet  v.  Board  etc  qf  SchcoU,  8  Heisk.  858;  Marr  v.  RUoe,  1 
Yerg.  452;  Keeeee  v.  Ckii  Dietnd  Board,  6  Goldw.  127;  Upmxmb  v.  Deam^  1 
Lea»  546.  Reclamation  districts  are  public  corporations  for  munieipal  pur- 
poses in  California:  Dean  v.  Dame,  51  CaL  400;  /Vqpfe  v.  Bedatmtkm  DietHet, 
53 Id.  346;  PcopteY.  ITtf fiofns,  56 Id.  647;  BecUmaikm  Dietrictr.  OogkOi,  Id, 
607;  Levee  DUtriet  v.  Umber,  57  Id.  41. 

Property  within  Lhdte  only  to  be  Taxed. — ^The  legiabiure  may  give  com- 
plete power  to  tax  all  subjects  of  taxation  within  the  limits  of  the  munici- 
palities: Wingate  v.  Sleeder,  6  Jones  L.  552;  DwadCe  Appeal,  02  Fk.  8k  491; 
Cheaney  v.  Hooeer,  0  R  Mon.  330;  Amgueta  v.  National  Bank,  47  Oa.  502; 
Harriaon  v.  ViMmrg,  3  Smed.  &  M.  581;  S.  C,  41  Am.  Dec  633.  But  it 
cannot  authoriae  a  municipal  corporation  to  tax  for  its  own  local  purposes 
lands  lying  beyond  the  corporate  limits:  WelU  v.  dty  qf  Wettan,  22  Mo.  884; 
a  C,  66  Am.  Dec  627;  Sangamon,  etc  B.  B.  Co.  v.  Morgan  ComUy,  14  DL 
163;  a  C,  56  Am.  Dec  497;  Statev.L^ngwell,UUo.  474;  MatterqfTown 
qf  FkUbuah,  60  N.  Y.  39a  So  of  persons  and  things  without  their  limits: 
Updybe  v.  ITrJ^^  81  Dl.  49;  SL  Charlee  v.  NoBe,  51  Mc  122. 

Equality  qf  Taxation. — ^The  legislature  cannot  bestow  upon  the  oommnn 
'*«uncil  of  a  city  the  power  to  establish  taxing  districts  within  the  dty,  nar^ 
rower  in  extent  than  the  city  limits,  as  this  leads  to  inequality  in  taxation: 
State  V.  Comptroller,  44  N.  J.  L.  571.  An  assessment  that  doee  not  cover  all 
the  land  in  a  reclamation  district  is  in  exoess  of  power:  Leeee  D%$L  v.  Httber, 
57  Cal.  41.  The  legislature  cannot  delegate  to  a  munieipal  corporation  its 
power  of  determining  upon  what  property  taxes  shall  or  shall  bo4  be  impose^ 
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ioi  i).is  n  oald  in  effect  anthorue  unequal  tazmtioii,  M>me  towns  exempting 
tome  things  and  some  towns  others:  Brewer  Brick  Co,  ▼.  In/tahiiatUs  qf 
Brnper,  62  Me.  G2;  S.  C,  16  Am.  Rep.  396.  The  tax  must  l>e  levied  upon 
•V  the  taxable  property  within  the  limits  of  the  corporation  aooording  to  ita 
Talae,  and  not  upon  the  property  of  a  few  only:  Matfcr  tic.  i^  McbiU  ▼. 
Dargan,  45  Ala.  310;  Mayor  etc  of  Mobile  ▼.  Boytil  eie.  R.  B.  Co.,  Id.  322| 
Ldtamm  ▼.  BfOlroad  Co,,  77  HI.  639;  Turner  ▼.  Omaha,  6  Neb.  64. 

8^M)l  DMrieCa— Hie  l^islature  may  establish  school  districts  and  giy« 
Hm  inhabitaiitB  or  their  agents  the  power  of  levying  and  collecting  school 
taxes:  Speight  v.  People,  87  HI.  695;  Bull  v.  Read,  13  Gratt.  78;  Kinney  ▼. 
Zhnpleman,  36  Tex.  664;  Biate  v.  Powers,  38  Ohio  St.  64;  People  v.  Tnuieet, 
-78  HL  136.  OiBcers  of  a  dty  may  be  empowered  to  levy  school  taxes:  Fuller 
r.  Heath,  89  Id.  297.  In  Tennessee,  however,  it  is  held  that  the  right  to 
ddegato  the  power  of  taxation  must  be  found  in  the  constitution  or  it  does 
not  exist,  and  that  the  constitotional  provision  aathorixing  the  legishtture  to 
delegate  the  power  of  taxation  for  ooonty  and  corporation  purposes  to  coon- 
ties  and  incorporated  towns  does  not  aathorixe  the  delegation  cf  this  power 
to  school  districts,  though  they  be  designated  in  the  act  sa  incorporated  towns: 
Lipeeomb  v.  Dean,  I  Lea,  646,  661.  In  that  state,  the  power  of  taxation  can- 
Bot  be  delegated  to  the  mayor  and  aldermen  of  a  city  as  a  separate  corpora- 
tion from  the  city  to  collect  taxes  for  school  purposes:  Waterlumae  v.  Board 
tic  </  Cleteland  Schools,  8  Heisk.  857. 

LioiSLATrvB  Power  ovkb  Chartbrs,  Biorts^  aitd  Prttiligss  or  Mu- 
RIGIPAL  CoKPORATiovs:  North  Yarmouth  v.  SkilGngs,  71  Am.  Deo.  630,  and 
note  citing  prior  cases  635;  Tinsman  v.  Bebridere  B,  B,  Co.,  69  Id.  565^  and 
note.  The  legislature  has  the  power  to  extend  the  taxable  limits  of  a  munici- 
pal  corporation,  and  to  anthorixe  it  to  collect  taxea  within  such  limits:  Chqf^ 
▼.  Mayor  etc,  44  Md.  78. 

Dkpabtmsktal  Sefaratioh:  See  Peopk  v.  Bittdl,  68  Am.  Dec.  691,  and 
eases  cited  in  the  note  696. 

Wisdom  or  Pbofriktt  of  Lioislatitb  Aon  amm  not  Psopxr  Subjkcib 
■OR  Judicial  Inquiry:  Tayhr  v.  Comm*rs  qf  Newbeme,  64  Am.  Dec.  666, 
sod  oases  cited  in  the  note;  Loutsmtteetc  B,  B,  Co.  v.  Davidson  Co.,  62  Id.  424. 

In  Doubtpctl  Cases,  Statutes  should  not  be  Declared  Unconstitu- 
TIOMAL:  Sauto  V.  State,  63  Am.  Dea  487,  and  cases  cited  in  the  note;  rjoms- 
wSOe  etc  B.  B.  Co.  v.  Damdson  Co.,  62  Id.  424.  The  principal  case  is  cited  to 
this  point  in  Mayor  etc  qf  Uagerstoum  v.  Schner,  37  Md.  191;  TwUeltell  v. 
Blodgett,  13  Id.  163. 

Constitutional  Provision  that  Governor  shall  Appoint  all  officer* 
whose  appointment  or  election  is  not  otherwise  provided  for  does  not  prohibit 
the  legislature  from  providing  the  mode  of  filling  an  office  created  by  it:  Z>a- 
•it  V.  State,  61  Am.  Dec  331. 

Contemporaneous  Construction  of  Constitution,  and  m  Sanction  bt 
Subsequent  LfioisLATivE  Acts,  will  be  followed:  Bruce  v.  Schuyler,  46  Am. 
Dec.  447;  yu-hoU  v.  Bridgeport,  60  Id.  636. 

Ir  CoNRTm*TioM  Dippers  in  Ant  of  its  Provisions  from  the  general 
doctrioes  or  principles  set  forth  in  the  declaration  of  rights,  such  provisions 
are  to  lie  regarded  as  limitations  or  qualifications  of  those  general  doctrines 
or  principles,  aud  allowed  to  have  an  effect  accordingly:  Anderson  v.  Baker, 
t3  Md.  688,  613,  627,  citing  the  principal  case. 

The  principal  case  is  ctted  to  the  point  that  the  board  of  police  com- 
■ussionors  are  state  officers,  but  they  exercise  the  police  power  of  the  citys 
Boddy  V.  Fismegasi,  43  Md.  605. 


CASES 

SUPREME  JUDICIAL  COUET 


OF 

MASSACHUSETTS. 


Jenkins  v.  Kelben. 

fuoEAT.saoii 

InOBMBB  18  ENTITUtD  TO  RiOOVBR  RbWARD  OfFXBXD  FOR  STOLKir  OoOMk 

unless  it  is  found  that  he  had  possession  of  the  goods,  knowing  them  it 
be  stolen,  before  the  offer  of  tlie  reward;  or  that  he  was  connected  witli 
the  alleged  felony,  either  as  a  participator  in  the  felonious  taking,  or  in 
the  concealing  of  the  stolen  goods. 

Action  to  recover  amount  of  reward  oflfered  by  defendant  for 
the  recovery  of  certain  boots  which  had  been  stolen  from  him. 
The  plaintiff  called  upon  a  police-oflBcer  about  the  time  of  the 
theft,  and  inquired  if  any  goods  had  been  stolen  lately,  and 
asked  the  officer  if  any  were  called  for  to  let  him  know.  Sub- 
sequently information  was  given  to  the  same  officer  that  goods 
had  been  stolen,  and  he  suggested  that  a  reward  be  offered 
and  a  handbill  printed  and  sent  to  him  for  circulation,  which 
was  done,  and  ho  then  took  one  of  the  bills  to  the  original  in- 
former, the  plaintiff,  who  gave  such  information  that  the  thief 
was  arrested  and  convicted;  and  the  next  morning  he,  the 
plaintiff,  gave  up  the  goods  and  claimed  the  reward.  The  de- 
fendant refused  to  pay  him  the  reward  and  plaintiff  sued. 
The  remaining  facts  appear  in  the  opinion. 

F,  ir.  ITurd,  for  the  plaintiff. 
J.  C.  Ptirky  for  the  defendant 

By  Court,  Dewey,  J.  The  omission  to  join  Ham,  the  police- 
officer,  as  one  of  the  plaintifis,  furnished  no  ground  of  objec* 

A06 
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tkm  to  the  present  actkm.  If  any  reooToiy  can  be  had,  the 
nit  was  properly  bioagbt  in  the  name  of  Jenkins  alcme. 

The  case  was  one  to  be  submitted  to  the  jury,  under  proper 
Instructions  as  to  the  law  applicable  to  the  case.  Those  in- 
structions should  have  been,  that  if  the  jury  found  that  the 
plaintiff  had  the  possessicm  of  the  goods,  knowing  them  to 
have  been  stolen,  before  the  offer  of  the  reward;  or  if  they 
found  the  plaintiff  to  have  been  connected  with  the  alleged 
felony,  either  as  a  participator  in  the  felonious  taking  or  in  tho 
ooncealing  of  the  stolen  goods — ^he  would  not  be  entitled  to 
recover.  The  court  erred  in  disposing  ot  the  case  without  sub- 
mitting the  evidence  to  the  jury  to  draw  the  pioper  inference 
and  find  as  to  the  fEtcts. 

Exceptions  sustained. 


^ 

Wadb  v.  Mason. 

[12  QlLAY,  8S&] 

ST  Baujo  vot  to  Rem ots  Chirkl  wbom.  PBumiii  wm* 
OUT  Bailob'8  OoHaiMT  ig  not  braken  by  iti  remoTal  hf  an  Attaching  offi- 
oar,  on  meana  prooaaa  againat  the  bailee;  and  the  bailer  wiU  not^  by 
reaaon  of  aaoh  remoraly  aoqnire  a  xi^^t  of  poaaeaaion  anffident  to  entiil* 
him  to  mamtain  replevin  againat  the  effioer. 

Replevin.  George  Graham  hired  a  piano  of  plaintiff,  under 
an  agreement  in  writing  signed  hy  Graham,  containing  a 
clause  to  the  effect  that  Graham  i^reed  ^^not  to  remove  the 
piano  from  the  premises  at  No.  6  Fruit  street,  Boston,  without 
the  permission  of  Wade."  Defendant,  as  an  officer,  attached 
the  piano  on  mesne  process  against  Graham,  without  any  per- 
mission &om  plaintiff.  Plaintiff  then  replevied  the  plana 
The  remaining  fects  appear  in  the  opinion. 

A.  iZtfM,  for  the  defendant 

B.  F.  HalkUf  for  the  plaintiff. 

By  Court,  Metoalf,  J.  This  action  cannot  he  maintained. 
It  is  settled  law  that  a  party,  in  order  to  maintain  replevin, 
trover,  or  trespass  de  baniSy  must  have  possession,  or  the  right 
to  immediate  possession,  of  the  property  for  which,  or  for  the 
conversion  or  seizure  of  which,  either  of  these  actions  is 
brought:  Wheeler  v.  Trai'tij  3  Pick.  255;  OoUina  v.  EwnSy  16 
Id.  63;  Fairbank  v.  PhelpSy  22  Id.  535;  Muggridge  v.  Eveleihy  9 
Met  238.    In  the  present  case,  the  plaintiff  had  bailed  the 
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piano  to  Oraham,  on  terms  which  Oraham  had  not  violated  at 
the  time  when  it  was  attached  by  the  defendant  If  GrahaiDy 
before  the  attachment,  had  violated  the  terms  of  the  bailment 
by  selling  the  piano,  or  by  removing  it  without  the  plaintiff's 
consent  from  the  premises  at  No.  6  Fruit  street,  the  plaintiff's 
right  to  immediate  possession  would  have  attached:  FarrarU  v. 
Thompson,  2  Dow.  &  Ry.  1 ;  S.  C,  5'  Bam.  &  Aid.  826;  DanieU 
V.  Pond,  21  Pick.  367  [32  Am.  Dec.  269].  But  Graham's 
agreement  not  to  remove  it  from  those  premises  was  not  broken 
by  the  removal  of  it  therefrom  by  the  defendant:  Smith  v.  Pul- 
nam,  3  Id.  221;  Piatt  on  Covenants,  416. 
Exceptions  sustained. 


The  panroiPiLL  gash  u  gubd  to  the  point  that  the  TiolAtim  of  the 
of  A  contract  by  a  bailee,  in  renK>ving  the  property  from  the  plaoe  where  ha 
was  alone  entitled  to  have  it|  terminatee  hia  right  to  poaeeesion,  and  ibm 
hailor  is  entitled  to  immediate  poaeeesioa:  Leonard  ▼.  SMaiqf,  131  Mim 
646. 


Malonb  V.  Boston  and  Woboesteb  R  R  Corp. 

[U  Gbat,  888.] 

Law  Raises  No  PBXsuicFnoir  that  Passehoer  on  RAOiROAD  has  Rxai» 
NoTiOE  IiDfniMG  Ck>MPAKT's  LiABUJTT  FOR  Baooaoe,  from  the  fact  that 
ench  notice  le  printed  on  the  back  of  a  check  delivered  to  the  panenger» 
which  check  has  on  its  face  the  words  *' look  on  the  back,"  nor  from  the 
fact  that  ench  notice  ie  printed  on  a  placard  posted  in  the  car,  and  oon- 
taining  other  notices  which  the  passenger  has  read. 

Whether  RahiRoad  Ck>MPANT  is  Liablb  for  Baqqaob  or  Passenger,  in 
his  wife's  tronk,  if  he  rides  on  a  free  pass  over  the  road,  Imt  bnys  a  ticket 
for  his  wife,  and  checks  the  tronk  on  her  ticket,  qiuBtr, 

Action  agamst  railroad  company  for  the  loss  of  a  trunk  and 
its  contents.  Plaintiff  was  accustomed  to  ride  on  defendants' 
road  on  a  free  pass,  and  on  the  occasion  concerned  in  this  action 
rode  on  his  pass,  but  bought  a  ticket  for  his  wife,  and  checked 
a  trunk  on  his  wife's  ticket  as  baggage,  which  the  company 
was  bound  to  carry.  On  the  front  of  the  ticket  were  the  words 
"look  on  the  back,"  and  on  the  back  was  printed,  in  small 
type,  "Passengers  are  not  allowed  to  carry  more  than  eighty 
pounds  of  baggage,  all  of  which  must  be  strictly  personal,  and 
not  exceeding  in  value  fifty  dollars,  unless  notice  is  given  and 

an  extra  price  paid For  other  regulations,  see  printed 

ootice  in  the  cars.''    In  the  cars  were  placards  containing  a 
Fimilar  notice  to  the  above,  and  additional  notices  as  to  snudL- 
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iu^  and  Btanding  on  the  platfonn.  The  plaintiff  testified  that 
hvi  had  not  read  any  notice  concerning  the  limitation  of  de- 
fendants' liability  for  baggage,  and  had  no  knowledge  thereof, 
but  hod  read  the  other  notices  on  the  placard  in  regard  to 
smoking  and  standing  on  the  platform.  On  the  trial  for  the 
loss  of  the  trunk,  the  court  ruled  that  no  presumption  was 
raised  by  law  that  plaintiff  had  read  the  above  notices  oi 
placards,  and  that  the  question  of  notice  was  properly  one  ton 
the  jury.    The  remaining  facts  appear  in  the  opinion. 

G.  S,  Ilale^  for  the  defendants. 
A.  0.  Allen,  for  the  plaintiff. 

By  Court,  Dewey,  J.  This  case  must  be  held  to  be  analogous 
to  the  case  of  Brown  v.  Eastern  Railroad,  11  Cush.  97,  and 
may,  like  that,  be  decided  without  any  adjudication  upon  the 
broader  question,  whether  a  limitation  of  the  liability  of  the 
railroad  company,  as  to  the  amount  and  value  of  the  baggage 
of  passengers  transported  on  the  road,  may  not  be  effectually 
secured  by  the  delivery  of  a  ticket  to  the  passenger,  so  printed 
in  large  and  fair  type  on  the  face  of  the  ticket  that  no  one 
could  read  the  part  of  the  ticket  indicating  the  place  to  which 
it  purports  to  entitle  him  to  be  conveyed  without  also  having 
brought  to  his  notice  the  fact  of  limitation  as  to  liability  for 
bis  baggage.  The  present  case  as  to  the  ticket  only  differs 
from  the  case  of  Brown  v.  Eastern  Railroad,  supra,  in  having 
printed  in  small  type,  on  the  face  of  the  ticket,  ^'  look  on  the 
back."  But  there  is  nothing  on  the  face  of  the  ticket  alluding 
to  the  subject  of  baggage;  no  notice  to  look  on  the  back  for 
regulations  as  to  baggage.  The  delivery  of  such  a  ticket  does 
not  entitle  the  railroad  company  to  ask  for  instructions  that 
there  results  therefrom  a  legal  presumption  of  notice  of  the 
restricted  liability  as  to  the  baggage  of  the  passenger.  The 
*  ruling  as  to  the  ^acards  posted  in  the  cars  was  correct,  and  no 
legal  presumption  of  notice  arose  therefrom.  The  court  prop- 
erly submitted  the  question  of  notice  to  the  jury  as  a  question 
of  fikct 

We  have  not  particularly  considered  the  question  of  liability 
of  the  defendants  as  to  certain  small  items,  if  any,  of  the  wear- 
ing apparel  of  the  husband,  that  were  contained  in  the  loQt 
trunk.  The  articles  are  stated  in  the  bill  of  exceptions  to  have 
been  '^  nearly  wholly  his  wife's  wearing  apparel,"  and  the  court 
was  not  asked  to  direct  the  jury  to  exclude  the  other  articles  in 
assessing  damages.  Without  expressing  any  opinion  upon  the 
puiut  whether  those  articles,  if  any,  of  the  husband's  would  be 
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embraced  in  the  baggage  which  the  defendants  asBomed  to 
transport  as  common  carriers,  the  husband  paying  no  fare  for 
his  personal  transportation,  the  court  are  of  opinion  that  in  the 
present  aspect  of  the  case  judgment  should  be  entered  generally 
on  the  verdict. 
Exceptions  overruled. 

LmBATiOH  or  H^"-»«^^  OovPAirT's  Lubojit  as  OoimoH  Gaksikb  sr 
NonoB  OR  AovDMaKT:  See  Oole  v.  Owhrim,  82  Am.  Deo.  470,  and  extan- 
■iye  note  thereto  4Q5-SffJ;  and  eee  particularly  as  to  limitation  of  liability  by 
plaoaida  or  notioes  printed  on  tickets:  Id.  605;  see  also  Ccanden  tie.  B.  R, 
Co.  ▼.  Baidai{f,  55  Id.  481,  and  note  485.  The  principal  case  is  cited  in 
Sean  ▼.  Eouiem  R.  R.  Oo.»  14  Allen,  437,  to  the  point  that  a  passenger  is  nol 
presomed  to  have  read  plaoards  posted  in  the  can,  nor  to  ha^e  aoqoired  ni^ 
tioe  by  reason  of  the  fact  that  notioes  or  handbills  were  posted  in  the  oaisi 
and  in  Qraot  ▼.  Adaim$9  100  Mass.  508^  to  the  same  effsot  oonoemiog  notioss 
printed  on  Uokets 


FiTOHBUBG  Bailboad  Gompany  V.  Fbbeman. 

[12  OaxT.  40L] 

On  Waivxb  of  Trial  bt  Jubt,  Fikdin<m  of  Fact  bt  Judgb  ha-re  tfat 

same  effect  as  a  verdict,  and  are  not  open  to  exception. 

Ill    AOnON    AGAINST    OVFIOIB    FOR    StORAOB    OF    ABTIOLBS    AtTACKBD    BV 

HiH,  his  return  on  the  writ,  in  which  he  adds  to  his  fees  the  claim  el 
plaintiff  for  storage,  is  admissible  for  the  pnrpose  of  showing  that  he^ 
the  officer,  was  aware  of  the  claim,  and  admitted  it,  but  is  not  admisii- 
ble  as  evidence  of  the  amount  due. 

Ik  AcmoN  bt  Bailboad  Compakt  aoaikst  Offhsb  fob  Siobaob  of 
Gabs  Attaoobd  by  him,  and  left  on  its  prenuses,  freight  agents  of  other 
railroads  are  competent  to  testify  as  to  the  proper  charge  for  such  stor- 
age, though  not  experts  in  a  technical  sense. 

Ik  AonoK  against  Otfickr  for  Storaob  of  Pbopsbtt  left  on  plaintilb' 
premises,  evidence  of  other  officers  is  inadmissible  to  show  that  no  cfaa(|[e 
for  storage  has  ever  been  made  to  them  in  similar  cases. 

OfFioxB  Attaghino  Propbrtt  in  Possbssion  of  Onb  not  Ownbb  thkbbdf 
is  liable  for  storage,  if  he  appoints  a  keeper  of  them  and  continues  te 
keep  them  on  the  bailee's  premises,  although  no  agreement  is  made  een« 
oeming  charges  for  storage,  and  no  notice  has  been  given  him  to  remov* 
the  property. 

Action  against  a  United  States  marshal  for  storage  of  six 
freight-cars  which  had  been  attached  by  him  on  plaintiffs' 
{Hremises,  and  left  there  pending  suit.  On  the  triid,  the  de* 
fendant's  return  to  the  attachment  was  admitted  to  show  that 
defendant  knew  of  and  admitted  plaintiffs'  claim,  because  in 
such  return  defendant  had  added  to  his  fees  the  plaintifBi' 
olaim  for  storage.    Freight  agents  of  other  companies  were  also 
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allowed  to  testify  to  the  value  of  such  storage.    The  remaining 
iactB  are  stated  in  the  opini<m. 

H,  O.  Parkevj  for  the  defendant 
A.  8.  Wheelefy  for  the  plaintiffB. 

By  Court,  Dewst,  J.  This  action  was  tried  by  the  court, 
the  parties  waiving  a  trial  by  jury  under  the  provisions  of 
statute  1857,  c.  267.  In  such  case,  the  CEtcts  found  by  the  pre- 
siding judge  are  to  have  the  same  effect  as  if  found  by  a  jury, 
and  no  exceptions  can  be  taken  except  on  questions  of  law. 
The  defendant  relies  upon  various  exceptions  of  this  character. 

1.  He  contends  that  his  return  on  the  writ  on  which  the  cars 
were  attached  was  incompetent  evidence  in  the  present  case. 
For  the  purposes  for  which  it  was  admitted,  and  as  showing 
that  the  defendant  had  attached  them,  and  that  they  were  left 
on  the  plaintifis'  premises  with  his  knowledge,  the  evidence  was 
properly  admitted. 

2.  The  freight  agents  were  competent  witnesses  to  testify  as 
to  the  value  of  such  storage  of  cars.  They  might  not  be  ex- 
ports  in  the  technical  use  of  that  term,  but  were,  like  many 
other  witnesses,  competent  to  testify  to  the  value  of  storage: 
Vandine  v.  Burpee^  18  Met.  288. 

8.  The  proposed  testimony  of  the  deputy  sheriffs,  as  to  at- 
tachments made  by  them  on  other  occasions  at  the  depots  of 
the  several  railroads  of  the  city,  and  that  no  charges  for  storage 
had  been  made,  was  properly  rejected  as  irrelevant  and  incom- 
petent. 

4.  Upon  the  general  question  of  the  liability  of  the  defend- 
ant, we  are  of  opinion  that  an  officer  by  virtue  of  his  attach- 
ment of  articles  of  personal  property,  unless  he  avails  himself 
of  the  provisions  of  the  revised  statutes,  c.  90,  sec.  33,  as  to  the 
attachment  of  articles,  which,  by  reason  of  their  bulk  or  other 
cause,  cannot  be  immediately  removed,  is  bound,  while  the 
attachment  is  in  full  effect  to  keep  the  articles  attached  in  his 
custody  and  under  his  supervision.  He  may  require  of  the 
plaintiff  in  the  action  security  for  remuneration  for  all  costs 
and  charges  incurred  by  him  in  the  keeping  of  the  same;  but 
he  must  keep  them,  or  abandon  the  attachment.  If  he  aban* 
dcms  it,  of  course  no  liability  would  attach  for  their  future 
storage.  But  in  the  present  case  no  such  fact  exists;  on  the 
contrary,  the  officer  continued  his  actual  custody  and  posses- 
sion of  the  cars  by  appointing  an  agent  to  act  for  him,  in 
reference  to  that  object,  as  keeper.    The  case  is  therefore  to  be 
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ooneidered  the  eame  as  if  the  defendant  had  personally  had 
the  care  and  oversight  of  the  cars,  using  the  premises  of  the 
Dlaintiffs  as  their  place  of  storage.  Having  thus  used  the 
premises  of  the  plaintiffs,  the  law  implies  a  promise  to  pay 
them  therefor  what  the  same  was  reasonably  worth. 

It  was  contended  on  the  part  of  the  defendant  that  no  liabil- 
ity could  attach  to  the  defendant  until  the  plaintiffs  had  given 
him  previous  notice  of  their  purpose  to  charge  him  with  such 
liability  in  case  he  did  not  remove  the  articles.  But,  in  the 
opinion  of  the  court,  this  was  not  a  case  requiring  such  notice. 
The  defendant  well  knew  that  he  had  the  custody  of  the  arti- 
cles, and  that  whoever  was  furnishing  storage  for  them  fur- 
nished it  for  his  benefit.  It  was  rather  the  duty  of  the  defend- 
ant to  apply  to  the  plaintiffs  to  keep  the  same  gratuitously,  or 
to  do  some  act  indicating  his  purpose  not  to  pay  for  the  stor- 
age of  the  cars  while  under  his  custody,  rather  than  that  of 
the  plaintiffs  to  give  notice  that  they  did  not  intend  to  per- 
form gratuitous  services  for  the  benefit  of  the  attaching  officer, 
or  of  the  party  in  whose  service  he  was  employed.  The  supe- 
rior court,  therefore,  properly  declined  to  adopt  the  proposi- 
tions of  the  defendant's  counsel  so  far  as  they  related  to  the 
necessity  of  the  plaintiffs  giving  notice  to  the  defendant  that 
he  would  be  held  liable  for  the*  storage  of  the  cars  unless  he 
removed  them  before  he  could  be  charged  therefor. 

Exceptions  overruled. 

Tub  pRiNcn*AL  gasb  is  citsd  m  MUier  v.  Smithy  112  Mass.  476^  to  the  point 
that  whenever  the  yalne  of  any  particiilar  kind  of  property,  which  may  nol 
bo  presumed  to  be  within  the  actual  knowledge  of  all  jnrorsi  is  in  imnia,  the 
testimony  of  witnesaei  aoqoainted  with  the  value  of  similar  property  la  ad* 
miaribU,  although  they  have  never  seen  the  very  article  in  queatbn. 


JONBS   V.    ThAYEB. 

[IS  OEAT,  448.] 

OvARAHTOB  OF  NoTB  ON  GoimtAcrr  DncRiBiNo  Non  by  the  nama  of  its 
makert  its  date,  amount,  and  day  of  payment,  the  guarantor  being  shown 
the  note  and  a  oommisaion  paid  him,  at  the  time  of  signing  the  guaranty, 
is  bound  to  pay  the  note  on  its  non-payment  by  the  maker  after  demand 
and  notioe,  and  this  though  the  note  is  payaUe  to  the  maker's  own  crdar, 
and  was  never  indorsed  by  him,  and  the  want  «f  sueh  indorMment  was 
not  known  to  either  party  untU  after  the  day  of  payment  named  tiiflteini 

AonoM  on  a  guaranty.    The  opinion  states  the  fiEurts. 


Feb.  I860.]  Jonbb  v,  Thateb. 

/.  W.  Afajf,  for  the  plaintiffs. 
C.  A.  Weleh^  for  the  defendant. 

By  Court,  Dewet,  J.  The  defendant  reflists  the  claim  of  the 
plaintiffs  upon  this  guaranty,  on  the  ground  that  he  guaran- 
teed Messer's  note  for  five  hundred  and  seventy  dollars  and 
sixty-five  cents,  and  the  plaintiffs  held  no  note  against  Messer. 
Upon  the  production  of  the  instrument  signed  by  Messer,  it 
appears  to  have  been  in  form  a  promissory  writing,  by  which 
Messer  promised  to  pay  to  his  own  order  the  sum  above  named, 
and  the  paper  in  this  form  was  delivered  to  the  plaintiffs  in 
payment  of  certain  articles  of  merchandise,  without  the  indorse- 
ment of  Messer  on  the  back  thereof.  It  is  then  said  that  such 
a  promise  to  pay  to  one's  own  order  requires  an  indorsement 
by  the  maker  to  give  it  legal  effect  as  a  note  payable  to  a  third 
person.  This  is  so,  and  had  the  question  arisen  upon  a  prom- 
ise made  prospectively  to  guarantee  a  note  of  Messer  made 
payable  to  the  plaintiffs,  the  guarantor  might  well  object  that 
the  note  produced  did  not  correspond  with  the  instrument  that 
he  stipulated  to  guarantee. 

But  the  case  before  us  is  presented  under  a  different  aspect. 
The  guaranty  was  not  in  reference  to  a  note  to  be  made,  or  a 
note  executed  by  Messer  not  seen  by  the  guarantor,  but  to  an 
instrument  presented  to  the  defendant  as  the  basis  of  the  nego- 
tiation, and  as  the  particular  paper  containing  the  promise  to 
be  guaranteed,  and  for  which  guaranty  a  valuable  considera- 
tion was  paid  by  the  plaintiffs  to  the  defendant.  Under  these 
circumstances,  it  must  be  taken  to  be  a  guaranty  of  the  par- 
ticular instrument  which  the  plaintiffs  then  held,  and  which 
was  exhibited  to  the  defendant.  Both  parties  were  equally 
ignorant  of  the  fact  that  the  name  of  Messer  was  not  indorsed 
upon  the  note.  The  paper  shown  to  the  defendant  is  now  in 
the  same  state  in  which  it  then  was,  and  all  the  rights  that 
could  attach  firom  the  relation  of  the  parties  thereto  as  holder 
or  as  guarantor  do  now  exist  as  they  were  then  disclosed.  If 
the  instrument  be  less  available  to  the  guarantor  in  case  he  is 
required  to  pay  the  same  than  he  supposed  it  to  be,  that  wan 
an  error  of  his  own,  for  which  he  must  be  responsible.  The 
defendant  having,  upon  the  presentation  of  this  instrument  by 
the  other  party,  treated  it  as  a  note,  and  having  taken  his 
commission  for  guaranteeing  it  as  such,  must  be  bound  by  it, 
so  far  as  concehm  this  objection. 

The  case  of  Veazie  v.  WillU,  6  Gray,  90,  was  in  many  of  its 


d04  Way  v.  Davidbon.  [Ma8& 

features  like  thifi.  There,  as  here,  the  real  state  of  the  note 
was  misuBderstood  by  both  parties  to  the  guaranty.  The 
names  of  the  maker  and  one  of  the  indorsers  were  forgeries, 
but  that  fact  was  unknown  to  the  parties  when  the  guaranty 
was  procured.  In  that  case,  the  defect  was  not  one  apparent 
upon  the  paper,  as  the  present  was,  and  to  that  extent  it  was 
a  stronger  case  for  the  defendant. 

Whether  the  putting  into  circulation  of  this  paper  by  the 
maker,  Messer,  by  delivwy  to  a  third  i>arty  in  payment  for 
merchandise,  although  witiiout  his  indorsement^  would  give  it 
the  effect  of  a  note  payable  to  bearer,  and  which  as  such  might 
be  enforced  by  a  holder  for  value^  we  have  not  found  it  neoea* 
sary  to  decide. 

There  is  nothing  in  the  case  to  sustain  any  valid  defense  by 
reason  of  a  want  of  demand  and  notice  of  non-payment  of  the 
note  by  Messer. 

Judgment  for  the  plaintiffs. 


Guarantor  ov  Nbootiablb  Instrument,  Liabilitt  ov,  and  Jfimor  €& 
ma  Contbaot:  See  Dondey  ▼.  Canvii,  5S  Am.  Dec.  274.  Tfaa  principal  oaee  ii 
oited  in  Woreegter  M,  8,  Bank  v.  HUl,  113  Maas.  2S,  to  the  point  that  a  goar- 
antor  ia  liable  at  all  eventBi  and  guarantees  the  note  aa  it  is  at  th^  time  ha 
enters  into  his  contract. 


Way  v.  Davidson. 

[12  Gbat,  4S6.] 

Pexdoeb  ot  Pbomxssort  Note  mat  Maintain  Aonas  Ai^AJsn  PtBDooa 
lOR  Ck>NyERaioN  of  the  note,  where  the  latter  has  obtained  the  nots^ 
though  without  fraud,  under  an  agreement  that  he  is  to  retpm  it  or 
another  note,  which  agreement  he  refuses  to  comply  with. 

Action  for  conversion  of  promissory  note  which  plaintiff 
held  as  pledgee,  and  which  he  had  returned  to  defendant,  the 
pledgor,  under  an  agreement  that  the  latter  was  to  return  the 
same  or  another  note,  which  agreement  he  refuses  to  comply 
with.    The  facts  appear  in  the  opinion. 

E.  Avery  and  O.  M.  Hobbs,  for  the  plaintiff. 
/.  W,  RoUinSy  for  the  defendant. 

By  Court,  Metcalf,  J.  A  pawnee  has  a  special  property  in 
the  thing  pawned,  and  can  maintain  an  action  for  the  conyeiv 
sion  or  injury  of  it  by  a  third  person:  2  Saund.  PI.  &  Pr,  47  e, 
note;  3  Steph.  N.  P.  2668;  2  Kent's  Com.,  6th  ed.,  685.  He 
can  also  maintain  replevin  against  the  pawnor  himself  far  a 
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WTongfiil  taking  by  him  of  the  thing  pawned:  Otbson  v.  Boyd,  1 
Kerr  (N.  B.),  150;  or  trover  for  a  wrongful  detention  thereof 
by  him,  though  it  may  have  come  rightfully  into  his  hands  by 
the  pawnee'8  consent:  Story  on  Bailments,  sec.  299;  Edwards 
on  Bailments,  227.  In  Hays  v.  EiddUj  1  Sandf.  248,  the 
pawnee  of  a  bond  delivered  it  to  the  pawnor  for  the  purpose  of 
his  exchanging  it  for  stock,  which  was  to  be  returned  on  the 
next  day  to  the  pawnee  as  a  substituted  security.  The  pawnor 
converted  the  bond  to  his  own  use,  and  the  pawnee  maintained 
trover  against  him  for  the  conversion.  That  case  is  not  dis* 
tinguishable  from  this. 

The  plaintiff,  in  this  case,  was  pawnee  of  the  note  for  the 
conversion  of  which  this  action  is  brought.  He  delivered  it  to 
the  defendant  (the  pawnor)  for  a  special  purpose,  on  a  promise 
by  him  to  return  it.  The  defendant  has  broken  that  promise. 
And  if  the  plaintiff  has  demanded  of  bim  a  return  of  the  note, 
and  he  has  refused  to  return  it,  such  demand  and  refusal  are 
evidence  of  a  conversion,  prima  facie  sufficient  to  support  this 
action. 

It  is  not  to  be  inferred  from  this  decision  that  the  plaintiff 
could  maintain  trover  against  a  third  person  to  whom  the  de- 
fendant might  have  transferred  the  note  after  receiving  it  from 
the  plaintiff:  Bodenhammer  v.  Newwm,  5  Jones  L.  107  [69  Am. 
Dec.  776]. 

Exceptions  sustained. 

Pluwi,  Emcr  of  Rxdelivket  to  Flbdoob:  See  ezteniiTe  note  \m 
iMchettB  ▼.  Tcwnamdf  49  Am.  Deo.  733^  dting  many  caset;  and  eee  Bcdm^ 
Kaanmer  ▼.  Ntw&om^  60  Id.  775,  and  note.  The  principal  case  ia  died  ia 
ffolme$  V.  I^rsi  NaL  BaifJe,  126  Maes.  358,  to  the  point  that  the  return  of  m 
pledged  note  for  a  partionlar  porpoee,  when  the  agreement  is  that  the  noM 
Is  to  be  again  redeUvered  to  the  pledgee,  will  not  operate  to  terminate  tke 
pledge^  il  the  pledgor  fraadnlwitly  refuee  to  to  redelirer  it. 


Bank  of  Obleans  v.  Whtttbhorb. 

[12  Oa^T,  4B0L] 

tnomMML  or  Pboiubsoet  TSUnm  vor  Disiohatino  Plici  or  PAnoHT  la  di»> 
ehargod  by  failnre  to  give  aeaaonable  notioe  of  non-pajrmenti  where  the 
note  wae  made  in  the  state  by  a  non-resident,  and  the  holder's  ageni^ 
knowing  the  maker's  residence,  sent  it  there  for  oolleotion,  bot  it  was 
retmned  not  protested,  and  axriTed  in  Boston,  the  pisor  where  it  was 
ands^  two  ds^  after  the  day  of  payment,  and  was  presented  to  the  In* 
doner,  who  declined  to  pay  i^  wheo  it  was  again  sent  to  the  maker^ 
rsaidsnoe^  preiented  to  him,  sod  protested  for  non-psyment,  and  notioe 
Umb  gmn  to  the  indoner. 
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Action  against  defendants,  as  indorsers  of  a  promissory  note. 
The  note  was  one  not  designating  any  place  of  payment,  and 
was  made  in  Boston  by  a  non-resident  of  the  state.  The  agent 
of  the  holder  of  the  note,  knowing  the  maker's  residence,  when 
the  note  fell  dne,  sent  it  there  for  collection,  hot  it  was  returned, 
not  protested,  and  arrived  in  Boston  two  days  after  the  day  of 
payment,  and  was  presented  to  the  defendants  as  indorsers,  and 
they  declined  to  pay  it.  It  was  then  again  sent  to  the  maker's 
residence,  and  protested  for  non-payment,  and  notice  then 
given  to  defendants,  after  a  period  of  about  fifteen  days  from 
the  time  of  payment  The  remaining  facts  appear  in  the 
opinion. 

H,  C,  HutehinSy  for  the  plaintiffs. 
H.  Jewelly  for  the  defendants. 

By  Court,  Metcalf,  J.  (after  stating  the  facts  as  above). 
On  these  facts,  the  question  is,  whether  the  defendants  are  lia- 
ble as  indorsers.  If  they  are,  it  is  not  because  seasonable  de- 
mand was  made  on  the  promisor,  and  seasonable  notice  of 
non-payment  given  to  them.  The  note  fell  due  on  Saturday, 
May  3d — ^the  last  day  of  grace  being  Sunday — and  no  demand 
was  made  on  the  promisor  until  nine  days  afterwards.  This 
delay  discharged  the  defendants  fix)m  their  liability  to  the 
plaintiffs  unless  the  fact  that  the  promisor  always  resided  in 
North  Carolina  excused  the  holders  from  making  personal 
demand  on  him,  or  from  using  due  efforts  to  make  such  de- 
mand. The  plaintiffs  rely  on  this  fact  to  sustain  their  action, 
and  cite  the  decision  in  Smith  v.  PhUbrieky  10  Gray,  252  [G9 
Am.  Dec.  315],  as  conclusive  in  their  favor.  That  was  an 
action  by  an  indorser  against  a  prior  indorser  of  a  note  made 
in  Boston  by  one  whose  only  residence  and  place  of  business 
were  in  Texas,  and  on  whom  no  demand  was  made;  and  it 
was  decided  that  no  demand  on  him  was  necessary  to  charge 
the  defendant.  The  court  said  there  was  no  evidence  to  show 
whether  the  plaintiff,  or  any  of  the  subsequent  holders  of  the 
note,  knew  where  the  promisor's  residence  was;  that  if  his 
residence  had  been  known  to  the  holder  at  the  maturity  of  the 
note,  it  might,  perhaps,  have  been  incumbent  on  him  to  for- 
ward it  to  Texas  for  presentment,  as  was  held  in  Taylor 
V.  Snyder,  3  Denio,  145  [45  Am.  Dec.  457]. 

In  the  case  before  us,  the  plaintiffs'  agent,  whom  they  em- 
ployed to  purchase,  and  also  to  collect  the  note,  knew  where 
Moore's  residence  was;  and  the  legal  effect  of  his  knowledge 
of  that  fact  is  the  same  as  would  have  been  the  effect  of  theif 
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knowledge  of  it.  Notice  to  an  agent,  whilst  he  is  concerned  for 
the  principal,  is  notice  to  the  principal  himself.  And  we  are 
of  opinion,  as  intimated  in  Smith  v.  PhiUbriek^  supra^  that  by 
reason  of  the  plaintiffs'  knowledge,  through  their  agent,  of  the 
place  of  Moore's  residence,  a  demand  on  him  there,  and  Rea- 
sonable notice  of  his  default,  were  prerequisites  to  the  defend- 
ants' liability  as  indorsers.  We  think  this  case  is  within  thn 
general  and  familiar  rule  which  Applies  to  the  holders  of  in- 
dorsed notes,  and  not  an  exception  to  that  rule. 

When  a  resident  in  the  state,  after  giving  a  note,  removes 
from  the  state  and  takes  up  a  residence  out  of  the  state,  it  has 
been  repeatedly  decided  that  it  is  not  necessary,  in  order  to 
charge  an  indorser  of  the  note,  to  demand  payment  of  the 
promisor  at  his  new  residence.  This  exception  to  the  general 
rule  which  requires  demand  on  the  promisor  and  notice  to  the 
indorser,  seems  to  be  established.  But  we  see  no  suflicient 
reason  for  taking  the  present  case  out  of  that  rule.  And  we 
hold,  that  where  the  maker  of  a  note,  when  it  is  made  and  in- 
dorsed, has  a  known  residence  out  of  the  state,  which  residence 
remains  unchanged  at  the  maturity  of  the  note,  demand  must 
be  made  on  him,  or  due  diligence  used  for  that  purpose,  and 
notice  of  non-payment  given  to  the  indorser  before  the  indorser 
can  be  charged.  So  it  was  decided  by  the  court  of  appeals  in 
New  York  in  Taylor  v.  Snyder^  3  Denio,  145  [45  Am.  Dec.  457], 
and  in  Spies  v.  GUmore^  1  N.  Y.  321.  In  this  last  case,  Bron- 
son,  J.,  said:  '*The  only  excuse  which  has  been  offered  for  not 
making  demand  is  that  it  would  have  been  inconvenient  to  go 
or  send  to  Matamoras  for  the  purpose.  It  is  often  inconven- 
ient to  present  the  note  for  payment,  when  the  maker  and 
holder  both  reside  in  the  same  state;  and  yet,  when  the  maker 
has  a  known  place  of  residence,  and  there  has  been  no  change 
of  circumstances  after  the  giving  of  the  note,  mere  trouble  or 
inconvenience  to  the  holder  has  never  been  held  a  good  excuse 
for  omitting  demand.  And  this  is  so,  however  wide  asunder 
the  maker  and  holder  may  live.  If  the  plaintiff  wished  to 
avoid  the  inconvenience  of  sending  to  Matamoras,  he  should 
have  made  the  note  payable  in  New  York,  or  got  an  indorse 
ment  with  a  waiver  of  demand.  He  has  no  right  to  change 
the  contract  which  the  indorser  made,  for  the  purpose  of  pro* 
meting  his  own  convenience." 

Judgment  for  the  defendants. 

Demand  ow  Paymknt  of  Notk,  whxrb  must  bb  Madb:  See  Taylor  t« 
anfder,  4ff  Am.  Dec  457,  and  caaee  in  note  467:  SmUh  ▼.  PkObrkk,  69  Id. 
tlfti  ammr  ▼.  If  AiCe/y.  Id.  126.  mod  note  129. 


STEABNa   1 

«       rii  QuY, 

To  PMora  OwKHSHir  or  Vhskl,  In  ig 
TEB  or  TnuL  or  t,  oartified  eop7 
mod  meta  ol  ownanhip  are  clearljr  ootD 

MmmHCM  o«  Naiu  amo  Pobt  Paiktkd 
to  show  to  what  port  ahe  belongs, 
eridenca  of  ths  nnidaDca  oC  bar  owne 

UMfKR  ov  VuBEi.  IK  FoBuax  Pokt,  ' 
ha  hare  no  other  meaiu  may  pled^  t 
for  monay  needad  to  pay  tba  offioera 
bo  i«0OTered  of  the  owner,  if  tha  la* 
Ana  diligenca  to  Moertaiii  tbo  PBoeM 
■i^,  good  faith,  and  ii;iipmn»,  ara  foi 

AcTttas  against  the  owner  of  a 
to  the  master  in  a  port  in  anothei 
orew.    The  iacts  appear  in  the  of 

H.  W.  Pome  ond  T.  F.  Nutter,  l 

Jf.  Dyer,  jun.,  for  the  plaintiffa. 

By  Court,  Bioklow,  J.  It  was 
register  of  the  vessel  or  a  certifiec 
defendant  was  owner. 

Evidence  of  poeseesion  and  ac 
competent:  Abbott  on  Shipping, ' 
494;  Wetton  v.  Penniraan,  1  Masot 
eible  to  show  that  the  name  of  a 
the  stem  of  the  bark.  By  the  ac 
required  that  every  registered  an 
her  name  and  the  port  to  which  8 
characters  on  her  stem:  U.'S.  SI 
c:.  46,  see.  11.  As  it  is  fair  and 
owner  has  complied  with  the  requ 
the  name  of  a  port  is  painted  on  i 
jyrima  Jade  evidence  <tf  the  reside 

The  instmctionB  given  to  the  ji 
accnrate,  and  well  adapted  to  tl 
master  to  borrow  money  in  a  fi>re 
owner,  in  his  absmce  and  where  t 
of  the  vessel,  is  clear  and  anqaee 
this  authority  is  equally  clear.  I 
fyr  the  vessel;  that  is,  it  most  be 
a  prudent  perstm  would  deem  to 
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under  the  drcumBtanoes  in  which  the  vessel  is  placed.  But 
we  do  not  understand  that  a  master  can  in  no  case  borrow 
money  on  the  credit  of  the  owner  to  pay  an  existing  liability 
or  a  debt  already  incurred.  There  may  be  such  a  limitation 
on  his  authority,  where  repairs  have  been  done  or  supplies 
furnished  on  the  personal  credit  of  the  owner  and  without  any 
stipulation  for  payment  in  ready  money:  Bddon  y.  OampbeUj 
S  Exch.  88G.  But  no  such  restriction  on  the  power  of  the 
master  exists  where  a  debt  has  been  duly  contracted  which 
constitutes  a  lien  on  the  vessel  or  cargo  capable  of  immediate 
enforcement  in  a  foreign  port.  On  the  contrary,  in  such  cases 
the  master  would  have  power  even  to  give  a  pledge  of  the  ve^- 
sel  by  way  of  bottomry,  and  a  fortiori  to  pledge  the  personal 
credit  of  the  owner  of  the  vessel:  The  Alexander,  1  Dods.  280; 
The  Vibiliay  1  W.  Bob.  1.  The  questions  whether  the  money 
was  necessary  under  the  circumstances  in  which  the  vessel 
was  situated  at  the  time  of  the  loan,  and  whether  the  master's 
position  was  such  as  to  constitute  him  the  authorized  agent  of 
the  owner  to  borrow  money,  were  proper  for  the  consideration 
of  a  jury:  Johria  v.  Simon8,  2  Q.  B.  425;  Arthur  v.  Barton,  8 
Mee.  &,  W.  138.  And  they  were  submitted  to  them  under  in- 
structions to  which  we  can  see  no  valid  objection. 
Exceptions  overruled. 

Registry  or  VssaxL,  Eirscr  as  Bvidenob  or  Owkxbbhzp:  See  Bradbmy 
▼.  Johnmm,  66  Am.  Dea  264;  Lmoote  y.  Wright^  62  Id.  316^  and  note. 

Mjstxr  or  Vessel,  Authoeitt  to  Pledge  CaEDrr  or  Ownbbs  nr  ToBt 
EiON  PoBT:  See  MeCkUan  v.  Cox,  58  Am.  Deo.  126,  and  caees  in  note  738; 
end  Bee  Neffus  v.  Simptfm,  99  Mass.  393»  and  Warren  ▼.  SbilfiM,  104  Id.  606^ 
where  the  principal  caae  ia  cited  to  the  point  thai  the  master  may  so  aeonre 
credit  for  aaoh  things  as  are  reaaonably  neoeaaaiy  and  proper  for  the  manage 
ment  of  the  Teasel  and  oon^etion  of  tiie  voyage. 


Colb    v.    Union   Mutual    Ins.  Co.     Gtookin  v. 
Nbw  England  Mutual  Mabinb  Ins.  Co. 

[12  Gn^T,  SOL] 

Fouor  or  Ihsubaece  on  Ship  ior  One  Ysab,  and  "if  the  ship  is  at  sea  al 
the  end  of  the  year,  then  to  oontinne  at  pro  rata  premium  nntil  aba 
amves  at  her  pwt  of  destination,"  will  terminate  when  the  ahip,  at  the 
end  of  the  year,  is^  or  afterward  first  arriTes,  at  some  port  to  which  she 
is  sent  to  take  in  oaigo;  and  this,  though  the  place  is  not  a  port  by  law^ 
hot  merely  a  roadstead,  and  is  not  the  final  destination  of  the  TesaeL 

Law  ov  Mabine  Insurance  Pougibb  on  Tdie  and  iob  Bound  VorAoa 
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Action  on  an  insuraDce  policy.    The  opinion  states  the  facta 

S.  Bartletij  B.  R.  CuHis,  R.  ChoaUj  and  W.  TiUan,  for  the 
plaintiffs. 

/.  H.  Clifford^  R.  FleUher^  and  S.  E.  SewaU^  for  the  defend- 
ants. 

By  Cooit,  Dewet,  J.  In  the  case  of  ChoHn  ▼.  New  Engfa$id 
MiUuai  Marine  Ins.  Co,^  the  question  is  whether  the  policy  on 
the  Waterwitch  was  in  force  on  the  first  of  June,  1855.  It  is 
contended,  on  the  part  of  the  plaintiff,  that  the  conditional  ex- 
tension of  time  covers  the  vessel  daring  the  entire  round  voy- 
age, to  ber  return  to  Boston,  and  that  she  would  be  "at  sea" 
until  her  arrival  at  such  final  port,  no  matter  how  many  inter- 
mediate voyages  from  port  to  port  she  might  have  made  after 
the  expiration  of  the  year.  On  the  other  hand,  on  the  part  of 
the  defendants,  it  is  insisted  that  if  the  vessel  was,  at  tJio  ex- 
piration of  the  year,  in  any  port,  or  if  then  at  sea,  whenem 
she  should  return  into  port,  although  it  was  an  intermediate 
port  to  which  she  had  resorted,  for  any  purposes  of  the  voyage, 
the  conditional  extension  of  the  time  beyond  one  year  was  of 
no  further  effect 

The  general  character  of  this  policy  would  seem  to  be  that 
of  a  time  policy.  As  such,  it  has  the  privilege  of  greater  lati- 
tude in  the  voyage,  and  freedom  of  risk  from  loss  of  insurance 
by  deviation  or  change  of  purpose  as  to  the  particular  ports  to 
be  visited.  But  with  these  benefits,  there  comes  also  the  in- 
convenience of  the  limitation  of  time  stated  in  the  policy,  which 
may  expire  before  the  contemplated  round  voyage,  has  been 
fully  accomplished.  The  distinction  beween  the  two  classes 
of  policies,  those  on  time  and  those  for  a  round  voyage,  is  well 
recognized,  and  may,  perhaps,  throw  some  light  upon  the  in- 
quiry whether  this  policy  was  to  continue  untU  the  whole  voy- 
age was  completed,  and  the  vessel  moored  in  safety  on  her 
final  return  to  her  home  port  in  the  United  States.  As  an 
original  question,  the  proper  view  to  be  taken  of  this  policy,  as 
it  seems  to  us,  would  be  to  consider  it  as  a  time  policy,  intended 
by  the  parties  to  continue  one  year,  and  then  to  expire,  wher- 
ever the  vessel  might  be  at  the  expiration  of  that  time,  if  then 
in  port  an3nf7here;  and  that  the  stipulation  to  continue  longer 
than  a  year,  if  then  at  sea,  must  naturally  be  taken  to  be  a 
provision  of  a  limited  and  temporary  character,  defeasible  on 
her  return  to  a  port,  and  not  one  that  would  give  the  policy  the 
Indefinite  duration  attaching  to  a  policy  for  a  round  voyage. 
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The  plaintiff  relies  upon  the  case  of  Wood  v.  New  England 
Marine  Ins.  Co.^  14  Mass.  81  [7  Am.  Dec.  182],  as  decisive  of 
the  present  case.  The  broad  doctrine  is  stated  in  the  opinion 
of  the  court  delivered  in  that  case,  that  a  vessel  is  '*  at  sea," 
within  the  meaning  of  that  clause  in  the  policy,  ^'  while  on  her 
voyage  and  pursuing  the  business  of  it,  although  during  a  part 
of  the  time  she  is  necessarily  within  some  port,  in  the  prose- 
cution of  her  voyage."  To  that  case  as  an  authority,  it  is  ob- 
jected, however,  that  the  facts  thereof  well  authorized  the 
plaintiff  to  maintain  his  action  independently  of  any  such 
doctrine  as  was  stated  in  the  opinion  of  the  court,  and  now  re- 
lied on  as  an  authoritative  adjudication  of  the  present  ques- 
tion. Its  value  as  an  authority  for  the  present  case  must  de- 
pend very  much  upon  the  precise  question  there  presented  and 
necessarily  arising  upon  the  facts.  The  policy  in  that  case 
was  for  twelve  calendar  months,  from  the  thirtieth  of  Decem- 
ber, 1806,  with  this  memorandum  at  the  foot  of  the  same: 
"  Should  this  vessel  be  at  sea  at  the  expiration  of  the  above 
period,  the  risk  is  to  be  continued  until  her  arrival  at  a  port 
of  discharge."  The  question  which  seems  to  have  received 
the  more  foil  consideration  of  the  court  was  that  as  to  the  lia- 
bility of  underwriters  for  a  loss  arising  from  an  alleged  viola- 
tion of  the  Milan  decree.  It  appeared  that  the  vessel  was  in 
the  port  of  Bristol  from  the  twenty-fifth  of  December,  1807,  to 
the  twentieth  of  January,  1808,  having  been  captured  by  a 
British  private  armed  ship,  and  carried  there  by  her  captors 
under  pretense  that  she  was  bound  to  an  enemy's  port.  The 
vessel  proceeded  to  sea  from  Bristol  on  the  twentieth  of  Janu- 
ary, 1808,  and  was  subsequently  captured  by  a  French  priva- 
teer. The  court  held  that  the  clause  of  the  policy  above 
quoted  continued  the  policy,  though  the  vessel  was  at  the  ex- 
piration of  the  year  in  the  port  of  Bristol,  having  been  brought 
there  by  a  private  armed  ship  against  the  will  of  the  master, 
so  that  a  loss  having  occurred  on  her  voyage  from  Bristol  to 
Amsterdam,  her  original  port  of  destination  and  discharge,  the 
insurers  were  liable. 

The  case  presented  this  peculiar  feature,  which  does  not 
exist  in  the  present  case,  that  the  vessel  was,  by  an  armed 
force,  carried  into  port,  against  the  will  of  the  master.  The 
only  port  to  which  she  had  arrived,  and  which  could  be  said 
to  have  taken  her  case  out  of  the  condition  of  a  vessel  *'  at  sea," 
was  this  port  of  Bristol,  to  which  she  had  been  wrongfoUy  car- 
ried by  superior  force.  But  the  extension,  in  case  she  was  at 
was  to  oontinne  ^  until  her  arrival  at  a  port  of  discharge," 
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wad}  BHstol'  was-  net^  her  porti  of  diBcharge.  That  was  Axnster* 
dBm,  and-  she  was'  lost  by  one  of  the  perils  insured  againal 
befbre^reaohing  Amsterdam.  The  case  was  therefore  one  dir* 
reetly  felling  within  the  condition  of  being  ^^  at  sea,"  on  her. 
direct  voyage  from  Beverly,  her  place  of  departure;  and  if  bee 
putting  in  and  stay  at  Bristol  was,  by  reason  of  its  being  hf 
an  armed  force,  and  against  her  will,  to  be  considered  as  th». 
termination  of  the  voyage,  or  arrival  at  a  port  of  discharge,  thft 
pikintiff  might  well  be  entitled  to  recover  on  his  policy.  No 
such  question  arose  as  to  whether,  under  that  policy,  the  undeih 
writers  would  have  been  liable  for  a  loss  occurring  on  a  retum- 
voyage  from.  Amsterdam,  commenced  after  the  expiration  of 
the  year.  The  vessel  never  reached  Amsterdam,  her  first  and 
intermediate « port  of  destination.  The  only  point,  therefore, 
required  to  be  decided  in  that  case  was  whether  the  vessel, 
not  having  reached  Amsterdam  within  the  year,  and  having 
been  in  a  port  only  as  carried  there  by  force  by  a  British  pti* 
vate  armed  vessel,  was,  within  the  meaning  of  the  policy,  ^'  at 
sea"  at  the  expiration  of  the  year.  Assuming  the  putting  in 
and  stay  at  Bristol  to  be  an  act  for  which  the  assured  was  not 
responsible,  and  not  affecting  the  policy,  the  case  was  clearljp 
f6r  the  plaintiff  as  to  the  duration  of  the  risk,  and  this  without 
deciding  the  further  question  now  raised.  Upon  the  more 
general  question,  the  subject  of  the  present  inquiry,  no  author* 
ities  were  cited.  Indeed,  the  ground  taken  by  the  plaintiff's 
counsel  would  seem  to  have  been  merely  that,  while  under  this 
illegal  seizure  and  detention,  and  the  consummation  of  her 
voyage  to  Amsterdam  having  been  thereby  prevented,  such 
detention  and  carrying  into  a  port  would  not  be  an  arrival  at 
a  port  of  discharge  within  the  contemplation  of  the  parties  to 
the  policy.  The  cases  cited  by  the  counsel  on  that  hearingi 
of  Scott  V.  Thampsorij  1  Bos.  A  Pul.,  N.  B.,  181,  and  Robinson 
V.  Marine  Ins.  Co,j  2  Johns.  89,  were  only  to  that  point. 

No  authority,  it  is  believed,  could  then  or  can  now  be  found 
to  support  the  broad  proposition  contended  for  by  the  plaintiff^ 
unless  it  be  the  case  of  Wood  v.  New  England  Marine  Ins,  Oo^ 
14  Mass.  81  [7  Am.  Dec.  182].  We  look  in  vain  for  any  Eng- 
lish cases  bearing  upon  the  subject.  Our  own  case  of  Bowen  v. 
H-ype  Ins.  Co.,  20  Pick.  276  [32  Am.  Dec.  213],  furnishes  no 
authority  for  this  doctrine.  The  case  of  Wood  v.  New  En^nd 
Marine  Ins.  Co.,  supra^  was  referred  to  in  the  opinion  pn> 
nounced  in  that  case,  but  merely  as  a  case  where  it  had  been 
decided  that  a  vessel  might  be  deemed  '^  at  sea  "  while  on  a 
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fftareign  Tcgrage,  though  the  vessel  had  been  eoptendtand  da- 

*tained  in  a  foreign  port,  and  was  so  ilutained  until  After  -Ifae 

aezpiration  of  the  year,  and  her  voyage  to  her  .port  jnf  'deitiiia- 

'tion  and  discharge  delayed  thereby;  and  that  nponiiesomixig 

her  voyage  after  the  year,  she  might  be  considered  ^asrentiUed 

to  all  the  privileges  of  being  ''at  sea".dnring  her  illegal  delen« 

ttion.    The  case  of  Bowen  v. Hope  Jns.  Co.j9upnij  was  this:  ;Ati 

iosarance  was  effected  to  the  amonntiof  five  thousand  .doUas 

on  the  brig  "  at  and  from  Boston,  toand  at  all  portS4Uid ipkuees 

.to  which  she  might  proceed,  for  one  year  from  'the  -siarthiaf 

October,  1834,  and  if  the  vessel  should  be  at  sea  iwhen  the  >year 

^expired,  then  the  risk  was  to  continue  until  her.arriral.atJMr 

port  of  destination  and  discharge."    The  ymsmUtfa  .the  <;wenty« 

second  of  June,  1835,  sailed  for  Rotterdam,  from  which  place 

she  was  to  proceed  to  Bangor,  in  Wales,  for  a:oargo  of  :slates» 

and  thence  to  Boston;  and  on  her  return  passage  .from. Bangor 

to  Boston  she  sustained  damage  by  perils*,  of  the  seas,  for  whitih 

^the  action  was  brought.    The  defense  was  that  ^the^vessel  was 

•at  Bangor  at  the  expiration  of  the  year.    It  w&s  conceded  that 

-she  was  there,  and  in  prosecution  of  her  voyage,  and  withihe 

'intention  of  proceeding  on  the  same.    On  the  twenty-fifth  ol 

•  September,  1835,  she  had  dropped  down  several  miles  below 

Bangor,  but  was  detained  by  head  winds  and  eame  .to:  anchor, 

and  did  not  actually  get  to  sea  until  the  eighth  of  October, 

after  the  year  had  expired.    The  question  argued  and  decided 

was,  whether  the  vessel  had  sailed  or  commenced  her  voyage 

from  Bangor  previously  to  the  eighth  of  October;  and  the  court 

held  that  enough  was  done  to  put  the  vessel  ^'  at  sea  "  within 

the  terms  of  the  policy,  before  the  expiration  of  the  year. 

This  question  was  directly  considered  'by  the  supreme  court 
of  New  York,  and  subsequently  by  the  court'iif  errors,  in  «the 
case  of  ATfierican  Ins.  Co.  v.  Huttorij  reported  in  24 'Wend.*  330; 
and  in  the  lower  court  under  the  name  of  Sutton  v.  iAmeviean 
Ins.  Co.j  in  7  Hill,  821.  It  was  a  suit  'upon  a  ttime  policy  on 
the  brig  Champion,  for  twelve  calendar  months,  commencing 
on  the  twenty-first  of  January,  1835,  and  '^if  at  jnaiat  the  ex- 
piration of  the  term,  the  risk  to  continue  at  the  same  rate  of 
premium  until  her  arrival  at  the  port  of  destination."  She 
sailed  from  New  York,  intending  to  proceed  to  8t.  Barts  and 
Curacoa,  and  then  return  to  the  United  States.  After  landing 
at  those  places,  she  went  to  St.  Thomas  for  the  purpose*of  tak* 
ing  in  her  cargo,  where  she  arrived  on  the  sixth  of  Januaiy, 
1836,  and  remained  there  until  the  twentyHMCond  of  •  Jammy, 
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hong  neoenarily  detained  dmiiig  that  time  far  r^ain.  Sha 
ihen  oommenoed  taking  in  a  cargo,  and  Bailed  thenoe  far  New 
York  oo  the  thirtieth  of  Jannarj,  bat  was  stranded  and  left 
aa  the  Toyage.  It  waa  held  bj  the  oonrt  of  errorB  that  she 
waa  not  ^ataea"  when  the  time  specified  in  the  policj  exfared, 
Imt  in  a  port  of  destinatkxi,  and  that  the  nnderwriters  were 
therefore  discharged.  It  waa  there  contended  on  the  part  of 
the  plaintiff  that  the  parties  most  harve  contemplated  the  home 
port  as  the  port  of  destination;  that  the  pnmsioQ  "^if  at  sea" 
at  the  end  of  the  year,  then  to  continue  until  her  arrival  at  the 
port  of  destination,  waa  intended  to  afford  prolectioo  to  the 
Tesael  until  her  arrival  at  her  home  port  in  New  York;  and 
that  daring  the  whcde  period  of  her  absence  in  the  {ffosecatioq 
of  her  trading  Yoyage  the  yessel  was  ^atsea"  within  the  trae 
meaning  of  the  policy,  indoding  aa  well  the  time  of  her  de- 
tention in  port  as  the  time  of  her  sailing  on  the  high  seas.  It 
appeared  in  that  case  that  the  vessel  had  made  her  arrange- 
ments for  returning  to  New  York,  and  was  contracting  far 
freight  before  the  year  expired.  In  that  case,  it  was  held  by 
both  those  tribunals  that  such  policy  would  eiqiire  by  ita 
limitation  whenever  the  vessel  was  at  an  intermediate  port 
after  the  expiration  of  the  year,  and  the  term  *'  if  at  sea"  did 
not  extend  the  policy  to  her  arrival  at  her  home  port  of  desti- 
nation. Chancellor  Walworth,  in  giving  his  opinicMi,  says: 
'*The  term  ^at  sea'  is  necessarily  placed  in  contrast  with  a 
port  of  destination."  "Her  last  port  of  destination,  when  she 
was  at  sea,  after  she  left  Curacoa,  was  St.  Thomas,  for  she  in- 
tended to  go  there  for  the  cargo  of  coffee."  "  Upon  such  a 
construction  "  as  the  plaintiff  contended  for,  "if  the  brig  bad 
been  at  Baltimore  on  the  twenty-first  of  January,  1836^  she 
might  have  taken  in  a  cargo  upon  the  usual  trading  voyage, 
by  the  way  of  Cape  Horn  and  the  Pacific  to  the  East  Indies 
or  China,  and  back  by  England  to  New  Yoik.  In  fiict,  there 
would  be  no  termination  of  the  risk  until  the  vessel  was  ac- 
tually lost,  or  was  sold  by  the  assured,  so  long  as  she  omtinued 
to  carry  freight  from  port  to  port  without  returning  to  New 
York,  where  it  is  said  the  plaintiff  resides:"  Hutton  v.  AtMr* 
ican  I'M,  Co,y  7  Hill,  325,  329.  In  answer  to  the  case  of  IFbod 
V  New  England  Marine  Ins.  Co.,  14  Mass.  31  [7  Am.  Dec. 
182],  which  was  cited  to  the  court  as  a  decision  upon  that 
question,  the  chancellor  says:  ^^The  actual  decision  cannot 
well  be  questioned,  though  the  language  of  the  judge  who  de- 
livered the  opinion  of  the  court  went  much  further  than  was 
ealled  for  by  the  facts  in  the  case,  or  llie  terms  of  the  poJicy/ 
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'*The  loss  occurred  before  she  reached  her  port  of  discharge.'^ 
^But  if  Amsterdam  was  intended  to  be  a  port  of  discharge  of 
that  vessel,  and  the  twelve  months  had  expired  after  she  had 
arrived  in  safety  at  that  port,  I  cannot  concur  in  the  opinion 
of  the  learned  chief  justice,  that  the  terms  of  the  policy  would 
have  continued  the  risk  until  the  return  of  the  vessel  to  the 
port  whence  she  last  sailed  in  the  United  States:''  Hutton  v. 
AfMriean  Iub.  Co,j  7  Hill,  827,  828.  In  the  same  case,  in  the 
supreme  court,  it  was  held  that  "at  sea"  was  used  in  opposi- 
tion to  being  in  port,  and  arriving  at  "the  port  of  destination" 
meant  any  port  of  destination,  whether  at  home  or  abroad,  for 
lading  or  discharge,  or  any  other  object  or  business  voluntarily 
pursued:  American  Ins.  Co.  v.  Huttanj  24  Wend.  836. 

In  Eyre  v.  Marine  Ins.  Co.,  6  Whart  247,  the  supreme  court 
of  Pennsylvania,  in  a  case  where  the  vessel  was  insured  "for 
and  during  the  term  of  twelve  calendar  months,  ending  on  the 
tenth  day  of  November,  1888,  with  liberty  of  the  globe,  and  if 
at  sea  at  the  expiration  of  said  twelve  months,  the  risk  to  con- 
tinue at  the  same  rate  of  premium  until  her  arrival  at  her  port 
of  destination  in  the  United  States,"  held,  that  upon  a  proper 
construction  of  the  terms  of  the  contract,  the  underwriters  were 
not  liable  after  the  expiration  of  the  year,  unless  the  vessel  was 
in  fact  on  her  voyage  to  her  port  of  destination  in  the  United 
States;  that  it  was  a  contract  for  a  limited  period,  and  ex- 
tended beyond  the  year  only  in  case  the  vessel  was  at  sea  on 
her  voyage  to  a  port  in  the  United  States.  The  vessel  had 
sailed  on  a  voyage  from  Rio  Janeiro,  in  South  America,  to  the 
Island  of  Jersey  in  the  British  channel,  leaving  on  the  ninth 
of  October,  and  being  at  sea  on  the  tenth  of  November,  1888, 
and  afterwards,  while  at  sea  on  this  voyage,  suffered  the  dam- 
age for  which  the  action  was  brought.  The  court  says  that 
the  plaintiff's  construction  strikes  time  out  of  the  agreement, 
and  if  the  intention  of  the  parties  had  been  as  alleged  by  the 
plaintiff,  no  period  of  time  should  have  been  introduced,  as  it 
has  no  effect  This  case  differs  from  those  we  have  been  con- 
sidering, and  limits  more  strictly  the  privilege  of  the  ship  if 
"at  sea,"  as  she  was  in  fact  "at  sea"  on  the  day  the  policy 
expired,  but  as  the  court  held,  on  a  voyage  without  the  terms 
of  the  contract.  This  case  subsequently  was  again  before  the 
court,  upon  the  question  of  the  competency  of  evidence  of  usage 
among  merchants  and  insurers,  tikst  a  voyage  described  as 
this  was  in  the  policy  was  understood  to  be  an  insurance  that 
WQiold  cover  a  voyage  from  a  foreign  port  to  another  foreign 
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porty  whkh  had  heen  <H>mineiiced  within  the  year;  and  it 
held  that  such  evidence  of  naage  was  con^wtent:  Eyre  ▼• 
Jdarine  Ins,  Ca,  6  Watts  A  8. 116.  The  usage  theie  offered 
io  be  shown  does  not  however  reach  the  present  case.  It  waa 
lonly  to  show  that  a  vessel  might  be  ''at  sea"  at  the  expiratiOQ 
«of  the  policy,  if  then  sailing  to  a  foreign  port.  This  the  de- 
fendants do  not  deny,  but  say  that  after  reaching  that  foreign 
port  in  safety  after  the  year,  or  when  she  is  actually  in  such 
foreign  jKvt  at  the  expiration  of  the  year,  the  limitation  takes 
effect 

That  the  term  ^poit  of  destination"  is  applicable  to  any 
tireign  ])ort  at  which  a  vessel  may  have  arrived  in  the  course 
of  her  voyage  is  clearly  recognised  in  various  cases  where  the 
snbject  of  seamen's  wages  has  arisen:  Millat  v.  L&veUj  2  Dane 
Abr.  461;  ThompBon  v.  Faussat^  Pet.  C.  C.  182;  Oiles  v.  Brig 
Cynthia^  1  Pet  Adm.  203;  BtanOuird  v.  Buetnamy  3  Greenl.  1. 

The  supreme  court  of  New  York,  in  UfUon  Ins.  Co,  v.  Tyen^ 
i  Hill  (N.  Y.),  118,  in  a  caseof  a  stipulation  for  extending  the 
policy,  ^'if  at  eea,  until  the  arrival  of  the  vessel  at  her  port  of 
destination  in  the  United  States,"  had  held  that  the  language 
fixed  the  port  of  destination  to  be  the  home  port  in  the  United 
Btates.  The  case  of  HutUm  v.  American  Ineurance  Co.^  7  Hill, 
829,  did  not,  so  far  as  I  learn,  question  the  character  of  such  a 
policy,  while  it  gave  an  entirely  oiqpoelte  canstruction  to  a 
ipolicy  like  that  in  the  present  case. 

We  have  no  doubt  the  policy  might  have  been  so  drawn  as 
to  cover  the  risk  incurred  during  the  whole  voyage  and  return 
io  the  home  port,  notwithstanding  the  vessel  might  have  been 
at  an  intermediate  port  at  or  after  the  expiration  of  the  year. 
BvA  in  such  caae  it  would  much  more  resemble  a  voyage  policy 
than  a  time  policy,  and  time  might  as  well  be  stricken  out  of 
the  policy.  Here  the  policy  was  one  with  the  time  of  its  dura- 
tion limited  to  the  period  of  a  year.  It  is  true  that  there  was  a 
conditioa,  but  this  should  be  read  as  a  eondition  Adapted  to  a 
iime  policy.  There  is  really  no  limitation,  if  it  be  not  the  first 
arrival  of  a  vessel  fipom  sea  in  any  port  after  the  expiration  of 
the  year.  Giving  it  this  oonstniotion,  you  leave  it  a  time  pol- 
icy with  the  reasonalite  'condition,  and  one  soitable  and  proper 
to  give  opportunity  for  learning  as  to  the  state  4d  the  ship  and 
procuring  new  insurance,  or,  if  lost  en  a  voyage  not  completed 
b;  her  netom  to  a  port  of  chaicging  the  loss  upon  the  insurersi 
sriihirat  any  embarrassment  in  fixing  the  precise  day  of  the 
Ubb,  and  showing  that  it  was  previous  to  the  expiration  of  the 
year.    As  it  seems  to  us,  the  proper  construction  of  the  policy 
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in  the  present  case  is  that  if  the  vessel  was  at  theexpiiatioii  of 
4he  year  in  any  port,  or  if  then  at  sea,  whenever  she  should  re- 
torn  into  port,  although  it  was  an  intermediate  port  to  which 
she  had  resorted  for  the  purposes  of  the  voyage,  the  conditional 
extension  of  the  time  beyond  one  year  ceased  to  have  any 
further  effect;  and  that  such  policy  could  not  cover  losses 
•ocurring  at  any  period  subsequent,  or  the  vessel  be  considered 
at  sea  at  all  times  until  her  return  to  her  home  port 

The  further  inquiry  is,  Was  the  Waterwitch  at  an  inter- 
mediate port  of  destination  on  the  twenty-seventh  of  May, 
1856,  when  the  year  expired?  She  arrived  at  Ypala  on  the 
nineteenth  of  May,  commenced  taking  in  her  cargo  on  the 
iwenty-first  of  May,  and  proceeded  in  the  business  of  loading 
till  the  thirtieth  of  May.  She  went  there  voluntarily,  and 
nnder  the  charter-party  by  which  she  was  to  go  to  Ypala,  and 
Aere  take  a  full  cargo  of  Brazil-wood.  This  was  the  situation 
at  the  vessel  when  the  year  named  in  the  policy  expired.  But 
it  is  said,  on  the  part  of  the  plaintiff,  that  Ypala  is  not  a  port 
of  entry,  nor  a  port  in  any  legal  sense;  not  a  haven,  not  a  pott 
ma  described  by  Lord  Hale.  It  is  conceded  that  it  is  not  a  p(»*t 
of  entry  and  clearance,  and  has  no  custom-house;  that  there 
is  no  haven  or  harbor  there;  and  that  that  part  of  the  coast 
where  Ypala  is  situated  lies  open  to  the  sea.  In  the  charter- 
party,  it  was  described  thus:  '' Getting  a  license  to  load  Brazil- 
wood at  Ypala,  to  proceed  to  the  latter  port  or  place  and  there 
lo  take  a  full  cargo  of  Brazil-wood."  It  is  a  place  of  trade  for 
Brazil-wood,  and  vessels  proceed  and  stop  there  for  this  pur- 
pose. The  evidence  tends  to  show  that  Ypala  is  often  called 
a  port.  It  was  so  called  in  the  protest  in  the  present  case, 
certified  by  the  local  judge.  The  question  recurs,  whether 
Ypala  was,  within  the  meaning  of  the  policy,  a  port  of  destina- 
tion. Was  the  Waterwitch  "at  sea"  during  the  eleven  days 
she  was  lying  at  Ypala,  taking  in  her  loading? 

Tb  some  purposes,  certainly,  a  «sual  place  of  stopping  for 
loading  or  obtaining  a  cargo  is  a  port  of  destination.  To  some 
purposes,  the  term  "port"  has  in  policies  of  insurance  been 
held  broad  enough  to  embrace  tbe  case  of  vessels  loading  and 
unloading  in  an  open  roadstead,  as  m  Coekey  v.  Atldnsony  2 
Bam.  A  Aid.  460.  In  the  case  of  De  Ixmguemere  v.  New  York 
Fire  Ins.  Co.j  10  Johns.  120,  the  court  held  that  the  term 
^pori"  might  be  properly  applied  to  places  resorted  to  and 
used  for  the  purposes  of  loading  and  unloading  cargDeSi  al^ 
though  they  were  mere  open  roads  hajring  no  harboccu 
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In  the  present  case,  the  Waterwitch  had  oeitainlj  reached 
her  port  of  destination.  She  had  prcvioasly  obtained  a  license 
to  proceed  to  Ypala,  and  had  accomplished  that  purpose.  She 
was  making  no  voyage,  but  was  at  rest  at  the  place  sought, 
and  accomplishing  the  purpose  of  her  voyage  to  Ypala,  taldng 
in  a  cargo  of  Brazil-wood  at  her  leisure.  She  had  been  so  sit- 
uated for  eleven  days,  the  last  four  of  which  were  after  the  ex- 
piration of  the  year. 

It  is  said,  however,  that  she  merely  stopped  on  the  way  at 
Ypala  in  the  prosecution  of  a  voyage  to  New  York.  This  might 
have  been  equally  true  if  Ypala  had  been  to  all  intents  and 
purposes  a  legal  port,  and  an  unquestionable  intermediate  port 
of  destination.  It  would  have  been  equally  true  if  the  vessel 
had  been  lost  at  San  Bias,  which  is  conceded  to  be  a  port 

This  policy,  it  is  to  be  remembered,  was  a  time  policy,  ex- 
piring by  its  own  limitation  in  one  year,  to  be  extended  further, 
only  **  if  at  sea  on  the  expiration  of  the  year."  If  she  would 
not  have  been  at  sea,  witMn  the  meaning  of  the  policy,  had 
she  been  at  the  port  of  San  Bias  at  the  expiration  of  the  year, 
was  she  any  more  so  when  lying  at  her  place  of  destination  for 
taking  in  her  cargo,  at  which  place  she  had  arrived  eight  days 
before  the  expiration  of  the  year,  and  had  continued  there  sev- 
eral days  subsequent  to  that  period? 

Upon  the  facts  as  stated  by  the  case  presented  by  the  parties, 
the  court  are  of  opinion  that  the  defendants  are  not  liable  for 
a  loss  occurring  to  the  vessel  on  the  first  of  June,  1855;  that 
the  condition  upon  which  the  extension  of  the  policy  was  to 
take  effect  is  not  shown  to  have  existed,  the  vessel  not  being 
at  sea  at  the  expiration  of  the  year. 

The  case  of  Cole  v.  Union  Mutual  Ins,  Co.^  is  directly  within 
the  principles  just  settled  in  the  case  of  Oookin  v.  New  England 
Marine  Ins.  Co.  We  have  already  decided  in  that  case  that 
"  her  port  of  destination,"  as  used  in  the  policy,  does  not  ex* 
tend  the  risk  necessarily  to  her  arrival  at  her  final  or  home 
port  of  destination,  but  that  it  will  be  terminated  upon  her 
voluntary  arrival  at  a  port  of  destination  abroad,  or  interme- 
diate port  of  destination.  The  facts  in  the  present  case  show 
that  the  William  Penn  was  at  the  Chincha  islands  on  the 
seventh  of  April,  1855,  and  there  remained  until  the  fourteenth 
of  June,  the  year  having  expired  on  the  twentieth  of  May,  and 
previously  to  her  sailing  from  such  islands;  The  Chincha 
islands  constituted  at  that  time,  for  the  purposes  of  the  voy* 
age,  the  port  of  destination  of  the  vessel,  while  thus  remaining 
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Ibere  for  a  period  of  more  than  two  months,  taking  on  board, 
from  time  to  time,  her  cargo.  Although  there  was  no  custom- 
house, and  no  clearance  could  be  obtained  there,  she  was,  in 
reference  to  the  condition  in  the  policy  as  to  the  extension  of 
the  same  beyond  the  year,  not  '^  at  sea,"  and  not  entitled  to 
the  benefit  of  the  extension  of  the  time  secured  thereby  to 
sels  *'  at  sea  "  at  the  end  of  the  year. 
Judgments  for  the  defendants. 


VnBBL^   WHXV   "ON  HIB  PASBAOB,"  OB   "AT  SSA,"  WIVHDr    MXAMDro  Of 

IiiaiTBAVOi  PoucT,  which  oontmnes  the  risk  il  she  la  at  aea  when  the  policy 
opirec:  See  Wood  v.  New  England  M,  /«•.  Cbw,  7  Am.  Dec  182;  ^oioen  ▼. 
Hope  In»,  Co,,  32  Id.  213,  and  cases  in  note  21ft.  In  ^ofet  ▼.  C/dna  MmL  Im, 
Ck,  8  AUen,  iiSZ,  and  in  Waahmgiom  Ins.  Co,  y.  White,  103  Mass.  241,  the 
frindpal  case  is  followed  on  the  point  that  a  ship  is  so  "at  sea,"  within  the 
■sening  of  a  poli^,  nntil  she  anives  at  some  port  of  destination,  that  is, 
enne  port  where  she  Is  to  take  in  or  discharge  oargo^  thoogh  sach  plaoe  is 
Wit  a  mere  roadstead,  and  not  a  legal  "port^"  nor  the  final  destination  of  the 
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[13  Obat,  tt.J 

ILunnu  Taur  ibom  Bauttabd  of  ItmnAxm,  ax9  Tumd  vna  hb 
Lahd^  though  not  broken  np  nor  rotten*  nor  in  a  proper  state  for  ineor> 
pcration  with  soil,  is  part  of  the  realty,  and  is  therefore  not  sssets  in  the 
hands  of  his  personal  representatives. 

Mahvbb  WmoB  WAS  Past  ov  DBdDXzrr's  Pebsonal  PlOPBBTr  at  the 
time  of  his  decease  is  chargeable  as  snch  sgainst  the  administrator  of  the 
estate^  thongh  he  has  spread  it^  in  the  nsnal  coarse  of  good  hosbandry, 
upon  the  land  of  decedent,  and  has  sold  the  land  for  the  payment  of 
debts  of  the  estate. 

AMoifiaTRATOB  MuaT  AooDiTNT  FOB  Chattku  Inolvdbd  im  BIS  Invx:!- 
TOBY  to  an  administrator  de  bonie  non,  thongh  they  are  also  included  in 
the  inventory  of  the  latter. 

Action  on  hond  of  defendant  as  administratrix  of  her  hus* 
hand's  estate,  and  to  obtain  an  accounting  from  her  as  such 
far  certain  of  decedent's  property,  part  of  which  consisted  of  a 
certain  pile  of  manure  standing  on  decedent's  land;  certain 
other  manure  in  the  hotel  stable  on  said  land;  and  chattels 
appearing  in  her  inventory,  and.  also  in  that  of  the  administra- 
tor de  bonis  non^  which  the  latter  claims  he  never  received. 
The  auditor,  to  whom  the  matter  was  referred,  reported  a  cer- 
tain  sum  to  be  due,  together  with  the  value  of  the  above  three 
Hems,  unless  the  court  should  find  otherwise.  The  remaining 
beta  are  stated  in  the  opinion. 
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Jf OM0  O.  CMy  tat  the  plaintifiEl 
J.  P.  ConverUf  tar  the  defendants. 

By  Court,  Hoab,  J.  1.  The  court  are  of  opinion  that  mannn 
from  the  barnyard  of  the  homestead  of  the  intestate,  standing 
in  a  pile  upon  his  land,  although  ^'  not  broken  up  nor  rotten, 
and  not  in  a  fit  condition  for  incorporation  with  the  soil,"  is 
not  therefore  assets  in  the  hands  of  his  administratrix,  and 
that  she  is  not  chargeable  therewith  as  a  part  of  his  personal 
estate.  Manure  made  in  the  course  of  husbandry  upon  a  farm 
is  BO  attached  to  and  connected  with  the  realty,  that  in  the 
absence  of  any  express  stipulation  to  the  contraiy,  it  passes  as 
appurtenant  to  it.  This  has  been  so  decided  as  between  land- 
lord and  tenant  in  the  cases  of  DameU  v.  Fandj  21  Pick.  867 
[32  Am.  Dec.  269 J;  LassM  y.  Seed, 6  Greenl.  222;  and  JficMb- 
brook  y.  Corwin^  15  Wend.  169.  The  reason  of  the  rule  is,  that 
it  is  for  the  benefit  of  agriculture  that  manure,  which  is  usually 
produced  from  the  droppings  of  cattle  or  swine  fed  upon  the 
products  of  the  farm,  and  composted  with  earth  or  yegetable 
matter  taken  from  the  soil,  and  the  firequent  application  of 
which  to  the  ground  is  so  essential  to  its  successfiil  cultiyation, 
should  be  retained  for  use  upon  the  land.  Such  is  unques- 
tionably the  general  usage  and  understanding,  and  a  difierent 
rule  would  giye  rise  to  many  difficult  and  embarrassing  ques- 
tions. 

The  same  doctrine  was  applied,  as  between  yendor  and 
yendee,  in  KiUredge  y.  WoodSj  8  N.  H.  608  [14  Am.  Dec.  898], 
and  in  Ooodrich  y.  Jf/nes^  2  Hill  (N.  Y.),  142.  The  doctrine 
as  to  fixtures  and  incidents  to  the  realty  is  always  most  strictly 
held,  as  between  heir  and  executor,  in  fiayor  of  the  heir,  and 
"against  the  right  to  disannex  from  the  inheritance  whateyer 
has  been  affixed  thereto:  Elwes  y.  Maw,  3  East,  51. 

The  circumstance  that  a  thing  is  not  permanently  afflbced  to 
the  freehold,  but  is  capable  of  detachment,  and  is  eyen  tempo- 
rarily detached  fit>m  it,  is  not  conclusiye  against  the  right  of 
the  owner  of  the  land.  Thus  keys  of  doors  go  to  the  heir,  and 
not  to  the  executor:  Wentworth  on  Bxeoutors,  62;  and  in 
Ooodrich  y.  Jones,  mpra,  it  was  held  that  fencing  materials, 
which  haye  been  used  as  a  part  of  the  fence,  accidentally  or 
temporarily  detached  from  it,  without  any  intent  of  the  owner 
to  diyest  them  permanent^  from  that  use,  do  not  cease  to  be  a 
part  of  the  freehold.  In  Bishop  y.  Bishop,  11  N.  Y.  123,  the 
same  principle  was  applied  to  the  case  of  hc^poles,  which  had 
been  taken  up  and  laid  in  heaps  for  presentation  through  the 
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winter;  and  it  mm  beld  that  they  would  pa88  by  a  conveyance 
of  the  land. 

2.  The  mannre  firom  the  hotel  stable,  which  is  agreed  to 
have  been  personal  estate  and  was  included  in  the  inventory, 
must  be  accounted  for  by  the  administratrix;  and  it  is  no 
sufficient  account  to  say  that  she  has  expended  it  upon  the  real 
estate  which  has  since  been  sold  for  the  payment  of  debts. 
There  is  no  way  in  which  it  can  be  made  certain  that  it  has 
increased  the  amount  received  from  the  sale  of  the  real  estate; 
and  if  this  were  established,  an  administrator  has  no  right 
thus  to  exi)end  the  personal  property  of  her  intestate. 

3.  The  chattels  which  were  returned  by  the  administratrix 
in  her  inventory  must  be  accounted  for  by  her.  If  it  should 
appear  that  they  had  been  delivered  by  her  to  her  successor, 
the  administrator  de  bonis  non,  that  would  discharge  her  from 
her  liability.  The  fact  that  the  chattels  were  in  existence, 
and  had  not  been  sold  by  the  administratrix,  would  make  it 
proper  for  him  to  include  them  in  his  inventory.  They  belong 
to  the  estate  and  remain  to  be  administered,  and  the  adminis* 
trator  de  bonis  non  is  entitled  to  receive  them  or  to  maintain  a 
suit  for  their  value  against  the  administratrix.  Having  made 
a  demand,  for  them,  and  not  having  actually  received  them 
into  possession,  it  would  have  perhaps  been  more  correct  t9 
insert  in  his  inventory  the  claim  for  their  value  rather  than 
the  chattels  themselves.  Perhaps  when  he  returned  the  in* 
ventory  he  expected  to  receive  them.  The  fact  that  he  included 
them  in  his  inventory  in  this  form  might  be  evidence  that  they 
had  actually  been  delivered  if  that  question  were  in  controversy. 
But  the  fact  being  otherwise,  there  is  no  estoppel  against  show- 
ing it;  and  the  chattels  being  a  part  of  the  estate  which  the 
administratrix  has  received,  and  not  applied  in  any  manner 
according  to  her  official  duty,  she  is  to  be  charged  with  their 
value  in  this  action. 

The  last  two  items  in  the  auditor's  report  are  therefore  to  be 
added  to  the  first  sum  found  by  him  to  be  due  from  the  defend* 
ants  to  the  plaintiff,  and  judgment  being  rendered  for  the  pen- 
alty of  the  bond,  execution  is  to  issue  for  those  amounts,  with 
interest  from  the  date  of  the  auditor's  report. 

Makubb,  whxn  CoNSZDXitED  Pabt  ov  Bkaltt:  See  Kittredge  ▼.  Woods,  14 
Aql  Deo.  893»  and  note  discoBBing  this  Babject  at  length  396-398;  DameU  ▼. 
Pond,  32  Id.  269.  The  prmcipal  ease  ia  cited  in  FUteher  r.  Herring,  119 
Biass.  384^  to  the  point  that  mannre  itanding  on  pramiaea  at  the  ezpifatioa 
of  a  tenanqjr  foskj  be  penooal  pruperly. 
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Fuller  v.  Shattuok. 

(ISOBAT.mj 

DuTOR  Who  his  Paid  Monit  ov  Aoooukt  ov  Debt  enatoit,  o<i  a  wahm^ 
quent  recovery  by  tlie  creditor  of  a  jadgmeiit  against  him  for  tlie  wfaoli 
amount  of  the  debt»  maintain  an  action  against  tlie  oroditor  to  reoofw 
back  the  money  ao  paid. 

Action  for  money  bad  and  received.  Hie  opini(Mi  etatea  tha 
facta. 

E.  A,  Kelly,  for  the  plaintiff. 

£.  F.  Butler  and  W.  P.  Web9Ur^  for  the  defendant 

By  Coart,  Hoar,  J.  Upon  a  declaration  for  money  had  and 
receiyed  by  tbe  defendant  to  the  plaintiff's  use,  the  plaintiff 
seeks  to  recover  the  sum  of  fifty  dollars,  which  is  set  forth  in 
his  bill  of  particulars  thus:  "December  10,  1849.  To  caah 
paid  for  sleepers,  fifty  dollars." 

To  support  this  declaration  he  offered  in  evidence  the  follow- 
ing receipt:  ''$60.  December  10,  1049.  Received  of  A.  H. 
Fuller  fifty  dollars,  which  is  to  account  to  me  on  setUemeni. 
Luther  Shattuck." 

He  testified  to  a  demand  for  a  settlement,  repeatedly  made 
before  suit  brought;  that  he  paid  the  fifty  dollars,  for  which 
the  receipt  was  taken  upon  an  account  running  between  him 
and  the  defendant  for  sleepers  and  other  things;  and  that  ha 
had  received  the  sleepers  of  the  defendant. 

The  defendant  in  his  answer  alleged  that  the  fifty  dollait 
was  given  him  by  the  plaintiff  in  part  payment  for  a  lot  ol 
trees  and  timber  sold  and  delivered  by  him  to  the  plaintiff  and 
one  Fitch;  that  he  commenced  a  suit  against  said  Fitch  and 
the  plaintiff  to  recover  payment  for  said  trees  and  timber,  and 
in  September,  1861,  recovered  judgment  against  them  for  one 
hundred  and  sixty  dollars  and  eighty  cents,  and  costs,  tat 
which  execution  issued. 

There  was  also  evidence  that  the  defendant  had  admitted 
the  receipt  of  money  from  the  plaintiff  in  different  sums,  ona 
of  which  was  the  said  fifty  dollars,  amounting  in  the  whole  ta 
eighty-five  dollars,  and  that  he  owed  the  plaintiff  that  amoonti 
and  was  willing  to  allow  it  and  to  have  it  deducted  out  of  an 
execution  which  he  held  against  the  plaintiff. 

The  presiding  judge  ruled  that  inasmuch  as  the  plaintiff  ad- 
mitted  having  received  the  sleepers  on  account  of  which  ha 
paid  the  fifty  dollars,  he  could  not  maintain  this  action; 
we  think  his  ruling  was  right 
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The  plaintiff  rests  his  claim  upon  the  familiar  principle  that 
an  action  for  money  had  and  received  will  lie  when  a  defend* 
ant  has  received  the  money  of  the  plaintiff,  which  he  has  not 
the  riirht  conscientioaBly  to  retaiiL  But  it  is  difficult  to  see 
why  the  defendant  cannot  conscientiously  retain  this  money. 
It  was  paid  to  him  in  satisfaction  of  an  existing  debt  It  was 
money  due  to  him;  and  when  paid,-  became  his  money.  He 
was  bound  to  account  for  it;  that  is,  upon  a  settiement,  to  ad- 
mit the  payment;  but  not  to  repay  it  or  any  part  of  it.  It  paid 
the  debt,  which  was,  to  that  extent,  thereby  satisfied  and  ex* 
tinguished;  and  so  it  was  received  and  retained  upon  a  full 
consideration.  If,  after  this  payment,  the  defendant  had  at- 
tempted to  enforce  his  original  claim,  the  plaintiff  could  have 
availed  himself  of  it  as  a  defense.  If  the  defendant  had  de- 
manded and  accei)ted  payment  of  the  same  sum  a  second  time, 
it  would  be  the  second  payment,  and  not  the  first,  which  would 
be  erroneous  or  wrongful. 

But  in  any  form  of  action,  and  under  any  statement  of  the 
plaintiff's  case,  the  objections  to  the  maintenance  of  this  claim 
are  equally  decisive.  It  in  effect  assumes  that  if  a  partial 
payment  is  made  on  account  of  a  debt  upon  which  the  creditor 
afterwards  brings  a  suit  and  recovers  judgment,  the  debtor  can 
recover  back  the  sum  which  he  paid  by  proving  that  it  was  not 
credited  to  him  in  computing  the  amount  of  the  judgment.  It 
is  well  settled,  both  upon  principle  and  authority,  that  no  sudi 
proof  is  open  to  him.  The  time  for  it  has  gone  by.  He  has 
had  his  day  in  court  It  was  the  very  thing  that  he  might 
and  should  have  proved  in  the  suit  in  which  the  judgment  was 
recovered.  To  allow  him  to  bring  an  action,  and  support  it  by 
such  proof,  would  be  to  allow  him  to  try  over  again  one  of  ths 
issues  decided  by  the  judgment — ^which  the  law  does  not  allow. 
If  a  part  of  the  debt  had  been  paid  before  the  judgment  was 
recovered,  then  the  whole  was  not  due.  But  the  judgment  is 
the  solemn  adjudication  of  the  court,  between  these  parties, 
that  the  whole  was  due.  Each  party  had  full  opportunity  to 
heard,  and  there  must  be  some  end  of  litigation.  "  It  certainly 
is  a  principle  admitted  by  all  courts  in  the  abstract,"  says 
Chief  Justice  Parker,  in  Homer  v.  Fiahj  1  Pick.  439  [11  Am. 
Dec.  218],  *^  that  a  matter  of  controversy,  which  has  been  in- 
quired  into  and  setUed  by  a  court  having  jurisdiction  of  the 
subject,  cannot  be  drawn  into  question  again  in  another  suit 
between  the  same  parties  for  the  purpose  of  defeating  or  avoidr 
ing  the  effects  of  a  judgment  of  the  court  to  which  it  has  been 
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fiubmitted."  ^  It »  suffident  that  the  action  was  of  a  nature 
to  admit  of  sach  a  defense^  and  that  the  plaintiff  in  the  ncfv 
suit  might  have  availed  himself  of  the  same  sobjeet-matter  ia 
the  former  one: "  Id.  441. 

The  same  rule  was  applied  in  the  leeent  case  of  Saekett  m, 
Loomk,  4  6raj,  148)  which  is  identical  in  principle  with  the 
case  at  bar. 

An  exception  to  the  general  course  ef  swthoritisg  upon  tliii 
subject  IB  indeed  to  be  fomid  id  the  case  of  £0110  ▼.  SmUhy  16 
Mass.  306,  in  which  the  opinion  is  given  by  Chief  Justice 
Parker.  He  says :  "Our  first  impression  was  against  this  ae-^ 
tion;  but  upon  further  consideration,  we  think  it  can  be  maiD- 
tained."  The  action  was  to  recover  back  a  sum  of  mon^ 
which  had  been  paid  but  not  indorsed  upon  a  note,  the  holder 
of  which  had  afterwards  sued  it  and  recovered  judgment  for 
the  whole  sum  appearing  to  be  due.  We  are  constrained  to 
believe  that  the  "  first  impression  "  of  the  court  was  correct,  and 
that  the  "further  consid^ation  "  bestowed  upon  the  case  was 
addressed  rather  to  its  particular  hardship  than  to  the  general 
and  salutary  principles  of  law  which  should  have  controlled  it 
It  is  impossible,  in  our  judgment,  to  reconcile  the  decision  with 
the  maturely  considered  doctrine  of  the  same  eminent  magis- 
trate in  Homer  v.  Fish,  mpra,  and  it  is  undoubtedly  in  oonfliet 
with  the  general  current  of  decisions  in  this  commonwealtli. 
It  must  be  considered  as  overruled. 

Exceptions  overruled, 

Dbbtor  Paying  Monst  to  CuDnoE  10  bb  ImMnsiD  aud  Aftuxd  ve 
Cbbditob's  Dsmakd,  if  he  niffeni  the  latter  in  ml  aotioa  to  take  judgment  lev 
the  whole  amount  of  ench  demand,  cannot  recover  the  money  hack:  8iemm» 
▼.  TuUe,  104  Maes.  335;  NeUUion  v.  Betu^  107  Id.  600;  On^  ▼.  WkUe,  108 
Id.  229;  MeMurtne  ▼.  Keemin,  109  Id.  186^  aU  dting  the  prinopal 


MoGlueb  V.  Manohesteb  and  Lawbekob  R  R. 

[IS  OBAT,  UL] 
IV  FOJLBIGN    BaQiROAD   CoKPOIUTION,   whose   EzISTKVOI   AMD  LaoiL   Om* 

OAinzATiON  18  NOT  DraPtTTBD^  18  FoiTND  Mauvo  GoHnLAcn  ai  a  com- 
mon  carrier  within  the  state,  tiirongh  agents  which  it  employs,  and  H  in 
properly  hroaght  within  the  jurisdiction  of  the  ooort^  the  plf^iw^  iHio 
seeks  to  enforce  the  contract  need  not  famish  in  the  ontset  any  othor 
evidence  of  the  capacity  of  the  cofporatioQ  to  contract  within  the  atatai 
and  parol  evidsnoe  is  sufficient  to  show  the  laofc  thai  the  ootpocrtkn  It  «• 
oontraotmga 
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|iA¥t.»AAii  GoBPORATKnr  WmoH  has  Liaskd  Taaeaxm  €9  AjumoB  (km* 
iraoinro  Bqai>  u  not  exempt  from  liability  to  tiie  owner  of  goods  delir- 
cred  to  it  at  a  depot  on  the  leased  portion  of  the  road,  by  reuon  of  an 
agreement  with  the  proprietors  of  the  latter  road,  by  whidi  the  two  eor> 
potatioDS  upon  their  respeotire  roads  mntnally  agree  to  fnmish  soitabla 
depot  accommodations,  sad  reoeiye  sod  deliTer  freights^  sod  that  the  lia» 
faOity  of  the  first  corporation  for  npward  freight  upon  the  road  of  the 
second  shall  not  commence  ontil  delivery  on  the  oars  of  the  first. 

K^f  *^^^  Corporation  KacmyiNd  Fbbght  vob  Bsutsbt  otsb  Bac** 
BOAD  LxASKD  TD  Thbm  csnnot  dispate  their  lishility  thecelor  en  the 
groond  that  snoh  lease  is  yoid. 

Action  to  recover  the  valae  of  certain  tallow  delivered  to 
defendants,  to  be  carried  over  their  road,  and  which  was  de- 
stroyed by  fire,  alleged  to  be  the  result  of  defendants'  negligence. 
Parol  evidence  was  introduced  to  show  that  defendant,  a  cor- 
poration created  under  the  laws  of  New  Hampshire,  had  leased 
a  portion  of  a  local  road  in  Massachusetts,  connecting  with 
their  own  road,  for  the  purpose  of  running  their  cars  to  Law- 
rence, and  were  contracting  for  the  carriage  of  goods  over  such 
line  to  connect  with  their  own,  and  that  they  had  exclusive 
control  over  it.  The  lease  was  also  put  in  evidence,  showing 
that  the  two  corporations  upon  their  respective  roads  mutually 
agreed  to  furnish  suitable  depot  accommodations  and  receive 
and  deliver  freights,  and  that  the  liability  of  the  first  corpora- 
tion for  upward  freight  upon  the  road  of  the  second  should 
not  commence  until  delivery  on  the  cars  of  the  former.  The 
remaining  facts  appear  in  the  opinion. 

JB.  Cro88  and  N.  0.  Whiter  for  the  defeadanta^ 

B.  F.  WaJtson,  for  the  pIainti£P. 

By  Court,  Hoaa,  J.  The  plaintiff  seeks  to  charge  the  de- 
Candants  as  common  carriers  of  goods,  to  be  transported  from 
Lawrence  to  Manchester;  and  no  question  is  made  as  to  thdz 
liability  in  this  action,  if  a  valid  contract  with  them  in  that 
ei^>acity  is  established  upcHi  evidence  not  open  to  exception. 

The  parol  evidence  was  certainly  sufficient  to  show  that  the 
defendants  were  engaged  in  the  business  of  common  carriers  of 
merchandise  between  those  plaoee,  and  that  the  plaintiff  deliv- 
ered the  tallow  to  agenta  employed  by  the  defendants  for  the 
pcurpose  of  receiving  it  for  transportation.  It  is  no  sufficient 
answer  to  this  proof  to  suggest  that  the  defendants  were  not 
anthorixed  by-^ir  charter  vbl  New  Hampehire  to  make  such 
a  contract^  or  to  appoint  agents  foe  such  a  purpose.  If  a  cof^ 
pocatioii,  created  by  the  laws  of  anoUiar  states  wheee  existflnee 
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and  legal  organization  are  not  dispated,  is  found  mating  con* 
tracts  within  this  state  through  agents  which  it  employs,  and 
a  suit  is  brought  in  such  a  manner  that  the  corporation  is 
made  amenable  to  the  jurisdiction  of  our  courts,  in  our  opinion, 
it  is  not  necessary  for  the  plaintifiT,  who  seeks  to  enforce  the 
contract,  to  furnish  in  the  outset  any  other  evidence  of  the 
capacity  of  the  corporation  to  make  the  contract. 

Nor  do  the  lease  and  agreement  between  the  defendants  and 
the  Boston  and  Maine  Railroad  render  the  evidence  inadmissi* 
ble,  or  in  any  degree  control  its  effect.  .  If  the  tallow  was  de- 
livered to  agents  of  the  defendants,  and  received  by  them  an 
behalf  of  the  defendants  for  transportation,  it  is  di£Scult  to  see 
how  the' responsibilities  of  the  defendants  to  the  plaintiff  upon 
that  contract  could  be  varied  by  any  private  arrangement  be- 
tween the  defendants  and  a  third  paily.  But,  upon  a  foil  ex- 
amination of  that  lease  and  agreement,  they  do  not  seem  to  be 
inconsistent  with  the  plaintiff's  claim.  By  their  terms,  the 
business  between  Lawrence  and  Manchester  is  to  be  done  by 
the  Manchester  and  Lawrence  Railroad;  and  though  the  Bos- 
ton and  Maine  Railroad  agree  to  fomish  depot  accommodations 
at  Lawrence,  and  to  receive  freight,  it  is  for  and  on  behalf  of 
the  defendants. 

The  decision  of  this  court  in  the  recent  case  of  Langley  v. 
Boston  and  Maine  R.  £.,  10  Gray,  103,  rests  upon  grounds 
wholly  distinct  from  those  upon  which  this  action  is  based. 
The  court  there  decided  that  the  Boston  and  Maine  Railroad, 
being  the  owners  of  the  Methuen  Branch  Railroad,  and  author- 
ised to  run  cars  over  it  as  common  carriers  of  passengers  and 
freight)  could  not,  without  the  authority  of  the  legislature, 
lease  that  road  to  a  corporation  created  by  another  state,  and 
transfer  their  powers  and  duties  to  such  corporation,  so  as  to 
discharge  themselves  from  liability  for  injuries  to  persons  or 
property  which  might  arise  in  the  use  of  the  road. 

But  if  the  plaintiff  in  the  present  action  might  have  had  a 
remedy  at  his  election  against  the  Boston  and  Maine  Railroad, 
he  is  not  therefore  precluded  from  seeking  it  against  the  party 
with  whom  he  directiy  contracted.  The  defendants,  so  fiir  as 
any  evidence  showed,  were  competent  to  hire  and  use  the 
Methuen  Branch  Railroad,  if  they  could  find  any  party  that 
would  permit  them  to  use  it  and  put  them  in  possession.  They 
were  in  the  actual  possession  and  use  of  it,  without  obstruction 
from  the  Boston  and  Maine  Railroad  or  the  commonwealth; 
and  they  received  the  plaintiff's  property  through  their  agents, 
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anil  agreed  that  it  should  be  safely  kept,  and  transported  to  its 
destination.  It  is  no  answer  to  a  breach  of  that  agreement  to 
deny  the  validity  of  their  own  contract  for  the  use  of  the  road. 
An  innkeeper  might  as  well  resist  the  claim  of  a  guest  for  com- 
pensation  for  the  loss  of  his  luggage,  by  suggesting  doubts  as 
to  the  validity  of  his  landlord's  title  to  Uie  inn  which  he  hired. 
Exceptions  overruled. 

Fbanav  Railboad  Compaht  ComnuioiiHa  wRsnr  AjrorHxa  Skasb 
than  that  of  its  organimtioii,  as  a  oommoa  obrmt,  eaanoi  be  heard  to  dnj 
ill  liabili^  as  sach*  on  oontraots  so  made,  on  the  grooiid  that  the  oontraofes 
ire  uAiti  ftm.*  Bradk^  ▼.  BaUard^  S6  SL  419,  dting  the  principal  esse. 

Razlboad  €V>icpAirr  LBAanro  Anothkb  Boad  n  Liablb  iob  m  Loans 
on  such  road,  and  it  cannot  be  heard  to  deny  its  liabili^  en  the  ground  thai 
the  contracts  arc  vXtra  viret,  and  the  lease  Toid:  Board  etc  qfTippeeamoe  Ook 
T.  LqfiE^eUB  etc  R.  A  Co.,  60  Ind.  106;  FeUal  t.  Middkmac  B.  B.  Co.,  lOS 
Mam,  406;  OommomweoMk  t.  Boikm  ami  LawUB,  JK,  C9.,  126  Id.  66}  Doitk 
r.  (Hd  Chim^  B.  B.  Ox,  ISl  Id.  878;  all  dting  the  prindpid 
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[IS  Obat»  IM.] 

VOB  PATmsT  ov  Non  Patabli  **At  Bin  or 
Is  sniBeieat  demand  upon  the  maker  to  charge  the  indonar,  If  made  aA 
any  bank  in  Boston. 

Action  on  promissory  note,  made  payable  to  the  order  of 
defendant,  "at  bank  in  Boston,"  and  by  him  indorsed.  The 
note  was  at  maturity  presented  to  the  SuflTolk  Bank  in  Boston, 
and  there  being  "  no  funds,"  it  was  protested.  Defendant  con- 
tended  that  this  did  not  amount  to  a  sufficient  demand  on  the 
makers  to  hold  defendant  liable  as  an  indorser. 

F.  A.  BrooUj  for  the  defendant. 

/.  D.  BaUj  for  the  plaintiffs. 

By  Court,  Bigelow,  J.  We  think  it  very  dear  that  the 
stipulation  in  the  note  declared  on,  making  it  payable  '^  at 
bank  in  Boston,"  which  is  the  same  in  effect  as  if  it  had  been 
payable  at  any  bank  in  Boston,  was  not  inserted  for  the  ben- 
efit of  the  maker.  His  liability  was  fixed  and  absolute,  whether 
the  note  was  presented  for  payment  or  not:  Carter  v.  Smithj  9 
Cush.  821.  The  object  of  the  stipulation,  therefore,  was  to  ao- 
ite  the  payee  or  holder  by  giving  to  him  the  right  to 
place  at  which  the  note  should  be  presented  in  ordei 
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to  charge  the  other  parties  liable  thereon:  North  Bamk  y.  Alh 
Id^  18  Pick.  465  [25  Am.  Dec.  834].  But  it  cannot  be  reaaon- 
ablj  supposed  that  it  was  thereby  intended  to  impose  any 
other  or  greater  duty  on  the  holder  in  making  due  presentment 
than  if  the  note  had  been  made  payable  generally  in  any  town 
or  city,  without  designating  the  biuiks  therein  as  the  place  of 
payment.  If,  for  example,  the  note  in  this  case  had  been  pay- 
able in  Boston  only,  the  maker  having  no  place  of  business  or 
domicile  there,  it  would  have  been  sufficient,  in  order  to  charge 
the  indorser,  if  it  appeared  that  the  note  was  in  Boston  on  the 
day  of  its  maturity,  so  that  the  promisor  could  have  there 
found  it  if  he  was  ready  to  make  payment:  Story  on  Promis- 
sory Notes,  sec.  281 ;  Mown  v.  FranUin^  8  Johns.  206;  JSool  v. 
FrankUn^  Id.  208.  So  if  it  had  been  made  payable  in  two 
places,  as,  for  instance,  in  Boston  or  Cambridge,  the  holder 
would  have  had  the  right  to  present  it  at  either  place  at  his 
election,  and  would  not  be  bound  to  present  it  at  both  in  order 
to  charge  the  indorser:  Bayley  on  Bills,  232;  Story  on  Prom* 
issory  Notes,  sec.  231;  Beeching  v.  Chwer,  Holt  N.  P.  813.  In 
like  manner,  if  it  had  been  payable  in  any  particular  street  or 
square  of  a  city,  a  presentment  there  would  have  been  suffi- 
cient, and  the  note  would  have  been  dishonored  if  not  paid  by 
the  maker.  But  in  none  of  those  cases  would  it  have  been 
necessary  for  the  holder  to  give  notice  to  the  maker  at  what 
particular  place  in  the  city,  street,  or  square  the  note  would  be 
presented  tot  payment  at  its  maturity. 

Indeed,  in  many  cases,  if  such  notice  were  necessary,  a  note 
made  payable  at  any  bank  in  a  city  would  be  a  more  onerous 
contract  to  the  holder  than  if  no  place  for  payment  had  been 
designated,  because  it  might  often  be  more  troublesome  to  prove 
a  previous  notice  to  the  maker  than  an  actual  presentment  to 
him  on  the  day  of  payment.  To  require  such  notice  would 
defeat  the  purpose  of  the  stipulation,  and  by  imposing  a  new 
duty  on  the  holder  of  such  notes  would  tend  to  check,  instead 
of  promoting,  the  fia.cility  of  their  negotiation.  The  maker's 
promise  is  to  pay  at  any  one  of  the  places  designated  at  which 
the  holder  may  elect  to  present  his  note,  and  the  duty  is  inif- 
posed  on  him  to  look  at  all  these  places  for  it,  or  provide  funds 
to  pay  it  at  all  of  them  when  it  isdue.  If  he  fails  todo  so,the 
note  is  dishonored.  Such  has  been  the  oonstniction  pat  on 
notes  of  similar  tenor,  in  Page  v.  Webster^  15  Me.  249;  JLan^by 
▼.  Palmer,  SO  Id.  467  [50  Am.  Deo.  684];  and  JcKfaonv.  Ausbr, 
18  Conn.  842. 
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We  are  aware  that  in  NoHh  Bank  v.  Abbatj  13  Pick.  465  [25 
Am.  Dec.  834],  and  CarUr  v.  Smith,  9  Cush.  321,  a  different 
doctrine  was  intimated;  but  the  observations  of  the  court  on 
ttds  point  were  only  obiter  dicta.  As  applied  to  contracts  gen- 
erally, other  than  negotiable  notes,  drafts,  and  bills  of  ex- 
change, they  may  be  perfectly  sound.  But  these  last  consti- 
tute an  exception  to  any  such  rule  on  account  of  the  necessity 
whicM  exists  for  securing  their  free  and  unrestrained  circula- 
tion; and  we  are  satisfied  that  it  would  tend  to  clog  the  fEU^ility 
of  their  negotiation  and  violate  the  well-settled  practice  of  the 
mercantile  community  to  require  that  the  holder  should  give 
to  the  maker  notice  of  the  place  where  he  intended  to  present 
his  note  for  payment  at  its  maturity. 

Exceptions  overruled. 

PEHBNTMBra  ov  NoTB  lOB  Patmxmt,  wbdlb  mubt  bi  Hai»:  See  B<mi 
^OrUam  r,  WkUtenuyrt,  ^uUe,  p.  005;  m  to  the  rale  irbere  pmentmmt  It 
(fumdod  for  t*  any  one  of  a  number  of  p]aoM»  aoe  Ncrth  Bank  t.  Ahbot^  91 
Am.Dw.S34;  Zxui^  t.  Palmer,  50  Id.  634^  and  omm  in  aoto. 


Babnes  v.  Haynbeu 

[IB  Okat,  U&l 

OmiHT  or  WAsnnniT  nr  That  Pobtioh  of  PAfl8Aaa-WAr  bm'wsm  Aiuoor- 
Dre  Lots  ov  Land  which  liea  npon  the  lot  of  the  other  owner  will  be  pm- 
anmed  in  the  owner  of  each  lot^  where  the  way,  which  extended  horn  a 
street  along  and  upon  the  dividing  line  between  the  lota  and  wae  the  only 
means  of  aooess  to  the  back  part  of  either,  was  used  nnintermptedly  for 
twenty  years  by  the  owners  of  both  loti^  without  limits  restrioticn,  hi- 
termption,  or  objeotiony  or  any  daim  or  right,  except  what  might  be  im- 
plied from  saoh  nse,  and  no  mention  of  any  ri^t  of  way  was  made  ia 
any  of  the  conr^yuicee  of  any  of  the  lots  for  k  much  longer  tinier 

Action  for  relief  in  equity  from  obstniction  of  passage-waj. 
The  opinion  states  the  fetcts. 

R.  A.  Chapma/nj  for  the  plaintiffs, 

O.  Aikmun  and  N.  A.  Leonard,  for  the  defendants. 

By  Court,  Shaw,  0.  J.  This  case  comes  before  us,  as  upon 
an  agreed  statement  of  facts.  The  parties,  and  those  under 
whom  they  claim  respectively,  owned  estates  on  the  west  side 
of  Main  street  in  Springfield;  each  had  a  dwelling-house  on  the 
street  and  extensive  rear  lands  back  of  each,  extending  to  Con- 
necticut river,  to  which  neither  of  them  had  access,  except  from 
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Hftblo  to  ittt'limeui  by  In  cmliluWt  whgitihopiiiiitiiriiiliiifc 
action  WIS  not  a  creditor;  and  tibe  whole  of  die 
an  eboaa  of  legal  pwwoi^  and  a  ftaod  on  tho 
Bin 


SujuwiLL  V.  Yah 


»►:*  4 


Acnov  far  dander.  The  deiendanta  a^ed  die  comt  to  in- 
etrnct  the  jniy  that  if  the  words  alleged  in  thB  plamtiflTs  deo- 
laratjon  were  spoken  to  Mrs.  SheflUl  bj  Mrs.  Van  Deneen,  no 
other  person  being  present^  there  was  no  sodi  pobGcataon  of 
these  words  as  would  maintain  an  aetaon.  The  instraction 
wasiefosed. 

Jf.  WOeoz,  tot  the  defaodants. 

Wm  MC  Adfcy  of  Oonneciicnti  tot  the  piainlilfc. 

Bj  Ccmiy  BiQKumj  J.  Proof  of  the  pobUoalion  of  flw  d(»* 
(amatory  words  allied  in  the  darlaration  was  ussfintiel  to  the 
maintenance  of  this  action.  Slander  consiBts  in  uttering  worda 
to  the  injury  of  a  person's  reputation.  No  soch  injory  is  done 
when  the  words  are  nttered  only  to  the  person  concerning 
whom  they  are  spoken,  no  one  else  being  present  or  within 
hearing.  It  is  damage  done  to  character  in  the  opinioa  of 
other  men,  and  not  in  a  party's  self-estimation,  which  oonsti* 
tutes  the  material  element  in  an  action  fiir^verbal  slander. 
E^en  in  a  civil  action  tot  Kbel,  evidence  that  the  defendant 
wrote  and  sent  a  sealed  letter  to  the  plaJntifTi  containing  de- 
famatory matter,  was  held  insofficient  proof  of  poblication; 
although  it  would  be  otherwise  in  an  indictment  for  Kbel, 
because  such  writings  t^id  directly  to  a  breach  of  the  peace. 
So,  too,  it  must  be  shown  that  the  words  were  spoken  in  the 
presence  of  some  one  who  understood  them.  If  spoken  in  a 
foreign  language,  which  no  one  present  understood,  no  actioD 
will  lie  therefor:  Edwards  v.  WooUmj  12  Ca  35;  Hickafs  Com, 
Poph.  139;  S.  C,  Hob.  216;  WheeUr  &  ApfUUml%  Com^  Godh. 
ft  O.  340;  P&iSipa  y^Janmn^  2  B8p.624;  L^  v.  CVaaoa,  1  CaL 
681;  Hammond  N.  P.  Pr.  287. 

It  is  quite  immaterial  in  the  preeent  case  that  the  words 
were  spoken  in  a  public  place.  The  real  question  for  the  jury 
was.  Were  they  so  spoken  as  to  have  been  heard  by  third  pei^ 
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tons?    The  defendants  were  iheiefine  entitled  to  the  infltnio- 
tiona  for  which  they  asked 
Exceptions  sostained. 

DarA]ti90RT  WoBiNi  UiTEBXD  osLT  TO  PEBSdv  ooHCiBimro  Wboh  Thbt 
ABM  8pOKBf  do  not  oonstitatd  Blitni^iwy  'wA  do  aetim  ii  lnftllltl^n1ll^l^^  tbdrelort 
MaHAam  r.  Mumet^  12  Alkn»  676;  Marbk  r.  Cktfin,  1S2  Mam.  828^  dting 


BiGBLOW   V.   COLTON. 
[IS  OmAT.  IOQl] 
On  Wunira  bib  Vaxm,  bbvobs  Dkutsbt,  oh  Back  ov  FitoMnBOftr  Non 
payable  to  the  payee  or  hia  ordet,  and  indoned  by  the  payee,  ia  liable 
asaaindofser,  aod  not  aaa  Joint  maker,  and  hia  liability oanaot be Taried 
by  parol  evidenoe. 

AcnoN  against  defendant  as  joint  and  several  maker  of  a 
note,  which  was  drawn  by  one  Hurlbut  to  his  own  order,  in- 
dorsed by  him,  and  then  indorsed  by  defendant,  it  appearing 
by  parol  testimony  that  the  signattire  of  Hnrlbut  was  first 
inade,  and  that  both  were  written  before  delivery  of  the  note. 

B^  Palmer y  for  the  plaintiff. 

8.  B.  Swnmer  and  L  Sumner ^  for  the  defendant. 

By  Court,  Bioslow,  J.  A  promissory  note  payable  to  the 
order  of  the  maker,  and  by  him  indorsed,  is  in  legal  effect  a 
note  payable  to  bearer.  By  placing  his  name  on  the  back  of 
the  note,  the  maker  agrees  to  pay  it  to  whomsoever  may  be  the 
holder  thereof:  Story  on  Promissory  Notes,  sees.  16,  36  a.  Al- 
though a  note  payable  to  bearer  is  transferable  by  delivery,  it 
may  also  be  transferred  by  the  indorsement  of  any  holder. 
In  such  case,  the  indorser  incurs  the  same  obligations  and  lia- 
bilities as  an  indorser  of  a  note  payable  to  order,  and  is  en- 
titled to  demand  and  notice:  Id.,  sec.  132. 

This  case  does  not  Call  within  that  anomalous  class  of  cases 
where  a  third  person,  neither  maker  nor  payee,  puts  his  name 
on  the  back  of  a  note  before  its  indorsement  by  the  payee;  but 
is  the  ordinary  case  of  an  indorsement  of  a  note  payable  to 
bearer,  the  effect  of  which  cannot  be  varied  or  controlled  by 
parol  proof:  Pierce  v.  Jfatm,  17  Pick.  244;  Hatoe  v.  MerriUj  6 
Cush.  80;  PreeeM  Bank  v.  Caverlyy  7  Gray,  220  [66  Am.  Dea 
478]. 

Exceptions  ofetrmled. 
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Tmbbook  WBiniro  iiib  Kaio,  bxiobb  Dklivkbt,  on  Pxkiicibsokt  Non 
payable  to  tilio  payee  or  his  order,  where  the  note  is  slso  indorsed  by  the 
payee  before  detireiy,  is  liable  only  as  an  indorser,  though  his  name  was  first 
written;  and  parol  evidence  is  not  admissible  to  vary  the  effect  of  each  in- 
dorsement: See  PreteoU  v.  Catxrly,  66  Am.  Dec.  473,  and  page  477;  Vert  v. 
Hwrttf  arUef  p.  268.  The  principal  case  is  cited  to  the  same  effect  in  Blaiek' 
fwd  V.  MiaOom,  36  Dl.  439,  440;  Stadt  v.  Beach^  74  Id.  674;  Clapp  v.  Bke, 
13  Gray,  404;  S.  C,  post,  p.  639;  Stoddard  v.  Pamiman,  108  Mass.  870; 
NaUimai  PemberUm  Bank  v.  Ixmgee^  Id.  374;  DvboiB  v.  Mamn,  127  Id.  86; 
Baidwm  v.  Dow,  130  Id.  417;  Chaddeek  v.  Vammem,  36  N.  J.  L.  e22|  Wood- 
ward T.  Footer,  18  Qratt  211. 


Oilman  v.  Dwight. 

ri8  GBAT,  S68.1 
BT  POTBICIAH    TRAJISFIRIUNa    ED    FRACnCE  AND   GOOD-WIU 

to  another  physidan  for  a  price,  and  guaranteeing  that  "  no  other  physl* 
oian,  for  the  space  of  fonr  years,  will  establish  himself  in  this  place  as  a 
competitor,  unless  the  increased  population  of  the  place  should  warrant 
it^  or  unless  the  purchaser  should  commit  some  act  which  shall  foHeit 
to  him  the  confidence  of  the  community,'*  and  that  if  any  such  competitor 
do  so  establish  himself,  the  former  will  repay  the  sum  paid,  is  not  aa 
agreement  which  is  void  as  being  in  restraint  of  trade^  nor  too  uncertain 
and  insensible  to  support  an  action. 

Action  agamst  defendant  on  an  agreement  by  him  that,  in 
consideration  of  two  hundred  dollars  paid  by  Noah  Gilman, 
M.  D.,  of  Boston  (the  plaintiff) ,  he  transferred  his  practice  as  a 
physician,  and  the  good-will  of  his  patrons,  said  agreement 
providing  that  "  no  qther  physician  for  the  space  of  fonr  years 
will  establish  himself  in  this  place  as  a  competitor,  unless  the 
increased  population  of  the  place  should  warrant  it,  or  unless 
the  purchaser  should  commit  some  act  which  shall  forfeit  to 
him  the  confidence  of  the  community,"  and  that  in  case  any 
such  competitor  does  so  establish  himself  there  within  that 
time  contrary  to  such  provision,  Oilman,  the  plaintiff,  will  re* 
pay  the  price  paid  as  the  consideration  for  the  agreement 
Plaintiff  showed  that  he  had  committed  no  act  to  forfeit  the 
confidence  of  the  community,  but  that  within  the  four  yean 
another  physician  had  established  himself,  contrary  to  the  ooor 
dition  of  the  agreement,  notwithstanding  the  population  of  the 
place  had  not  so  increased  as  to  warrant  it.  Defendant  an- 
swered that  the  stipulation  for  breach  of  which  the  action  was 
brought  was  illegal  and  ydd,  as  being  in  restraint  of  trade. 

8.  T.  Spauldingy  for  the  plaintiff. 

O.  T.  DavU  and  O.  Delano^  for  the  defendant. 
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By  Court,  Bigelow,  J.  The  agreement  on  which  the  plain- 
tiff relies  is  not  open  to  the  objection  that  it  is  invalid  as  being 
in  restraint  of  trade.  Tried  by  the  tests  which  are  usually  ap- 
plied to  ascertain  the  validity  of  such  agreements,  it  will  be 
found  to  contain  the  essential  requisites  of  a  binding  contract 

In  the  first  place,  it  is  only  in  partial  restraint  of  trade. 
The  defendant  did  not  agree  to  relinquish  entirely  the  practice 
of  his  profession,  but  only  to  discontinue  it  in  the  place  where 
he  had  previously  resided.  Nor  did  he  agree  that  no  other 
physician  should  practice  in  the  village  or  its  vicinity  for  four 
years,  but  only  that  if  a  competitor  with  the  plaintiff  should 
establish  himself  there,  he  would  repay  to  the  plaintiff  the 
sum  which  he  had  paid  as  the  price  or  bonus  for  the  good-will 
and  patronage  which  the  defendant  sold  and  undertook  to 
guarantee  to  the  plaintiff.  This  was  nothing  more  than  an 
agreement  to  repay  to  the  plaintiff  the  sum  paid  by  him  to  the 
defendant  as  upon  a  failure  of  consideration  in  the  event  that 
the  benefit  of  the  contract  should  be  lost  to  the  plaintiff  by 
competition  in  the  practice  of  his  profession. 

In  the  second  place,  the  contract  was  upon  an  adequate  and 
not  merely  a  colorable  consideration.  And  lastly,  it  was  rea- 
sonable, that  is,  the  lestraint  stipulated  for  was  only  such  as 
to  afford  a  fair  protection  to  the  party  in  whose  favor  it  was 
made,  and  was  not  so  large  as  to  interfere  with  the  interests 
of  the  public:  Hitchcock  v.  Coker,  6  Ad.  &  El.  438;  8.  C,  1  Nev. 
A  P.  796;  Mallan  v.  May,  11  Mee.  &  W.  653;  Elves  v.  Croft$, 
10  Com.  B.  241;  Turner  v.  Evansy  2  El.  &  Bl.  511. 

There  is  nothing  in  the  nature  of  the  business  or  profession 
to  which  the  contract  relates  which  takes  it  out  of  the  ordinary 
rules  applicable  to  contracts  in  partial  estraint  of  trade.  The 
cases  are  numerous  in  the  books  in  which  similar  contracts 
entered  into  by  attorneys,  solicitors,  apothecaries,  dentists,  and 
surgeons  have  been  upheld  and  enforced:  Whittaker  v.  UowCy 
3  Beav.  883;  Homer  v.  Graves,  7  Bing.  735;  8.  C,  5  Moo.  &  P. 
768;  Hayward  v.  Young,  2  Ch.  407;  Davis  v.  Mason,  5  T.  R. 
118;  Atkyns  v.  Kinnier,  4  Ezch.  776;  Nicholls  v.  Stretton,  10 
Q.  B.  846;  Sainter  v.  Ferguson,  7  Com.  B.  716. 

Nor  can  we  say  that  the  terms  of  the  agreement  are  so  indefi- 
nite, uncertain,  and  insensible  on  their  face  that  a  court  will 
not  attempt  to  enforce  them.  We  think  a  jury,  aided  by  a 
reasonable  construction  of  the  contract,  will  be  able  to  pass  on 
all  the  questions  which  may  arise  in  determining  whether  the 
defendant  is  liable  for  a  breach  of  his  stipulations.     It  would 
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be  quite  easy  and  entirely  competent  to  show  what  was  usually 
known  and  called  as  the  village  of  South  Deerfield:  MaUan  v. 
May,  11  Mee.  &  W.  653.  The  ^'  community/'  by  forfeiting 
whose  confidence  the  plaintiff  was  to  lose  his  right  to  recover 
against  the  plaintiff,  interpreted  according  to  the  subject- 
matter,  would  probably  be  held  to  be  the  population  residing 
in  the  village  and  its  vicinity,  among  which  the  defendant 
practiced  his  profession  at  the  time  of  his  contract  with  the 
plaintiff.  Conduct  on  the  part  of  the  plaintiff  which  should 
lead  to  a  forfeiture  of  the  confidence  of  the  community  in  him 
might  reasonably  be  construed  to  be  incompetency,  immorality, 
or  acts  of  such  a  nature  as  to  induce  reasonable  persons  to  for- 
bear employing  him  in  the  practice  of  his  profession.  These 
questions,  however,  can  be  best  determined  when  they  shall 
arise  on  the  testimony  at  the  trial.  Without  deciding  them 
definitely,  we  have  only  indicated  the  mode  in  which  they 
would  probably  be  solved,  in  order  to  show  that  the  contract 
is  not  so  uncertain  and  insensible  that  it  cannot  be  enforced 
hi  a  court  of  law. 
Exceptions  sustained. 

Ck>NTRA0T8  IN  RssTRADiT  ov  Tbads,  WHEir  Vom:  Sea  Dt^  ▼•  Shodxif, 
71  Am.  I>oc.  348,  and  note  353.  Gontncti  in  partial  and  limited  restnint  of 
trade  may  be  valid:  See  Tofflor  ▼.  Bkmehard,  13  Allen,  374;  Ihriffld  ▼.  ffoM- 
iltom  113  Mass.  179,  both  citing  the  prindpal  oan,  and  the  Utter  a 
ibnoet  identical  with  the 


BlOHAJKDSON   V.   ThOMAS. 

LIS  Gbat,  88L] 
ImRTIOH    BT    DlBTOB  OF   DsBT    DC    SwOKK    SOHXDULB  OF  CUDHOM   Dl 

InaoLVXNOT  Pbooskimno  is  not  Boch  an  acknowledgment  of  the  debt  as 
will  take  it  oat  of  the  operation  of  the  statute  of  limitatioDB. 
Patmsnt  to  OBBDrroB  of  Davidend  by  Aflsxaim  ni  Insolvsnot  win  not 
take  the  reeidae  of  the  f onner*B  claim  ont  of  the  operation  of  the  atatate 
of  limitatioiiB,  aa  againat  the  debtor. 

QPIBATION  OF  SxATUn  OF  LdIITATIONS  IN  FaVOB  OF  DlBIOB  IS   VOT  80S- 

FBNDBP  pending  proceedings  in  insolvency. 

Action  on  a  piomissoiy  note.    The  opinion  states  the  feusta. 

D.  W.  Alvcrdj  for  the  defendants. 

A.  Brainard^  for  the  plaintifib. 

By  Court,  Shaw,  C.  J.  The  note  on  which  this  action  was 
brought  was  dated  May  21, 1851,  payable  in  three  months. 
Of  course  the  cause  of  action  occurred  on  the  twenty^foorth 
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of  AugUBt,  1861.  More  than  six  years  elapsed  before  this 
action  was  brought,  on  the  eighth  of  June,  1858.  The  statute 
of  limitations  is  therefore  prima  facie  a  bar,  and  is  relied  on 
in  the  answer  in  this  case.  The  plaintiffs  seek  to  avoid  this 
effect  by  the  facts  that  before  the  note  became  due  the  defend- 
ants were  put  into  insolvency  by  their  creditors;  that  their 
property  was  assigned;  that  they  returned  the  plaintiffs'  note  in 
their  schedule  as  a  debt  due;  that  the  plaintiffs  proved  their 
debt,  and  received  a  dividend,  but  the  defendants  never  ob- 
tained a  discharge;  and  that  the  proceedings  in  insolvency 
were  pending  until  the  ninth  of  July,  1852. 

The  court  are  of  opinion  that  the  statute  bar  is  not  avoided 
by  the  facts  stated.  The  case  is  precisely  within  the  authority 
of  Stoddard  v.  Doane^  7  Gray,  387,  and  Roscoe  v.  HaUy  Id.  274, 
which  were  probably  not  published  when  this  case  was  pre- 
pared. In  one  circumstance  it  differs,  namely,  that  in  those 
cases  the  proceeding  was  voluntary;  here  it  was  in  invitum. 
80  far  as  this  circumstance  goes,  it  makes  the  case  more  &vor- 
able  for  the  defendants,  because  it  cannot  here  be  said  thai 
they  voluntarily  commenced  a  course  of  proceedings  which  led 
to  the  acknowledgment  of  the  debt  by  their  schedules,  and 
the  payment  by  the  assignee,  which  are  the  significant  acts 
relied  on  to  avoid  the  statute  bar. 

But  we  are  of  ojnnion  that  those  decisions  are  right  upon 
principle.  The  defendants,  as  insolvents,  were  bound  by  their 
duty  and  by  their  oath  to  present  the  plaintiffs'  debt  in  their 
schedule  as  a  debt  due.  And  the  fact  was  then  strictly  true; 
it  was  a  debt  due,  not  barred  by  the  statute  of  limitations. 

So  the  subsequent  payment  of  a  dividend,  by  the  assignee, 
was  made  in  pursuance  of  his  legal  duty,  under  the  order  of  a 
judge  of  competent  legal  authority  to  distribute  the  proceeds  of 
a  fund,  set  apart  and  sequestered  for  that  purpose,  amongst 
those  persons  who  were  creditors  on  the  day  of  the  first  publi- 
cation  of  the  official  notice  of  insolvency. 

On  what  ground  is  it  that  the  acknowledgment  of  a  debt  in 
the  ordinary  course  ot  business,  or  a  payment,  takes  the  case 
out  of  the  statute?  Plainly  because,  being  done  voluntarily 
by  the  debtor,  each  is  a  significant  act,  on  the  part  of  the 
debtor,  admitting  the  debt  to  be  due,  and  his  liability  to  pay 
it,  from  which  the  law  implies  a  promise  to  do  so.  Can  sach 
an  infiarence  be  drawn  from  an  acknowledgment,  which  the 
debtor  is  bound  by  a  legal  requisition,  under  a  heavy  penalty^ 
to  make,  and  as  a  step  in  the  course  of  a  series  of  legal  pro- 
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oeedings  whicht  when  rightly  conducted,  is  designed  to  lead, 
as  one  of  its  appropriate  objectSi  to  the  discharge  of  that  Tery 
debt? 

The  same  thing  may  be  said  of  the  pajrment  of  a  dividend 
by  the  assignee.  It  is  not  the  act  of  the  debtor  or  of  his  agent 
Tlie  debtor  cannot,  if  he  wonld,  hinder  or  control  it.  The  as- 
signee is  an  officer  of  the  law,  and  makes  the  payment  in  pur- 
suance of  his  legal  duty,  under  the  direction  of  a  judicial  officer. 
It  inures  by  way  of  payment  to  the  creditor  only  because  it 
diminishes  the  debt  pro  tanto^  by  a  collateral  proceeding,  by 
the  application  of  a  fond  no  longer  under  his  control,  and  by 
an  act  which  implies  no  action  of  his  mind. 

The  pendency  of  proceedings  in  insolvency  does  not  suspend 
the  right  of  the  creditor  to  bring  his  action  against  the  debtor 
on  his  original  cause  of  action,  or  suspend  the  operation  of  the 
statute  of  limitations  on  that  cause  of  action.  The  only  efibct 
which  it  does  have,  practically,  is  by  appeal  to  the  discretion 
of  the  court  to  stay  the  proceedings  temporarily,  to  give  the 
d^tor  a  reasonable  opportunity  to  obtain  his  discharge,  which, 
if  obtained,  may  be  pleaded  in  bar:  OoUe9ter  v.  HaUeyj  6  Gray, 
617. 

Nor  do  any  of  the  authorities  cited  have  a  contrary  bearing. 
They  tend  to  prove  that  the  statute  of  limitations  does  not  run 
against  the  right  of  the  creditor  to  prove  his  debt  against  the 
estate  of  the  insolvent,  in  competition  with  his  other  creditors, 
provided  he  had  a  good  cause  of  action,  not  barred  by  the  six 
years'  limitation,  at  the  time  of  the  first  publication  of  notice 
of  the  insolvency:  WiUard  v.  CZarfa,  7  Met.  435;  CcUester  v. 
HaUeyy  6  Gray,  617;  Stoddard  v.  Doanej  7  Id.  887. 

But  it  is  a  very  different  question  whether  the  same  statute  is 
a  bar  to  the  creditor  suing  the  debtor  in  a  common-law  action 
upon  the  original  cause  of  action.  The  reasons  fixr  this  are  ob- 
vious, and  are  fully  stated  in  the  cases  dted. 

Exceptions 


Nkw  pBOifiB%  TO  Taxb  Ojiss  oitt  qv  Omuimni  of  SiAXim  ov  Ldota- 
novs:  See  Ootermm  t.  For^  60  Am.  Deo.  76;  /Vftdtorrf  t.  ffmoeH  Id.  S83; 
■ad  notee  thereto.  Hm  aoknowledgiiieat  of  debt  most  be  mote  than  a  mere 
tdmisuom;  itmastahow  anintentiaiitoieneirtfaedebt:  OampbeUr.  BaUmm^ 
190  Maae.  200,  dting  the  prinoipal  oeeei  aod  fbe  mere  huertioa  of  a  debt  ia 
the  achAdule  of  creditors,  m  iDaciLyeaoj  pmoeedingi,  doee  not  nnew  fbe  dabi: 
rnrtKmg8!^,lhaw.22U  S.  0.,  1  Nat.  Bulk. Big. «7|  MrtMUrii^SOt^ 
12  Id.  Ui,  both  atiiis  the  prine^ 
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[IS  Gbat,  «Oi.i 

ftaMUis  ImNMMDo  FsomawRT  Nora  Bmna  DnimT,  vob  liAinli 
BuiAflT,  are  not  liable  m  joint  makera,  if  thereafter,  Irat  before  deUverj, 
the  payee  indonee  bis  name  above  theirs;  and  in  mich  oaae  parol  evidenoe 
ia  i^^iUn^t"^*^  to  vary  the  effect  of  inch  indoraements,  or  to  show  thai 
the  indorsers  were  joint  makera. 

Whxbs  Promisbort  Note  was  Indorsbb  bt  Sevrrai*  Persons,  to  enable 
the  maker  to  have  it  diacoanted,  and  aome  of  the  indoners  af terwanLi, 
on  the  faihire  of  the  maker,  paid  the  note,  the  latter  cannot  maintain 
aa  action  against  the  others  for  contribution,  without  proving  that  the 
lebtaon  between  them  was  really  that  of  co-soretiea;  bnt  parol  evidenoe 
la  admjssible  to  prove  that  ImmL 

Action  on  a  proxniBsory  note.    The  opinion  states  tlie  facts. 

C.  Allerij  for  the  defendants. 

D.  W.  Alvord  and  S.  0.  Lambj  for  the  plaintiffs. 

By  Court,  Hoar,  J.  This  case  comes  before  us  upcm  excep- 
tions to  a  pro  forma  ruling  of  the  judge  before  whom  it  was 
tried  in  the  court  of  common  pleas,  that  the  plaintiffs  were  en- 
titled to  recover  upon  the  facts  appearing  at  the  trial.  The 
plaintiffs  claimed  contribution  toward  the  payment  of  a  prom* 
issory  note  which  they  had  paid  to  the  Franklin  County  Bank. 
The  note  was  made  by  the  Troy  and  Greenfield  Railroad  Com 
pany,  and  signed  by  W.  T.  Davis,  the  treasurer  of  the  company, 
payable  to  the  order  of  W.  T.  Davis,  treasurer,  and  bore  upon 
its  back  the  indorsement  of  W.  T.  Davis,  treasurer,  and  the 
names  of  the  plaintiffs,  and  of  the  defendants'  intestate.  The 
names  of  two  of  the  plaintiffs  appear  before  that  of  the  defend- 
ants' intestate,  and  the  name  of  the  third  follows  it  upon  the 
back  of  the  note.  It  appeared  in  evidence  that  the  note  was 
written  and  signed  by  Davis,  the  treasurer,  and  then,  before  it 
was  indorsed  by  him,  was  sent  in  succession  to  the  other  par- 
ties, who  placed  their  names  upon  it,  in  order  to  enable  the 
railroad  company  to  procure  it  to  be  discounted  by  the  Frank- 
lin County  Bank.  After  they  had  written  their  names  upon  it| 
be  indorsed  it  as  treasurer,  above  their  signatures.  It  was  then 
discounted  by  the  bank,  and  was  paid  by  the  plaintiffs,  upon 
the  Cailure  of  the  maker  to  pay  it  at  maturity. 

Upon  these  facts,  the  plaintiffs  contend  that  the  defendants' 
intestate  wmm  liable  with  them  as  a  joint  original  promisor  upon 
the  note. 

It  is  settled,  by  a  series  of  decisions  in  this  commonwealth, 
that  where  a  person  not  a  party  to  a  note  puts  his  name  upon 
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it,  before  it  is  delivered  aa  a  valid  contract^  he  thereby  makes 
himself  an  origimtl  promisor.  The  conecbiees  of  these  decis- 
ions, however  much  they  may  be  obnoxious  to  criticism  upon 
principle^  it  is  too  late  to  question.  They  have  formed  an  es- 
tablished role  for  the  construction  of  that  class  of  contracts  in 
Massachusetts,  which  cannot  now  be  disturbed  without  mani- 
fest injustice. 

But  the  doctrine  is  somewhat  anomalous,  and  is  not  to  be 
extended  beyond  the  line  of  adjudged  cases.  When  this  note 
was  first  passed  to  any  holder  fi^  value,  so  as  to  make  it  a  valid 
contract,  it  was  indorsed  by  W.  T.  Davis,  treasurer,  to  whose 
•rder  it  was  payable.  It  was  therefore  never  a  contract  by 
which  the  plaintiffs  were  holden  to  Davis  or  to  the  railroad 
company.  Their  names  were  put  upon  it  with  the  obvious 
understcmding  and  expectation  that  it  would  be  indorsed  by 
Davis  before  it  should  be  negotiated.  By  his  indorsement 
above  their  names,  it  was  made  in  form  and  eflfoct  an  indorsed 
note,  with  successive  indorsements  following.  The  bank  tosk 
it  in  this  form,  complete  and  effectual,  when  it  first  had  any 
validity;  and  it  has  been  settled  in  the  recent  case  of  PrtBcaU 
Bank  v.  Caverly,  7  Gray,  217  [66  Am.  Dec.  473],  that  under 
such  circumstajices  it  is  not  competent  for  the  person  whose 
name  appears  upon  the  note  as  an  indorser,  to  show  by  parol 
evidence  that  his  contract  was  different  firom  that  which  such 
a  signature  ordinarily  imports:  See  also  BigeUno  v.  CoUcn^  18 
Id.  309  [anU,  p.  633];  Lake  v.  SteUanj  Id.  310,  note. 

In  Peiree  v.  Mann^  17  Pick.  244,  where  the  payee  and  owner 
of  a  negotiable  note  procured  a  third  person  to  put  his  name 
upon  the  back  of  the  note,  in  order  to  enable  him  to  use  it  in 
payment  of  a  debt,  and  after  the  name  was  placed  upon  it 
indorsed  it  himself  above  the  signature  of  such  person,  it  was 
held  that  the  latter  was  only  liable  as  indorser,  and  the  court 
said:  '^It  is  not  unusual  in  business  for  a  third  person  to 
indorse  a  note  before  it  is  indorsed  by  the  payee,  who  is  to  put 
his  name  upon  it  at  the  time  when  it  is  discounted."  We  do 
not  think  it  material  in  what  order  of  time  the  several  parties 
to  a  note  affix  their  signatures,  provided  they  are  all  placed 
upon  it  when  it  is  first  issued  as  a  complete  contract  When 
the  paper  upon  which  the  plaintiffs'  claim  arises  first  became 
of  any  validity  as  a  promissory  note,  the  plaintiff^  and  the 
intestate  were  parties  to  it;  and  the  cases  cited  of  signatores 
by  a  person  not  a  party  have  therefore  no  applicatioo.  The 
decision  of  the  court  below  was  consequently  erRmeoiiSy  and 
there  must  be  a  new 
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But  npon  another  trial,  it  will  be  competent  for  the  plainti£b 
to  shaWj  if  they  can,  that  the  relation  between  themeelves  and 
the  intestate  was  really  that  of  co-sureties,  and  that  they  were 
obliged  to  pay  the  note  for  their  mutual  benefit.  Upon  that 
queeticm,  the  form  of  the  note  is  not  conclusive,  and  parol  evi* 
dence  is  admissible.  The  plaintifis  would  be  allowed  to  show 
it,  even  if  they  had  been  promisors,  and  the  defendants'  intes^ 
tate  an  indorser:  WuUm  v.  Chamberliny  7  Cuah.  404;  PhtUipi 
V.  Pre^ony  6  How.  278. 

Bxcepti<m8  sustained. 

PUKflON  WrRIHO    HD  NaMB   OH   PaOKMWBI    NOffS   BUOBB   DBLIW9 

where  the  note  is  pajrable  to  the  payee  or  hij  order,  and  the  payee  indonee 
the  note  alio  before  delivery,  ia  liable  aa  an  indoraer  only,  and  paxol  evideooe 
it  not  admiwible  to  vary  the  l^;al  effect  of  aooh  indoraement:  See  PruoaU  v. 
Caverly,  66  Am.  De&  472,  477;  Vore  ▼.  Burti,  ante,  p.  268;  Bigehm  ▼.  Cbttoa, 
amte,  p.  633^  and  oases  cited  in  note  634.  Th^  principal  case  ia  cited  to  the 
same  effect^  in  J9fald^orrf  T.  If ttfifen,  86  IlL  440;  J9nnra  t. /liKfer,  99  Id.  ISO; 
Stoddard  y.  PemiimaM,  108  Id.  370;  NaUomU  PemberUm  Bank  ▼.  Lcwge^  Id. 
373;  OUray  ▼.  SUveng^B  Machine  Co,,  124  Id.  647;  DuboU  ▼.  Matom,  127  Id. 
38;  BaJdwmy.  Dow,  130 Id.  417;  Johnmmy.  Banua^,  43JX.  J.  L.  287. 

Aa  BETWBKV  Pabhes  Liabls  ok  PBomssoRT  KoTB,  the  form  of  the  instni- 
ment  is  not  oonclnaiTe,  but  parol  evidence  is  admisaible  to  show  their  actaal 
relation:  Laey  v.  Lqfton,  26  Ind.  324;  Patch  ▼.  Washbmn,  16  Gray,  83; 
Waahhum  ▼.  Pond,  2  Allen,  476;  North  Bridgewater  Batik  ▼.  Copdomi,  7  U. 
139;  Woodward  v.  Severatwe,  Id.  340;  Shaw  ▼.  Knox,  98  Id.  216^  all  dtiiig 
the  principal 
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PuMON  pABTidPAmro  WITH  Ons  Pabtmib  di  hib  Shabs  ov  Pfeoim  Of 

Fnuf,  as  profits,  under  an  agreement  with  him,  is  liable  to  the  crediton 
of  the  firm  as  a  partner,  although,  as  regards  the  other  members  of  the 
firm,  he  is  not  their  copartner;  but  if  such  person,  by  his  agreementi  is 
only  to  receive  from  one  partner  compensation  for  his  labor  and  servioea 
in  proportion  to  the  profits  of  the  business  of  the  firm,  without  any  spe- 
cific lien  on  the  profits  to  the  exclusion  of  other  creditors,  he  is  not  liable 
for  the  debts  of  the  firm. 
Aora  AND  IhBCLAiLATiONS  OV  PsBSON  NOT  pABTNBR  are  uot  admissible  to 
charge  him  as  a  partner,  without  proof  that  they  were  brought  home  to 
the  plaintiff's  knowledge,  and  induced  the  giving  of  credit  to  the  firm 
on  the  belief  that  he  was  a  partner  therein. 

Action  cm  a  promissory  note  signed  by  the  name  of  Whitte- 
more,  Hanington,  &  Co.  Samuel  P.  Harrington  alone  made 
defense,  and  the  only  question  raised  was  whether  he  was  liable 
as  a  partner  with  the  other  defendants.    It  appeared  by  evi« 

Am.  Dbo.  Vol.  LXZIV-41 
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denoe  that  the  share  in  the  firm  standing  la  the  name  of 
Leonard  Harrington,  one  of  the  members  of  the  firm,  was 
owned  jointly  by  Leonard  and  Samuel  P.  Harrington,  and  that 
the  latter  held  himself  out  as  a  partner  in  the  firm,  and  that 
plaintiffs  gave  credit  to  the  firm  on  the  belief  that  he  was  a 
partner.  The  court  instructed  the  jury  that  though  the  mem- 
bers of  the  firm  generally  did  not  know  S.  P.  Harrington  to 
be  a  ))artner,  yet  if  he  participated  in  the  share  of  profits  of 
Leonard  Harrington  in  the  firm,  and  by  reason  of  the  acts  and 
declarations  of  Samuel  P.  Harrington,  and  holding  himsdf 
out  as  a  partner,  the  plaintiffs  gave  credit  to  the  firm,  he  be- 
came liable  as  a  partner  to  the  plaintiffs  or  other  creditors  who 
gave  credit  on  account  of  such  representations  or  acta. 

21  L.  NeUofiy  for  the  plaintiffs. 
F.  H.  Dewey y  for  the  defendants. 

By  Courts  MxTCALF,  J.  We  are  all  of  oinnion  that  the  plain- 
tiffs are  entitied  to  a  new  trial,  for  the  reason  that  the  instruc- 
tion respecting  a  subpartnership  between  Leonard  Harrington 
and  Samuel  P.  Harrington,  given  aa  it  was,  without  any  ex- 
planation, may  have  misled  the  jury.  That  part  of  the 
instructions  was  given  on  the  authority  of  CoUyer  <»  Partner- 
ship, 3d  ed.,  sec.  194,  which  was  cited  by  tiie  defendants' 
counsel  at  so  late  a  stage  of  the  trial  that  the  court  had  no 
opportunity  to  examine  the  position  there  laid  down,  which  is 
thus?  '^Although  the  delectus  penanx^  which  is  inherent  in  the 
nature  of  partnership,  precludes  the  introduction  of  a  stranger 
against  the  will  of  any  of  the  copartners,  yet  no  partner  is 
precluded  from  entering  into  a  subpartnership  with  a  stranger; 
nam  soeii  met  soeiusj  meua  8octu8  turn  est.  In  such  case  the 
stranger  may  share  the  profits  of  the  particular  partner  with 
whom  he  contracts,  and  not  being  engaged  in  the  general 
partnership,  will,  of  course,  not  be  liable  for  their  debts." 

The  only  decided  cases  which  Mr.  Collyer  cites  in  support 
of  this  position  are  that  of  Sir  Charles  Raymond,  referred  to  by 
Lord  Eldon  in  Ex  parte  Barrow^  2  Rose,  255,  and  that  of 
Brawn  v.  De  Tastety  Jac.  284.  In  the  case  in  2  Rose,  Lord 
Eldon  said:  '^I  take  it  to  have  been  long  since  clearly  estab* 
lished  that  a  man  may  become  a  partner  with  A,  where  A  and 
B  are  partners,  and  yet  not  be  a  member  of  that  partnership 
which  existed  between  A  and  B.  In  the  case  of  Sir  Charles 
Raymond,  a  banker  in  the  city,  a  Mr.  Fletcher  agreed  with  Sir 
Charles  Raymond  that  he  should  be  interested  soiar  aa  lo 
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receive  a  Bhare  of  his  profits  of  the  businees,  and  which  share 
he  had  a  right  to  draw  out  from  the  firm  of  Raymond  &  Co. 
But  it  was  held  that  he  was  no  partner  in  that  partnership^ 
had  no  demand  against  it,  had  no  account  in  it,  and  that  he- 
most  be  satisfied  with  a  share  of  the  profits  arising  and  givea 
to  Sir  Charles  Raymond."  In  the  case  in  Jacob,  it  was  decided 
that  where  pne  of  several  partners  had  agreed  with  a  third 
person  to  give  him  a  moiety  of  his  share  in  the  concern,  the 
court  of  chancery  might  decree  an  account  between  themji 
without  making  the  other  partners  parties  to  the  bill.  These 
cases  show  this  only:  that  as  between  the  members  of  the 
firm,  inter  9e9e,  Mr.  Fletcher  in  the  first  case,  and  the  third 
person  in  the  other  case,  were  not  copartners.  They  decided 
nothing  as  to  the  liability  of  either  of  them  to  the  creditors  of 
the  existing  firm. 

But  Mr.  CoUyer  also  cites  2  Beirs  Commentaries  on  Law  of 
Scotland,  636,  where  it  is  said:  ''There  may  be  a  subcontract^ 
by  which  a  stranger  may  be  admitted  to  divide  with  any  of  the 
partners  his  share  of  the  profits.  The  other  partners  are  not 
bound  to  take  notice  of  this  subcontract;  nor  is  there  any  re* 
sponsibility  attached  to  it  by  which  the  stranger,  as  sharing 
in  the  profit  of  the  concern,  becomes  liable  for  the  debts  of  the 
partnership."  Erskine's  Institutes,  and  the  case  of  Fairhdm  v:. 
ifajoribankBy  decided  in  Scotland  in  1725  [not  reported],  are 
dted  in  support  of  this  position.  In  looking  at  3  Ersk.  Inst^ 
ed.  of  1828,  sees.  21,  22,  we  find  that  nothing  is  there  said  con-- 
oeming  the  liability  of  such  stranger  for  the  debts  of  the  part- 
nership. Mr.  Erskine  says:  '^  If  any  of  the  partners  shall  as- 
sume a  third  person  into  partnership  with  him,  such  assumed 
person  becomes  partner,  not  to  the  company,  but  to  the  aa*^ 
sumer."  We  have  not  seen  the  report  of  Fairholfn  v.  MajoH^ 
banks  J  but  Mr.  Stark  cites  that  case  and  Erskine's  Institutee 
in  support  of  the  following  passage  in  his  work  on  partnership: 
^'Subcontracts  between  partners  and  other  persons,  by  which 
a  beneficial  interest  in  the  partnership  is  granted,  do  not  ere* 
ate  new  partners.  The  partner  himself  remains  alone  liable 
to  company  creditors.''  He  adds  a  quotation  from  the  Digest,, 
which  is  silent,  however,  as  to  such  other  persons'  liability  for 
the  debts  of  Uie  partnership:  Stark  on  Part.  165.  It  would 
seem,  therefore,  that  the  Scotch  writers,  Mr.  Bell  and  Mr.. 
Stark,  have  stated  the  doctrine  which  Mr.  Collyer  has  re-^ 
peated,  only  as  an  inference  of  their  own  from  the  established 
law,  that  such  a  subcontract  as  those  writers  mention,  between, 
one  member  of  a  firm  and  a  stranger,  does  not  make  the  • 
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itranger,  as  between  him  and  the  firm,  their  oopartner;  and 
henoe  that  the  law  of  Scotland  aa  to  aach  atranger'a  liability 
for  the  debts  of  the  firm  may  not  difler  firom  the  law  of  Eng- 
land  and  of  this  coantry.  Indeed,  it  is  hardly  to  be  suppoeed 
that  it  was  decided  in  Fairholm  v.  Majoribanb  that  snch  a 
Btrangier  was  not  liable  for  the  debts  of  the  firm  in  a  case  in 
which,  by  the  English  law  and  ours,  he  would  have  been  liable. 
For  both  Mr.  Bell  and  Mr.  Stark,  as  well  as  Mr.  CoUyer,  cor- 
rectly Btate  the  English  law  on  this  point,  withoot  an  intima- 
tion  that  the  Scotch  law  is  different,  except  by  subsequently 
inserting  the  passage  which  the  defendants'  counsel  dted  at 
the  trial  of  the  present  case:  2  Bell's  Com.  625, 626;  Stari^  on 
Pert.  137  et  eeq.;  CoUyer  on  Part,  b.  1,  c.  1. 

Now  what  is  our  law  and  the  law  of  England  on  this  subject? 
We  understand  it  to  be  thus:  An  agreement  between  one  co- 
partner and  a  third  person  that  he  shall  participate  in  the 
profits  of  the  firm,  as  profits,  renders  him  liable,  as  a  partner, 
to  the  creditors  of  the  firm,  although,  as  between  himself  and 
the  members  of  the  firm  he  is  not  their  copartner;  but  if  such 
third  person,  by  his  agreement  with  one  member  of  the  firm, 
is  to  receive  compensation  for  his  labor,  services,  etc.,  in  pro- 
portion to  the  profits  of  the  business  of  the  firm,  without  hav- 
ing any  specific  lien  on  the  profits,  to  the  exclusion  of  other 
creditors,  he  is  not  liable  for  the  debts  of  the  firm:  Denny  v. 
Cabot,  6  Met.  90,  94;  Bradley  v.  WhiUy  10  Id.  805  [43  Am. 
Dec.  435];  Holmes  v.  Old  Colony  Railroad^  5  Gray,  58;  BwrekU 
V.  EckhaHj  3  N.  Y.  132;  3  Kent's  Com.,  6th  ed.,  83  et  seq.; 
Parsons  on  Merc.  Law,  168,  and  note. 

In  order  to  enable  the  jury  to  decide  whether  Samuel  P. 
Harrington  was  liable  for  the  debts  of  the  firm  of  Whittemore, 
Harrington,  &  Co.,  by  reason  of  a  subpartnership  1)etween  him 
and  Leonard  Harrington,  they  should  have  received  instruc* 
tions  more  definite  and  discriminating  than  they  could  derive 
from  the  mere  words  of  Mr.  Collyer.  The  kind  of  agreement 
which  would  render  Samuel  P.  liable  for  the  debts  of  the  firm, 
and  the  kind  of  agreement  which  would  not  render  him  liable 
therefor,  should  have  been  so  explained  to  them  that  they  might 
intelligently  decide  whether  the  agreement  between  the  two 
(if  any  was  proved)  was  such  as  did  or  did  not  render  Samuel 
P.  liable  as  a  partner  for  the  debts  due  from  the  firm  to  the 
plaintiffs. 

The  other  instructions  given  to  the  jury  seem  to  us  to  havi 
been  unexceptionable. 

New  trial  granted. 
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PABTHXBaHip,  What  CoirsnTDTBa*  and  BrFicr  or  SHABJOva  PBonrs  as: 
See  LafcM  ▼.  Nctglee,  70  Am.  Dec.  678,  and  cases  in  note  688.  Penoos  par- 
ticipating in  profits  with  one  partner  are  liable  to  erediton  as  soeh  where 
<redit  is  given  on  the  strength  of  such  fact:  Shearer  ▼•  Pamet  12  Allen,  S99) 
Pr9U  V.  Lamgdm,  Id.  546;  SfmOi  ▼.  CoOki^  116  Kms.  aSM^  aH  «tbff  tha 


Denny  v.  New  York  Central  Railroad  Company, 

[IB  6BAT,  4BL\ 

ricoBTVTQBa  ov  Railroad  Who  Nbquoentlt  Dklat  TRAMgposTATiOH  ov 
Q00D6  delivered  to  them  as  conmion  carriers,  and  then  safely  transport 
them  to  their  destination,  are  not  liable  for  injuries  to  the  goods  caused 
by  «  flood,  while  the  goods  are  in  their  depot  at  the  latter  place,  althoagh 
the  gcod^  w^uld  not  have  been  exposed  to  the  injory  but  for  each  delay. 

Action  for  damages  for  injury  to  wooL  The  opimon  states 
(he  facte. 

ff.  F.  Hoa*j  for  the*  (t^fendants. 
F,  H.  Dewey,  for  the  plaintiff. 

• 

By  Court,  Mebbick,  J.  This  action  is  brought  to  recover 
compensation  for  damages  alleged  to  have  been  sustained  by 
the  plaintiff  in  consequence  of  an  injury  to  a  quantity  of  his 
wool  delivered  to  the  defendants  to  be  transported  for  him  from 
Suspension  Bridge  to  Albany.  It  appears  from  the  report  that 
the  wool,  directed  to  Boston,  was  received  by  them  at  the  for- 
mer and  carried  to  the  latter  place,  and  was  there  safely 
deposited  in  their  freight  depot.  But  it  was  not  transported 
seasonably,  nor  with  reasonable  dispatch.  By  their  failure 
to  exercise  the  degree  of  care  and  diligence  required  of  them  by 
law,  it  was  detained  six  days  at  Syracuse,  and  consequently 
arrived  at  Albany  so  many  days  later  than  it  should  regularly 
have  been  there.  Whilst  it  was  lying  in  the  defendants' 
freight. depot  in  that  city,  it  was  submerged  by  a  sudden  and 
violent  flood  in  the  Hudson  river.  This  rise  of  the  water 
caused  the  alleged  injury  to  the  wool. 

Upon  the  evidence  adduced  by  the  parties  at  the  trial,  three 
questions  of  fact  were  submitted  to  the  determination  of  the 
jury.  It  is  necessary  now  to  advert  only  to  the  first  of  those 
questions;  for  the  finding  of  the  jury  in  relation  to  the  second 
was  in  favor  of  the  defendants,  and  the  verdict  in  relation  to 
the  third  has,  on  their  motion,  been  already  set  aside,  as  hav- 
ing been  rendered  against  the  weight  of  evidence  in  the  case. 
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In  looking  at  the  terms  and  language  in  which  the  action 
€}{  the  jury  in  reference  to  the  first  of  these  qnestionB  is  ex- 
pressed, it  would  perhaps,  at  first  sight,  seem  that  they  had 
passed  upon  and  determine  the  precise  point  in  issue  between 
the  parties,  namely,  whether  the  wool  was  injured  by  reason 
of  an  omission  on  the  part  of  the  defendants  to  exercise  the 
care  and  diligence  in  the  transportation  of  the  wool  which  the 
law  required  of  Ihem  as  common  carriers.  If  this  were  so,  it 
would  have  been  a  final  and  conclusive  determination.  But 
upon  a  closer  scrutiny  of  the  statements  in  the  report,  it  ap> 
pears  that  the  jury,  by  their  answer  to  the  question  submitted 
to  them,  intended  only  to  affirm  that  the  defendants  failed  to 
exercise  due  care  and  diligence  in  the  prompt  and  seasonable 
transportation  of  the  wool,  and  that  by  reason  of  this  failure 
^nd  the  consequent  detention  of  the  wool  at  Syracuse  it  was 
injured  by  the  rise  of  water  in  tiie  Hudson,  and  thereby  bobt 
tained  damage  to  which  it  would  not  have  been  exposed  if  it 
tiad  arrived  at  Albany  as  soon  as  it  should  have  done,  because 
an  that  event  it  would  have  been  taken  away  from  the  defend- 
ants' freight  depot,  and  carried  forward  to  Boston  before  the 
occurrence  of  the  fiood.  And  it  was  upon  this  ground  that  the 
verdict  was  rendered  for  the  plaintiff.  This  was  so  considered 
t)y  both  parties  in  their  arguments  upon  the  questions  of  law 
arising  upon  the  report. 

It  is  therefore  now  to  be  determined  by  the  court,  whether 
the  defendants  are,  by  reason  and  in  consequence  of  their 
ficgligence  in  the  prompt  and  seasonable  transportation  of  the 
wool,  responsible  for  the  injury  which  it  sustained  after  it  was 
«afely  deposited  in  their  depot  at  Albany.  And  we  think  it  is 
very  plain  that,  upon  the  well-settled  principles  of  law  applica- 
))le  to  the  subject,  they  are  not. 

It  is  said  to  be  an  ancient  and  universal  rule,  resting  upon 
obvious  reason  and  justice,  that  a  wrong-doer  shall  be  held 
responsible  only  for  the  proximate  and  not  for  the  remote  con- 
sequences of  his  actions:  2  Parsons  on  Cent.  456.  The  rule  is 
not  limited  to  cases  in  which  special  damages  arise;  but  is 
applicable  to  every  case  in  which  damage  results  from  a  con- 
tract violated  or  an  injurious  act  committed:  2  OreenL  Ev., 
«ec.  25G;  2  Parsons  on  Cent.  457.  And  the  liabilities  of  com- 
mon carriers,  like  persons  in  other  occupations  and  pursuits, 
«ro  regulated  and  governed  by  it:  Story  on  Bailments,  586; 
Angell  on  Carriers,  201;  Morrison  v.  DavUy  20  Pa.  St  171  [57 
Am.  Dec.  695]. 

In  the  last-named  <-ase,  it  is  said  that  tlien*  is  notliing  in  th4 
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policy  of  the  law  relating  to  common  carriers  that  calls  for  any 
different  rule,  as  to  consequential  damages,  to  he  applied  to 
them.  In  that  case  may  be  found  not  only  a  clear  and  satis- 
factory statement  of  the  law  upon  the  subject,  but  a  significant 
illustrationof  the  rule  which  the  decision  recognizes  and  affirms. 
It  was  an  action  against  the  defendants,  as  common  carriers 
upon  the  Pennsylvania  canal.  It  appeared  that  their  canal- 
boat,  in  which  the  plaintiff's  goods  were  carried,  was  wrecked 
below  Piper's  dam  by  reason  of  an  extraordinary  flood;  that 
the  boat  started  on  its  voyage  with  a  lame  horse,  and  by  reason 
thereof  great  delay  was  occasioned  in  the  transportation  of  the 
goods;  and  that,  had  it  not  been  for  this,  the  boat  would  have 
passed  the  point  where  the  accident  occurred  before  the  flood 
came,  and  would  have  arrived  in  time  and  safety  at  its  desti- 
nation. The  plaintiff  insisted  that,  inasmuch  as  the  negli- 
gence of  the  defendants  in  using  a  lame  horse  for  the  voyage 
occasioned  the  loss,  they  were  therefore  liable  for  it.  But  the 
comrt,  assuming  that  the  flood  was  the  proximate  cause  of  the 
disaster,  held  that  the  lameness  of  the  horse,  by  reason  of 
which  the  boat,  in  consequence  of  his  inability  thereby  to  carry 
it  forward  with  the  usual  and  ordinary  speed,  was  exposed  to 
the  influence  and  dangers  of  the  flood,  was  too  remote  to  make 
the  defendants  responsible  for  the  goods  which  were  lost  in  the 
wreck.  It  was  only,  in  connection  with  other  incidents,  a  cause 
of  the  final,  direct,  and  proximate  cause  by  which  the  damages 
sought  to  be  recovered  were  immediately  occasioned. 

There  is  so  great  a  resemblance  between  the  circumstances 
upon  which  the  determination  in  that  case  was  made  and  those 
upon  which  the  question  under  consideration  in  this  arises, 
that  the  decision  in  both  ought  to  be  the  same.  In  this  case, 
the  defendants  failed  to  exercise  due  care  and  diligence  in  not 
being  possessed  of  a  sufficient  number  of  efficient  working  en- 
gines to  transport  the  plaintiff's  wool  with  the  usual,  ordinary, 
and  reasonable  speed.  The  consequence  of  this  failure  on 
their  part  was  that  the  wool  was  detained  six  days  at  Syra- 
cuse. This  was  the  full  and  entire  effect  of  their  negligence, 
and  for  this  they  are  clearly  responsible.  But  in  all  that  oc- 
curred afterwards,  there  was  no  failure  in  the  performance  of 
their  duty.  There  was  no  delay  and  no  negligence  in  any  part 
of  the  transportation  between  Syracuse  and  Albany,  and  upon 
reaching  the  latter  place  the  wool  was  safely  and  properly 
stored  in  their  freight  depot.  It  was  their  duty  to  make  this 
disposition  of  it.  They  had  then  reached  the  terminus  of 
their  road;  the  carriage  of  the  goods  was  then  complote;  and 
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the  daty  only  remained  of  making  deliyery.  The  deposit  id 
the  wool  in  die  depot  was  the  only  deliyery  which  they  were 
required  to  make;  and  having  made  that,  their  liabilitiea  as 
carriers  thenceforward  ceased.  It  was  there  to  be  received  by 
the  owner,  or  taken  up  by  the  proprietors  of  the  railroad  next 
in  course  of  the  route  to  Boston:  Norway  Plains  Co.  y.  Boiton 
and  Maine  Railroad^  1  Gray,  263  [61  Am.  Dec.  423];  NuUing 
V.  Connecticvi  River  Sailroad^  Id.  602.  The  rise  of  waters  in 
the  HudscHiy  which  dM  the  mischief  to  the  wool,  occurred  at 
a  period  subsequent  to  this,  and  consequently  was  the  direct 
and  proximate  cause  to  which  that  mischief  is  to  be  attributed. 
The  negligence  of  the  defendants  was  remote;  it  had  ceased 
to  operate  as  an  active,  efficient,  and  prevailing  cause  as  soon 
as  the  wool  had  been  carried  on  beyond  Syracuse,  and  cannot, 
therefore,  subject  them  to  responsibility  for  an  injury  to  the 
plaintiff's  property  resulting  from  a  subsequent  inevitable 
accident  which  was  the  proximate  cause  by  which  it  was  pro- 
duced. It  is  to  the  latter  only  to  which  the  loss  sustained  by 
him  is  attributable.  -^ 

It  follows  from  these  considerations  that  the  verdict  in  the 
plaintiff's  behalf  must  be  set  aside,  and  a  new  trial  be  had;  in 
which  he  will  recover  such  damages  as  he  proves  were  tiM 
direct  consequence  of  the  negligence  of  which  the  defendanli 
may  be  shown  to  have  been  guilty. 

New  trial  ordered. 


Railrqad  Cohpakt's  LiABiLmsB  AS  Common  Caxbixb  Gxasi 
Goods  havb  Reached  DEsmrATioNy  and  are  there  stored  in  a  warehooM 
belonging  to  the  company,  and  its  liabilities  as  a  warehouseman  then  begin: 
Nonoaf  Plama  Co.  ▼.  Botion  and  Maine  i?.  /?.,  61  Am.  Deo.  423;  Porter  ▼. 
Chicago  is  R.  /.  R.  R  Co.,  71  Id.  286,  and  many  cases  cited  in  note  290.  The 
principal  case  is  cited  to  the  same  effect  in  Bau9ema"7.  Toledo  c6  W.  R,  R,  Okf 
25  Ind.  440;  Judson  v.  Western  R.  R.  Co.,  4  Allen,  623;  Cutting  t.  (hvmd 
Trunk  R'y  Co.,  13  Id.  888;  HoadJey  ▼.  Nor^em  Tranaportatkm  Co.,  115  Mbm. 
306;  Riee  ▼.  Hart,  118  Id.  206;  /ones  t.  OUmore,  91  Pa.  St.  314;  Railroad  (h, 
▼.  Reegei,  10  WalL  191;  Caldwell  ▼.  Southern  Easprtm  Co.,  I  Flipp.  87. 


Harrington  v.  Harrington. 

[U  Okat,  61&J 
Wm  or  Dsvnn  ow  Real  Estate  has  No  SnoB  ImuBT  n 

as  will  entttld  her  to  notice  of  a  petition  of  the  denaor's  adnunisteater 
for  license  to  sell  it  for  the  payment  of  debts,  legacies,  and  charges  cf 
ktion. 


Appeal  from  decree  of  probate  court  granting  license  to  sell 
a  decedent's  realty  for  the  payment  of  debts,  legacies,  and 
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charges  of  administration.  The  appellant  was  the  wife  of  a 
devisee  under  decedent's  will,  and  she  claimed  that  she  was 
entitled  to  notice  of  the  petition  and  hearing  for  such  license 
to  sell. 

/•  If.  Barton^  for  the  appellant 
P.  0.  Baeon^  for  the  appellee* 

Bj  Court,  BiosLOW)  J.  This  case  does  not  fall  within  any 
previous  decision  of  this  court  relating  to  the  notice  to  be  given 
to  persons  interested  on  a  petiton  to  sell  the  real  estate  of  a 
deceased  person  for  the  payment  of  his  debts.  The  cases  most 
nearly  resembling  it  are  Smith  v.  Bradatreetj  16  Pick.  264,  and 
Boynton  v.  Dyer^  18  Id.  1. 

The  former  case  was  an  appeal  of  a  creditor  of  an  heir  of  a 
deceased  person,  who  had  caused  the  share  of  the  real  estate 
which  had  descended  to  the  heir  to  be  attached  on  mesne  pro- 
cess. It  was  held  that  he  was  a  person  interested  and  entitled 
to  appeal  from  a  decree  allowing  the  will  of  the  deceased.  His 
interest  in  the  real  estate  was  a  present  existing  lien  upon  it, 
by  virtue  of  his  attachment,  which,  in  due  course  of  law,  would 
ripen  into  a  title  which  would  relate  back  to  and  take  effect 
from  the  attachment. 

The  case  of  Boynton  v.  Dyer,  supruy  was  an  appeal  by  the 
children  of  a  person  non  compos  from  a  decree  allowing  the  ac- 
count of  a  guardian.  Their  right  to  appeal  was  placed  on  the 
ground  that  no  person  other  than  the  heirs  presumptive  of  a 
non  compos^  competent  to  take  an  appeal,  had  any  interest  in 
the  question.  It  might  also  be  added  that  they  were  entitled 
to  notice  within  the  express  terms  of  the  statute  then  in  force. 
By  statute  1783,  c.  88,  sec.  4,  it  was  provided  that  guardians 
might  in  certain  cases  be  licensed  to  sell  the  real  estate  of  their 
wards  in  like  manner  as  the  real  estate  of  persons  deceased 
might  be  sold  by  executors  and  administrators.  The  statute 
in  such  cases  regarded  the  ward  as  civilly  dead,  and  his  heirs 
as  persons  directly  interested  in  his  real  estate. 

The  case  at  bar  is  clearly  distinguishable  from  these  decis- 
ions. The  entire  legal  estate  was  vested  in  the  devisee,  who 
was  competent  to  take  notice  of  the  petition,  and  assent  to  the 
same.  His  wife  had  no  present  existing  right  or  interest  in 
the  land.  Her  right  was  only  inchoate  and  contingent,  depend* 
ing  on  the  event  of  her  surviving  her  husband.  This,  we 
think,  was  altogether  too  remote  and  uncertain  a  right  to 
entitle  her  to  notice  of  the  petition  for  sale,  as  a  party  inter- 
ested within  the  meaning  of  the  statute. 
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We  believe  the  practice  in  this  commonwealth  has  been  uni- 
form, in  cases  like  the  present,  to  regard  the  wife  of  an  heir  or 
devisee  of  a  deceased  person  as  having  no  such  interest  in  the 
real  estate  which  comes  to  her  husband  as  heir  or  devisee,  as  to 
entitle  her  to  notice  of  a  petition  to  sell  the  real  estate  for  the 
payment  of  the  debts  of  the  deceased.  Even  if  the  question 
were  a  doubtful  one,  we  should  be  slow  to  reverse  the  settled 
practice  by  a  decision  which  might  seriously  affect  titles  to  real 
property  heretofore  acquired  under  sales  authoriied  by  decrees 
of  the  probate  court. 

Appeal  dismissed. 


Hoy  u  Morris. 

riS  Orat,  619.] 

Xhibd  Person  Ovbkhbakiko  CoNnDsimAL  CoMMUKiCATioy  between  an 
attorniey  and  his  client  must  testify  thereto. 

Action  for  breach  of  promise  of  marriage.  The  court  on  the 
trial  admitted  evidence  of  a  witness  concerning  a  certain  con* 
versation  between  defendant  and  his  attorney,  and  which  he 
overheard,  which  conversation  was  to  the  effect  that  defendant 
wanted  to  dispose  of  certain  of  his  property,  as  he  was  afraid  a 
girl  would  sue  him  for  breach  of  promise  of  marriage.  This  is 
assigned  as  error. 

P.  0,  Bacon  and  P.  P.  Todd,  for  the  defendant. 
Z>.  Foster  and  F,  Deane,  for  the  plaintiff. 

By  Court,  Merrick,  J.  Some  question  was  made  at  the  ar- 
gument whether  the  conversation,  of  which  evidence  was  given 
at  the  trial  in  the  testimony  of  Aldrich,  was  not  one  of  such 
character,  and  having  reference  to  such  objects  or  purposes, 
that  Mr.  Todd,  the  attorney,  would  not,  if  he  had  himself  been 
called  as  a  witness,  have  been  compelled  to  disclose  it.  In  the 
case  of  nation  v.  RolAMon,  14  Pick.  416  [25  Am.  Dec.  415], 
which,  in  some  respects,  much  resembles  the  present,  it  was 
held  that  communications  made  to  an  attorney  at  law  by  a 
party  who  applied  to  him  to  make  a  conveyance  or  mortgage  oi 
his  ))ersonal  property  for  the  purpose  of  preventing  it  from  be- 
ing attached  by  a  portion  of  his  creditors,  were  competent  and 
admissible  evidence.  And  in  the  case  of  Broad  v.  Pitiy  3  Car. 
&  P.  519,  Beat,  C.  J.,  said:  *^A  man  is  not  acting  as  an  attorney 
when  he  b  consulted  about  a  deed;  and  I  cannot  distinguish 
his  situation  from  that  of  any  other  man."     But  without  Vxlk* 
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ing  at  this  distixiction,  and  assuming  that  the  interview  between 
Mr.  Todd  and  the  defendant  was  strictly  of  a  privileged  char- 
acter, and  that  all  the  communications  of  the  latter,  during  its 
continuance,  were  made  by  him  as  a  client  to  his  counsel  and 
professional  adviser,  still  the  testimony  of  the  witness  Aldricb 
was  admissible,  and  was  properly  allowed  to  be  used  before 
the  jury. 

The  privilege  of  exemption  from  testifying  to  facts  actually 
known  is  extended  only  to  an  attorney  or  legal  adviser  who 
derives  his  knowledge  from  the  communications  of  a  client  who 
applies  and  makes  disclosures  to  him  in  his  professional  char- 
acter, and  to  those  other  persons  whose  intervention  is  strictly 
necessary  to  enable  the  parties  to  communicate  with  each  other. 
This  is  the  rule  which  was  laid  down  by  the  court  in  the  case 
of  HatUm  V.  Robinaorij  14  Pick.  416  [25  Am.  Dec.  415];  and 
which  seems  uniformly  to  have  been  recognized  as  a  correct 
statement  of  the  law  upon  this  subject:  Doe  dem,  Pritehard  v. 
Jauncey^  8  Car.  &  P.  99;  Bramwell  v.  Lueas^  2  Bam.  &  Cress. 
745;  Barnes  v.  HarrtB^  7  Cush.  576  [54  Am.  Dec.  734].  Apply- 
ing this  rule  to  the  facts  in  the  present  case,  the  conclusion  is 
inevitable  that  the  statement  of  Morris  to  his  counsel,  Mr.  Todd, 
was  overheard,  and  became  known  to  Aldrich  under  circum* 
stances  which  entitled  the  plaintiff  to  the  benefit  of  his  testi- 
mony concerning  it.  Aldrich  was  not  an  attorney,  nor  in  any 
way  connected  with  Mr.  Todd;  and  certainly  in  no  situation 
where  he  was  either  necessary  or  useful  to  the  parties  to  enable 
them  to  understand  each  other.  On  the  contrary,  he  was  a 
mere  by-stander,  and  casually  overhead  conversation,  not  ad- 
dressed to  him,  nor  intended  for  his  ear,  but  which  tbe  client 
and  attorney  meant  to  have  respected  as  private  and  confiden- 
tial. Mr.  Todd  could  not  lawfully  have  revealed  it.  But  in 
consequence  of  a  want  of  proper  precaution,  the  comniunica- 
-tions  Itetween  him  and  his  client  were  overheard  by  a  mere 
stranger.  As  the  latter  stood  in  no  relation  of  confidence  to 
either  of  the  parties,  he  was  clearly  not  within  the  rule  of 
exemption  fi*om  giving  testimony;  and  he  might  therefore, 
when  summoned  as  a  witness,  be  compelled  to  testify  to  what 
he  overheard,  so  far  as  it  was  pertinent  to  the  subject-matter 
of  inquiry  upon  the  trial;  this  is  all  that  was  allowed  by  the 
eourt. 

Exceptions  overruled. 

PXBSOV    OVKRHKABIVQ    OOHWrDMSTlAL  OoUmJKVJJOKa    BKTWXBf  ARO^ 

jnr  AND  CuxiiT  mint  tastif y  thereto:  See  Bamet  ▼.  ffarri»,  54  Am.  Dec.  734 
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Gableton  v.  Bioefobd. 

[U  OkaT,  ML] 

Ih  AcnoH  oir  JuixmmiiT  or  Sisna  Stati^  a  retoznof  the  offioarin  tiit  adios 
in  wfaioh  tha  judgment  wm  rendered,  i^peering  on  the  reooid  that  be 
made  penonal  eerrioe  on  tiie  defendant  in  that  atate^  may  be  oontn^ 
dieted  by  parol  eridenioe. 

Action  on  judgment  of  court  of  common  pleas  in  New 
Hampshire.  The  record  of  the  judgment  showed  a  return  bj 
the  sheriff  that  he  had  persontdly  summoned  the  defendant, 
and  that  judgment  was  rendered  by  default  Defendant  offered 
in  this  action  to  prove  that  no  summons  was  ever  served  as 
stated  in  the  return  of  the  officer.    The  evidence  was  rejected. 

F.  H.  Detoeyy  for  the  defendant. 

C  Deven8yjvn.j  and  O.  F,  Hoatj  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  The  court  are  all  of  opinion  that  the 
evidence  offered  should  have  been  admitted  on  the  ground  tha^ 
if  the  feu^ts  were  true  which  the  evidence  tended  to  prove,  they 
would  have  shown  that  the  court  in  New  Hampshire  had  no 
jurisdiction  of  the  person  of  the  defendant,  and  therefore  that 
the  judgment  against  him  by  default  was  not  binding  on  him. 

We  take  it  to  be  now  well  settled  in  this  commonwealth,  that 
although  the  judgment  of  a  court  of  one  state  of  the  Union 
against  a  citizen  of  another  state  is  prima  fade  evidence  both 
of  the  jurisdiction  of  the  court  and  of  the  merits,  and  notwith- 
standing the  United  States  statute  of  1790,  providing  that  full 
faith  and  credit  shall  be  given  in  each  state  to  the  judicial 
proceedings  of  another,  yet  such  judgment  is  not  conclusive; 
but  it  is  competent  for  the  defendant,  when  suit  is  brought 
against  him  on  such  judgment,  to  show  by  proof  that  the  court 
which  rendered  the  judgment  in  the  original  suit  in  point  of 
fact  had  no  jurisdiction  over  the  persons  of  the  parties  and  the 
subject-matter  of  the  controversy:  Biasell  v.  Briggsy  9  Mass. 
469  [6  Am.  Dec.  88];  HM  v.  WiUiams,  6  Pick.  232  [17  Am. 
Dec  356];  Oleason  v.  Dodd,  4  Met.  333;  BimU  v.  Whwloek,  11 
Cush.  277;  BoduHha  v.  Ooodrichy  3  Gray,  508. 

It  was  clearly  so  held  in  BisseU  v.  Briggs^  wpra^  and  though 
Hall  V.  WiUiamBy  Mipm,  is  in  some  respects  an  aathorilj  the 
other  way,  yet  when  well  understood  it  confirms  the  prindide 
stated.  In  the  latter  case,  the  court  seemed  to  have  been  ap- 
parently perplexed  between  their  own  qpinion  upon  principle, 
confirmed  by  the  case  of  BisM  ▼•  Brig^  aftpra,  on  the  one 
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hand,  and  the  respect  due  to  what  was  then  supposed  to  be  this 
authority  of  the  supreme  court  of  the  United  States,  in  MUU 
y.  Duryety  7  Cranch,  481,  and  Hampton  v.  MeConndl,  3  Wheat. 
234,  on  the  other. 

In  the  case  of  Hall  v.  WiUiamSj  mpra^  the  court  held,  in 
deference  to  the  authority  of  the  cases  cited,  that  nul  tiel  reo 
frd  was  the  proper  plea  to  debt  on  the  judgment  of  another 
state.  If  it  were  the  proper  plea,  it  would  follow  that  it  must 
be  the  only  proper  plea;  because  that  plea  submits  the  whole 
matter  to  the  court,  and  leaves  no  fact  open  to  be  tried  on  plea 
and  proof,  and  nothing  but  the  existence  of  the  judgment  and 
the  identity  of  the  parties,  as  in  case  of  a  domestic  judgment 
And  yet  the  court,  in  that  case,  admitted  some  other  pleas  in 
bar;  yiz.,  that  neither  of  the  defendants  was  served  with  pro- 
cess; that  one  was  not  served  with  process;  and  nU  debet;  to 
which  last  plea  the  plaintiffs  demurred.  To  the  two  other 
pleas,  the  plaintiffs  replied  the  judgment,  by  way  of  estoppel, 
to  which  the  defendants  demurred.  The  whole,  therefore, 
came  before  the  court  on  demurrer. 

The  court,  however,  strongly  express  their  opinion  that  in 
some  form  the  question  of  jurisdiction  ought  to  be  open  before 
a  citizen  of  another  state  can  be  held  bound,  and  quote  with 
approbation  the  dissenting  opinion  of  Mr.  Justice  Johnson,  in 
Mills  V.  Duryee,  7  Cranch,  486,  "that  jurisdiction  cannot  be 
justly  exercised  by  a  state  over  property  not  within  the  reach 
of  its  process,  or  over  persons  not  owing  them  allegiance,  or  not 
subjected  to  their  jurisdiction  by  being  found  within  their  lim- 
its." And  in  that  same  case  of  Hall  v.  WiUiainSj  6  Pick.  232 
[17  Am.  Dec.  356],  the  court  decided  that  although  the  judg- 
ment of  the  Georgia  court  was  a  joint  judgment  against  two, 
it  appearing  that  only  one  was  served  with  process,  and  being 
bad  against  the  other,  it  was  wholly  void. 

But  in  view  of  subsequent  decisions,  we  think  that  the  court 
in  HaU  V.  WiUiams,  ffupra,  attributed  a  larger  effect  to  the 
opinion  of  the  court  in  MUU  v.  Duryeej  supra,  in  regard  to  the 
conclusiveness  of  the  judgments  of  one  state  in  the  courts  of 
another,  than  it  now  appears  the  case  warranted.  In  point  of 
fact,  in  that  case,  the  court  in  the  original  suit  had  full  juris- 
diction over  the  person  of  the  defendant,  and  he  had  been 
arrested,  and  gave  bail  for  his  appearance  in  that  suit.  The 
question  before  the  court  was  a  technical  question  of  pleading. 
One  of  the  judges  dissented  on  the  ground  that  a  case  might 
ooour  in  which  a  different  plea  would  be  proper,  drawing  in 
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qaestion  the  jurisdiction  of  the  court  rendering  the  judgment 
But  the  case  itself  called  for  no  limitation  or  qualification  of 
the  opinion,  and  none  was  given.  It  was  therefore  taken  as 
authority  that  in  all  cases  the  judgment  of  the  court  of  another 
Btate  had  all  the  force  and  effect  of  a  domestic  judgment 
This  was  affirmed  a  few  years  after,  in  a  short  opinion  of  Mr. 
Chief  Justice  Marshall,  that  nil  debet  was  not  a  proper  plea: 
Ifampt(m  v.  McConnelly  3  Wheat  234.  But  no  other  authority 
is  cited  except  Mills  v.  Duryee^  supra.  And  the  learned  re* 
porter  in  a  note  questioned  the  authority  of  Mills  v.  Duryee^ 
supraj  as  to  the  conclusiveness  of  thq  judgments  of  courts  of 
other  states,  and  considered  it  an  open  question. 

The  subject  was  much  discussed  in  state  courts;  and  subse- 
quently it  was  decided  by  the  supreme  court  of  the  United 
States  that  congress  did  not  intend,  by  the  act  of  1790,  to  de- 
clare that  the  judgment  in  one  state  against  the  person  of  the 
citizen  of  another,  who  had  not  been  served  with  process  or 
voluntarily  appeared,  should  have  such  faith  and  credit  in 
every  other  state  as  it  had  in  the  courts  of  the  state  in  which 
it  was  rendered.  They  express  the  opinion  that  congress  did 
not  intend  to  give  the  full  force  of  domestic  judgments  to  the 
judgments  of  courts  of  other  states  by  the  act  of  1790;  and  ex- 
pressed their  concurrence  with  the  various  decisions  of  state 
courts  holding  that  congress  did  not  intend  that  the  statute 
should  be  so  applied  as  to  change  the  effect  of  judicial  records 
of  this  description:  lyArey  v.  Keiehwmj  11  How.  166.  That 
case  was  cited  in  a  judgment  of  this  court  given  by  Mr.  Justice 
Fletcher,  in  the  case  of  Phelps  v.  Brewer^  9  Gush.  890  [67  Am. 
Dec.  66],  which  was  very  like  the  present 

We  think,  therefore,  .the  authorities  now  concur  in  establish- 
ing the  principle  above  stated,  that  a  defendant,  called  on  in 
an  action  to  answer  to  a  judgment  rendered  against  him  in  the 
court  of  another  state,  may  prove  any  facts  tending  to  show 
that  such  court  had  no  jurisdiction  over  him,'  so  as  to  give 
effect  to  such  judgment.  Even  if  there  were  now  any  techni* 
cal  question  of  pleading,  it  would  be  removed  by  the  practice 
act,  dispensing  with  the  rules  of  technical  special  pleading  and 
authorizing  any  legal  defense  to  be  made  by  answer  and  prooC 

We  can  perceive  no  distinction  in  principle  between  this  case 
and  many  of  the  cases,  in  which  it  was  recited  in  the  record 
that  a  party  had  appeared,  that  he  had  appeared  by  his  attor- 
ney, and  the  like,  but  where  he  was  still  allowed  to  prove  that 
the  attorney  made  a  mistake  or  committed  a  fraud,  that  in  fact 
no  attorney  had  appean^d  for  him.  that  no  attorney  had  been 
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authorized  to  appear  for  him,  as  decided  in  the  foregoing  and 
many  other  caseB:  Bodurtha  v.  Ooodrich,  8  Oray,  608.  The 
acts  and  recitals  of  a  court  not  having  acquired  a  jurisdiction 
cannot  be  conclusively  binding  on  him;  nor  can  acts  and  re- 
citals be  conclusive  evidence  of  taciB  which  would  give  them 
jurisdiction.  No  more  force  and  effect  can  be  given  to  the 
certificate  of  a  person  purporting  to  be  a  deputy  sheriff  of  an- 
other state,  in  giving  the  court  jurisdiction  over  an  absent  party, 
than  to  similar  acts  of  attorneys.  To  say  nothing  of  the  dan- 
ger of  false  personation,  and  other  devices,  by  which  an  officer 
of  another  state  might  be  induced  to  believe  that  a  stranger 
was.the  defendant  against  whom  he  had  process,  it  seems  to 
be  giving  quite  sufficient  effect  to  such  a  return  to  make  it 
prima  fa^  evidence,  leaving  the  defendant  the  right  to  rebut 
it  by  evidence. 
New  trial  ordered. 

JUDOXDITB  or  SlSTKB  SXATIB^  OOVOUTIIVEimB  GWt  See  JJofiM  ▼.  OfUd^ 

JkH  65  Am.  Dec.  701,  and  eaaee  cited  in  note  704;  Omupk  y.  OommerekU 
Ins,  C0.9  71  Id.  743,  and  note  746.  Facte  upon  the  record  which  show  jnrie- 
diction,  as  personal  service  of  process,  may  be  contradicted:  Fhmeram  ▼. 
Leonardf  7  AUen,  fi6;  Folger  ▼.  Cobunbian  Am.  Co.,  99  Mass.  273;  Moufrp  ▼• 
COkiM,  100  Id.  S5;  fftndriek  ▼.  Whittemore,  106  Id.  28;  Peabody  v.  HctmOUm, 
106  Id.  221;  McDermM  ▼.  Clary,  107  Id.  603;  Goodrich  ▼.  Stevene,  116  Id.  171| 
Faberr.  Hovey,  117  Id.  106;  Brcmard  ▼.  Fwokr,  119  Id.  265.  A  presnmptioii, 
however,  always  eztsts  in  ^vor  of  the  jurisdiction  of  a  coort  having  general 
powers:  KinoftpY.AhtXL,  10  AUen,  489;  JJeMferMW  v.  ^Ami/bn^  105  Mass.  606| 
bat  this  pfesnmptUm  is  not  ooncfauEve:  Fofget  v.  Oohmbkm  Ina*  Ox,  99  U. 
S73;  FiM  ^(MMi  ▼.  i9Ml0b  87  Ohio  Si.  320^  all  dtmg  the  principal 


Bbyant  u  Isbubgh. 


[13  OaAT,  m.] 
?0BOBAfliB  n  AirrBOBmD  10  Ri8CDn>  Gohtbact  r>a  Sjjm  €fw  Homb^ 
snd  retom  the  hone  for  breach  of  an  express  wananty  of  soondnew^ 
although  there  was  no  express  agreement  to  that  effect,  and  no  frand. 


Action  to  recover  price  of  horse  sold  by  plaintiff  to  defend- 
ant. Defendant  answered  that  plaintiff  warranted  the  horae 
to  be  sound  at  the  time  of  sale,  and  the  animal  proved  to  be 
nnsonnd  and  was  returned,  but  plaintiff  refused  to  reoeive  him 
back. 

D.  Foster  and  O.  W.  Baldwiny  for  the  defendant 

P.  C.  Ba^on  and  P.  E.  Aldrichy  for  the  plaintiff. 

By  Court,  Metcalp,  J.  The  precise  question  in  this  ease  i% 
whether  a  purchaser  of  personal  property,  sold  to  him  with  an 
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ezpresB  warranty,  and  taken  into  posflesmon  by  him,  can  re- 
Bcind  the  contract  and  return  the  property  tor  breach  of  the 
warranty,  when  there  is  no  fraud  and  no  express  agreement 
that  he  may  do  so.  *  It  appears  from  the  cases  cited  for  the 
plaintiff,  that  in  the  English  courts,  and  in  some  of  the  courts 
of  this  country,  he  cannot;  and  that  his  only  remedy  is  on  the 
warranty:  See  also  2  Steph.  N.  P.  1296;  Addison  on  Cont,  2d 
Am.  ed.,  272;  Oliphant's  Law  of  Horses,  88;  Cripp9  ▼.  SmUhy 
8  Irish  L.  227. 

But  we  are  of  opinion,  notwithstanding  a  dictum  of  Parsons, 
G.  J.,  in  Kimball  v.  Cwnninghamj  4  Mass.  605  [3  Am.  Dec.  230], 
that,  by  the  law  of  this  commonwealth  as  understood  and 
practiced  upon  for  more  than  forty  years,  there  is  no  such  dif- 
ference between  the  effect  of  an  implied  and  an  express  war- 
ranty as  deprives  a  purchaser  of  any  legal  right  of  rescission 
under  the  latter  which  he  has  under  the  former;  and  that  he 
to  whom  property  is  sold  with  express  warranty,  as  well  as  he 
to  whom  it  is  sold  with  an  implied  warranty,  may  rescind  the 
contract  for  breach  of  warranty,  by  a  seasonable  return  of  the 
property,  and  thus  entitle  himself  to  a  full  defense  to  a  suit 
brought  against  him  for  the  price  of  the  property,  or  to  an 
action  against  the  seller  to  recover  back  the  price,  if  it  have 
been  paid  to  him.  In  Bradford  v.  Mardy,  13  Mass.  139  [7 
Am.  Dec.  122],  where  it  was  decided  that  a  sale  by  sample 
was  tantamount  to  an  express  warranty  that  the  sample  was  a 
true  representative  of  the  kind  of  thing  sold,  and  in  which  case 
there  was  no  fraud,  Chief  Justice  Parker  said:  ^'If  a  different 
thing  is  delivered,  he  [the  seller]  does  not  perform  his  con- 
tract, and  must  pay  the  difference,  or  receive  the  thing  back 
and  rescind  the  bargain,  if  it  is  offered  him."  This,  it  is  true, 
was  only  a  dictum^  and  not  to  be  regarded  as  a  decisive  author- 
ity. But  in  Perky  v.  Baich,  23  Pick.  283  [34  Am.  Dec.  56], 
which  was  an  action  on  a  promissory  note  given  for  the  prioe 
of  an  ox  sold  to  the  defendant,  it  was  adjudged  that  the  jury 
were  rightly  instructed  that  if,  on  the  sale  of  the  ox,  there  was 
fraud  or  an  express  warranty  and  a  breach  of  it,  the  defend- 
cjit  might  avoid  the  contract  by  returning  the  ox  within  a 
reasonable  time,  and  that  this  would  be  a  defense  to  the  action. 
In  Dorr  v.  Fisher j  1  Cush.  274,  it  was  said  by  Shaw,  C.  J.,  that 
''to  avoid  circuity  of  action,  a  warranty  may  be  treated  as  a 
condition  subsequent,  at  the  election  of  the  vendee,  who  may, 
upon  a  breach  thereof,  rescind  the  contract  a^d  recover  back 
the  amount  of  his  purchase-money,  as  in  case  of  £raad.  Hot 
if  he  does  this,  he  must  first  return  the  property  sold,  <ir  do 
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everything  in  his  power  requisite  to  a  complete  restoration  of 
the  property  to  the  vendor;  and  without  this  he  cannot  re- 
cover." The  chief  justice  took  no  distinction  between  an 
express  warranty  and  an  implied  one,  but  referred,  in  support 
of  what  he  had  said,  with  other  cases,  to  Perley  v.  Balehy  cited 
above. 

In  1816,  when  the  case  of  Bradford  v.  Jtfanly,  stfpra,  was  be- 
fore this  court,  and  afterwards,  until  1831  the  law  of  England, 
on  the  point  raised  in  the  present  case,  was  supposed  to  be  as 
we  now  hold  it  to  be  here.  Lord  Eldon  had  said,  in  Curtis  v. 
Hannay,  3  Esp.  82,  that  he  took  it  to  be  "  clear  law;"  and  so 
it  was  laid  down  in  2  Selw.  N.  P.,  Ist  ed.,  586,  in  1807,  and  in 
Long  on  Sales,  125, 126,  in  1821,  and  in  2  Stark.  Ev.,  Ist  ed., 
645,  in  1825.  In  1831,  in  Street  v.  Blay,  2  Bam.  &  Adol.  461, 
Lord  Eldon's  opinion  was  first  denied,  and  a  contrary  opinion 
expressed  by  the  court  of  king's  bench.  Yet  our  court  subse- 
quently (in  1839)  decided  the  case  of  Perky  v.  Balehy  supra. 
The  doctrine  of  that  decision  prevents  circuity  of  action  and 
multiplicity  of  suits,  and  at  the  same  time  accomplishes  all 
the  ends  of  justice. 

Exceptions  sustained. 

RssonaiDM,  how  ahd  wirnnr  What  Tdoi  Rwbt  must  u  Sznomik. 
Rewaaauni  may  be  had  either  by  aet  of  the  paitiee  in  pomuuioe  of  an  agree- 
ment therefor,  or  by  one  party  on  ■ome  default  or  fraud  of  the  other;  or  by 
prooeedinge  at  law  or  in  eqoity.  It  is  not  the  pnrpoee  here  to  diseiue  the 
caneee  for  whioh  a  rescission  may  be  so  had.  For  a  general  disfflissiim  of  the 
sabject,  see  1  Whsii.  on  Cont.,  sees.  282-293;  Waterman  on  Spedfio  Perform- 
ance, 680-698.  As  to  rescission  in  eqnity,  see  the  note  to  Hough  ▼.  Huni^  16 
Am.  Dea  572-675;  resotssion  of  contracts  oonoeming  lead:  See  note  to  /oAit- 
sow  ▼.  BvanSf  60  Id.  672-681;  and  see  generally  for  cases  in  this  series  on  res- 
eiasion,  Kwh^  ▼.  Harriaon,  59  Id.  677;  Htmt  v.  Turner,  60  Id.  167,  and  eases 
cited  in  the  notes.  This  note  treats  only  of  the  manner  of  exercising  the 
rights  and  the  time  within  whieh  this  must  be  done. 

Rkscission  bt  Mut0Mi  AoBxncMNT. — ^All  executory  contracts  may  be  re- 
scinded by  the  parties  to  them,  if  they  continue  interested  until  the  agree- 
ment to  rescind  is  made:  Joknaour,  Heed,  9  Maes.  78;  Bloodr,  Sno9,  36 
Am.  Dec.  363.  It  has  been  said  that  courts  require  as  deer  evidence  of 
wairer  of  a  oontract  by  mutual  assent  as  of  the  contract  itself;  Carolam  ▼. 
Brabaaom,  3  Ja  A  Lat  200;  Diai  v.  Crane,  10  Tex.  444;  Quiuqf  v.  TUton,  5 
GreenL  277.  On  the  other  hand,  it  is  said  that  an  agreement  to  rescind  may 
be  shown  by  such  droumstances,  or  by  such  a  course  of  oooduct,  as  dearly 
evidences  the  intention  of  the  parties  that  it  shall  so  operate:  Wheeden  y.  FUk, 
00  N.  H.  125;  Green  v.  Weils,  2  CU.  584;  Rcbma(mr.  Page,  3  Buss.  114; 
Murray  ▼.  Htmoa^,  56  N.  Y.  337;  and  Parsons  says  farther,  that  ''if  dther 
party,  without  right,  claims  to  rescind  the  contract,  the  other  party  need 
not  object;  and  if  he  permit  it  to  be  rescinded,  it  will  be  done  by  mntual  eon- 
Nor  need  this  poipoee  of  wsdnding  be  expready  dedared  by  the  ens 
Ax.  nsa  Vol.  LXZIV-42 
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party  ^  ofder  to  gire  to  the  other  the  right  cl  eooaentiiii^  and  so  wwBmding. 
There  may  be  many  acta  from  which  the  opposite  party  haa  a  ri^t  to  in&r 
that  the  party  doing  them  woald  reecind: "  2  Paraoiia  on  CSent.,  7th  ed.,  *812. 
At  all  eventa,  mere  looae  conversations  will  not  be  aaffident  proof  of  waiver 
of  a  contract  by  agreement:  Moore  v.  Crqfton,  3  Jo.  ft  Lat.  445;  nor  will 
negotiationa  for  abandonment  or  readasion  oonstitate  a  readaaion,  onleaa  anch 
waa  the  evident  intention  of  the  parties:  Robmaon  v.  Page,  3  Bnas.  114;  i/iir- 
n^  V.  Hanoa^,  56  N.  T.  337;  ao  an  offer  to  readnd,  which  la  not  accepted, 
wfll  not  have  anch  effect:  Fripp  v.  Fr^pp,  Bice  Ch.  84.  If  a  oontraet  pro- 
videa  a  mode  of  reacisaion,  aa  by  notice,  that  mode  moat  be  foUowed  to  the 
ezdnaion  of  any  other:  McKcuff  v.  Caningkni,  1  McLean,  50.  The  return  of 
a  cable-rope  delivered  on  trial,  and  to  be  kept  if  aatisfactory,  waa  held  to 
amount  to  a  reedsaion  by  mutual  consent:  llaJlieUe  v.  SuUer  8L  B.  JL  Ok,  63 
OaL  575.  An  agreement  to  rescind  a  contract  to  convey,  on  terms  to  be 
fixed  by  refereea,  is  not  a  readsnon,  if  there  ia  no  reference,  and  the  vendee 
remaina  in  poeaeadon,  and  the  vendor  retaina  the  oondderation:  Jonee  v.  Log^ 
gins,  37  Miaa.  546.  A  contract  required  by  law  to  be  in  writing,  aa  for  the  aale 
of  land,  may  be  readnded  by  parol:  Bobmton  v.  Page,  3  Rnaa.  114;  Oarmam 
V.  Saluimry,  1  Vem.  240;  Bellv,  Howard,  9  Mod.  305;  JDouer  v.  Jjoe^  42  Pa. 
8t.  165;  and  thia  haa  been  held  to  apply  even  to  aealed  oontracta:  Often  v. 
ITelb, 2  Id.  584;  Baboock-v.  ^imtfivAM,  9  Ala.  869;  f^oliiv  v.  iViofl^  1  Johna. 
Ch.  22;  Low  v.  Trtadweil,  12  Me.  441;  but  the  reedaaion  must  be  evidsnoed 
by  acts  which  leave  no  doubt  of  the  intent:  Lamer  v.  Lee,  42  FtL  St.  165; 
FdUe  V.  Oarpetder,  28  Am.  Dea  592;  and  a  surrender  of  the  inatmmentk  un- 
der a  written  oontraot  for  the  aale  of  land,  the  vendee  remaining  in  poaaeaaion 
aa  tenant,  will  not  evidence  a  verbal  agreement  to  reacind:  Oramiwr  v.  Bouh 
t<T,  4  Fa.  St  259.  In.caae  of  reedaaion  of  a  written  agreement  by  parol,  the 
Utter  moat  be  founded  on  a  new  oondderation,  and  be  dearly  proved:  PrmU 
V.  Morrow,  45  Mo.  404.  That  a  party  haa  entered  into  engagemsnta  inoon- 
aiatent  with  the  performance  of  the  original  contract,  and  will  therefore  re- 
ceive a  benefit  by  rdeaae  therefrom,  oonstitntea  this  a  good  cooaideration  for 
an  agreement  to  roadnd:  Ih^fman  v.  Hmnmer,  18  K.  J.  Bq.  83;  Xocowietfwe 
4f  E.  Co,  V.  Brie  B,B.Co.,7n  Id.  23;  CntUr  v.  Codarame,  116  Maaa.  406.  The 
aubatittttion  of  a  new  agreement  between  the  partiea  may  operate  to  reaeind 
the  first  agreement,  and  in  auch  caae  an  aaaignment  under  the  first  agreement, 
if  made  after  the  aubstitution,  oonveya  no  righta  to  the  aairigniw  thereunder: 
Paul  V.  Meaerreg,  58  Me.  419.  Such  readadon  ariaea  where  a  new  oootvact 
b  inconauBtent  with  or  renders  the  performance  of  a  former  one  between  the 
parties  impoadble,  "  on  the  same  prindple  that  a  aubaeq[uent  act  of  a  l^giaU- 
ture  repeals  a  former  one,  when  the  two  are  inoonaistent: "  Id.  To  work  a 
readasion  of  the  old  contract^  the  new  one  muat  be  aupported  by  aoma  oon- 
dderation, and  be  otherwiae  valid  and  binding:  Rebmm  v.  Coilhw,  7  Vea.  130; 
ThureUm  v.  Ludwig,  6  Ohio  St.  1. 

Rbsoission  bt  Okb  Pabtt.— It  ia  aaid  in  some  of  the  hooka  that  aa  a  oon- 
traet can  be  made  only  by  the  conaent  of  all  the  oonttactiBg  partiea,  it  oan 
be  rescinded  only  by  the  consent  of  aU:  OaiUm  v.  WUeox,  26  Ark.  309;  2 
Parsons  on  Cent.,  7th  ed.,  *678.  The  point  waa  raised  m  Batmkter  v. 
Read,  1  Gilm.  09,  that  unlesa  the  aasent  of  both  partiea  waa  ahown  there  oonid 
be  no  readadon  whatever.  The  court,  in  answer,  aaya:  "Although  one  party 
to  a  contract  may  not  alone  rescind  it,  he  may,  nevertheleaa,  by  neglecting 
or  ref uaing  to  perform  on  his  part,  place  it  in  the  power  of  the  other  party, 
where  he  is  not  also  derelict,  to  avoid  it  or  not  at  his  pleaaure.  The  breadi 
of  one  party  may  in  such  case  be  treated  by  the  other  aa  an  ahendonmsnt  of 
the  contract  authorizing  him,  if  he  chooae  to  do  ao^  to  disaffirm  it^  and  thna 
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the  Bsaent  of  both  pirties  to  the  rfwnwion  of  the  contract  is  ndficiently  nun- 
tfested:  that  of  the  one,  by  his  neglect  or  rshual  to  perform  his  pert  of  the 
contract;  and  of  the  other,  by  his  suing,  not  for  sneh  breach,  but  for  the  valne 
of  any  act  done  or  payment  made  to  him  nnder  the  oontraet^  as  if  it  had  nerer 
existed:"  BuUb  v.  Huntley,  1  Scam.  410;  HerrmgiomY.  HfUbard,  Id.  669; 
Rftd  V.  PhUlijm,  4  Id.  40;  SitAards  r.  AUm,  17  Me.  899;  Clofk  y.  Oraem^  4 
Pick.  114;  OUkiY.  Jfi^nord;  6  Johns.  85;  Wemerw.  BmOeg,  1  dd.  47. 

Ifidke  i^Retdaakm,  NtemUy  for, — ^Where^  in  a  oontract,  a  mode  el  reeois- 
Bon  is  expressly  pronded,  aa  by  giving  notice  and  repaying  money  reoeiTedp 
the  party  cannot  rescind  in  any  other  way:  Jfe/Coy  ▼.  CairringUmt  1  McLean, 
60.  Where  this  is  not  the  case^  some  notioe  of  rescission  by  the  party  is  ofw 
dinarily  required.  The  fsihire  of  a  party  to  perform  his  part  of  a  contract 
does  not  par  m  rescind  it;  the  other  party  mnst^  within  a  reasonable  time 
give  notice  of  his  intention  to  reednd:  Catmeif  v.  Newberry^  24  HL  203. 
This  is  abeofaitely  necessary  where  reseiflsion  is  set  np  as  a  defense  to  aa 
aoticii.  Bat  where  the  object  of  the  actioa  is  to  obtain  a  decree  of  rescission 
cr  cancellation  of  a  contract,  no  positive  act  manifesting  snch  intention  is 
■eoessaiy,  prior  to  the  action,  which  is  itself  a  soffident  manifestation  of 
sa4di  intention.  This  qnestion  was  raised  in  JQrfly  v.  JTonifon,  69  Am.  Dec 
686^  an  action  to  obtain  a  decree  of  resdssion,  and  the  defendant  claimeil 
tibat  plaintiff's  failnre  to  do  such  a  positive  act  as  msnifested  an  intention  to 
wecind  prior  to  filing  his  bill  was  an  insormoontable  objection  to  a  decree  of 
neoission,  and  cited  EUfffy  ▼.  WMtkAar^  8  Ohio^  201,  to  snpport  this  posi- 
tion. In  answer,  the  eoort  say:  ''In  that  case  [Higbg'v.  ITilUttafar]  the  coort 
did  say,  and  very  properly,  in  reference  to  the  facts  of  the  case^  that '  the 
law  reqnires  some  positive  act  by  the  party  who  wonld  rescind,  which  shaQ 
manifest  snch  intention,  and  put  the  opposite  party  on  his  guard,  snd  it  then 
gives  a  reasonable  time  to  comply;  bat  it  requires  eagerness,  promptitade^ 
ahtUty,  and  a  disposition  to  perform  by  him  who  would  resist  a  rescission  of 
his  contract'  Hie  courts  when  this  was  said,  were  speaking  of  a  roecisBion 
by  the  act  of  the  party  and  not  by  a  decree.  The  case  was  not  one  of  a  bill 
to  rescind.  It  was  one  in  which  the  vendor  had  exercised  his  ri^t  to  treat 
tlie  contract  as  abandoned  by  the  vendee,  without  asking  a  court  of  equity  to 
formally  decree  its  recuHion.  Here  the  plaintiff  asks  such  a  decree,  snd  if 
it  were  admitted  that  he  did  no  positive  act  before  the  filing  of  the  bill  man- 
ifesting an  intention  to  reeoind,  it  cannot  be  denied  that  the  filing  of  the  bill 
itMlf  manifests  his  intention  dearly  enough;  and  hence  if  the  vendee  had  a 
ri^t  to  pay,  he  should  have  made  cr  tendered  payment  within  a  reaaonaLU 
time  after  the  bill  was  filed."  Where  rescission  is  claimed  in  a  suit,  that  fact 
most  i^pear  t^  tlie  complaint  or  petition:  ShuUi  v.  CAriatoion,  6  Ma  App. 


As  above  stated,  where  one  party  relies  on  the  fact  that  the  contract  has 
been  rescinded  on  his  part^  as  a  defense  to  an  action  on  the  contract,  or  on 
some  right  arising  therefirom,  where  the  rescission  ii  not  by  mutual  consent^ 
he  mast  show  that  some  notice  of  the  rescission  was  brought  home  to  the 
other  party:  Carney  v.  Newberry,  24  IlL  203;  //i^fty  v.  WhiUahar,  8  Ohio,  201. 
A  reedssicn  may  be  so  effected  by  word  or  direct  notice,  or  by  any  act  of 
either  party  which  prevents  performance  of  the  mutual  understanding:  Svber 
V.  Prelim^  1  S.  C.  273.  A  formal  or  written  notice  is  not  necessary,  but  the 
law  requires,  on  the  part  of  him  who  would  rescind,  some  positive  act  which 
■hows  snch  an  intention,  and  puts  the  opposite  party  on  his  guard,  so  an  te 
give  him  a  reasonable  time  to  comply  with  his  agreement:  MuUHn  v.  Bloomer^ 
11  Iowa,  360;  Hooper  ▼.  Tayhr,  4  E.  D.  Smith,  48&    By  axpress  notice, 
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party  to  a  ecmtnct  may  compel  the  other  party  either  to  fnlflll  or  ahandoa 
the  contraot,  where  no  time  is  fixed  in  the  contract  for  its  performamoe^  or 
tfane  is  not  an  essential  element:  Braahitr  ▼.  QraJtg,  6  Wheat.  628;  and  eee  oa 
this  point  the  note  to  JokMon  ▼.  Bvoms,  60  Am.  Dec.  678,  collecting  many 
ether  cases,  and  discussing  this  branch  of  the  sabject.  A  P>^rty  seeking  to 
rescind  a  contract  on  the  ground  of  fraud  must  give  notice  within  a  reason* 
able  time  of  his  intention:  ^Terrifi  v.  Lihbejff  36  Me.  360;  Mcumm  ▼.  Bosd;  1 
Denio^  09;  either  actually,  or  by  doing  some  act  which  amounts  to  noticei 
Moral  Schooi  ▼.  Harrison,  74  Ind.  93;  Marrow  ▼•  Beea,  69  Pa.  St  868.  Re- 
sisting the  contract  on  this  ground,  and  setting  up  the  fraud  as  a  defenae^  if 
it  goes  to  the  whole  contract,  is  a  sufficient  avowal  of  intention  to  amoont  to 
a  notice  of  rescission:  Dawes  ▼.  JTomen,  L.  R.  10  0.  P.  166;  Cfiough  ▼.  EcO- 
road,  L.  R.  7  Bx.  Gas.  36;  Morrison  v.  Insurance  Cbw,  L.  R.  8  Bx.  206.  A 
suit  to  annul  the  contract  on  account  of  fraud  is  a  sufficient  rfwciarion:  Beess 
i?.  Co,  ▼.  Smiih,  L.  R.  4  K  ft  L  App.  73.  So  a  suit  and  recovery  for  breach 
of  the  contnust  operates  as  a  notice  of  rescission:  Oraham  v.  HoUosoaiy,  44  DL 
885.  Bringing  a  suit  to  recover  back  the  consideratian  money,  after  a  breach 
of  contnust,  is  equivalent  to  an  express  disaffirmance  of  it,  and  is  to  be  re- 
garded as  sufficient  evidence  of  the  determination  to  treat  it  as  rescinded: 
HerringUm  v.  Hubbard,  33  Am.  Dec  426;  Bannister  v.  Bead,  1  Oilm.  100; 
8en>y  V.  Hutchinson,  4  Id.  429;  Moore^y.  Sogers,  19  DL  347;  ChenosaUh  v. 
Loebard,  Id.  362;  Sumner  v.  Waugh,  66  Id.  640;  Cable  v.  ElBs,  86  Id.  633L 
Bringing  ejectment  to  recover  land  which  is  in  tiie  possession  of  a  vendee 
under  a  parol  contract  of  sale  ia  regarded  as  a  rescission:  Hairstom  v.  «/aM- 
don,  42  Miss.  380.  So  a  vendor  bringing  a  trespass  to  try  title  to  land,  thus 
ignoring  his  ccmtract  to  sell  to  the  defendant,  has  been  held  to  so  operate  as 
a  disaffirmance  as  to  prevent  the  defendant  from  obtaining  a  decree  of  xesoia* 
sion  on  his  part:  Claiif  v.  Hart,  49  Tex.  433.  An  agreement  to  set  aside  an 
award  will  not  have  the  effect  of  rescinding  a  distinct  agreement  in  relatioa 
to  the  subject-matter  of  the  ccmtrovergy  between  the  parties:  Smphi  v. 
Simplot,  14  Iowa,  449.  Hie  notice  must,  of  course,  be  not  ambiguous^  and 
should  imply  a  determination  to  contest  a  contract  claimed  to  be  invalidated 
by  fraud:  A^Oe^s  Case,  L.  R.  9  Eq.  263;  WTiUneif  v.  Boberts,  22  BL  381. 
Surrender  of  a  written  contract  of  sale,  followed  by  acte  inooosistent  with  ito 
continuance,  such  as  negotiating  a  sale  to  another,  may  be  considsred  aa  evi- 
dence of  a  rescission:  Crane  v.  De  Camp,  21  N.  J.  Eq.  414;  and  so  a  sale  to 
another  party  ia  notice,  and  the  second  purchaser  will  be  protected  against 
the  first,  when  the  first  purchatie  was  fraudulent:  WkUneg  v.  BobeHs,  22  BL 
381.  Where  the  agreement  is  that  either  party  may  rescind  by  returning 
what  he  has  received,  a  tender  is  a  sufficient  notice  of  rescission;  Moore  v. 
Shenk,  3  Pa.  St  13.  In  England,  in  Carter  v.  Dean,  71  Sim.  211,  it  was  held 
that  where,  on  default  in  payment  of  the  purchase-money,  one  party  said  to 
the  other  that  there  must  be  an  end  to  the  negotiations,  if  therenpcm  the 
other  did  not  perform,  or  assented,  this  constitated  a  rescission.  In  many 
states  it  has  been  held  that  a  notice  that  non-performance  by  a  certain  day 
would  be  regarded  as  equivalent  to  a  refusal  to  fulfill  the  contract  is  not  tan* 
tamount  to  a  notice  that  the  contract  would  then  be  con8iilere«l  ss  rescinded; 
Webb  V.  Stone,  24  N.  H.  282;  Allen  v.  Webb,  Id.  278;  Sumn^  v.  Porter,  36 
Id.  449;  F^y  v.  Oliver,  49  Am.  Dec.  7G4;  Fletdter  v.  Cole,  23  Id.  114;  San» 
ford  V.  Emory,  34  Id.  468.  But  a  notice  to  a  manufacturer  that  if  articles 
are  not  delivered  by  a  specified  time  he  will  make  a  contract  with  othen 
has  been  held  after  such  time  to  operate  as  a  rescission:  Adkerman  v.  Kcor- 
Um^  83  K.  T.  Super.  Ct  487.    The  mere  fact  that  a  poroiiassr  isil  thi  ■iito 
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baforo  fqlfillmg  hii  contracfe  to  pnrchaao  is  held  to  be  no  alMndonmeiit: 
Oreamer  v.  OffdeUf  16  Ind.  176.  A  reicisHion  is  as  mnch  a  matter  of  busiaeas 
AS  a  ooatract,  and  where  contracts  on  bouiay  are  void,  a  rescitwion  would  not 
be  good:  Betntdkt  v.  Baehelder,  24  Mich.  425;  but  where  no  law  against  Sun- 
day contracts  exists,  a  rescission  made  on  that  day  is  good:  Pmoe  y.  LangcUm^ 

W  u.  a  67a 

An  eleotian  once  made  to  rescind  or  not  to  rescind  is  final  and  ocmclnsive: 
Pmoe  ▼.  Ltmgdtm,  99  U.  S.  678;  CUmgh  ▼.  Railroad^  L.  R  7  Ex.  86.  Thus 
a  party  cannot  set  np  a  frand  as  a  defense  to  a  contract,  thereby  disaffirming 
it,  and  thereafter  sne  as  if  the  contract  had  not  been  disaffirmed,  as  for  the 
price:  Delkme  ▼.  HuO,  M  Ma  112;  KtUnqg  ▼.  Tur^iiib,  2  Bradw.  65;  PoMar 
▼.  TUcomb,  22  Me.  300;  McCriUiB  ▼.  CarUon,  37  Vt.  139;  JSBwuu  v.  Montgom' 
ery,  60  IX  325.  A  contract  cannot  be  affirmed  in  part  and  disaffirmed  in 
part:  PmUer  v.  TUeomb,  tupra;  Miner  ▼.  Bradle^^  22  Pick.  467;  Farmen* 
Bank  ▼.  Ormes^  12  How.  61;  FUbif  ▼.  MiUer,  25  Fk.  264;  Kdlogg  ▼.  7W- 
p^  93  BL  265;  but  see  Boih  v.  Palmer,  27  Barb.  652;  Wtgand  v.  SicM,  S 
Keyes  (N.  Y.),  120.  Whore,  however,  a  contract  is  divisible,  the  fraudulent 
branch  oi  it  may  be  rescinded,  and  the  rest  allowed  to  stand,  if  it  can  do  so 
slcoe:  Bdiamy  ▼.  Sabtnef  2  Phill.  425w  As  to  the  rescission  of  part  of  a  di- 
visible contract^  see  the  article  discnssing  the  matter,  in  15  Am.  Law  Rsfv. 
•23-«3a 

Partif  Eeeeimdmg  muti  do  BquUiy. — Ordinarily,  it  is  a  ptereqoisite  to  a 
valid  rescission  that  the  party  offer  to  return  whatever  he  may  have  obtained 
from  the  oontFact  he  applies  to  repudiate:  Qay  v.  AUer^  102  U.  S.  79;  Bmer^ 
son  ▼.  AfeNamara,  41  Me.  666;  CooUdge  ▼.  Brigham,  1  Met.  547;  Ettabrock 
V.  SweU,  116  Mass.  303;  Cooi;  v.  OUman,  34  N.  H.  556;  Burton  v.  Stewart,  S 
Wend.  236;  CM  ▼.  Hatfield,  46  Id.  533;  PaMiuon  v.  Sherman,  74  Id.  72| 
Morrow  v.  Bee$,  69  Pa.  St.  68;  Jennkifft  v.  Oage,  13  HL  610;  Wiilkmu  v. 
Ketekum,  21  Wis.  432.  In  legal  actions,  brought  as  |hough  the  contract  had 
been  rescinded,  a  complaint  which  does  not  allege  restoration,  or  an  offer  to 
restore,  does  not  state  a  cause  of  action:  Van  Lkw  v.  Johneon,  6  Thomp.  h 
0.  648;  AnOumff  v.  JDay,  ^2  How.  Pr.  35.  Thus,  in  case  of  a  conveyance  of 
land,  the  party  rescinding  should  pay  back  the  consideration,  or  tender  a 
reconveyance,  as  the  case  may  be:  See  the  note  to  Johneon  v.  Bvom,  50  Am. 
Dec.  674,  collecting  all  the  cases  on  this  point  The  party  claiming  the  re- 
lief must  put  the  other  as  far  as  possible  in  the  position  he  was  in  before  the 
transaction  complained  of:  Conner  v.  Henderaon,  8  Id.  103;  Einne  v.  Oak, 
43  Id.  614;  Moore  v.  Shenk,  45  Id.  618,  and  cases  in  the  notes;  Neblett  v.  Me- 
Farland,  92  U.  S.  101;  Fa/rrle  v.  Ware,  60  Me.  482;  WiOoughby  v.  Moulton, 
il  N.  H.  205;  Smith  v.  BrtUenham,  98  IlL  188;  Qatting  v.  NmndL,  9  Ind.  572; 
HyaUp  V.  Frenek,  52  Wis.  513.  Of  course,  where  it  is  impossible,  this  wiU 
not  imply  an  exact  and  absolute  restoration  in  every  sense,  but  the  party 
must  restore  all  that  he  has  received  that  he  can  rest<ne,  and  surrender  any 
advantages  which  he  may  have  received:  Martin  v.  Roberta,  5  Cush.  126;  Oal^ 
Ung  V.  Newell,  ntpra;  Maaaon  v.  Boinet,  1  Denio,  69;  Downer  v.  Smith,  32  Vt.  L 
In  such  cases,  it  is  said  the  offer  comes  too  late  at  the  trial:  Herman  ▼•  ffo^ 
/enegger,  54  Oal.  161.  In  cases  of  fraud,  however,  the  &ct  that  restitution 
or  absolute  restitution,  is  impossible,  will  not  prevent  a  rescission:  Myrkk  v. 
Jack,  33  Ark.  425;  Coffee  v.  Rujin,  4  Goldw.  487;  Hay  v.  Hay,  13  Hun,  315; 
American  Wine  Co.  v.  Braaher,  3  CoL  L.  K  69.  A  tender  of  reconveyance  is 
not  necessary,  where  it  turns  out  that  there  is  no  interest  to  reconveyt 
Perleg  v.  i^o/cA,  23  Pick.  283;  MeCabe  y.  Bwna,  66  Pa.  St  356;  S.  C,  77  Id. 
109;  or  when  the  thing  is  worthless,  or  of  novalnet  TknratonY.BkmOardt 
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22  Pick.  18;  CM  ▼.  OOman,  34  K.  H.  656;  Froti  ▼.  Lamf.  16  Ohio^  200; 
DuvcU  V.  Mowrp,  6  R.  L  479;  and  a  tender  of  perfonnaiioe  is  mmeoemiy, 
where  the  other  party  admits  his  inability  to  perform:  Croagrom  ▼.  Hhnmd' 
rieht  64  Pa.  St.  203;  and  see  Irvm  ▼.  BUekky,  67  Id.  24.  In  a  sait  in  equity 
for  a  decree  of  rescission,  the  complaint  need  not  allege  a  tender  of  offer  to  per- 
form: Blo(mer  ▼.  WaMrfm,  3  Hill  (N.  Y.),  366;  Ho^  ▼.  Jaquu,  129  Mass.  28& 
Where  a  liquidation  is  necessary  to  ascertain  the  respective  rights  of  the  pa^ 
ties,  the  party  is  not  bound  to  rescind  prior  to  institating  his  action:  MUhrd 
▼.  Farley,  16  La.  Ann.  618.  The  contract  must  be  rescinded  as  to  both  par^ 
ties;  it  cannot  be  in  force  as  to  one  and  rescinded  as  to  the  other:  CfooBdge  ▼. 
Brtgham^  1  Met.  660;  and  so  it  must  be  rescinded  m  Mo  or  not  at  all,  and 
a  party  cannot  rescind  while  retaining  part  of  his  advantage  under  the  coo- 
tract:  BUhop  ▼.  Stewart,  13  Nev.  26;  Weeks  y.  Robie,  42  N.  H.  316;  Summer 
V.  Parker,  86  Id.  449;  Clarkaon  ▼.  MUchell,  8  E.  D.  Smith,  269;  JewiU  ▼. 
Petit,  4  Mich.  608;  ffendricke  y.  Chodrkh,  16  Wis.  679. 

Tiine  wUkm  Which  Party  ikimXd  Exercise  Right  to  Rescind ^Ihe  electioD 

of  a  party  to  a  ocntraot  to  rescind  or  not  must  be  exercised  within  a  reason- 
able time:  Norton  ▼.  Toung,  3  OreenL  80;  Ayres  v.  MiUAell,  11  Miss.  688; 
CarroUr.  Rice,  Walk.  688;  DisbrowY.  Jones,  Harr.  (Mich.)  102;  Street y.  Dom, 
Id.  427;  Weeksy,  Robie,  42  N.  H.  316;  WhiUsmnbY.  Z>eiii(^  62  Vt.  882;  Morgan 
y.  McKoe,  77  Pa.  St  228;  PenccY.  Langdon,  99 U.  S.  678;  ColUns  y.  Townsemd, 
68  CaL  608;  Bank  y.  HicUt,  Id.  234.  What  is  a  proper  time  within  which  to 
rescind  is  yeiy  folly  discussed  in  the  note  to  Joh$ison  y.  tfvaas,  60  Am.  Dec 
676.  In  case  of  f  jaud,  the  rescission  must  be  promptly  upon  the  diseoyery 
of  the  fraud:  Saratoga  R,  R,  Co,  y.  Row,  36  Id.  668;  Masson  y.  jBopbC, 
43  Id.  669,  and  notes.  A  wrongdoer  cannot  make  extreme  yigilanoe  and 
promptitude  conditions  of  rescission.  It  does  not  lie  in  his  moutik  to  com- 
plain of  delay:  Pence  y.  Langdon,  99  U.  S.  678;  but  inexcusable  delay  for 
a  long  time  may  operate  as  a  ratification,  and  the  party  thereby  loses  the 
right  to  rescind:  Cfummbw  y,  Lods,  1  McOrary,  338;  and  what  is  a  reason- 
able  time  is  a  mixed  question  of  law  and  fact:  Kingsley  y.  WaUis,  14  Me.  67; 
HoSn-ook  y.  Burt,  22  Pick.  646;  Hedges  y.  R,  R.  Co,,  49  N.  Y.  223;  Morgan 
y.  MeKee,  77  Pa.  8t  228;  Rothchild  y.  Rowe,  44  Vt.  389.  Where  the  party 
instead  of  rescinding  goes  on  accepting  benefits  under  the  ccmtract,  or  doing 
other  things  which  ratify  the  conduct  of  the  other,  he  cannot  then  set  up  the 
other's  default^  he  having  had  knowledge  thereof,  and  claim  a  resdssion  of 
the  contract:  Huni  v.  Turner,  60  Am.  Dec  167;  Bvans  v.  Montgomery,  60 
Iowa,  286|  McKay  v.  Oarrington,  I  McLean,  60;  Masson  v.  Boeet,  48  Am. 
Dec  61. 


Commonwealth  v.  Hay& 

[14  Qa^T,  aa.] 

Otumamum  ov  Mohit  bt  Ohx  to  Whom  It  has  bsebt  Paid  THBoooa 

MiBTAXB  18  NOT  EuBBBZLKiaNT  Under  the  Massachusetts  statute  ol 

1867,  c  233,  there  being  no  breach  of  a  trust  or  violation  of  confidence  in- 

teatiooally  reposed  by  one  party  and  voluntarily  assumed  by  the  other. 

Indictment  containing  two  counts,  one  for  embezzlement  and 
one  for  simple  larceny.  The  indictment  was  under  the  stat- 
ute of  1857,  c.  238,  which  provided  that  '^  if  any  person,  to 
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whom  any  money,  goods,  or  other  property,  which  may  be  the 
subject  of  larceny,  shall  have  been  delivered,  shall  embezzle, 
or  fraudulently  convert  to  his  own  use,  or  shall  secrete  with 
intent  to  embezzle  or  fraudulently  convert  to  his  own  use,  such 
money,  goods,  or  property,  or  any  part  thereof,  he  shall  be 
deemed,  by  so  doing,  to  have  committed  the  crime  of  simple 
larceny."  The  treasurer  of  the  Charlestown  Five  Cent  Savings 
Bank  testified  that  the  defendant  came  to  the  bank  to  draw 
his  deposit,  and  his  bank-book  was  balanced,  and  one  hundred 
and  thirty  dollars  found  to  be  due  him.  The  treasurer  then 
paid  the  defendant,  by  mistake,  two  hundred  and  thirty  dol- 
lars, and  the  defendant  afterwards  refused  to  pay  back  the  one 
hundred  dollars.  The  defendant  asked  that  the  jury  be  in- 
structed that  the  foregoing  facts  did  not  establish  such  a  deliv- 
ery or  embezzlement  as  would  subject  him  to  a  prosecution 
under  the  statute;  but  the  court  refused  to  give  the  instruction, 
and  charged  that  if  the  one  hundred  dollars  was  delivered  by 
mistake,  and  the  defendant  knew  it,  and  it  was  afterwards  de- 
manded of  him,  and  he  did  fraudulently,  and  with  a  felonious 
intent  to  deprive  the  bank  of  the  money,  convert  the  same  to 
his  own  use,  he  would  be  liable  under  the  indictment.  A  ver- 
diet  of  guilty  was  returned,  and  the  defendant  alleged  excep- 
tions. 

N.  St  J.  Chreen^  for  the  defendant. 

8.  H.  PhiUipSy  attorney-general,  for  the  commonwealth. 

By  Court,  Bigelow,  J.  The  statute  under  which  this  indict- 
ment is  found  is  certainly  expressed  in  very  general  termis, 
which  leave  room  for  doubt  as  to  its  true  construction.  But 
interpreting  its  language  according  to  the  subject-matter  to 
which  it  relates,  and  in  the  light  of  the  existing  state  of  the 
law,  which  the  statute  was  intended  to  alter  and  enlarge,  we 
think  its  true  meaning  can  be  readily  ascertained. 

The  statutes  relating  to  embezzlement^  both  in  this  country 
and  in  England,  had  their  origin  in  a  design  to  supply  a  defect 
which  was  found  to  exist  in  the  criminal  law.  By  reason  of 
nice  and  subtile  distinctions,  which  the  courts  of  law  had  rec- 
ognized and  sanctioned,  it  was  difficult  to  reach  and  punish 
the  fraudulent  taking  and  appropriation  of  money  and  chattels 
by  persons  exercising  certain  trades  and  occupations,  by  virtue 
of  which  they  held  a  relation  of  confidence  or  trust  towards 
their  employers  oir  principals,  and  thereby  became  possessed  of 
their  property.  In  such  cases  the  moral  guilt  was  the  same 
as  if  the  offender  had  been  guilty  of  an  actual  felonious  taking; 
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but  m  mmny  eases  he  oonld  not  be  conTicted  of  laioooy,  beeaim 
ihti  yropetlj  which  had  been  frandulentlj  coDiFerted  was  law> 
fdiiy  in  his  possession  by  Tirtne  of  his  employnieni,  and  iheie 
was  not  thai  technical  taking  or  asportation  which  is  essential 
to  the  proof  of  the  crime  of  larceny:  JEt«j^  ▼.  JBacdejf,  2  Leadi, 
4aied^835;  2EastP.C.  56& 

The  statoies  relating  to  embeislement  were  intended  to 
embrace  this  class  of  offenses;  and  it  may  be  said  generally 
that  they  do  not  aj^Iy  to  cases  where  the  element  of  a  breach 
of  trust  or  confidence  in  the  frandnlent  conTersion  of  money 
or  chattels  is  not  shown  to  exist  This  is  the  distingnishing 
Ceatore  of  the  provisions  in  the  revised  statutes,  c.  126,  sees. 
27-30,  creating  and  punishing  the  crime  of  embexdement, 
which  carefully  enumerate  the  classes  of  persons  that  may  be 
subject  to  the  penalties  therein  provided.  Those  provisions 
have  been  strictly  construed,  and  the  operation  of  the  statute 
has  been  carefully  confined  to  persons  having  in  their  posses- 
sion,  by  virtue  of  their  occupation  or  employment,  the  m<Miey 
or  property  of  another,  which  has  been  fraudulently  converted 
in  violation  of  a  trust  reposed  in  them:  ComvumweaUh  y. 
Steams,  2  Met  843;  CommonweaUh  v.  lAbbeyj  11  Id.  64  [45 
Am.  Dec.  185];  CommonweaUh  ▼.  Williams,  Z  Gray,  461.  In 
the  last-named  case  it  was  held  that  a  person  was  not  guilty 
of  embezzlement,  under  the  revised  stetutes,  c.  126,  sec.  30, 
who  had  converted  to  his  own  use  money  which  had  been  de- 
livered to  him  by  another  for  safe-keeping. 

The  statute  of  1857,  c.  233,  was  probably  enacted  to  supply 
the  defect  which  was  shown  to  exist  in  the  criminal  law  hy 
this  decision,  and  was  intended  to  embrace  cases  where  prop- 
erty had  been  designedly  delivered  to  a  person  as  a  bailee  or 
keeper,  and  had  been  fraudulently  converted  by  him.  But  in 
this  class  of  cases  there  eziste  the  element  of  a  trust  or  confi- 
dence reposed  in  a  person  by  reason  of  the  delivery  of  property 
to  him,  which  he  voluntarily  takes  for  safe-keeping,  and  which 
trust  or  confidence  he  has  violated  by  the  wrongful  conversion 
of  the  property.  Beyond  this,  the  statute  was  not  intended 
to  go. 

Where  money  paid  or  property  delivered  through  mistake 
has  been  misappropriated  or  converted  by  the  party  receiving 
it)  th^re  is  no  breach  of  a  trust  or  violation  of  a  confidence  in- 
tentioually  reposed  by  one  party  and  voluntarily  assumed  by 
the  other.  The  moral  turpitude  is  therefore  not  so  great  as  in 
those  cases  usually  comprehended  within  the  offense  of  em- 
bezzlement, and  we  cannot  think  that  the  legislature  intended 
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to  place  them  on  the  same  footing.    We  are  theiefare  of  opin- 
km  that  the  facts  proved  in  this  case  did  not  bring  it  within 
the  statute,  and  that  the  defendant  was  wrongly  convicted. 
Exceptions  sustained. 

EiiBBBELiiaEiiTy  Wbat  d*.  See  CommonweaUh  y.  IMe^,  45  Am.  Dec  186^ 
■nd  note.  Where  money  is  paid  by  mistake  to  the  defendant,  and  by  him 
•ooverted,  he  cannot  be  oonyicted  of 'Ombesilement:  State  ▼.  Heath,  S  Mo. 
App.  106;  and  where  a  Mrvant  of  a  firm  frandnlently  appropriated  money 
which  he  had  received  from  one  member,  with  directiona  to  carry  it  to  another 
member,  the  appropriation  is  not  embezslement:  CknnmomoeoUth  ▼.  Berry,  99 
liaas.  430;  but  the  fiduciary  relation  esse^itial  to  characterize  the  crime  is 
■BJBoiently  expressed  t^  an  averment  that  the  property  was  deliyered  to  the 
defendant  npon  the  trust  and  confidence  that  he  would  return  it  to  the  owner 
CO  demand:  CcmmopMMoUh  ▼.  Hua$ey,  111  Id.  435.  The  Massachusetts  stat- 
nte  of  1857»  a  233^  considerably  enlarged  the  crime  of  embezslement:  Con^ 
momaeaUK  ▼.  ByUorkk,  100  Id.  11.  The  pzinoipal  case  is  cited  to  the  forego- 
iagpoiatp*. 


Commonwealth  v.  Reynolds* 

[14  OSAY*  87.] 

ir  D  IimiDrABiJB  at  OoiofON  Law  to  DisaaADS,  Hutdbb,  avd  PKsymr 
Wimao  noM  Appkarino  befobb  Court  in  pursusnce  to  a  sunmums; 
and  the  offense  not  being  punishable  by  statute,  the  concluding  words 
of  the  indictment,  "  contrary  to  the  form  of  the  statute,  **  may  be  rejected 
as  surplusage. 

CtoioiDNnro  OF  Witnz38  kevd  not  bs  Alleged  with  Same  OEBTAniTr 
OF  Time  and  Plaoe  as  the  subst  :e  of  the  charge,  in  an  indictment  for 
dissuading,  hindering,  and  preventing  a  witness  from  appearing  before  a 
oourtb 

b  18  HOT  Nbobsbabt  to  Allege  in  whose  Behalf  Witme88  was  Sum- 
MONSD,  nor  that  his  testimony  was  material,  in  an  indictment  for  dis« 
suading,  hindering,  and  preventing  a  witness  from  appearing  before  a 
court. 

IwmUTMENT    NEED   NOT   FTBTRBB   ShOW    HiNDERANOB   OR    OBSTRUCnON   OF 

PuBUO  JmrriGB^  nor  conclude  "  to  the  obstruction  and  hinderance  of  pub- 
lic justice,"  where  it  charges  the  defendant  with  the  intent  to  obstruct 
"the  due  course  of  justice  "  by  dissuading,  hindering,  and  preventing  a 
witness  from  appearing  before  a  court;  and  the  facts  alleged  show  a  hhi- 
deraaoe  and  obstruction  of  public  justice. 

Indictment  for  dissuaaing,  hindering,  and  preventing  one 
Colbert  Reynolds  from  appearing  before  the  police  court  of 
New  Bedford,  in  pursuance  to  a  summons  as  a  witness  in  a 
proceeding  against  the  defendant  for  an  assault  upon  one 
Daniel  Reynolds.  The  defendant  was  convicted,  and  moved 
an  arrest  of  judgment,  on  grounds  which  are  sufficiently  stated 
Id  the  opinion. 
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iSf,  H.  PhiUipSj  aUamey^eneralj  for  the  commonwealth. 

By  Court,  Metcalf,  J.  This  indictment  charges  the  defend- 
ant with  an  offense  that  is  indictable  at  common  law:  4  Bla. 
Com.  126;  1  Russell  on  Crimes,  7th  Am.  ed.,  183;  State  v. 
Keyes,  8  Vt.  57  [30  Am.  Dec.  450] ;  State  v.  Carpenter,  20  Id.  9. 
This  offense  not  being  punishable  by  any  statute  of  thib  com* 
mon wealth,  the  concluding  words  of  the  indictment,  ^'contrary 
to  the  form  of  the  statute,"  are  to  be  rejected  as  surplusage: 
Page  dc  Harwoo(Ps  Case,  Aleyn,  44;  Commonwealth  v.  Hoxey,  16 
Mass.  385. 

It  is  objected,  however,  in  arrest  of  judgment,  that  the  offense 
is  not  so  set  forth  in  this  indictment  as  to  sustain  a  judgment 
on  the  verdict 

The  first  alleged  defeat  in  the  indictment  is,  that  it  does  not 
aver  when  and  where  Culbert  Reynolds  was  summoned  as  a 
witness,  nor  when  he  was  required  to  appear  before  the  police 
court  of  New  Bedford.  And  it  is  true  that  the  indictment  does 
not  allege  the  place  where  said  Culbert  was  summoned;  but 
it  does  allege  the  time  when  he  was  summoned,  to  wit,  the  first 
day  of  June,  1858,  and  that  he  was  summoned  to  appear  before 
that  police  court  when  and  where  the  defendant  should  be  had 
for  trial,  to  give  evidence  of  what  he  knew  relating  to  the  mat- 
ter of  a  complaint  against  the  defendant,  charging  him  with 
an  assault  on  Daniel  Reynolds.  Ihe  indictment  furthermore 
alleges  that  the  defendant,  well  knowing  that  said  Culbert  had 
been  so  summoned,  willfully  and  unlawfully  dissuaded,  hin- 
<lci.oJ,  and  prevented  him  from  appearing  at  the  said  police 
court  when  and  where  the  defendant  was  had  for  trial  on  said 
complaint.  This,  we  think,  is  a  sufficient  charge,  both  in  form 
and  substance,  of  an  indictable  offense.  The  place  where  and 
the  time  when  the  defendant  willfully  and  unlawfully  dis- 
suaded, hindered,  and  prevented  the  witness  from  appearing  at 
the  police  court  are  precisely  alleged  in  the  indictment,  to  wit^ 
at  Freetown,  in  the  county  of  Bristol,  on  the  second  day  of 
June,  1858.  The  summoning  of  the  witness,  being  alleged  only 
by  way  of  inducement  to  the  substance  of  the  charge  against 
the  defendant,  needed  not  to  be  alleged  with  the  same  certainty 
of  time  and  place  as  the  substance  of  the  charge:  Regina  v. 
Wyattj  2  Ld.  Raym.  1191;  Regina  v.  Bidwell,  1  Den.  C.  C. 
222;  S.  C,  2  Cox  C.  C.  298. 

We  cannot  deem  it  necessary  that  it  should  be  alleged  in 
the  indictment  upon  whose  behalf  the  witness  was  smnmoned. 
The  act  of  dissuading  and  preventing  the  attendance  of  a  wit- 
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ness  at  a  trial  is  ponishable  by  indictment  in  vrhoee  behalf 
soever  that  witness  is  summoned. 

Nor  was  it  necessary  that  the  indictment  shonld  allege  that 
the  testimony  of  the  witness,  who  was  dissuaded  and  pre* 
vented  by  the  defendant  from  attending  at  the  police  court, 
was  material  on  the  trial  of  the  defendant  there.  It  was  not 
necessary  in  order  to  convict  the  defendant  to  prove  that  the 
testimony  of  the  witness  would  have  been  material;  and  there* 
fore  it  was  unnecessary  to  allege  that  it  was.  It  is  the  duty  of 
a  witness  to  obey  a  summons,  though  he  cannot  give  any  ma- 
terial testimony;  and  it  is  a  crime  in  him  who  dissuades  and 
prevents  the  witness  from  obeying  the  summons. 

The  objection  to  the  indictment  that  it  does  not  appear 
therein  that  there  was  any  hinderance  or  obstruction  of  public 
justice  is  entirely  groundless.  It  assumes  that  there  was  no 
hinderance  or  obstruction  of  justice  by  the  defendant,  unless 
his  trial  before  the  police  court  was  hindered  or  obstructed,  or 
the  result  thereof  altered  by  reason  of  the  absence  of  the  sum- 
moned witness.  Whereas  the  offense  is  the  obstruction  of 
**  the  due  course  of  justice."  This  is  what  is  alleged  in  the 
only  two  precedents  which  we  have  found.  King  v.  Steventony 
2  East,  863,  and  2  Gh.  Grim.  L.  235,  and  what  this  indictment 
alleges  to  have  been  the  defendant's  intent  and  purpose.  And 
the  ^'due  course  of  justice"  means  not  only  the  due  conviction 
and  punishment,  or  the  due  acquittal  and  discharge  of  an  ac- 
cused party  as  justice' may  require;  but  it  also  means  the  due 
course  of  proceedings  in  the  administration  of  justice.  By 
obstructing  those  proceedings,  public  justice  is  obstructed. 

The  last  objection  made  to  the  indictment  is  that  it  does  not 
conclude  ''to  the  obstruction  and  hinderance  of  public  jus- 
tice." Such  was  the  conclusion  in  the  two  precedents  above 
referred  to.  But  we  find  no  adjudication  that  this  is  essential 
to  the  sufficiency  of  an  indictment.  The  facts  alleged  in  this 
indictment  show  an  obstruction  and  hinderance  of  public  jus- 
tice, in  the  legal  sense  and  meaning  of  those  words;  and  there- 
fore we  are  of  opinion  that  the  omission  of  them  in  the  conclu- 
sion of  the  indictment  is  not  a  cause  for  arresting  judgment, 
it  is  not  necessary,  in  an  indictment  alleging  matters  that  con- 
Btitute  a  common  nuisance,  to  conclue  ad  commune  nocumentum, 
although  it  is  usual  so  to  do:  1  Stark.  Grim.  PL,  2d  ed.,  208; 
Archb.  Grim.  PL,  5th  Am.  ed.,  67;  Commonwealth  v.  Hayne%^ 
2  Gray,  72  [61  Am.  Dec.  437];  see  also  Brady  v.  Qi^en,  4 
Wsh  L.  21;  S.  G.,  2  Jebb  &  S.  647. 

Exceptions  overruled. 
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AimmioDmB  Wmrns  ibom  AmnsiNo  Fboswdtior  d  Indxceabu 
Oftensb,  although  made  before  aemoe  of  a  aubpoeius  and  althoa^  nnaao- 
oesBful:  StaU  v.  Ke^ea,  30  Am.  Deo.  460. 

Ths  fringipal  cask  is  dTBD  in  OommomoeaUh  y.  Sanbom,  14  Gray,  3d3, 
to  the  point  that  all  that  is  requisite  for  an  indictment  is  to  allege  all  the 
facta  neoesaaiy  to  conatitate  the  oflfenae.  Therefore^  an  indictmoit  for  a 
leloniona  amanlt^  ^^ch  seta  forth  all  the  facta  naoearary  to  oonstitate  the 
ofienie,  need  not  allege  that  the  defendant  ii^  or  is  to  be  deemed  and  taken 
to  be.  a  feUmiooa  aaMuilter. 


MoGrOWAN  V.   MoGrOWAN. 

[14  Gbat,  U9.] 

BamrunsQ  Trvbt  dou  not  Exist  in  Favob  or  Onx  Who  Pats  Past  ov 
Pbiob  or  Land  conveyed  to  another,  nnleas  each  payment  has  been 
made  for  some  specifio  part  or  distinct  interest  in  the  estate. 

Bill  by  the  heirs  of  John  McGowan  to  enforce  a  resulting 
trust  in  certain  land.  The  bill  alleged  that  John  McGowan 
had  purchased  the  land  in  1851,  but  that  a  conveyance  was 
taken  in  the  name  of  the  defendant,  James  McGowan,  his 
brother;  that  the  consideration  was  three  hundred  and  forty- 
four  dollars,  of  which  three  hundred  and  twenty  dollars  was 
paid  by  a  note  of  James  McGowan,  secured  by  a  mortgage  on 
the  premises,  and  twenty-four  dollars  in  labor  by  John  Mc- 
€rowan;  that  John  McGt)wan  erected  a  dwelling-house  on  the 
land,  and  resided  there  with  his  family  until  his  death  in  1858; 
that  in  1852  James  McGowan  conveyed  the  land,  with  notice 
of  the  trust,  to  his  brother  Patrick,  who,  on  the  next  day,  con- 
veyed the  same  to  the  defendant,  Catharine  McGowan,  wife  of 
James;  that  Catharine  and  James  McGowan,  at  the  request  of 
John,  executed  another  note  secured  by  mortgage  on  the  prem- 
ises, in  payment  of  lumber  used  in  building  the  dwelling- 
house;  that  the  interest  on  the  notes  was  regularly  paid  by 
John  McGowan,  and  the  defendants  never  paid  any  portion  of 
the  same,  or  anything  for  the  labor  and  materials  furnished; 
and  that  during  the  life-time  of  John  McGowan  the  defendants 
always  acknowledged  that  they  held  the  premises  in  trust,  but 
that  since  his  decease  Catharine  McGowan  claims  the  property 
absolutely,  and  she  and  her  husband  had  threatened  and  at- 
tempted to  Cjjeot  the  plaintiffs  from  the  premises,  and  assert  a 
claim  to  the  rents  and  profits.  The  defendants  demurred  gen« 
erally 

B.  Bomfordj  for  the  defendants. 
/•  Brownj  tot  the  plaintiffs. 
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By  Court,  Hoar,  J.  The  plaintiffs  seek,  by  their  bill,  to 
enforce  the  execution  of  a  resulting  trust.  The  case  made  by 
the  bill  is  undoubtedly  one  of  considerable  hardship;  but  we  are 
unable,  upon  careful  examination,  to  perceive  that  it  admits 
of  any  relief  from,  a  court  of  equity,  consistently  with  due  re- 
gard to  the  well-settled  principles  of  law  The  whole  con- 
sideration for  the  purchase  of  the  estate  was  three  hxmdred  and 
forty-four  dollars,  of  which  three  hundred  and  twenty  dollars 
was  paid  by  the  note  of  James  McGowan,  under  whom  the  de- 
fendants claim  and  to  whom  the  conveyance  was  made;  and 
twenty-four  dollars  agreed  to  be  paid  in  labor  by  John  Mc- 
Gowan, the  father  of  the  plaintiffs,  which  was  afterward  paid 
by  him.  The  subsequent  transactions  between  the  parties,  and 
the  improvements  made  upon  the  estate,  being  all  proved  by 
parol  evidence,  and  proceeding  from  contracts  not  in  writing, 
do  not  change  their  original  relation  to  the  title. 

There  is  no  doubt  of  the  correctness  of  the  doctrine,  that 
where  the  purchase-money  is  paid  by  one  person,  and  the  con- 
veyance taken  by  another,  there  is  a  resulting  trust  created  by 
implication  of  law  in  favor  of  the  former.  And  where  a  part  of 
the  purchase-money  is  paid  by  one,  and  the  whole  title  is  taken 
by  the  other,  a  resulting  trust  pro  tanto  may  in  like  manner, 
under  some  circimistances,  be  created. 

But  in  the  latter  case,  we  believe  it  to  be  well  settled  that 
the  part  of  the  purchase-money  paid  by  him  in  whose  favor 
the  resulting  trust  is  sought  to  be  enforced  must  be  shown  to 
have  been  paid  for  some  specific  part  or  distinct  interest  in  the 
estate;  for  "some  aliquot  part,"  as  it  is  sometimes  expressed; 
that  is,  for  a  specific  share,  as  a  tenancy  in  common  or  joint 
tenancy  of  one  half,  one  quarter,  or  other  particular,  fraction 
of  the  whole;  or  for  a  particular  interest,  as  a  life  estate,  or 
tenancy  for  years,  or  remainder,  in  the  whole;  and  that  a  gen- 
eral contribution  of  a  sum  of  money  toward  the  entire  purchase 
is  not  sufficient:  Crop  v.  Norton^  2  Atk.  74;  Sayre  v.  Town8end$y 
15  Wend.  647;  WhiU  v.  Carpenter,  2  Paige,  217;  Perry  v.  Mo- 
Henry,  13  111..  227;  Baker  v.  Vining,  30  Me.  121. 

The  case  of  Eldredge  v.  Jenkins,  3  Story,  181,  might  be  con« 
sidered  a  conflicting  authority;  but  beside  the  question  how 
far  the  doctrines  of  that  case  can  be  reconciled  with  the  gen* 
eral  current  of  decisions  in  this  commonwealth,  the  ground 
upon  which  Mr.  Justice  Story  proceeded  with  the  most  con- 
fidence in  his  elaborate  judgment  in  that  cause  seems  un- 
doubtedly to  have  been  that  the  agreement  of  Eldredge  to 
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make  and  preBenre  as  evidence  a  written  dedaiation  of  trast^ 
which  he  afterwards  neglected  and  refoaed  to  make,  would 
constitttte  a  case  of  constmctive  fraud  against  which  equity 
would  relieve. 

In  the  case  at  b^r  there  is  no  allegation  that  any  dirisioo  of 
the  property  was  contemplated  by  the  parties;  or  that  the  work 
done  by  John  McCiOwan  in  part  payment  lor  the  conwyanoe 
was  intended  as  anything  but  a  small  oontribation  toward  the 
entire  porehase. 

Demurrer  sustained  and  bill  dismissed. 


RmFuma  Tbust,  whks  Akisb  or  Favob  ov  0ms  Who  Pats  Pua- 
CHASS-PBJCB  or  Lahd  Oohvstkd  to  AsaiHSB:  8m  irwm  ▼.  /pen,  63  Am. 
Dec.  430,  and  nofte  oollarting  prior  cmm;  Otborm  ▼.  SmdkaU^  66  Id.  4S6; 
SuUiwan  ▼.  MeLemamM,  Id.  780;  Smitk  ▼.  Sirakan,  67  Id  622.  Where  the 
porchaie' money  is  paid  by  one  person  and  tiie  eonTeyanoe  is  made  to  an- 
other, a  tmst  results  in  favor  of  the  fom  er,  and  where  a  part  of  the  price 
is  iMiid  by  one  aad  the  whole  title  is  taken  by  another,  a  resolting  tmst  pn 
tanto  may  in  like  manner,  under  some  ciicnmstanoes,  be  created:  FkkeU  v. 
Durham,  109  Mass.  422;  but  the  presumption  arising  from  the  payment  may 
be  controlled  by  eyidenoe  showing  that  tike  party  making  it  did  not  intend 
to  become  the  eqnitable  owner:  Perthuv.  Ifiehob,  11  Allen,  645;  but  ordi- 
narily,  in  the  absence  of  each  evidence^  the  presnmptkm  stands-  and  equity 
will  enforce  the  trust:  Id.  A  resulting  trust  is  not  created  in  favor  of  one 
who  pays  part  of  the  purchase-money,  unless  payment  is  made  for  some 
specific  part  or  distinct  interest  in  the  estate:  Turmar  ▼.  J^Tye,  7  Allen,  184; 
Snow  V.  Paine,  114  Mass.  626;  BreaMam  ▼.  Sheeka^  125  Id.  13;  and  the  fsct 
that  a  hiuband,  who  paid  the  consideration  for  an  estate  oonveyed  to  his 
wife,  did  not  intend  to  make  a  gift  to  her  adversely  to  himself,  falls  short  of 
proving  that  he  made  such  a  payment  for  the  land,  or  for  a  specific  part  or 
distinct  interest  therein,  as  is  necessary  to  estalilish  a  resulting  tmst:  Sdfferiif 
T.  Edgerly,  112  Id.  179.    The  princ^al  case  is  cited  to  th'*  foreroing  points. 


Williams  u  Babbitt. 

ri4  GEAT.  14L] 

SHiRiry  oAmroT  Jusrrr  Smunn  of  Goods  uhdsb  Wair  Wdob  Hb  mam 
Failed  to  Rbtubn  into  Court,  although  it  was  not  retunable  before 
the  action  against  him  was  commenoed. 

Tort  against  a  sheriff  for  the  act  of  his  deputy  in  attaching 
goods  on  mesne  process  against  one  French,  under  whom  the 
plaintiff  claimed.  The  defendant  offered  to  justify  under  the 
writ  of  attachment,  with  the  officer's  return  thereon,  whirii 
stated  that  he  attached  the  goods  on  March  17, 1867,  and  on 
March  28th,  by  virtue  of  a  warrant  of  insolvenoy,  he  dellTered 
the  goods  to  the  assignees  in  insolvency.  The  writ  was  return- 
able hi  June,  1867,  while  this  action  was  oommeooed  in  Maioh. 
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It  did  not  appear  that  the  writ  was  returned  into  oonrt;  but  it 
waR  mled  on  the  trial  that  the  retam  indorsed  on  the  writ 
might  constitate  a  justification.  The  case  was  reported  to  the 
fall  court 

C,  I.  Reed  and  E.  L.  Barney ^  for  the  plaintifiT. 
W.  W.  CrapOf  for  the  defendant. 

By  Court,  Hoar,  J.  The  goncr&l  doctrine  is  well  establiehec' 
that  if  a  sheriff  seizes  goods  under  a  writ  which  it  is  his  duty 
to  return,  he  has  no  justification  unless  he  discharges  that  duty: 
BritUm  y.  Cofe,  1  Salk.  408;  Shorland  v.  Oovettj  5  Bam.  &  Cress. 
488;  S.  C,  8  Dow.  &  Ry.  261. 

In  this  case  the  action  was  brought  before  the  writ  was  r^ 
tumable,  and  the  attachment  was  dissolved  by  the  proceedings 
in  insolvency  before  the  return  day;  and  upon  these  considera- 
tions it  was  ruled  at  the  trial  that  the  return  indorsed  upon  the 
writ  might  constitute  a  justification.  But,  upon  full  examina- 
tion, we  are  all  of  the  opinion  that  this  ruling  was  erroneous, 
and  that  a  new  trial  must  be  granted. 

If  the  action  had  been  brought  against  the  attaching  officer, 
and  a  trial  had  before  the  writ  upon  wliich  he  made  the  attach- 
ment was  returnable,  his  production  of  the  writ  with  his  return 
upon  it  would  be  sufficient,  because  he  is  the  proper  custodian 
of  the  precept  until  the  return  day.  So  if,  by  agreement  of  all 
parties  in  interest,  the  writ  had  not  been  returned,  he  might 
justify  without  returning  it. 

The  case  of  Wilder  v.  Holden^  24  Pick.  8,  which  seems  at  first 
inconnistent  with  the  general  rule,  and  in  some  of  the  reasoning 
contained  in  the  opinion  of  the  court  may  be  so,  can  be  sus- 
tained upon  a  distinction  obviously  just.  That  was  an  action 
for  a  malicious  prosecution  of  the  plaintiff  by  the  defendant 
for  the  crime  of  larceny.  The  defendant,  to  show  probable 
cause,  offered  evidence  of  the  attachment  of  property  by  an 
officer,  who  put  it  into  the  custody  of  a  receiptor;  and  of  a 
secret  taking  of  it  from  the  possession  of  the  receiptor  by  the 
plaintiff  before  the  return  day  of  the  writ  It  is  very  plain  that 
the  defendant's  cause  to  believe  the  plaintiff  guilty  of  larceny 
could  not  be  affected  in  any  way  by  the  subsequent  neglect  of 
the  officer  to  return  the  writ  The  attachment  was  as  much  a 
fact  at  the  time  he  acted,  whether  the  writ  was  afterwards 
returned  or  not 

Perhaps  a  distinction  would  be  made,  upon  somewhat  siuiiiar 
grounds,  between  the  responsibility  of  an  officer  holding  a  pre- 
cept which  he  should  fail  to  return,  and  that  of  a  person  whose 
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asBurtanoe  he  shoold  lawfhlly  command  to  aid  him  in  the  seEh* 
yice.  In  BritUm  y.  CoUy  1  Salk.  408,  and  in  Tariooa  Bnglidi 
eases,  the  difference  in  this  respect  between  a  sheriff  and  hit 
assistant,  bailiff  or  inferior  officer,  is  expresslj  reoognixed. 
The  bailiff  has  no  custody  of  the  writ,  and  is  not  theiefim 
mider  obligation  to  retorn  it. 

The  case  at  bar  differs  firom  the  case  of  Ruu  y.  Butterfiddj  6 
Cosh.  242,  only  in  the  fact  that  in  that  case  the  action  against 
the  officer  was  not  commenced  until  after  the  return  day  of  the 
writ,  whi^e  in  this  it  was  commenced  before  the  writ  on  whidi 
the  property  was  attached  was  returnable.  But  upon  princi- 
ple we  do  not  think  this  circumstance  material.  The  officer, 
by  failing  to  return  his  writ,  depriyes  himself  of  a  defense 
which  he  might  otherwise  haye  made  ayailaUa. 

New  trial  granted. 

jrunmcATioir  bt  OmosB  uitdkb  Wbit  WmoH  Ha  has  Failsd  to  Ba- 
TiTBir. — ^ThiB  qnestioii  has  already  been  diacnaMd  in  this  seriee  in  the  note  te 
Sloan  ▼.  Case,  25  Am.  Dec  571,  but  the  following  additional  oaoee  may  ba 
giyen.  As  a  general  propoeitiony  the  rule  nnqneetionably  is  that  an  officer 
cnmot  justify  under  a  writ  of  attachment  or  execntion  which  he  has  failed  to 
return:  Busb  v,  BuUerfield,  6  Gush.  242;  bnt  as  stated  in  the  foregoing  note^ 
there  are  some  circnmstances  which  will  exeuse  a  return  and  allow  the  offioer 
to  justify  under  the  writ»  nevertheless.  Thus  a  sheriff  wbo'n^^ects  to  i»> 
torn  an  execution  at  the  request  of  the  plaiutiff  is  not  liable:  BuBoek  ▼.  (Tood- 
oB,  3  Call,  44;  but  simply  authorizing,  directing,  or  agreeing  that  the  sale  of 
the  property  levied  on  shall  be  postponed  will  not  excuse  a  return:  Koger  ▼• 
Donnell,  1  Head,  377;  CUngman  v.  Barrett^  6  Humph.  20;  Morrow  v.  AOimm, 
11  Ired.  L.  217;  and  the  fact  that  the  plaintiff  authorixed  the  sheriff  to  retan 
the  execution  '*  to  be  renewed,"  will  not  excuse  him  for  returning  it  on  an- 
other day  than  that  required  by  law:  Berahean  ▼.  Warmer,  5  Sneed,  8711 
An  officer  who  has  attached  property  on  mesne  process,  whidi  is  afterwards 
released,  and  has  made  no  return  of  the  writ^  may,  in  an  action  against  hiniy 
prove  a  settlement  by  the  parties  by  which  the  property  was  to  be  restoiedt 
and  the  writ  not  retomed:  Drake  on  Attachments,  sec.  210  a;  Paim  ▼.  Fan% 
118  Mass.  74;  Wilder  v.  Holden,  24  Pick.  8, 12;  and  where  property  attached 
is  surrendered  upon  the  request  of  the  defendant  in  attachment^  and  money  is 
substituted  as  an  equivalent  therefor,  the  substitution  operates  as  an  aocofd 
and  satisfaction  of  any  claim  by  the  defendant  against  the  sheriff  for  attach- 
ing the  property,  and  enables  him  to  justify  under  the  writ^  althongh  it  wis 
not  returned:  Taylor  v.  KnowUon,  10  Allen,  137.  So  if  a  sheriff  deUven  an 
execution  which  is  unsatisfied  to  the  creditor's  attorney,  on  or  before  the  re- 
turn day,  and  he  accepts  it  without  objection,  the  creditor  is  thereby  pre- 
cluded from  maintaining  an  action  against  the  sheriff  for  not  returning  the 
writ:  Howard  v.  WhiUemore,  9  N.  H.  133.  A  sheriff  is  not  liable  for  faUnrs 
to  return  an  execution  issued  upon  a  void  judgment:  Daikjf  v.  SiaU,  66  Miss. 
475;  bnt  an  irregularity  in  an  execution  will  not  justify  a  failure  to  return  its 
Atydermm  ▼.  Cwmdfigham,  Minor,  48;  Sanyplea  v.  WaUser,  9  Ala.  726;  Daiieif 
?•  Siakf  miprtL    The  baakrnptqr  or  insolvency  of  the  defendant  will  aol 
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•xonae  a  failure  to  Z6tam:  Hoble  ▼.  Whetstone^  45  Id.  361;  Ooxt,  Ron^  66 
MiM.  481.  Nor  ia  it  an  aiuwer  for  a  sheriff  to  all^e  that  he  had  more  offi- 
cial banneas  than  he  or  his  deputies  eonld  perform:  McBtu  ▼.  Ckickfugh,  2 
Ala.  74.  Whether  a  non-payment  of  feea  wiU  ezcaae  a  failure  to  fotom*  wm 
MeRae  t.  CMdotiffh,  mipra;  Herr  t.  Aitbmn^  40  Ark.  877. 


Young  v.  Eagle  Fieb  Insubai^ob  Company. 

[U  Gbat,  IMl] 

AjanOKIfEBT   Of   P&OFXRTT    UNDER   VOLUNTART    Ill80LTXZICT   PROGBIDIirOd 

18  AuxHATiON  WITHIN  PROVISION  Of  PoLiOT  of  a  mntiial  msnranoe 
company,  that  "when  any  property  insnred  by  thia  company  shall  be 
taken  posaeanon  of  by  a  mortgt^gee,  or  in  any  way  be  i^ifi^tf^,  the  pol- 
icy ahall  be  void." 

Contract  by  fhe  assignees  in  insolvency  of  FranciB  Worces- 
ter, on  a  policy  of  insurance  for  two  thousand  dollars,  made  to 
bim  by  the  defendant,  a  mutual  insurance  company.  It  was 
provided  that  fifteen  hundred  dollars  should  be  ^^  payable,  in 
case  of  loss,  to  Charles  Marston,"  who  held  a  mortage  for 
that  amount  on  the  building.  The  twelfth  article  of  the  by- 
laws of  the  company  provided  that  "  when  any  property  in- 
sured by  this  company  shall  be  taken  possession  of  by  a 
mortgagee,  or  in  any  way  be  alienated,  the  policy  shall  be  void; 
but  on  application,  the  policy  may  be  revived,  with  the  con- 
sent of  the  president  expressed  in  writing;  and  in  all  cases  of 
transfer  of  policies,  the  alienee  shall  give  a  new  deposit  note, 
if  requested."  The  assured,  after  obtaining  the  policy,  applied 
for  the  benefit  of  the  insolvency  laws,  and  on  June  1, 1857,  all 
his  property,  including  the  premises  insured,  was  assigned  to 
the  plaintiffs.  No  notice  of  the  assignment  was  given  to  the 
company.  On  November  12,  1857,  the  building  was  totally 
destroyed  by  fire. 

0.  Marstan  and  W.  Young^  for  the  plaintiffs. 
J.  O,  Ahhottj  for  the  defendants. 

By  Court,  Dewey,  J.  By  the  twelfth  article  of  the  by-lawf 
of  this  insurance  company  it  is  provided  that  '^  when  any  projH 
erty  insured  by  this  company  shall  be  taken  possession  of  by  a 
mortgagee,  or  in  any  way  be  alienated,  the  policy  shall  be  void.'' 
The  question  is,  whether  the  present  case  falls  within  that  pro- 
vision. It  appears  that  the  assured,  upon  his  voluntary  ap* 
plication  to  the  judge  of  insolvency,  procured  the  institution 
of  proceedings  against  his  estate,  and  that  the  judge  by  a  deed 
of  assignment  in  the  usual  form,  on  the  first  of  June,  1857, 
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assigned  all  the  property  of  the  insolvent,  including  the  pro|»- 
erty  insured,  to  assignees.  This  was  more  than  five  montiid 
before  the  loss  by  fire  occurred. 

The  question  is  not  merely  whether  there  was  an  insurable 
interest;  nor  whether  in  the  ordinary  case  of  insurance  in  a 
stock  company,  upon  the  principles  of  the  common  law,  this 
policy  would  become  void  by  reason  of  such  transfer  to  an  as- 
signee. The  rights  of  the  plaintiffs  are  to  be  settled  by  reference 
to  this  policy,  made  by  a  company  acting  as  a  mutual  insurance 
company,  and  accepted  "  under  the  conditions  and  limitations 
expressed  in  said  by-laws,"  as  is  declared  on  the  face  of  it. 

Looking  at  the  case  in  this  aspect,  we  find  in  the  first  place 
the  terms  of  the  by-law  as  to  an  alienation  to  be  very  general — 
if  the  property  '^  shall  in  any  way  be  alienated."  That  this 
property  was  in  fact  alienated  must  be  admitted.  Such  a  deed 
to  assignees,  by  the  terms  of  the  statute,  ''shall  vest  in  the  as- 
signees all  the  property  of  the  debtor,  both  real  and  personal, 
which  he  could  by  any  way  or  means  have  lawfully  sold,  as- 
signed, or  conveyed:"  Stats.  1838,  c.  163,  sec.  6.  The  legal 
estate  is  as  effectually  passed  from  the  debtor  as  if  he  had 
oonveyed  the  same  by  a  deed  of  warranty  to  any  third  person. 

The  only  ground  for  maintaining  any  distinction  is  that  this 
was  a  sequestration  of  the  property  for  the  benefit  of  creditors 
under  the  provisions  of  the  statute.  As  respects  this  policy, 
the  difference  is  inmiaterial.  The  legal  interest  is  gone;  the 
right  of  possession  is  gone.  Neither  those  who  hold  the  estate 
nor  those  for  whom  it  is  held  are  members  of  the  company,  or 
liable  to  be  assessed  for  future  losses  that  may  occur  on  other 
policies.  The  by-laws  require  that  the  policy  be  revived  with 
the  consent  of  the  president  expressed  in  writing;  and  that  in 
all  cases  of  transfer  of  policies  the  alienee  shall  give  a  new 
deposit  note  if  requested. 

In  reference  to  policies  issued  by  mutual  insurance  oom- 
panies,  it  has  been  often  said  that  they  might  reasonably  be 
supposed  to  take  into  consideration  the  character  of  the  in- 
sured. That  this  company  deemed  it  important  to  provide  for 
a  less  change  in  the  state  of  the  property  than  an  extinguish- 
ment of  all  interest  in  the  party  insured,  is  quite  obvious  from 
the  provision  of  this  by-law,  that  ''when  any  property  insured 
by  this  company  shall  be  taken  possession  of  by  a  mortgagee, 
the  policy  shall  be  void."  The  change  effected  by  the  assign- 
ment of  the  judge  in  insolvency  is  much  greater  than  such  a 
change  of  possession,  which,  as  we  see,  was  made  by  the  by« 
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lawB  a  cauae  of  avoiding  the  policy.  All  the  evils  which  would 
result  from  an  entry  by  a  mortgagee  to  foreclose  exist  in  this 
case.  The  possible  interest  in  the  estate,  on  the  part  of  the  in- 
solvent debtor,  is  far  less  than  that  of  a  mortgagee  after  entry 
for  foreclosure.  Confining  the  decision  to  the  case  here  pre- 
sented, the  court  are  of  opinion  that  this  policy  was  rendered 
void  by  the  proceedings  in  insolvency  and  tranrfer  of  the  prop- 
erty to  an  assignee. 

A  similar  view  of  the  effect  of  proceedings  in  bankruptcy, 
tmder  the  United  States  statute  of  1841,  sees.  1,  c.  9,  sec.  S, 
was  taken  by  the  supreme  court  of  Maine  in  the  case  of  Adams 
▼.  Roehingham  M.  F.  Ins.  Co.j  29  Me.  292. 

The  provision  that  fifteen  hundred  dollars  of  the  amount 
insured  should  be  ^^  payable,  in  case  of  loss,  to  Charles  Mars- 
ton,"  who  was  a  mortgagee  of  the  premises,  does  not  change 
the  result.  The  policy  was  not  on  his  interest  as  mortgagee, 
but  a  policy  in  favor  of  the  mortgagor  and  on  his  interest;  and 
any  forfeiture,  by  reason  of  a  breach  of  the  by-laws,  that  would 
defeat  the  policy  as  respects  Worcester,  the  party  for  whom 
the  policy  was  made,  is  equally  fatal  to  Marston,  whose  rights 
merely  attach  to  a  legal  claim  for  a  loss  arising  upon  the  in- 
terest of  Worcester :  Loring  v.  Manufacturers*  Ins,  Co.^  8  Gray,  28. 

Judgment  for  the  defendants. 

Alixkation,  Wuat  is,  WTTHnr  MxAiaNO  of  Poliot:  Qse  Morriton^s  AdnCr 
T.  Tennesaee  M.  <C-  F.  Ina.  Co,,  59  Am.  Deo.  299,  and  note.  An  Mirignimmt  in 
iNUikruptcy  by  a  mortgagor  of  chattels  is  not  saoh  an  alienation  or  transfer 
of  property,  within  the  meaning  of  a  clause  in  a  policy  which  provides  thai 
any  change  of  title  shonld  avoid  it:  Appkton  Iron  Co,  ▼.  Brituh  AvMsnca  As&ut' 
am»  Co.,  46  Wis.  30,  distinguishing  the  principal  case.  And  see  the  princi- 
pal ease  cited  in  Baiea  ▼.  SquitMe  In».  Co.,  10  WalL  88,  as  to  the  e£EMt  of  an 
indonement  on  a  policy  of  a  statement  to  whom  the  wausf  wis  ptyah&e  in 
CMS  of  lofl^  affaetiwg  the  power  of  alienation. 


MoBBis  V.  Pbnndiah. 

AaRAflBMXHT  OAimOT  Bl  LiVIXD  OH   'BbOPKKTT  DiLmEBBD  TO  OfllGIB  BT 

FnaoN  Abbibted  iob  Labobnt  of  other  property,  while  it  remains  in 
the  officer's  hands. 

RsPLEYiN  for  a  watch  and  key.  One  Bassett,  after  having 
been  arrested  on  a  charge  of  larceny  of  money,  delivered  up  to 
the  defendant,  the  officer  making  the  arrest,  without  objection, 
the  watch  and  key  in  question.  While  they  were  in  the  de* 
fendant's  possession,  they  were  attached  on  mesne  process 
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against  Baasett,  and  the  defendant  was  appcnnted  keeper. 
Bassett  afterwards  sold  the  property  to  the  plaintiff.  On  the 
trial  it  was  ruled  that  the  attachment  was  invalid,  and  the 
jmy  returned  a  verdict  for  the  plaintiff.  The  defendant  alleged 
exceptions. 

/•  /.  Cutter y  for  the  defendant 

MorrtBj  in  propria  permma. 

By  Court,  Mbtcalf,  J.  The  attachment  of  the  watch  and 
key  was  not  valid,  and  the  plaintiff  is  to  have  judgment  on 
the  verdict:  See  Robin9<m  v.  Howard,  7  Cush.  267. 

Bxceptions  overruled. 


In  Robimmm  v.  Hmoard,  7  Cnah.  257,  referred  to  In  the  principal  een^  one 
Pierce,  a  constable,  arrested  the  defendant  Howazd,  on  a  charge  of  larceny 
of  a  note  of  hand,  preferred  against  him  by  the  plaintiff  Bobinson.  Pierce^ 
against  Howard's  protest,  shortly  after  the  arresti  took  from  Howard  one 
hundred  and  serenty-five  dollars  in  money,  and  certain  smaU  artidea  of  the 
value  of  ten  dollars,  and  gave  Howard  a  receipt  therefor.  Pierce  became 
satisfied  that  no  larceny  had  been  committed,  and  was  proceeding  to  the  jail 
to  retom  the  money  and  articles  to  Howard,  when  the  plaintiff  serred  him 
with  tmstee  process.  The  conrt  held  that  the  officer  was  not  Itabla  to  the 
process,  and  the  receipt  given  by  him  made  no  difference.  Chief  Justice  Shaw 
said  that  were  the  role  different,  "  such  process  might  be  used  to  search  the 
person,  or  otherwise,  under  color  of  lawful  authority,  to  get  pnssesiinn  of  the 
property  of  a  debtor,  in  order  to  place  it  in  the  hands  of  the  officer,  and  thus 
make  it  attachable  by  tmstee  process. ' 


BuBNHAM   V.    MOBBISSEY. 

[14  Obat.  2311 

PnaoH  luFBiBOinD)  bt  Obdxb  or  Hovsb  or  Bepbuiitaxivb  or  Stati 
oahnot  Qm  nr  "Bvidmscm,  on  habeas  eorpuif  a  request  to  the  speaker  of 
the  house,  before  commitment^  for  leave  to  be  heard  at  the  bar  of  the 
house,  and  the  refusal  of  the  speaker. 

Houra    OF    RKFBESKHTATiyBS    OV    StaTB  18  NOT    FXNAL  JUBOE  OV  ITS  OWH 

PowsBS  AND  PBiYiLBon  in  cases  in  which  the  rights  and  liberties  of 
the  subject  are  concerned;  but  the  legality  of  its  action  may  be  examined 
and  determined  by  a  conrt  of  competent  jurisdiction. 

LWALITT  or  IXPBISONIIIMT  BT  ObDBB  OF  HOUBI  OV  SkPBHBMTATITB  Of 

State  mat  be  Inquxbed  into  on  kabeau  eorpm  by  a  coorl  of  competent 
jurisdiction. 
House  ov  REwawEWTATivEa  or  MAaBACHUMTis  bab  P^iwbb  to  IimxBOE 
lOE  OoNTEMFT  Under  the  constitntiQD,  but  this  power  is  linuted  to  oases 
expressly  provided  for,  or  to  cases  where  the  powor  is  nsoesaarily  ]m> 
plied  from  thoee  constitutional  functions  and  datiea»  to  llie  proper  per 
f ormance  of  which  it  is  essentiaL 
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Eonn  OF  RKPB^SENTATiyBs  ov  MiaaAOHmuerra  has  Powxb  td  Summoh 
WmrxsaBSp  and  to  compel  them  to  attend  and  testily  before  the  house 
or  its  oommittees. 

Witness  is  Ouiltt  or  Ck>iiTEicFT  or  AuTHORrrr  or  Housb  or  Ripbbssnt- 
ATivES  of  Massachnsetts  if  he  refuses  to  attend  before  the  house  or  a 
oommittee  when  duly  notified  and  summoned,  or  when  present  refoaes 
to  testify  or  to  do  any  other  act  which  may  be  lawfully  required  of  a 
witness;  and  the  house  may  compel  his  obedience  by  causing  him  to  be 
arrested  and  brought  before  the  house. 

Wmnaa  is  "Ouiltt  of  Disbbsfbot  to  Housb  or  RspBiSEHTATiyBs  bt 
Contemptuous  Behavior  in  its  Prbsbngb,"  within  the  meaning  of 
chapter  1,  section  3,  article  10,  of  the  oonstitntion  of  Massacliusetts,  for 
which  he  may  bo  imprisoned  by  order  of  the  house  for  a  t^m  not  ex- 
ceeding thirty  days,  if  when  he  is  before  the  house  or  a  committee  he 
willfully  and  without  lawful  excuse  refuses  to  testify  or  produce  books 
in  his  possession. 

Witness  gannot  Refuse  to  FltODucB  Books  or  Papebs  when  required  to 
do  so  by  lawful  authority,  merely  because  they  are  private. 

COXMmCENT  OF   WITNESS  FOR   Ck>NTEMPT   IS  NOT   OnjECnONABLB    booaiUt 

it  makes  the  imprisonment  conditional  upon  his  submission  and  obedienoa. 

flBBOEAlffT-AT-ABMB   OF   MaSSACHUSBTTB  XjEQISLATUBE  MAT   LAWFULLY   !>■• 

TAZN  in  OQnmion  jail,  by  permission  of  the  sheriff  a  person  committed  by 
the  house  of  representatives  for  contempt. 

Habeas  cobpub.  George  P.  Bumham  claimed  to  be  unlaw- 
ftilly  impriaoned  and  restrained  of  his  liberty  by  John  Morris* 
Bey  or  by  William  S.  Bartlett.  Morrissey  justified  as  sergeant- 
at-armB  of  the  legislature  of  MasBachuBetts,  under  a  warrant 
of  arrest  from  the  speaker  of  the  house  of  representatives. 
Bartlett  made  no  answer  to  the  writ,  but  Morrissey's  return 
flhowed  that  Bartlett  was  keeper  of  the  jail  of  the  county  of 
Suffolk,  and  had  declined  to  receive  the  body  of  Burnham,  but 
that  the  sheriff  permitted  Morrissey  to  occupy  apartments  in 
the  jail  for  the  purpose  of  detaining  Bumham.  At  the  hear- 
ing on  November  11,  1859,  it  appeared  from  the  record  of  the 
house  of  representatives,  which  was  received  in  evidence  with- 
out objection,  that  the  house  had  ordered  that  a  special  com- 
mittee be  invested  with  general  powers  to  investigate  the  affairs 
of  the  state  liquor  agency,  with  authority  to  send  for  persons 
and  papers.  This  committee  reported  that  they  had  notified 
the  state  liquor  agent,  George  P.  Bumham,  and  that  he  ap- 
peared, but  refused  to  produce  a  cash-book  and  ledger  kept  by 
him.  The  house  thereupon  ordered  the  speaker  to  issue  his 
warrant  to  the  sergeant-at-arms  to  arrest  Bumham,  and  bring 
him  before  the  bar  of  the  house  to  answer  as  for.  a  contempt  in 
refusing  to  comply  with  the  order  of  the  committee.  Bumham, 
on  being  arraigned  at  the  bar  of  the  house,  was  interrogated 
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AS  to  his  excuse  for  refusing  to  produce  the  books,  and  as  to 
his  readiness  then  to  produce  them.  After  being  allowed  time 
and  the  assistance  of  counsel,  he  respectfully  declined  to  pro- 
duce the  books,  and  replied  that  they  were  his  own  private 
books,  and  that  he  could  not  be  compelled  to  famish  evidence 
against  himself;  but  he  would  not  express  an  opinion  whether 
the  production  of  the  books  would  criminate  himselfl  The 
house  thereupon  passed  an  order  reciting  that  Bumham  had 
failed  satisfactorily  to  answer  the  questions  propounded  to  him 
by  the  house,  or  to  produce  the  books  and  papers  required  of 
him  by  the  committee,  and  also  by  the  house,  adjudged  him 
guilty  of  contempt,  and  ordered  that  he  be  committed  by  the 
sergeant-at-arms  to  the  Suffolk  county  jail  for  twenty-five  days 
unless  he  should  sooner  signify  his  willingness  to  produce  the 
books  and  papers,  and  to  satisfactorily  answer  the  questions 
proposed  to  him  by  the  house.  The  speaker  then  issued  his 
warrant  of  arrest,  reciting  the  foregoing  facts.  Counsel  for  the 
petitioner  offered  to  prove  that  before  the  final  adoption  of 
the  order  of  commitment,  Bumham  sent  a  written  request  to  the 
speaker  for  leave  to  be  heard  before  the  bar  of  the  house^  and 
that  this  request  was  refused.  On  objection  to  this  evidence, 
Chief  Justice  Shaw  gave  the  opinion  below  as  to  its  admissi- 
bility, and  a  few  days  afterwards.  Hoar,  J.,  reduced  to  writing 
the  unanimous  conclusions  of  the  court  on  other  points. 

/.  A.  Andrew y  for  the  petitioner. 

S.  H.  PhiliipSy  attomey'ge'neralj  for  the  sergeant-at-arms. 

By  Court,  Shaw,  C.  J.  The  court  are  of  opinion  that  this 
evidence  is  not  admissible.  It  would  be  extending  the  inquiry 
too  far  to  introduce  evidence  of  what  occurred  between  the  pe- 
titioner and  a  single  member  of  the  house,  not  the  house  acting 
in  its  aggregate  capacity.  If  it  was  the  right  of  the  party  to 
be  heard  after  his  answers,  and  before  his  commitment,  it  ap- 
pears by  the  record  that  no  opportunity  was  afforded  him  to  be 
heard.     Beyond  this  he  has  no  right  to  go. 

HoAB,  J.  The  house  of  representatives  is  not  the  final  judge 
of  its  own  powers  and  privileges  in  cases  in  which  the  rights 
and  liberties  of  the  subject  are  concerned;  but  the  legality  of 
its  action  may  be  examined  and  determined  by  this  court. 
That  house  is  not  the  legislature,  but  only  a  part  of  it,  and  is 
therefore  subject  in  its  action  to  the  laws,  in  common  with  all 
other  bodies,  ofiicers,  and  tribunals  within  the  commonwealth* 
Bspecially  is  it  competent  and  proper  for  this  court  to  con- 
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aider  whether  its  piooeedings  are  in  eoD&moltj  with  the  oon- 
stitation  and  laws,  becanBe,  living  under  a  written  oonatitatioii, 
no  branch  or  department  of  the  government  is  enpireme;  and 
it  is  the  province  and  duty  of  the  judicial  department  to  de- 
termine, in  cases  regularly  brought  before  them,  whether  the 
powers  of  any  branch  of  the  government^  and  even  those  of 
the  legislature  in  the  enactment  of  laws,  have  been  exercised 
in  conformity  with  the  constitution;  and  if  they  have  not  been, 
to  treat  their  acts  as  null  and  void. 

The  house  of  representatives  has  the  power,  under  the  oon- 
stitution,  to  imprison  for  contempt;  but  this  power  is  limited  to 
cases  expressly  provided  for  by  the  constitution,  or  to  cases 
where  the  power  is  necessarily  implied  from  those  constitutional 
functions  and  duties,  to  the  proper  performance  of  which  it  is 
essential.  The  power  is  directly  conferred  by  the  constitution, 
c.  1,  sec.  8,  arts.  10, 11;  and  the  cases  there  enumerated  are 
the  only  ones  in  which  a  sentence  of  imprisonment  for  a  term 
extending  beyond  the  session  of  the  house  can  be  imposed  as 
a  punishment. 

We  consider  the  object  of  these  provisions  to  have  been  two- 
fold: 1.  To  extend  the  power  beyond  the  limit  which  it  had 
by  common  parliamentary  law  and  custom,  by  authorizing  the 
imposition  of  a  sentence  of  imprisonment  for  a  definite  period, 
which  should  not  be  terminated  by  the  ending  of  the  session 
of  the  house;  and  2.  To  limit  the  power  of  punishing  for  con- 
structive contempts,  by  expressly  defining  the  cases  in  which 
it  might  be  exercised.  But  we  do  not  consider  it  as  affecting 
the  power  of  the  house  to  secure,  by  proper  means,  the  free  and 
full  performance  of  all  its  constitutional  duties,  and  to  exercise 
whatever  powers  are  necessary  to  that  end. 

The  house  of  representatives  has  many  duties  to  perform, 
which  necessarily  require  it  to  receive  evidence  and  examine 
witnesses.  It  is  the  grand  inquest  for  the  commonwealth,  and 
as  such  has  power  to  inquire  into  the  official  conduct  of  all 
officers  of  the  commonwealth,  in  order  to  impeachment.  It 
may  inquire  into  the  doings  of  corporations,  which  are  subject 
to  the  control  of  the  legislature,  with  a  view  to  modify  or  repeal 
their  charters.  It  is  the  judge  of  the  election  and  qualification 
of  its  members.  It  has  power  to  decide  upon  the  expulsion  of 
its  members.  It  has  often  occasion  to  acquire  a  certain  knowl- 
edge of  fiiots,  in  order  to  the  proper  performance  of  legislative 
duties. 

We  fherefiue  think  it  clear  that  it  has  the  constitutional 
right  to  take  evidence,  to  smnmon  witnesses,  and  to  compel 
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them  to  attend  and  to  testify.  This  power  to  sammoa  and  ex- 
amine witnesses  it  may  exercise  by  means  of  committees. 

If  a  witness  duly  notified  or  summoned  by  the  authority  of 
the  house  to  attend  before  a  committee,  or  before  the  house, 
refuses  to  attend,  or  when  present  and  required  to  testify,  or  to 
do  any  other  act  which  a  witness  m^j  be  lawfully  required  to 
do,  refuses  to  obey  the  lawful  commands  of  the  house  in  that 
behalf,  it  is  a  contempt  of  the  authority  of  the  house;  and  upon 
such  refusal  to  attend,  or  if  such  refusal  to  testify  occur  before 
a  committee,  the  house  may  compel  his  obedience  by  arresting 
him  by  the  proper  officer  of  the  house,  and  bringing  him 
before  the  house. 

If,  when  before  the  house,  he  is  contumacious  and  refuses  to 
obey,  without  lawful  excuse,  such  conduct  renders  him  '^  guilty 
of  disrespect  to  the  house  by  contemptuous  behavior  in  its 
presence,"  within  the  meaning  of  the  tenth  article  of  chapter  1, 
eection  3,  of  the  constitution,  and  he  may  be  lawfully  impris- 
oned for  such  contemptuous  behavior  for  a  term  not  exceeding 
tliirty  days.  Willful  obedience  to  the  commands  of  the  house, 
without  sufficient  excuse  or  justification,  in  its  presence,  is  such 
contemptuous  behavior  as  the  constitution  contemplates. 

In  the  case  before  us,  the  petitioner  was  present  before  a 
committee  of  the  house,  which  was  charged  by  its  authority 
with  a  lawful  inquiry,  and  empowered  to  send  for  persons  and 
papers.  He  was  called  upon  to  testify,  and  to  produce  certain 
books  which  were  pertinent  to  the  inquiry  before  the  committee. 
No  summons  was  necessary,  because  he  was  voluntarily  present 
He  refused  to  produce  the  papers;  and  when  brought  before 
the  house  to  answer  for  this  disobedience,  his  only  excuse  or 
justification  was  that  the  papers  were  private.  We  know  of  no 
rule  of  law  which  exempts  any  person  from  producing  papers 
material  to  any  inquiry  in  the  course  of  justice  merely  because 
they  are  private. 

No  man  is  obliged  to  testify  or  to  furnish  evidence  to  crim- 
inate himself;  but  the  petitioner  did  not  place  his  refusal  upon 
this  ground.  He  was  not  a  defendant  charged  with  any  crime. 
He  expressly  refused  to  express  or  form  an  opinion  whether 
the  production  of  the  books  could  criminate  him.  The  duty  of 
the  conmiittee,  as  appears  by  the  record  of  the  house,  was  that  of 
general  investigation  merely.  If  the  entries  in  the  books  which 
he  was  asked  to  produce,  which  were  material  to  the  subject 
of  investigation,  were  shown  to  be  mingled  with  others  not  re- 
lating to  the  matters  inquired  of,  which  were  private  in  their 
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nature,  such  parts  only  as  were  relevant  might  have  been 
exhibited,  and  the  other  protected  firom  exposure. 

The  contempt  thus  committed  in  the  presence  of  the  house 
was  a  sufficient  cause  of  imprisonment  under  the  express  pro- 
visions of  the  constitution,  and  justified  a  sentence  of  imprison- 
ment for  a  fixed  time.  But,  to  avoid  misconstruction,  the 
court  wish  to  add  that  they  do  not  intend  to  decide  that 
refractory  behavior  of  a  witness  before  a  committee  would  not 
authorize  the  house  to  arrest  and  imprison  him  as  a  means  of 
compelling  his  obedience.  Such  imprisonment  would,  how- 
ever, be  limited  by  the  duration  of  the  session. 

We  think  it  no  objection  to  the  order  and  warrant  that  they 
made  the  imprisonment  conditional  upon  the  submission  and 
obedience  of  the  refractory  witness,  the  whole  term  being 
within  the  constitutional  limitation. 

By  the  revised  statutes,  c.  143,  sec.  1,  the  common  jails  are 
to  be  used  as  prisons  for  the  confinement  of  ''all  persons  duly 
committed  for  any  cause  authorized  by  law."  We  think  that 
the  commitment  to  the  jail  was  authorized  by  law,  and  that 
the  petitioner  was  lawfully  held  by  the  sergeant-at-arms  therein, 
in  the  custody  of  the  sheri£f  or  his  deputy  jailer  by  viitoe  of 
the  warrant  of  the  house  of  representatives. 

Petitioner  remanded. 


JUSOMBHTB  TOR  CONTEMPT,  HOW  FaR  ReVISWXD  OH  HaBBAS  CHXBPims  Sm 

note  to  CommomoeaUh  ▼.  Lecky,  26  Am.  Dec  49. 

AuTHOBTTT  OF  Leoislativb  Bodt  TO  GoMMir  lOB  CoNTEXFT.— -Either 
branch  of  the  legislature  of  Massachasetts  has  the  same  power  to  commit  for 
eontempt  as  either  house  of  parliament:  Whiicomb's  Ccue,  130  Man.  122;  but 
a  roBolntion  of  the  house  of  representatives  of  congress^  finding  a  person 
gnilty  of  contempt,  and  the  warrant  of  its  speaker  for  his  commitment  to 
prison,  are  not  conclusive,  and  furnish  no  justification  in  an  action  against 
the  sergeant-at-arms  for  false  imprisonment,  if  the  house  was  without  author- 
ity in  the  matter:  KUbourm  y.  TViompmm,  103  U.  8.  199;  S.  0.,  2  Trans.  Rep. 
81;  and  any  person  held  in  custody  by  order  of  either  branch  of  the  legisla- 
ture is  entitled  to  have  the  cause  of  his  imprisonment  examined  on  habeas 
corpus:  Emery's  Case^  107  Mass.  180;  and  see  Kilboume  v.  Thompson,  suprcL 
The  principal  case  is  an  authority  for  the  foregoing  propositions. 

Witness  cannot  Refuse  to  Produce  Books  or  PAPERSy  when  required  to 
do  so  by  lawful  authority,  merely  because  they  are  private:  Firsi  NatUmal 
Bank  v.  Hughes,  6  Fed.  Bep.  741;  In  re  Dujm,  7  Mo.  App.  261,  both  citing 
the  principal  case. 

The  principal  case  is  also  cited  in  F&iU  etc  Plank  Hood  Co,  v.  WoodJudi, 
25  Mich.  104,  to  the  point  that  in  some  cases  the  legislature  has  judicial  power; 
because  it  is  incident  and  essential  to  the  discharge  of  its  functions;  and  in 
these  cases  it  is  entitled  to  aU  the  presumptions  which  support  the  action  of 
courts,  and  having  no  aathority  set  over  it  to  review  its  determinations,  they 
must  be  accepted  everywhere  as  correct  and  conclusive. 
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KlEBY   V.    BoYLSTON    MaRKET  AflSOOIATION. 

114  QftAT,  att.] 
JUin»LOBDb  AMD  VOT  Tsf AST,  IB  LUBLB  fOB  IXJUSOB  OaTOID  BY  NaGOOOI 

TO  BiPAiB  BuiLDnro  abntting  on  a  highway,  and  to  kaep  it  in  sal •  oon- 
dition  for  paaaers-by,  where  he  la  bonnd  to  make  necenaxy  repaint  and 
haa  the  control  of  tiie  oatside  doon  and  paasage-waya  for  that  puxpOM^ 
and  keepe  the  keys  and  opens  and  closes  the  doom  at  certain  hoars  fixed 
by  the  tenant. 

Owras  or  BuiLDnro  is  Liablb  iob  Injubzv  Bmn/rnro  ibom  Obstbuo- 
TiOHB  created  or  caused  by  him  in  the  hi^w%y  adjacent  to  his  premises. 

Cwma  AND  OoouFAST  ov  BuiLDnro  is  xror  IjASia  Mm  Ijutbob  BaBOur- 
nro  iBOM  Deteoib  in  ADjonmro  Sidbwalk,  or  from  anow  and  ice  ao- 
cnmnlated  by  natural  causes  thereon,  althoa^^  ordinances  of  the  €itj 
make  it  the  duty  of  abutters  to  keep  the  sidewalks  adjoining  their  prem- 
ises in  good  repair,  and  to  seasonably  remore  all  snow  and  ice  therefrom. 

ToBT  for  injuries  Bustained  by  the  plaintiff  from  &lling  on  a 
sidewalk,  forming  a  part  of  a  street  in  Boston,  adjoining  the 
defendants'  market-house.  The  sidewalk  was  in  a  dangerous 
condition  from  want  of  repair,  from  snow  and  ice  which  had 
accumulated  thereon  from  natural  causes,  and  from  ice  formed 
from  water  discharged  upon  the  sidewalk  from  the  roof  of  the 
building.  The  defendants  had  leased  the  various  parts  of  the 
building  to  tenants  at  will  and  for  years,  but  the  defendants 
had  a  general  supervision  of  the  building,  had  control  of  the 
outside  doors  and  passage-ways  for  the  purpose  of  making  re- 
pairs, and  kept  the  key  of  the  market-room,  and  opened  and 
closed  the  room  at  hours  fixed  by  the  tenants. 

/.  A,  Andrew,  for  the  plaintiff. 
R,  F.  Fuller^  for  the  defendants. 

By  Court,  Merrick,  J.  It  is  undoubtedly  a  well-settled  priu- 
ciple  of  the  common  law  that  the  occupier,  and  not  the  land- 
lord, is  bound,  as  between  himself  and  the  public,  so  far  to 
keep  buildings  and  other  structures  abutting  upon  common 
highways  in  repair,  that  they  may  be  safe  for  the  use  of  trav- 
elers thereon;  and  that  such  occupier  in  prima  fdcie  liable  to 
third  persons  for  damages  arising  from  any  defect;  City  of 
LoweU  V-  Spauldingj  4  Cush.  277  [50  Am.  Dec.  775];  Oakham 
v.  Holbrookj  11  Id.  299;  Regina  v.  BuchnaUy  2  Ld,  Raym.  804; 
Rich  V.  Basterfieldy  4  Com.  B.  783. 

But  the  defendants  are  not  in  a  situation  to  avail  themselves 
of  that  principle  in  defense  of  this  action.  Although  all  the 
fleparate  parts  of  their  building,  consisting  of  cellars,  stalls, 
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and  disconnected  chambers,  were  leased,  either  at  will  or  for  a 
term  of  years,  to  many  different  tenants,  yet  the  defendants 
had  a  general  snpervision  over  the  whole,  and  had  the  entire 
control  of  the  outside  doors  and  outside  passage-ways,  so  far  as 
was  necessary  to  enable  them  to  make  all  necessary  repairs. 
the  obligation  to  do  which  rested  exclusively  on  them.  They 
also  kept  the  key  of  the  market-room,  and  opened  and  closed 
the  doors  of  it  at  certain  fixed  hours,  conforming,  however,  in 
respect  to  the  time  of  doing  it  to  the  wishes  of  the  tenants. 
Under  these  circumstances,  there  was  no  such  occupancy  by 
the  tenants  as  would  cast  upon  them  the  obligation  of  keeping 
the  building  in  repair,  or  make  them  responsible  to  third  per- 
sons for  damages  resulting  from  its  defects;  but  the  liability 
in  that  particular  still  continued  to  rest  upon  the  owner. 

Individuals  who  sustain  injuries,  or  suffer  loss  and  damage 
peculiar  and  special  to  themselves,  from  nuisances  created  or 
obstnictionB  unlawfully  placed  by  another  person  in  a  public 
highway,  may  maintain  an  action  against  him  to  recover  com- 
pensation therefor:  Stetson  v.  Faos<m,  19  Pick.  147  [31  Am. 
Dec.  123];  Smith  v.  Smithy  2  Id.  621  [13  Am.  Dec.  464] ;  Dob- 
9&a  V.  Btaehmorey  9  Q.  B.  991.  The  defendants,  therefore,  ar^ 
plainly  liable  to  the  plaintiff,  if  they  in  any  way  created  or 
caused  a  public  nuisance  in  the  highway  adjacent  to  their 
estate,  by  means  of  which  he,  while  using  due  care  for  his  own 
protection  and  safety,  suffered  the  injury  to  his  person  of 
which  he  complains.  And  it  makes  no  difference  how  or  in 
what  manner  the  nuisance  was  created,  whether  it  was  by  re- 
moving the  snow  from  their  own  premises  and  piling  it  up  in 
the  public  street  in  such  an  accumulated  mass  as  essentially 
to  interfere  with  its  use  and  enjoyment,  and  to  impede  the 
public  travel,  or  in  any  other  way  or  by  any  other  means 
whatever.  The  same  consequences  would  follow  if  they  erected 
their  building  upon  the  highway,  or  constructed  it  so  that  it 
^  would  necessarily  be  a  public  nuisance  there;  or  if,  having 
i  properly  and  lawfully  erected  and  placed  it  upon  their  own 
^  land,  they  suffer  and  allow  it  to  fall  into  such  waste  and  decay 
that  it  would  thereby  necessarily  become  a  nuisance,  and 
thereby  cause  an  unlawful  obstruction  to  the  public  traveL 
In  either  and  all  of  these  cases,  they  would  be  liable  to  {oos* 
ecution  by  indictment,  and  also  be  responsible  to  individuals 
to  whom  special  damage  should  thereby  be  occasioned. 

But  the  defendants,  as  owners  and  occupants  of  the  land  and 
building  abutting  upon  Boylston  street,  are  not  responsible  to 
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individuals  for  injuries  resulting  to  them  from  defects  and  want 
of  repair  in  the  sidewalk,  or  bj  means  of  snow  and  ice  accu- 
mulated by  natural  causes  thereon,  although,  by  ordinances  of 
the  city,  it  is  made  the  duty  of  abutters,  under  prescribed 
penalties,  to  keep  the  sidewalks  adjoining  their  estates  in  good 
repair,  and  seasonably  to  remove  all  snow  and  ice  therefrom. 
Such  ordinances  are  valid,  and  the  work  which  is  enforced  under 
them  relieves,  to  the  extent  of  its  cost  or  value,  the  city  from 
charges  which  otherwise  it  would  be  necessarily,  in  discharge 
of  its  municipal  duties,  subjected  to:  Ooddardy  Petitioner^  16 
Pick.  504  [28  Am.  Dec.  259],  S'or  the  city  is  required  to  keep 
all  duly  established  highways  within  its  limits  in  good  repair 
and  clear  of  snow  and  ice,  so  that  they  shall,  at  all  seasons  of 
the  year,  be  safe  and  convenient  for  persons  passing  and  travel- 
ing thereon:  R.  S.,  c.  25,  sees.  1,  8,  24;  Loker  v.  BrooUinef  18 
Pick.  843.  '  And  the  city  is  in  no  degree  exonerated  from  its 
obligations  in  these  particulars  in  consequence  of  the  adoption 
of  ordinances  designed  and  intended  effectually  to  secure  the 
proper  application  of  whatever  labor  and  means  are  necessary 
for  the  accomplishment  of  that  purpose.  If,  therefore,  there 
was,  at  the  time  when  the  plaintiff  complains  that  he  sustained 
an  injury  to  his  person,  any  defect  or  want  of  repair  in  the 
sidewalk,  or  if  it  was  so  incumbered,  by  operation  of  natural 
causes,  by  snow  and  ice,  as  to  be  dangerous,  or  not  reasonably 
safe  and  convenient  for  travelers  passing  along  upon  it,  their 
remedy  for  all  damages  actually  sustained  in  consequence 
thereof  is  exclusively  against  the  inhabitants  of  the  city  in 
their  corporate  capacity:  Stats.  1850,  c.  5,  sec.  1.* 

It  is  therefore  clear  that  upon  these  last  grounds  this  action 
cannot  be  maintained;  but  it  must  stand  continued  for  trial 
upon  the  questions  of  fact  whether  the  defendants  by  their 
unlawful  acts  or  their  negligence  in  constructing  or  maintain- 
ing their  building  caused  or  created  a  public  nuisance  in 
Boylston  street,  by  means  of  which  special  damage  was  done 
to  the  plaintiff  in  the  manner  complained  of  in  his  declaration. 

Case  to  stand  for  trial 

Hoar,  J.,  did  not  sit  in  this  case. 

A  trial  was  had  in  September,  1860,  resulting  in  a  verdict 
for  the  defendants. 


Landlord,  whxn  Liablb  vor  Injuries  Cattskd  bt  Kxolect  to  RsPAimi 
Seo  CUjf  qf  Lowell  ▼.  Spauldmg,  60  Am.  Deo.  775,  and  note  diaonaaing  the 
qneatioa.    Aa  a  gezieral  role,  the  leaaee,  and  not  fha  landlord,  ia  liable  te 
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fa^Juries  oaoaed  by  defects  or  want  of  zepair:  InhabiUmts  qf  Mi{fcTd  ▼.  Ho^ 
Urook,  9  Allen,  21,  22;  CcnmonweaUh  ▼.  Watmm^  97  Mass.  664;  Leonuxrd  v. 
Btartr^  115  IcL  S9;  8UwaH  ▼.  PtOnam,  127  Id.  406;  but  the  landlord  is  liable 
when  he  retrains  oontrol  of  the  premises,  or  is  bound,  by  agreement  with  the 
tenant,  to  repair:  InhabiUmU  qf  Milford  ▼.  EcXbrock,  ntpra;  CommomweaUh 
▼.  Watmm,  twpra;  Larue  v.  Farrtn  Hoiei  Co,,  116  Id.  69;  Eeadnum  ▼.  Com- 
tray,  126  Id.  376;  Cuntdnijktm  ▼.  Cambridge  Savinffs  Bank,  138  Id.  481;  and 
•eo  Watkbu  ▼.  Chodatt,  Id.  636.    The  princtpal  ease  is  cited  in  the  foregoing. 

LiABiLinr  ov  Ownut  oe  Ooouriorr  ior  Keoubot  to  Rxfaix  Strkrb.— 
The  owner  or  oocnpant  of  a  boilding  la  not  liable  for  injuries  resulting  from 
defects  in  the  adjoining  highway,  or  from  aecnmulatiiwis  of  snow  and  ice 
thereon  from  natural  causes:  Kote  to  Browtdng  ▼•  €%  cf  Spring/iekL,  68  Am. 
Dec  356;  CommomoeaWi  v.  Waiaon,  97  Mass.  663;  Burt  ▼.  (%  qf  Bo$Um,  128 
Id.  227;  although  a  city  ordinanoe  makes  it  the  duty  of  abutters  to  repair  or 
femoTO  the  snow  and  ioe:  Note  to  Browmng  y.  CUjf  qf  SfrmgJUld,  mtpra; 
CUif  qf  Keokuk  T.  Independenl  DieMei  qf  Keokuk,  63  Iowa,  856;  8.  C,  36  Am. 
Bip.  229;  Fiiftmr.  Canttm Co.,  40 Md.  330;  &  C,  17  Am.  Bap.  616;  Heeme^ 
Y.Sprague,  11  R.  I.  463;  a  C,  23  Am.  Rep.  506;  the  oardinanoe  still  leaTSs 
a  lemedy  against  the  city:  Parker  v.  Barnard,  135  Mass.  120i  The  principal 
case  is  cited  in  the  foregoing. 

Tn  PBZNOIPAL  OASS  18  ALSO  CITED  in  Stondon  ▼.  Ck/^  qf  SpringfUid,  12 
ABny  570^  to  the  point  that  the  mere  fact  that  a  highway  is  slippery  from 
ioe  upon  it  does  not  render  it  defectiye  if  in  all  other  respects  in  good  order 
•ad  properly  constructed,  and  the  ice  constituting  no  obstruction  exoept  by 
tts  smoothness;  and  see  it  slso  dted  in  NiMU  v.  O^  qfBotUm^  98  Msm.  41^ 
SB  lbs  Itabili^  of  a  landlord  for  a  nnisMioe. 


CASES 


or  THl 


SUPREME   COUBT 


lacmaAN. 


Chandleb  v.  MoKinnbt. 

[6  HiomoAir,  ST.] 

ItotxaiOB  BT  LrvisT  Fna  Ootxbt  to  Ssoubb  Debt  of  wol  HmoB 
n  VoiS^  and  not  merelj  Toidable. 

DbOBXI  OV  FOBlGLOSirKB  AND  SaLB,  ON  DkFAITUT  OT  QviXDIAV  AD  LlBBI 

or  Ihtant  Fna  Ck>yEBiT,  who  ezeoated  the  mortgage  to  aeonre  a  dabft 
of  her  husband,  and  whose  only  right  of  appeal  expired  before  her  ma- 
Jority,  may  be  attacked  by  her  as  Toid,  in  ejectment  to  recover  the  moct- 
gagad  premises. 

E  JSGTMEisT.    The  &ct8  are  stated  in  the  opinion. 

6.  A.  Knickerbocker  and  T.  M.  Cooley^  for  the  plaintifb  Id 
error. 

P.  Morey  a/ad  8.  T.  DcmgloMy  for  the  defendant  in  error. 

By  Court,  Campbell.  Vandalia  McEinney,  a  married  wo- 
man, brought  crjectment  in  the  court  below  to  recover  posses- 
sion  of  certain  premises  inherited  by  her. 

The  defendants  set  up  title  under  a  foreclosure  in  chancery 
of  a  mortgage  made  by  her  during  her  coverture  and  while  yet 
an  infant  They  showed  proceedings  in  chancery,  wherein  she 
and  her  husband  were  defendants,  from  which  it  appears  that 
a  bill  was  filed  by  the  mortgagees,  setting  up  that  this  mort- 
gage was  made  to  secure  a  debt  of  the  husband,  and  that  the 
property  belonged  to  the  wife.  A  guardian  ad  litem  was  ap- 
pointed for  her,  and  his  default,  for  want  of  answer,  was  taken, 
and  the  court  refused,  on  a  subsequent  motion,  to  set  it  aside. 
A  final  decree  was  made  June  29,  1852,  for  a  sale.    Plaintiff 
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came  of  age  August  15,  1852.  The  property  was  sold  under 
the  decree  to  some  of  the  defendants  in  tiie  chancery  suit,  and 
the  present  defendants  (plaintiffs  in  error)  claim  through  that 
purchase. 

The  court  helow  held  that  the  proceedings  in  chancery  were 
entirely  inoperative  to  divest  the  title  of  the  plaintiff  beloWi 
and  this  decision  is  alleged  as  error. 

We  regret  that  the  cause  was  submitted  chiefly  on  briefs, 
without  a  full  oral  argument,  as  the  questions  presented  are 
important,  and  in  some  respects  novel.  We  have  therefore 
been  compelled  to  examine  them  for  ourselves,  without  the  aid 
of  a  criticism  by  counsel  of  the  oases  bearing  upon  the  subject. 
The  proceedings  in  the  chancery  suit  are  of  an  extraordinary 
character.  The  bill  showing  that  the  mortgage  was  made  for 
the  debt  of  another,  the  invalidity  of  such  an  act  by  an  infant 
was  so  obvious  that  a  guardian  ad  litem  should  have  had  no 
diihculty  in  suggesting  the  defect  to  the  court. 

But  his  failure  to  do  so  should  not  have  prejudiced  the 
infant;  for  the  practice  has  always  been  perfectly  well  settled 
that  a  court  of  chancery  cannot  grant  a  decree  even  upon  his 
admissions.  As  against  an  infant,  the  case  must  always  be 
made  out  by  proof:  Thayer  v.  LaTie^  Walk.  Ch.  200. 

The  whole  proceeding  is  suggestive  of  the  strongest  suspicion 
of  improper  dealing;  for  we  cannot  believe  that  the  able  judge 
who  granted  the  decree  could  have  had  the  actual  state  of  the 
case  presented  to  him.  The  decree  cannot  be  sustained  upon 
any  principle  whatever.  If  appealed  from,  it  must  necessarily 
have  been  reversed. 

The  question  before  us  is,  however,  whether  it  can  be  attacked 
as  invalid.  And  this  is  a  question  of  the  gravest  consequence, 
involving,  on  the  one  side,  the  sanctity  of  the  decrees  of  courts, 
and  on  the  other,  the  question  whether  the  invalid  contracts  of 
infants  can,  by  proceedings  during  infancy,  be  placed  beyond 
their  power  of  disaffirmance. 

The  rule  has  always  prevailed  in  England  and  in  this  country 
of  giving  infants  a  day  in  court  after  their  majority.  But 
where  a  mortgage  is  in  question,  and  the  court,  instead  of  a 
strict  foreclosure,  decrees  a  sale,  it  has  been  held  in  many  cases 
that  the  infant  is  bound  by  such  sale.  The  court  of  chancery 
of  New  York,  in  MiUs  v.  DenniSy  3  Johns.  Ch.  367,  held  this 
dootrine.  It  was  there  decided,  in  connection  with  the  other 
doctrine  referred  to,  that  no  decree  could  be  made  against  an 
infant  without  full  proof  of  the  case,  and  that  a  sale  was  per* 
mitted,  because  the  court  might  deem  a  sale  better  for  the 
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infant  than  a  strict  foreclosure*  B7  reference  to  the  cases 
there  cited,  and  others  since  decided,  it  will  be  found  that  the 
course  was  adopted  of  ordering  sales,  chiefly  to  prevent  sacri- 
fices of  thQ  infant's  property  where  the  land  was  worth  more 
than  the  mortgage;  and  upon  the  principle  that  the  court  of 
chancery  had  power  to  convert  the  estate  of  inCEUits  from  realty 
to  personalty,  under  its  general  guardianship  over  them.  This 
authority  does  not  exist  now  in  New  York,  and  the  court  can- 
not order  a  sale  of  infants'  lands  for  any  purpose  not  authorized 
by  statute:  Rogers  v.  DiU,  6  Hill,  415. 

The  statutes  of  New  York  and  of  Michigan  now  expressly 
authorize  sales  in  mortgage  cases;  and  it  is  to  the  statutes  we 
must  look  for  the  authority,  and  for  the  effect  of  such  sales. 
But  under  the  English  decisions,  no  case  can  be  found  where 
an  attempt  was  made  to  charge  or  affect  an  infant's  estate  by 
any  mortgage  or  lien  created  by  the  infant,  and  the  whole  rea- 
soning of  the  cases  is  opposed  to  the  idea  that  such  a  thing 
would  have  been  sanctioned  for  a  moment.  There  is  good 
sense  in  the  rule  as  they  apply  it;  for  if  the  property  is  liable, 
a  sale  is  the  only  method  of  realizing  its  full  value,  and  a  de- 
feasible sale  would  be  almost  sure  to  entail  a  great  sacrifice. 
The  action  of  the  court  is  not  based  upon  the  idea  that  an  in- 
fant is  in  all  cases  liable  to  be  bound  by  a  decree. 

The  contract  sought  to  be  enforced,  in  this  case,  was  not 
merely  voidable,  but  actually  void.  It  was  a  contract  to  secure 
the  debt  of  another,  and  could  not  be  beneficial  to  the  infsuit. 
It  was  also  made  during  coverture.  It  was  held  in  3%omton 
V.  Illingworthj  2  Bam.  &  Cress.  826,  that  a  contract  of  this 
description  could  not  be  af&rmed,  and  that,  if  ratified,  the 
action  could  only  lie  on  the  mere  promise,  and  did  not  relate 
back.  It  was  held  in  Sanford  v.  McLean^  3  Paige,  117  [23  Aul 
Dec.  773],  and  in  Cronise  v.  Clark,  4  Md.  Ch.  Dec.  403,  that  a 
mortgage  by  an  intsnt  feme  covert  for  the  debt  of  another  was 
an  absolute  nullity,  incapable  of  confirmation. 

A  married  woman  cannot  bind  her  lands  by  any  method  not 
authorized  by  statute,  and  an  infant  married  woman  could  not 
make  a  statutory  conveyance.  All  of  these  proceedings  took 
place  before  the  law  of  1855,  enlarging  the  powers  of  married 
women. 

In  order  to  sustain  the  sale  under  the  decree  before  us,  it  is 
necessary  to  hold  that  a  contract  which  a  nullity,  and  which 
cannot  be  confirmed  by  an  infant  under  age  at  all,  and  can 
only  be  made  valid  by  a  new  act,  after  all  disabilities  have 
been  removed,  is  made  absolutely  and  irrevocably  binding  by 
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the  action  of  a  court  while  the  infant  was  still  under  age,  and 
where  the  only  right  of  appeal  given  by  statute  expired  before 
ber  majority.  If  such  be  the  law,  it  is  a  very  singular  state  of 
things,  and  reflects  no  credit  on  our  judiciary  system. 

We  are  not,  however,  without  light  upon  tbis  subject;  and 
while  cases  like  the  present  can  seldom  arise,  we  have  decisions 
on  those  which  are  analogous  in  principle. 

In  Holford  v.  Pratt^  Cro.  Jac.  464,  it  was  held  that  where 
writ  of  error  lies,  an  inflEuit  can  avoid  a  judgment  against  him 
in  no  other  way;  but  where  no  writ  of  error  can  be  had,  the 
judgment  may  be  attacked  collaterally.  The  correctness  of 
this  doctrine  is  recognized  in  Austin  v.  Charlettown  Female 
Seminaryj  8  Met.  196.  And  that  infants  cannot  be  regarded 
as  in  laches  for  not  appealing  is  decided  in  Vallier  v.  Harty  11 
Mass.  300. 

In  Cronise  v.  Clarkj  4  Md.  Ch.  Dec.  403,  already  referred  to, 
it  was  held  that  a  married  woman,  whose  mortgage  made  in 
infancy  was  foreclosed  in  chancery  by  a  special  proceeding, 
was  not  obliged  to  appeal  from  or  move  in  that  proceeding, 
but  might  treat  it  as  mere  nullity.  And  in  England  the  decis- 
ions in  bankruptcy  are  important  in  throwing  light  on  this 
matter.  It  has  been  decided  in  many  cases  that  a  minor  can- 
not be  made  a  bankrupt,  because  his  trading  contracts  are  not 
for  his  benefit,  and  are  void:  O^Brien  v.  Currier  3  Car.  &  P. 
283;  Ex  parte  Adam^  1  Yes.  &  Bea.  494;  Ex  parte  Henderson, 
4  Ves.  163;  Ex  parte  Barwis,  6  Id.  601;  Ex  parte  Lees,  El.  B. 
&  E.  828.  In  some  cases,  where  deception  or  other  misconduct 
has  taken  place,  the  court  has  refused  to  supersede  the  com- 
mission, and  left  the  party  to  his  legal  remedy,  not  questioning 
the  existence  of  such  remedy.  In  Belton  v.  Hodges^  9  Bing. 
365,  where  the  infant  bankrupt,  coming  of  age,  sued  the  assignee 
to  recover  against  him  for  the  property  which  came  into  his 
hands,  it  was  objected  that  the  proper  course  was  to  move  for  a 
supersedeas.  But  it  was  held  that  inasmuch  as  the  fiat  was 
granted  against  an  infant,  it  was  a  mere  nullity,  and  might  be 
60  treated  anywhere. 

We  think  that  in  the  absence  of  any  right  of  appeal  reserved 
to  infants  after  they  come  of  age  we  cannot  hold  a  decree  valid 
against  them  which  is  made  during  infancy,  upon  the  basis  of 
their  unauthorized  contracts,  and  in  which  their  inheritance  is 
sought  to  be  charged  for  liens  created  by  them,  and  not  by 
their  ancestors,  or  other  adult  parties. 

In  the  case  before  us,  the  whole  defects  of  the  proceedings 
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are  patent  on  the  record,  and  every  purchaser  must  know  that 
the  decree  was  made  against  an  infant,  on  an  infant's  mortgage, 
for  her  husband's  debt.  To  sustain  a  title  under  such  a  de- 
cree would  be  to  destroy  all  the  safeguards  which  the  law  has 
devised  for  the  protection  of  minors  against  their  improvident 
agreements. 

While  no  case  can  be  found  which  has  maintained  the  va- 
lidity of  such  proceedings,  we  think  the  principles  underlying 
the  authorities  we  have  referred  to  fully  sustain  us  in  our  views. 
We  deem  it  proper,  in  this  connection,  to  express  our  regret  at 
the  unsatisfactory  condition  of  the  law  upon  chancery  appeals. 
While  the  limitation  on  writs  of  error  and  certiorari  does  not 
begin  to  run  until  after  majority,  and  then  runs  two  years,  the 
law  gives  but  forty  days  in  which  to  appeal  from  a  decree  in 
chancery,  and  contains  no  saving  clause  for  infants  at  all. 

We  have  had  occasion  to  perceive  great  hardships  under 
this  narrow  rule,  and  believe  that  justice  requires  an  amend- 
ment of  the  law. 

We  think  there  was  no  error  in  the  ruling  of  the  circuit 
judge,  and  the  judgment  must  be  affirmed. 

The  other  justices  concurred. 


Invant's  Contracts  of  Sxtbettship  aieb  Void:  Maples  ▼.  Wightman,  10 
Am.  Dec  149.  See  the  principal  case  dted  in  B&ttUe  ^SUget^  11  Phila.  159, 
oa  the  validity  of  the  deed  of  an  in&nt  fimt  cawrt, 

JUDOMXNT  OR    DtcRXK   BT    DEFAULT   OR   PRO   Ck>NFESS0  AGAINST    InFANT 

OR  Guardian,  Effect  of:  See  Sliotfer  y.  GaUs^  38  Am.  Dec  164;  Uanna  v. 
8poUs*»  Heirs,  43  Id.  132.  As  to  the  necessity  of  an  infant  appearing  by  a 
g*iardian  ad  Utem,  see  Austin  v.  Charlestown  FemoUe  Seminary,  41  Id.  497; 
PmeeZf  ▼.  0^  63  Id.  153;  JfcDanaei  ▼.  CbrreA;  68  Id.  687;  Thornton  t.  Thorn- 
ttm^  72  Id.  266,  and  notes  to  these  oases.  The  next  friend  of  an  inhoit  oan* 
not  admit  away  her  rights:  Burt  ▼.  McBain,  29  Mifth.  266^  oitiiig  the  pdiui* 
pal 
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[6  Michigan,  S29.] 

8oBXD>ui.x  Decailino  at  Large  Peopertt  Trahbisbbxd  n  mot  Nscnii- 
SART  TO  Vauditt  OF  AssioNMENT  for  the  benefit  of  creditors.  It  is 
sufficient  to  constitute  a  legal  assignment  that  the  property  is  described 
vitli  reasonable  certainty. 

NaonsnT  or  Effect  of  Schedule  Referred  to  in  Assionvent  fob 
Benefit  of  Creditors  is  to  be  Determined  by  a  consideration  of  the 
whole  instmment,  from  which  the  intent  o£  the  parties  is  to  be  gathered, 
and  this  intent^  when  ascertained,  is  to  control  the  oonstmction  of  the 
assignment. 
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JUhdonobs'  Intjmtmw  lo  Caxnm  lo  AflUUBiii  Mm  Buvxr  aw  Grxd- 
iTORS  THEIR  Wholb  Pbopkbtt  MUST  VM  Givxir  Bftior  if  the  ooort,  iipoA 
looking  at  the  aesignment,  are  able  clearly  to  see  that  each  waa  the  inten- 
turn,  notwithstandiiig  the  ordinary  rale  that  general  words  are  controUed 
in  their  operation  by  those  which  are  more  particular  and  specific. 

AanoKMKNT  Clbablt  Makifestino  Intentioh  bt  AasioNOBfl  TO  Travbweb 
All  their  Propbrtt  for  the  benefit  of  creditors,  and  that  it  should 
presently  operate,  will  have  that  effect,  notwithstanding  a  reference  to  a 
schedule  "proposed  to  be  hereafter  annexed,*'  and  which  is  not  annexed* 

RnHBYATION  OF  PoWER  TO  AflSIONOBS  FOR  BbHSFIT  OF  CRXDrTOBS  TO  PXR* 

fict  Schedttle  does  NOT  Impair  or  restrict  the  assignment. 
Fraudulent  Intent  in  Assignment  for  Benefit  of  Creditors  will  not 
BE  Inferred  when  an  honest  intent  can  as  clearly  be  inferred  from  its 
langnage. 

AttnGNMBNT  FOR  BENEFIT  OF  CREDITORS  DOES  NOT  CONFEP   FOWEU  TO  SEIX 

U70N  Credit,  where  it  authorizes  the  assignees  to  sell  and  dispose  d 
iiie  assigned  property,  "either  at  public  or  priyate  sale,  as  they,  m 
their  good  judgment,  may  deem  beet,  and  upon  such  terms  and  conditions 
as  they  may  deem  most  advisable^  and  for  the  best  interests  of  creditocsy 
oonyerting  the  same  into  money." 
Am»nmxnt  for  Benefit  of  Creditors  dobs  not  Authorize  Assignbee 
TO  Delegate  their  Trusts,  where  it  nominates  and  appoints  the  as* 
*"g"****i  "their  executors,  administrators,  or  assigns,  their  or  each  of 
their  true  and  lawful  attorneys,  iirevocable,  with  full  power  and  anthor- 
Ify  to  do  and  perform  all  acts,  matters,  or  things  which  can  or  may  ba 
aeoessary  in  the  premises,  as  fully  and  completely  as  the  said  aasignon 
aaigiht  or  oould  do  were  these  presents  not  executed;  and  attorney  one^cr 
man  under  him  to  make,  nominate,  and  appointi  as  they  deem  neoea* 
■aiy,  with  fuU  power  of  substitution  and  reFocatian.'' 

fteVEBBNOB  TO   INDIVIDUAL  DeBTS  DOES  NOT  BbNDXB  VotD  FABTNMBSBir 

AsnoNMBHT  for  benefit  of  creditors.    Per  Martiii»  C,  J. 


Replevin  for  merchandise,  brought  by  the  defendants  in 
error,  Van  Husan  and  Bickford,  who  claiined  as  assignees  for 
the  benefit  of  creditors  of  Wallace  &  Co.,  against  the  sheriff 
Nje,  who  had  seized  the  goods  under  writs  of  attachment 
against  the  assignors.  The  plaintifiTs  offered  in  evidence  the 
assignment,  without  a  schedule  of  the  -propeTtjy  and  the  defend- 
ant objected,  because:  1.  The  assignment  so  referred  to  a 
schedtde  to  be  annexed  as  to  render  the  schedule  necessary  to 
the  transfer  of  any  property;  2.  The  assignment  was  void  as 
not  purporting  to  convey  all  the  partnership  -pTopertj  of  the 
assignors;  3.  As  giving  the  assignors  power  to  change  the 
schedules;  4.  As  allowing  the  assignees  to  sell  on  credit;  and 
5.  As  allowing  the  assignees  to  delegate  their  trust.  The  ob- 
jections were  overruled,  and  the  plaintiffs  then  gave  evidence 
that  they  immediately  took  possession  of  the  property  specially 
designated  in  the  assignment,  and  of  other  property  not  men- 
tioned therein.    The  defendants  claimed  fraud  in  the  assign* 
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meni,  aad  after  rebnttmg  evidence  by  the  plaintifiiB,  asked 
the  court  to  charge:  1.  That  the  assignment,  if  valid,  only  be- 
came operative  on  the  annexation  of  the  schedule,  and  any 
rights  of  the  defendants,  attaching  before  the  annexation,  took 
precedence  of  it;  2.  That  the  schedule  should  have  been  made 
by  the  assignors,  or  by  them  jointly  with  the  assignees,  and  a 
schedule  made  by  the  assignees  alone  was  invalid;  3.  That  no 
property,  except  such  as  was  sjiecifically  referred  to  in  the  as- 
signment, could  pass  before  the  execution  and  annexation  of 
the  schedule;  4.  That  upon  the  assignment,  as  executed  with- 
out the  schedule,  the  presumption  was  that  the  assignors  had 
property  not  conveyed,  and  the  plaintiffs  must  rebut  this  pre- 
sumption; 5.  That  upon  the  assignment  and  schedule  a  pre- 
sumption arose  that  the  assignors  had  property  not  assigned, 
and  the  plaintiffs  must  rebut  this  presumption;  6.  That  the 
assignors  could  not  make  preferences  in  fiivor  of  private  debts, 
and  such  preferences  would  avoid  the  assignment.  The  court 
declined  to  give  the  instructions,  and  the  jury  returned  a  ver- 
dict for  the  plaintiffs.  The  material  parts  of  the  assignment 
are  given  in  the  opinion,  with  the  exception  of  the  last  portion, 
which  was:  ^'The  said  parties  of  the  first  part  do  hereby  nomi- 
nate and  appoint  the  said  parties  of  the  second  part,  their  ex- 
ecutors, administrators,  or  assigns,  their  or  each  of  their  true 
and  lawful  attorneys,  irrevocable,  with  full  power  and  author- 
ity to  do  and  perform  all  acts,  matters,  or  things  which  can  or 
may  be  necessary  in  the  premises,  as  fully  and  completely  as 
the  said  parties  of  the  first  part,  or  either  of  them,  might  or 
could  do  were  these  presents  not  executed;  and  attorney  one 
or  more  under  him  to  make,  nominate,  and  appoint,  as  they 
deem  neoessary ,  with  full  power  of  substitution  and  revocation/* 

8.  T.  D(mgla8Bj  for  the  plaintiflfh  in  error. 
O.  V.  N.  Loihrop^  for  the  defendants  in  error. 

By  Court,  Martin,  C.  J.  It  is  well  settled  that  a  schedule 
detailing  at  large  the  property  conveyed  is  not  necessary  to  the 
validity  of  an  assignment:  See  HoUister  v.  Laud^  2  Mich.  309; 
Rundlett  v.  Dole,  10  N.  H.  458.  It  is  sufficient  to  constitute  a 
legal  transfer  that  the  property  is  described  with  reasonable 
certainty.  If,  then,  a  schedule  be  referred  to  in  an  assignment, 
it  may  or  may  not  be  a  necessary  part  of  such  instrument  for 
the  purpose  of  ascertaining  what  property  is  conveyed;  and  it 
may  or  may  not  have  the  effect  to  restrict  the  general  words 
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of  the  grant,  aooording  to  the  oontezt,  and  the  mode  in  which 
reference  is  made  to  it.  No  arbitrary  rule  can  therefore  be 
laid  down  respecting  the  necessity  or  effect  of  a  schedule,  if 
one  be  referred  to,  but  these  are  to  be  determined  by  a  consid- 
eration of  the  whole  instrument,  from  which  the  intent  of  the 
parties  making  it  is  to  be  gathered;  and  such  intent,  when  as- 
certained, is  to  control  its  construction  in  this  respect  as  in  all 
others. 

A  great  diversity  eadsts  in  the  reports  respecting  the  con- 
struction of  debtors*  assignments,  and  a  disposition  has  been 
not  infrequently  manifested  to  construe  them  with  great  tech' 
nical  nicety,  sometimes  approaching  illiberality. 

This  tendency  has  led  to  the  application  of  particular  and 
subordinate  rules  of  construction,  in  some -instances,  in  disre- 
gard or  forgetfulness  of  those  paramount  rules  which  control 
the  interpretation  of  all  other  written  instruments. 

The  principle  most  generally  applied  to  the  construction  of 
this  class  of  instruments  is  this:  '^That  if  a  general  clause  in 
an  instrument  be  followed  by  special  words  which  accord  with 
the  general  clause,  the  deed  shall  be  construed  according  to 
the  special  matter." 

But  in  the  application  of  this  principle,  care  is  not  always 
taken  to  observe  how  far  the  special  words  accord  with  the 
general  clause,  nor  the  manner  of  their  application  to  it;  and 
general  words  have  been  controlled  and  limited  in  their  opera- 
tion by  special  words  from  an  arbitrary  application  of  this 
principle,  although  at  the  obvious  sacrifice  of  the  intent  of  the 
assignor,  as  manifested  by  the  whole  instrument. 

The  diversity,  also,  which  eadsts  in  the  forms  of  assign- 
ments, their  subjects,  and  the  manner  in  which  schedules 
have  been  referred  to,  has  induced  some  errors  from  want  of 
care  in  observing  their  dissimilarities. 

"In  construing  contracts,  deeds,  and  other  written  instru- 
ments," says  Selden,  J.,  in  Plait  v.  Lott^  17  N.  Y.  478,  ^resort 
is  had  to  a  variety  of  legal  rules  for  the  purpose  of  aiding  in 
their  interpretation;  but  all  other  rules  are  subordinate  to  that 
primary  rule  which  requires  that  every  such  instrument  should 
be  construed  according  to  the  intention  of  the  parties.  When- 
ever, from  examination  of  the  writing  itself,  and  on  a  com- 
parison of  its  various  parts,  the  intent  with  which  it  was 
executed  can  be  clearly  ascertained,  that  intent  is  to  govern, 
whether  the  construction  to  which  it  tends  is  or  is  not  in  ac- 
cordance with  those  minor  rules,  which  are  merely  auxiliary 
to  the  one  great  paramount  rule  referred  to.    Hence,  notwith- 
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eiauding  the  ordinary  rule,  that  general  words  are  controlled 
in  their  operation  hj  those  which  are  more  particular  and  spe- 
cific, if,  upon  looking  at  the  assignment  in  this  case,  we  are 
able  clearly  to  see  that  it  was  the  intention  of  the  assignors  to 
convey  to  the  assignees  their  whole  property,  we  are  bound  to 
give  efiect  to  that  intention." 

The  cases  cited  will  be  found,  upon  careful  examination,  not 
to  conflict  with  this  rule,  while  DriaeoU  v.  Fiskey  21  Pick.  603, 
expressly  recognizes  it  See  also  Burrill  on  Assignments,  2d 
ed.,  265,  268. 

An  examination  of  the  deed  of  assignment  fiom  Wallace  & 
Co.,  and  a  comparison  of  its  different  provisions,  leave  no  doubt 
in  our  minds  as  to  the  design  with  which  it  was  executed. 

It  commences  by  a  recital  of  the  reasons  which  induced  it^ 
and  the  object  sought  to  be  accomplished  by  it;  the  reasons 
being,  the  heavy  indebtedness  of  the  assignors,  and  their  utter 
inability  to  discharge  it  with  punctuality  or  in  full;  and  the 
object  being  to  secure  their  creditors  the  possession  of  what- 
ever property  and  effects  they  were  seised  of,  at  as  early  a  day 
as  possible,  and  to  prevent  undue  sacrifice  of  the  same. 

It  then,  in  general  terms,  conveys  all  their  personal  pruperty 
and  choses  in  action,  of  every  name  and  nature  whatever,  to 
the  assignees,  ''as  the  same  is  more  particularly  described  in 
the  schedule  proposed  to  be  hereafter  annexed  to  this  instru- 
ment, marked  schedule  A,  and  especially  including  all  the 
stock  and  merchandise"  in  their  several  stores,  describing 
their  locality,  and  ''other  property,  accounts,  debts,  and  de- 
mands as  herein  already  intended  to  be  conveyed,"  together 
with  all  the  ashes  on  hand  at  their  ashery,  etc.  It  further 
requires  and  empowers  the  assignees  to  take  immediate  po0* 
session  of  the  property  and  choses  in  action  assigned,  and  to 
appropriate  them  to  the  payment  of  their  debts. 

These  provisions  clearly  manifest  an  intention  by  the  Wal- 
laces to  assign  all  their  property  for  the  purposes  expressed  in 
the  instrument,  and  that  it  should  presently  operate. 

And  such,  we  think,  was  its  effect,  notwithstanding  the  ref- 
erence to  a  schedule.  And  so  it  was  evidently  regarded  by 
the  parties;  for  the  proof  is  that  the  assignees  did  immediately 
reduce  the  assignors'  property  to  possession,  as  well  that  spe- 
cially designated  as  other  property  not  mentioned,  but  obvi- 
ously regarded  as  embraced  in  the  general  language  of  the 
assignment. 

But  the  reference  to  the  schedule  is  claimed  to  render 
necessary  to  the  conveyance  of  any  property. 


May,  IbOy.J  Nye  v.  Van  Husan.  696 


The  difficulty  in  this  case  is  from  the  reference  being  made 
in  the  present  tense.  If  it  had  been  "as  the  same  is  to  be 
more  particularly  described,"  or  had  a  provision  been  inserted 
that  a  schedule  should  be  made  and  annexed,  no  doubt  would 
have  arisen  respecting  the  present  operation  of  the  assignment, 
nor  of  the  property  covered  by  it.  Such  we  think  to  be  the 
true  purport  of  this  reference. 

Language  is  to  be  construed  by  its  contest;  and  no  one  can 
read  this  instrument  without  arriving  at  the  conclusion  that 
the  schedule  was  contemplated  to  be  subsequently  made,  and 
was  not  in  existence  when  the  assignment  was  drawn  up. 

The  inartificial  manner  in  which  this  reference  is  made  can- 
not afiect  the  general  and  controlling  language  of  the  instru* 
ment,  but  such  reference  should  be  read  so  as  to  accord  with  it 
Now  if,  as  we  have  already  shown,  a  schedule  is  not  necessary 
to  the  validity  of  an  assignment,  and  if  when  one  is  referred  to 
it  will  become  necessary  or  not,  according  as  the  language  of 
the  whole  instrument  shall  demonstrate  such  necessity  to  de- 
termine what  property  is  conveyed,  it  follows  that  the  absence 
of  such  schedule,  although  referred  to,  does  not  necessarily 
render  the  instrument  incomplete,  nor  authorize  the  presump- 
tion that  the  assignors  had  property  not  conveyed  by  it 

In  Piatt  V.  Lotty  17  N.  Y.  478,  where  the  general  words  of  as- 
signment were  no  stronger  than  those  in  the  one  before  us,  the 
reference  to  the  schedule  was  as  follows:  " The  same  being  more 
folly  and  particularly  enumerated  and  described  in  a  schedule 
thereof  hereunto  annexed,"  etc.,  the  assignment,  from  a  con- 
sideration of  the  whole  instrument,  was  held  good  to  convey 
all  the  assignor's  property,  whether  enumerated  in  the  schedule 
or  not;  and  the  court  says:  "This  [the  reference  to  the  sched- 
ule], however,  by  no  means  indicates  an  intention  to  qualify 
or  limit  the  broad  and  comprehensive  language  previously 
used.  A  schedule  would,  of  course,  be  necessary  as  a  matter 
of  convenience  and  as  a  guide  to  the  assignee;  and  the  pro- 
vision for  its  annexation,  although  it  is  thereby  made  a  part  of 
the  assignment,  does  not  warrant  the  inference  that  it  was  in- 
tended that  if  any  portion  of  the  property  of  the  assignors 
should  be  omitted,  which  might  well  occur  through  accident 
or  inadvertence,  the  title  to  such  property  should  not  pass  to 
the  assignee." 

In  the  case  before  us,  the  reference  is  to  a  schedule  proposed 
to  be  annexed;  and  when  this  is  read  in  connection  with  the 
declared  object  of  the  assignment,  the  desire  expressed  that  the 
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creditors  should  have  possession  of  all  the  properly  and  effects 
of  the  assignors  ''at  as  early  a  day  as  possible/'  the  general 
words  of  the  grant,  and  the  sabsequcntly  declared  tmst  that 
the  assignees  should  at  oncOy  or  as  soon  as  practicable^  take 
possession  of  the  property  assigned,  the  idea  that  such  pro- 
posed schedule  was  necessary  to  the  perfection  of  the  instm- 
ment,  and  that  nothing  was  assigned  until  such  schedule 
should  have  been  made  and  attached,  is  without  foundation. 
It  is  very  apparent,  from  a  consideration  of  the  whole  deed, 
that  this  reference  to  a  schedule  was  not  made  in  contempla* 
tion  that  when  annexed  it  would  operate  as  the  only  descrip- 
tive words  of  the  grant,  nor  to  limit  or  restrict  its  general 
words;  but  that  as  the  assignment  was  by  general  words,  the 
nature  and  situation  of  the  property  were  such  as  to  render  one 
necessary  to  afford  the  assignees  specific  information  of  the 
items  of  property,  and  choees  in  action  thereby  assigned,  to  en* 
able  them  folly  and  understandingly  to  execute  their  trusts. 

The  reservation  of  a  power  to  perfect  the  schedule  at  some 
future  time,  if  it  should  become  necessary,  strongly  confirms 
our  construction  of  the  reference  to  the  schedule,  and  clearly 
shows  that  the  schedule  was  not  i^egarded  as  essential  to  the 
immediate  operation  of  the  assignment,  or  as  limiting  its  gen- 
eral language. 

But  it  was  objected  that  this  reservation  renders  the  assign* 
ment  void. 

From  what  has  been  already  said,  it  fidlows  that  the  exer* 
cise  of  this  reserved  right  can  have  no  efibct  to  restrain,  in  any 
degree,  the  assignment,  or  to  limit  the  general  words  of  convey- 
ance, or  to  divest  the  assignees  of  the  property  reduced  to  pos* 
session,  whether  scheduled  or  not. 

The  evident  intention  in  inserting  it  was  to  secure  the  lig^t 
to  furnish  evidence  of  the  particular  property  embraced  within 
the  general  terms  of  the  assignment,  if  that  should  become 
necessary. 

The  power  to  perfect  the  schedule  does  not  imply  the  power 
to  impair  the  assignment. 

The  first  three  objections  to  the  admissibility  of  the  assign* 
ment  as  evidence  were  therefiire  properly  oveiruled.  By  thia 
construction  we  give  effect  to  the  instrument  consistent  with 
the  intention  expressed  in  its  preamble,  and  with  the  construc- 
tion put  upon  it  by  the  parties  at  the  time  of  its  execution,  as 
manifested  by  the  change  of  the  possession  of  the  property  be- 
fore the  schedule  was  made;  and  when  an  honest  intent  can  as 
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clearly  be  inferred  from  its  language  as  a  fraudulent  one,  we 
are  not  at  liberty  to  infer  the  latter. 

It  was  fourthly  objected  that  the  assignment  was  void  as 
allowing  the  assignees  to  sell  upon  credit. 

The  assumption  that  they  were  allowed  to  sell  upon  credit 
is  based  uiK>n  the  following  language:  ^'And  sell  and  dispose 
of  the  same  either  at  public  or  private  sale,  as  they,  in  their 
good  judgment,  may  deem  best,  and  upon  such  terms  and 
conditions  as  they  may  deem  most  advisable  and  for  the  best 
interest  of  the  creditors,  converting  the  same  into  money,"  etc. 

If  it  be  true  that  the  grant  of  a  iK>wer  to  sell  upon  credit 
would  render  the  assignment  void  (which  is  a  question  not 
before  us),  yet  we  think  a  fair  and  reasonable  interpretation 
of  this  language  will  not  justify  the  conclusion  that  an  illegal 
act  was  contemplated.  This  provision  is  usually  found  in  the 
forms  of  assignments  consulted  by  draughtsmen;  and  it  is  as 
reasonable  to  presume  that  the  intent  in  following  such  form, 
and  in  using  the  language,  was  for  a  lawfiil  as  for  an  unlawful 
purpose. 

It  was  undoubtedly  inserted  to  clothe  the  assignees  with 
full  and  entire  power  over  the  assets,  and  to  invest  them  with 
every  discretionary  power  which  they  might  lawfully  exercise. 
We  think,  therefore,  as  no  express  power  to  sell  upon  credit  is 
given  by  the  assignment,  so  none  should  be  inferred  from  this 
general,  and  to  some  extent  technical,  language;  and  such  are 
now  the  later  and  better  adjudications:  See  cases  cited  in 
Burrill  on  Assignments,  2d  ed.,  217,  222. 

It  was  lastly  objected  that  the  assignment  was  void  as  allow- 
ing the  assignees  to  delegate  their  trust  without  restriction. 
It  is  difficult  to  determine  the  meaning  of  this  objection.  The 
instrument  concludes  with  the  usual  clause  authorizing  sub- 
stitution, and  was  evidently  intended  to  clothe  the  assignees 
with  power  to  appoint  such  agents  or  attorneys  as  they  might 
find  necessary  for  the  collection  of  debts,  or  the  transaction  of 
any  other  business  matters  where  an  agent  might  be  neces* 
sary,  and  cannot,  except  upon  the  most  violent  presumption, 
be  construed  into  a  power  to  delegate  their  trusts.  We  see 
nothing  unusual  or  objectionable  in  this  provision. 

The  assignment  being  valid,  the  court  below  properly  re- 
fused the  first  five  requests  of  the  plaintifis  in  error  in  charg- 
ing the  jury.  The  sixth  request  of  the  counsel  for  the  plain- 
tiffs in  error  was  also  properly  refused.  The  assignment  itself 
makes  no  preference  of  any  private  and  individual  debts  of 
the  assignees,  but  such  arc  placed  in  ffie  fourth  ;Lnd  last  class. 
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It  ifl  true  thai  there  was  erideooe  in  the  caae  ahovhig  that  m- 
diTidnal  debts  were  inclnded  in  the  schedule  of  feieiicJ  debta^ 
bni  how  many  or  to  what  amoant  does  doC  appear. 

Whether  the  assignors  have  the  right  to  peeler  indnridnal 
debts  or  not  is  a  qnestion  upon  which  some  di^emtj  exists  in 
the  cooitsof  the  different  states,  bat  oDe  weaie  ooi  required 
to  determine  in  the  present  case,  as  the  curreui  of  anthnritjes 
and  the  better  <^inion  we  think  to  be  that  sndi  prefisreDoe 
does  not  render  the  assignment  void:  See  HcUuUr  t.  Lomdy  S 
Kich.  309;  Newman  ▼.  Bagley,  16  Pick.  570;  £tr6y  t.  Sdkooit- 
maler,  3  Barb.  Ch.  46  [49  Am.  Dec.  160];  Niekdmm  t.  LeaviU^ 
4  Sandfl  252;  Kemp  ▼.  Candey^  3  Dner,  1;  Bonin  oo  Assign- 
ments, 2d  ed.,  137, 140. 

The  judgment  <rf  the  court  bdow  is  affirmed,  with  oosts. 

Mahhivo  and  CHBisnANcr,  JJ.,  coocorred. 

Campbell,  J.,  did  not  rit  in  die  case,  having  been  ooansd 
Ibr  one  of  the  parties. 


SujiuiuLS  ID  Amiosmut  lOft  Bbrir  <w 
IiSiLF  IS  vor  KsoBBAXr:  DeauerT.  Samagt^  25  Am.  Das.  437.    The 
pid  caM  b  etted  to  thb  cAKt  in  OboCf  T.  Ctan&eriM^  Gon- 

pare  lAm  t.  YTH^A/;  70  Am.  Deo.  282. 

AwumasT  loa  Butdit  ov  Orxdeeqbs  o  Vom  wmor  Aaunuas  hif 
DiscfUTunrAar  Powxb  to  -Sill  oh  Gbsdit:  JSttfoUfiani  t.  Lord^  60  Am. 
Dao.  881;  Koep  t.  8<mien(m^  Id.  40i;  PorierT.  YTtfliaMj^  6S  Id.  519;  Mom 
T.  ilm^Hban  ^beftflw^  Bcuik,  89  Id.  190,  and  noiea  to  ihaaa  caaea;  bat  aaa 
Hoffman  t.  MaekaUf  64  Id.  637;  bat  an  aaaignment  in  which  the  aaaignee  ia 
"  to  diapoaa  of  tha  property  to  the  beat  advantage  in  hia  diacretion,"  doea  not 
imply  an  anthority  to  aell  on  credit:  Norton  t.  Kuameiff  10  Wia.  460^  451; 
nor  doea  an  aaaignment  which  prondea  that  the  awmgnnoa  "ahall  aell  and 
dif poae  of  the  property  for  money,  npon  each  terma  and  oopditiona  aa  in  their 
judgment  may  appear  beat^  and  moat  for  the  intereet  of  the  partiea  con- 
cerned:" Booths,  McNair,  14  Mich.  22;  WhtppleT.  Pope^  83  OL  336.  The 
laat  three  caaea  cite  the  principal  caae. 

AgaiGinnNT  mat  Emfowkb  Aj98ionxb8  to  Afpodtt  Aoxhts  ahd  Atio»- 
KETB:  Hennuty  ▼.  WetUm  Bank,  40  Am.  Dec  660. 

TnK  FBiNdPAi.  GAfli  IS  CITED  in  Palmer  y.  Mason,  42  Mich.  160^  to  the 
point  that  every  reaaonable  intendment  will  be  indulged  againat  a  conatnio- 
tion  implying  frandnlent  deaign,  in  an  aaaignment  for  the  benefit  of  creditoni 
and  it  will  be  preaumed  that  an  aaaignee  for  the  benefit  of  creditora  will  apply 
a  general  power,  which  can  have  a  lawful  operation,  to  lawful  porpoaea: 
WaUdm  v.  Wallace^  19  Id.  76;  ao  the  conrta  will  not  infer  a  diahoneat  mean- 
ing from  any  written  inatmment^  where  an  honeet  one  ia  poaaibla  and  con- 
iiatent  with  the  whole  tenor  of  the  inatmment:  Oay  v.  BidweU,  7  Id.  623; 
and  the  law  will  not  imply  an  unlawful  discretion,  not  given  by  ezpreaa 
worda,  and  will  not  defeat  a  statute  by  inferring  that  it  contemplated  an  un- 
lawful act:  Bound  v.  Wisconnn  Central  It.  B,,  54  Wis.  573,  per  Ryan,  G.  J. 
Bee  the  principal  caae  also  referred  to  in  Lord  v.  Devendor/,  Id.  ^6,  on  the 
point  whether  an  aasignmeiitTy  a  partnership  can  prefer  individual  creditonL 
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Andbeson  V.  Baughman. 

[7  Michigan,  69.] 

Dun  AKD  Othse  Wriitbn  Instrttmbmts  suould  bs  Construxd  to  Bbm- 
hkb  Thxm  Valid  rather  than  Void,  and  the  record  of  a  mortgage 
good  between  the  parties  without  correction,  the  error  appearing  by  oon- 
atraction,  ia  notice  to  aabaequent  purchasers  and  incnmbranoers. 

Im  Dmbobiftign  or  Prxmisis  ik  Deed  is  Falbb  in  One  Pabtiouiar  ie 
Sttbdivisioks  or  Land  are  Called  Lots,  and  in  Two  Partioulabs 
IF  Called  Blocks,  the  oonfltraction  rendering  the  description  moat  cer- 
tain will  be  adopted. 

AcnoN  to  foreclose  a  mortgage  made  by  John  C.  Banghman 
and  John  E.  King  in  favor  of  James  L.  Ljell,  on  the  premises 
described  as  all  that  piece  or  parcel  of  land  situate  in  Wayne 
county,  Michigan,  known  as  lot  4  (but  which  is  described,  by 
inadvertence,  in  said  mortgage,  as  being  lot  4  in  block  1 )  of 
the  La  Fontaine  farm,  so  called,  lying  south  of  the  river  road, 
and  fronting  on  Detroit  river,  being  then  used  and  occupied, 
with  the  steam  saw-mill  thereon,  by  the  parties  of  the  first 
part  to  said  mortgage.  The  bill  alleges  that  Lyell  assigned 
the  same  to  complainants;  that  when  the  mortgage  was  exe- 
cuted it  was  agreed  between  the  parties  thereto  that  it  should 
be  given  upon  said  lot  4,  which  was  then  and  is  now  occupied  by 
Bald  steam  saw-mill;  that  there  is  no  such  lot  as  lot  4  of  block 
1  of  said  La  Fontaine  farm,  south  of  said  river  road,  and  front- 
ing said  Detroit  river.  The  bill  further  states  that  Bela  Hub- 
bard, to  whom  the  premises  were  subsequently  conveyed,  gave 
to  Thomas  Walker,  as  president  of  the  Bank  of  Utica,  a  mort- 
gage on  said  lot  or  block  4;  but  alleges  that  said  Walker  and 
said  bank,  their  officers  and  agents,  had  notice  at  the  time  of 
the  giving  of  the  last-mentioned  mortgage  of  the  existence  of 
the  Lyell  mortgage,  which  had  long  previously  been  recorded. 
The  bill  prays  for  the  correction  of  the  mistake,  and  the  sale 
of  the  premises  to  satisfy  the  amount  of  the  complainants' 
mortgage.  Hubbard  answered,  admitting  the  allegations  of 
the  bill.  Walker  and  the  Bank  of  Utica  answered,  denying 
all  knowledge  of  the  Lyell  mortgage  at  the  time  the  mortgage 
was  given  to  Walker  as  president  of  the  bank.  The  cause  was 
heard  on  pleadings  and  proofs.  There  was  some  evidence 
claimed  sufficient  to  charge  Walker  with  notice  of  the  Lyell 
mortgage.  The  other  facts  appear  in  the  opinion.  Belief  was 
granted  as  prayed  for,  and  Walker  and  the  Bank  of  Utica 
appealed. 
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A.  D.  FrauTf  R. MeCleUandjand  8.  T.  Douglas^  for  ihe com- 
plainants. 

Walker  and  RusseUj  and  C,  L  Walkery  for  the  defendants. 

By  Court,  Chbistianct,  J.  The  first,  and  as  we  think  the 
only,  question  in  this  case  is,  whether  the  description  of  the 
premises  in  the  mortgage  from  Baughman  &  King  to  Lyell, 
when  considered  in  connection  with  the  plats  and  extrinsic  evi- 
dence of  facts  upon  the  groimd,  and  referred  to  in  the  mort- 
gage, is  sufficient  to  identify  lot  No.  4,  on  that  part  of  the  La 
Fontaine  farm  between  the  river  road  and  the  Detroit  river,  as 
shown  by  the  plat  and  claimed  by  the  bill. 

The  description  in  the  mortgage  is  as  follows:  ''All  that  cer- 
tain piece  or  parcel  of  land  situate  in  Springwells,  Wayne 
county  Michigan,  known  as  lot  No.  four  (4),  in  block  No.  one 
(1)  of  the  La  Fontaine  fSEum,  so  called,  lying  south  of  the  river 
road,  so  called,  and  fronting  on  Detroit  river,  being  now  used 
and  occupied,  with  the  steam  saw-mill  thereon,  by  the  parties 
of  the  first  part." 

By  reference  to  the  plat,  it  appears  that  all  that  part  of  the 
La  Fontaine  farm  ''lying  south  of  the  river  road,  and  fronting 
on  Detroit  river,"  is  divided  into  four  tracts  or  lots,  by  straight 
lines  drawn  from  the  road  to  the  river,  parallel  with  the  side 
lines  of  the  farm;  that  these  tracts  are  not  designated  by  any 
word  of  description,  as  subdivision,  block,  or  lot,  but  simply 
by  Nos.  1,  2,  3,  and  4,  in  large  figures,  No  1  being  on  the 
upper  or  easterly  line,  and  the  numbers  following  consec- 
utively to  the  lower  or  westerly  line,  and  No.  4  adjoining  the 
lower  line  of  the  fitrm.  None  of  these  four  tracts  appears  to 
have  been  divided  into  smaller  portions  or  lots.  That  part 
of  the  farm  immediately  across  the  road,  and  between  that  and 
Fort  street,  is  also  divided  into  four  tracts  or  blocks,  numbered, 
beginning  on  the  west  Une,  consecutively  6,  6,  7,  and  8,  in  the 
same  large  figures;  and  these  last  four  tracts  are  each  subdi- 
vided into  ten  smaller  lots. 

This  plat,  in  its  present  form,  was  acknowledged  June  5, 
1855;  but  it  appears  from  the  testimony  of  Munro,  who  made 
the  survey  and  plats,  that  a  former  plat  of  the  southerly  por« 
tion  of  this  farm  had  been  made  by  the  witness  some  time  about 
the  year  1843,  and  that  that  portion  of  the  farm  between 
the  river  road  and  the  river  (including  the  four  tracts  first 
mentioned)  was  not  altered  from  the  old  plat,  but  remained 
unchanged;  that  none  of  the  last-named  tracts  had  ever  beeo 
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mibdiyided  into  smaller  lots;  that  the  portion  between  Fort 
street  and  the  river  road  (including  the  tracts  or  blocks  6,  6, 
7,  and  8)  was,  by  the  new  plat,  subdivided  into  smaller  lots, 
tot  that  this  subdivision  into  smaller  lots  was  not  shown  by 
the  old  plat. 

It  is  admitted  that  tract  or  lot  4,  between  the  river  road  and 
the  river,  as  shown  upon  the  plat,  is  situate  on  the  La  Fontaine 
£Eurm  referred  to,  in  the  township  of  Springwells,  Wayne  county; 
«nd  that  it  lies  south  of  the  river  road,  and  fixmting  on  De- 
troit river.  It  is  also  proved  that  the  steam  saw-mill  of  the 
mortgagoro,  at  the  date  of  the  mortgage,  and  lor  years  before 
and  since,  was  and  is  situate  on  this  tract  or  lot  4;  and  that 
there  was  no  mill  on  any  of  the  other  tracts  or  lots  between 
the  river  road  and  the  river  (though  all  of  them  were  occu* 
pied  as  a  lumber-yard  in  connection  with  the  mill).  In  all 
these  particulars,  this  tract,  or  lot  4,  agrees  exactly  with  the 
calls  of  the  mortgage.  It  is,  then,  evident  that  if  these  tracts, 
numbered  1,  2,  8,  and  4,  between  the  road  and  the  river,  are 
properly  called  ^4ots"  instead  of  blocks,  we  have,  in  the  mort- 
gage, a  full  and  perfect  description  by  the  number  of  the  lot, 
and  the  courses  and  distances  indicated  on  the  plat,  with  the 
ftirther  bd  in  identification  not  susceptible  of  mistake,  the 
null  called  for  in  the  mortgage  as  being  on  this  lot  The  de- 
floriiition  is  then  perfect  and  certain;  and  it  agrees  with  all 
ibB  calls  of  the  mortgi^,  with  the  single  exception  that  it  is 
not  ''in  block  No.  1."  But  as  the  description  is  fall,  true,  and 
perfect  in  all  respects,  without  the  words  ''in  block  No.  1,"  and 
false  and  Impossible  with  them,  these  words  must  be  rejected 
under  the  familiar  rule.  Falsa  demovstraiio  non  noeet;  of  which 
a  more  appropriate  illustration  cannot  be  found  in  the  books. 
But  the  defendants'  counsel  contends  that  these  tracts  or 
lots  Nos.  1, 2,  8,  and  4  are  to  be  recognized  as  "blocks,"  within 
the  meaning  of  that  term  in  the  mortgage;  and,  in  support  of 
I  this  view,  he  refers  to  the  fact,  that  tracts  Nos.  5,  6,  7,  and  8, 
c  inimediately  north  of  the  river  road,  are  subdivided  into  lots, 
and  admitted  to  be  properly  termed  "  blocks;"  and  if  Nos.  1, 
2,  8,  and  4  be  called  blocks,  the  description  in  the  mortgage 
becomes  untrue,  or  at  least,  so  doubtful  as  to  be  vdd  for  un* 
certainty. 

We  give  no  opinion  what  would  be  the  result  on  this  hypoth« 
ceis,  as  we  think  it  very  clear  the  mortgage  does  not  refer  to 
them  as  "  blocks,"  and  that  it  cannot  be  so  construed  without 
doing  violence  to  the  language,  and  disregarding  the  whols 
•ubjeot-matter  and  the  intention  of  the  parties. 
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1.  These  tracts  (between  the  road  and  the  river)  are  not,  on 
the  plat,  designated  as  "  blocks,"  nor  by  any  name  whatever; 
and  are  not,  therefore,  required  to  be  called  blocks,  unless  there 
be  something  in  the  nature  of  the  facts  making  such  a  designa- 
tion the  proper  one.  The  term  ^^  block,"  when  used  in  refer- 
ence  to  the  divisions  of  land  on  a  city  or  village  plat,  in  its 
ordinary  acceptation,  implies  a  large  division  of  land  contain- 
ing several  smaller  subdivisions,  usually  called  lots;  while  the 
term  *^  lot "  may  be  equally  appropriate  for  the  designation  of 
one  of  these  subdivisions  of  a  block,  or  for  a  larger  tract,  with 
definite  boundaries,  and  not  subdivided  into  smiJler  lots.  It  is 
clear  that  the  tracts  1,  2, 3,  and  4,  of  the  £Euin,  had  never  been 
subdivided  into  smaller  portions,  and  therefore  are  properly 
designated  as  lots,  and  that  they  can  with  no  propriety  of  lan- 
guage be  called  blocks.  Tracts  5,  6,  7,  and  8  are  very  prop- 
erly designated  ^'  blocks,"  since  they  have  been  subdivided  into 
lots  by  the  new  plat;  but  by  the  old  plat  before  being  so  sub- 
divided, they  were  properly  described  as  lots  merely. 

2.  It  cannot  be  denied  the  mortgagors  intended  to  mortgage 
the  lot  on  which  the  mill  stood,  and  though  they  might  be  mis- 
taken as  to  the  proi)er  designation  of  the  tracts  or  subdivisions 
of  land  represented  by  the  plat,  they  cannot  be  supposed  to 
have  erred  as  to  the  actual  location  of  the  ground  on  which 
the  mill,  occupied  and  owned  by  them,  was  situated. 

8.  If  called  lots,  the  description  in  the  mortgage  is  false  in 
but  one  particular,  and  is  perfect  when  that  one  is  rejected;  if 
called  ''  blocks,"  it  is  false  in  two  particulars,  as  there  is  no  lot 
4  in  block  1,  and  no  mill  on  the  lot;  and  the  description  is 
rendered  less  definite  as  a  whole,  if  not  entirely  uncertain. 

It  is  a  rule  as  well  founded  in  reason  as  it  is  supported  by 
authority,  that  deeds  and  other  written  instruments  should  be 
so  construed  as  to  render  them  valid  and  efiectual  rather  than 
void;  ul  res  nuigis  valeat  quam  pereaL  But  to  construe  this 
mortgage  so  as  to  make  the  tracts  in  question  blocks  instead 
of  lots  would  be  to  violate  the  plain  meaning  of  words  and 
the  clear  intent  of  the  parties,  and  to  ignore  the  whole  sub- 
ject-matter in  order  to  lay  a  foundation  for  violating  this  car- 
dinal rule  of  construction. 

We  cannot  entertain  a  doubt  that  the  parties  intended,  by 
the  mortgage,  to  describe  lot  4,  between  the  road  and  the  river, 
as  shown  by  the  plat  and  claimed  by  the  bill. 

To  raise  any  doubt  upon  this,  two  important  facts  must  be 
shown,  which  not  only  do  not  appear,  but  are  entirely  dla^ 
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proved:  1.  That  lot  No.  1  was  subdivided  into  lots,  among 
which  should  be  found  a  lot  No.  4;  and  2.  That  the  mill  of 
the  mortgagors  should  be  found  upon  this  lot 

It  is  quite  evident  the  person  who  draughted  the  mortgage 
mistook  that  part  of  the  farm  between  the  road  and  the  river 
for  one  block  of  lots,  and  supposed  lot  4  to  be  a  lot  of  that 
bl^k.  The  error,  however,  is  so  palpable  that  it  cannot  fail  to 
be  discovered  by  construing  the  mortgage,  as  such  instruments 
must  always  be  construed,  with  reference  to  the  plat,  and  fSsu^ts, 
and  monuments  on  the  ground,  referred  to  in  the  instrument 
itself. 

The  mortgage  was  good  between  the  parties,  without  correo> 
tion,  and  the  error  appearing  bj  construction,  the  record  was 
notice  to  all  subsequent  purchasers  and  incumbrancers  as 
much  as  if  the  error  had  not  occurred.  No  man  of  ordinary 
intelligence  could  have  been  deceived  as  to  the  land  intendecL 
This  disposes  of  the  whole  case. 

The  decree  of  the  court  below  must  be  affirmed,  with  costs. 

MANNiMa  and  Caicpbell,  JJ.,  concurred. 
Mabtin,  G.  J.,  did  not  sit  in  this  case. 


CoNSTBUOKUnrovDnfis;  QmOtifi^AUmr.  Iliktou  Trontporitakm  (h,,  tH 
Am.  Deo.  479,  and  noU  4S6. 

DsacBimoH  ov  Lahss  at  Dkidbi  See  Oami  ▼.  HwnmtdBm',  66  Id.  406^  and 
note  414. 

Tax  PBUiciPAL  OASM  18  omD  in  Morm  y.  ffewett^  *?$  Mich.  4S6^  to  til* 
point  "  that  deeds  and  other  written  instromente  should  be  so  oonstmed  as 
to  render  them  Tslid  and  effectual  rather  than  yoid;  and  in  Ooopv  ▼•  ^M^ 
18  Hioh.  477»  in  support  of  the  propositioii  that  the  reoord  of  a  mflrtgife  la 
noLioe  to  snbseqnent  inoombranoers,  althooi^  the  description  of  the  pnmiasi 
eetitaina  oartaia  elements  which  are  ooReot^  and  ens  wfaioih  b  lamoaolb 


Pboplb  u  Tylbb. 

[7  MiOHXeAH,  161«] 

Cftnmi^L  Ovmraia  GoMifiTTXD  on  AMMBicnf  Vsanu^  in  waters  entirely 
within  foreign  jurisdiction,  are  not  within  the  admualty  jurisdiction  of 
the  United  States,  within  the  intent  and  meaning  of  the  act  of  congress 
approved  Maroh  3,  1857,  which  provides:  "That  if  any  person,  or  per- 
sons, upon  the  high  seas,  or  any  arm  of  the  sea,  or  in  any  liyer,  haven, 
ereek,  basin,  or  bay  within  the  admiralty  jurisdiction  of  the  United 
States,  and  out  of  jurisdiction  of  any  particular  state,  shall  unlawfully 
and  willfully,  but  without  malice  aforethought^  strike,  stab,  wound,  o* 
shoot  at  any  other  person,  of  which  striking^  stabbing,  wounding,  of 
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■booting  mob  penom  shall  afterwards  die  upon  land  wiihm  or 
the  United  States,  every  person  so  ofiending,  his  or  her  ooiinselora»  aid- 
ers, and  abettors,  shall  be  deemed  guilty  of  the  erime  of  manslanghter, 
and  npon  conviction  thereof  shall  be  pnniahed  aa  hereiiiafter  provided.'' 

Vmbils,  Public  ob  Pbivatb,  ufoh  Hioh  Qeab,  are  part  of  the  territory 
of  the  nation  of  their  owners,  and  an  offense  oonunitted  on  board  of  such 
vessels  is  an  offense  against  the  sovereignty  of  that  nation;  but  when  a 
vessel  enters  a  foreign  inrisdiction,  it  booomes  at  onoe,  with  aU  on  board, 
in  the  absence  of  treaty  stipulation  to  the  oontiaryy  snbjeot  to  the  mn* 
nidpal  laws  of  the  coontry  it  visits. 

Laebs  abd  Rivbbs  Bntibbly  within  Ifmn  or  Sxatb  ob  Natu»  ood- 
stitate  part  of  its  territory,  and  when  lakM  and  livan  are  between  two 
oonntriesy  a  part  of  such  lakes  and  riven  may  be  appropriated  by  ooe 
adjoining  nation,  and  a  part  by  the  other. 

Laebs  and  Rivbbs  FoBioHa  Botthdaby  Libb  Bmrvnua  Gbbat  Bbraib 
ABD  Ubitbd  States  are  thus  appropiiated  by  these  two  natioBS  on 
their  respective  sides  of  the  boundary  line  as  fully  and  nnreaervedly  as 
the  lands  on  either  side^ 

Ambbioab  Vbbsbui  on  British  Sidb  of  St.  Glair-  Bivbb  are,  tfaerefoie^ 
entirely  within  foreign  jurisdiction. 

ADMiRAurT  Jurisdiction  dobs  not  Bztend  over  our  lakes  and  navigable 
waters  connecting  them,  the  act  of  congress  of  February  26^  1845^  ex- 
tending such  jurisdiction  over  these  waters  being  unoonstitntional,  for 
the  reason  that  it  gives  the  federal  courts  oognisanoe  of  a  daas  of  cases 
not  given  by  the  constitution. 

Indictment  for  murder.  The  defendant  was  indicted  tat 
murder  on  the  fourth  of  February,  1859,  in  the  circuit  court  of 
St.  Clair  county,  Michigan.  The  indictment  charged  that  on 
the  twenty-ninth  day  of  November,  1858,  on  navigable  waters 
without  flie  limits  of  the  state,  on  board  the  American  brig 
Concord,  then  being  in  the  river  St.  Clair,  Canada,  defendant 
shot  one  Henry  L.  Jones,  inflicting  a  deep  bullet  wound,  from 
which  he  died  on  the  following  day  at  the  city  of  Port  Huron, 
in  St.  Clair  county,  Michigan.  To  this  indictment  the  defend- 
ant pleaded  former  trial  and  conviction  by  the  circuit  court  of 
the  United  States  for  the  district  of  Michigan,  under  an  act  of 
congress  approved  March  3,  1857,  entitled  "An  act  in  addition 
to  an  act  more  eflbctually  to  provide  for  the  punishment  of 
certain  crimes  against  the  United  States,  and  for  other  pur- 
poses." (For  the  provision  of  this  act  bearing  upon  the  present 
case,  see  syUahua.)  The  circuit  court  of  the  United  States, 
upon  this  former  ^al,  had  claimed  jurisdiction  of  the  case,  by 
virtue  of  its  admiralty  and  maritime  jurisdiction.  The  people, 
in  their  replication,  set  up  that  the  offense  had  been  committed 
within  the  province  of  Canada,  and  without  the  admiralty  and 
maritime  jurisdiction  of  the  United  States.  To  this  replica- 
tion defendant  demurred,  and  issue  was  joined.    The  circuit 
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Judge  reserved  for  the  opinion  of  the  supreme  court  the  follow- 
ing questions:  1.  Had  the  United  States,  at  the  time  of  the 
said  conviction  and  judgment,  admiralty  jurisdiction  over  that 
part  of  the  waters  of  the  United  States,  and  within  the  boun^ 
daries  of  the  county  of  Lampton,  in  the  province  of  Canada, 
within  the  intent  and  meaning  of  the  act  of  congress  entitled 
**An  act  in  addition  to  an  act  more  effectually  to  provide  for 
the  punishment  of  crimes  against  the  United  States,  and  for 
other  purposes,"  approved  March  3,  1857  ?  2.  Was  the  shoot- 
ing of  Henry  Jones,  as  set  forth  in  the  indictment,  plea,  and 
replication,  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States? 

A.  RvsseUy  in  support  for  the  demurrer. 

/.  if.  JSbtoard,  attamey'^eneralj  nmd  H.  D.  Terry^  for  the 
people. 

By  Court,  Caicpbell,  J.  The  facts  as  set  up  in  the  plead- 
ings show  that  Tyler  shot  Jones  on  an  American  vessel  on  the 
St.  Clair  river,  within  the  limits  of  Canada,  and  that  he  died 
of  the  wound  at  Port  Huron,  on  land,  within  the  county  of  St 
Clair,  in  this  state.  The  question  presented  for  our  considera- 
tion is,  whether  Tyler's  offense  came  within  the  United  States 
laws,  and  within  the  jurisdiction  of  the  United  States  drouit 
court. 

It  is  much  to  be  regretted  that  this  question  was  not  pre- 
sented to  the  consideration  of  the  circuit  court  of  the  United 
States,  where  the  trial  was  had.  It  is  fairly  raised  here  upon 
the  issue  of  a  former  conviction,  and  the  very  able  arguments 
we  have  listened  to  have  exhausted  the  subject. 

Homicide  has  always  been  treated  as  an  offense  depending 
on  locality,  and  it  is  so  regarded  by  the  act  of  congress  under 
which  Tyler  was  indicted.  Where  death  does  not  immediately 
follow  the  mortal  blow,  and  happens  in  another  jurisdiction 
within  the  realm,  the  place  of  death  was  generally,  under  the 
views  taken  by  the  common-law  authorities,  the  proper  place 
of  jurisdiction;  inasmuch  as  the  crime  was  not  complete  with- 
out it.  There  is  some  doubt  whether,  at  the  common  law, 
originally  such  offenses  were  provided  for  at  all.  But  as  the 
blow  itself  may  be  made  a  punishable  assault,  there  is  no  very 
good  reason  for  not  allowing  it  to  be  punished  as  an  assault, 
qualified  by  its  natural  and  legitimate  consequences:  1  Bish. 
Crim.  L.,  sees.  654,  555.  This  is  the  plain  design  of  the  act  of 
congress,  which  punishes  an  assault  upon  the  water,  when 
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death  ensuea  upon  land  either  within  or  without  the  United 
States.  There  are  very  few  places  in  the  United  States  where 
a  crime  of  violence  would  come  within  the  federal  jurisdiction. 
In  this  case,  the  place  of  death  being  within  the  state  jurisdic- 
tion, the  authority  of  congress  to  punish  the  assault  could 
only  be  deduced  from  a  jurisdiction  existing  where  the  assault 
was  committed.  And  inasmuch  as  under  our  treaties  with 
Great  Britain  the  place  was  under  the  exclusive  territorial 
jurisdiction  of  that  country,  the  case  presents  the  question 
whether,  under  this  act  of  congress,  a  person  who  commits  the 
offense  charged  within  a  foreign  jurisdiction  is  made  punish- 
able here. 

Upon  the  high  seas,  every  vessel,  public  or  private,  is,  for 
jurisdictional  purposes,  a  part  of  the  territory  of  the  nation  of 
its  owners.  An  offense  committed  on  board  of  such  vessels  is 
an  offense  against  the  sovereignty  of  that  nation.  But  when 
a  private  ship  enters  a  foreign  jurisdiction,  it  becomes  at  ono9 
with  all  on  board  (in  the  absence  of  treaty  stipulations  to  the 
contrary),  subject  to  the  municipal  laws  and  control  of  the 
country  it  visits:  Schooner  Exchange  v.  McFaddonj  7  Cranch, 
116.  Any  crime  committed  there  may  be  punished  by  the 
local  laws.  The  right  to  enter  upon  and  navigate  the  waters 
of  any  country  is  subject,  in  all  cases,  to  the  condition  of  tem- 
porary obedience  to  its  laws.  And  if  the  laws  of  Canada 
made  provision  for  the  punishment  of  such  an  assault  as  the 
one  under  consideration,  no  doubt  Ty^^^>  ^  found  there,  would 
have  been  properly  amenable  to  those  laws — ^whether  amenable 
to  our  laws  or  not. 

The  matter  to  be  investigated  resolves  itself  into  the  inquiry 
whether  the  act  of  congress,  under  which  the  trial  was  had  in 
{he  United  States  court,  is,  upon  fiEdr  rules  of  constraction^ 
intended  to  cover  just  such  a  case  as  this.  If  the  case  taUB 
within  it,  an  inquiry  may  then  arise  into  its  constitationAl 
validity. 

By  the  words  of  the  statute,  if  taken  literally,  and  without 
qualification,  every  person,  of  whatever  nationality,  who,  upon 
the  waters  mentioned  in  the  act,  whether  in  a  vessel  or  not, 
commits  an  assault  without  malice  upon  any  other  person,  of 
whatever  nationality,  and  whether  in  or  out  of  a  vessel,  of 
which  the  assaulted  person  dies  on  land,  within  or  without  the 
United  States,  is  guilty  of  manslaughter,  and  punishable  in 
the  federal  courts. 

No  one  would  contend  for  a  moment  that  the  act  should  be 
•0  broadly  construed.    It  would  occur  at  once  that  there  an 
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several  claBses  of  objectiona  to  such  a  construction.  It  is 
obvious  that  congress  could  by  no  possibility  have  power  in  all 
these  cases.  It  is  also  plain  that  if  any  of  these  places  are  off 
tho  high  seas,  some  provisions,  which  might  be  valid  on  the 
high  seas,  would  not  be  so  elsewhere.  And  it  is  further  mani- 
fest that,  whether  on  or  off  the  seas,  the  citizenship  of  the  par- 
ties might  become  an  important  element  in  the  inquiry. 
Other  difficulties  might  arise,  which  it  is  unnecessary  to  refer 
to  more  particularly. 

It  is  undoubtedly  true  that  every  word  which  goes  to  the 
description  of  an  offense,  or  the  circumstances  under  which  it 
is  punishable,  must  be  regarded;  or  in  other  words,  that  no 
one  can  be  held  liable  unless  he  comes  within  all  the  particu- 
lars of  the  offense  described.  But  there  is  no  rule  of  construc- 
tion which  requires,  when  a  legislature,  out  of  abundant  caution, 
enumerates  a  great  variety  of  possible  places,  and  punishes 
crimes  committed  in  any  of  them,  that  the  law  must  be  re- 
garded as  an  assertion  that  there  are  such  places  within  the 
jurisdiction.  And  it  does  not,  therefore,  necessarily  follow, 
because  congress  has  provided  for  the  punishment  of  offenses 
upon  bays,  creeks,  havens,  and  rivers  not  within  states,  nor 
forming  a  part  of  the  high  seas,  that  we  must  assume  the  exist- 
ence of  such  within  the  admiralty  jurisdiction;  much  less  that 
congress  intended  to  include  within  that  list  all  navigable 
waters  on  the  globe  without  the  United  States.  And  there  is 
no  principle  which  would  include  Canadian  waters  that  would 
not  require  this  unlimited  construction. 

The  phrases  describing  the  waters  named  in  this  act  of  con- 
gress are  substantially  borrowed  from  English  statutes  relat- 
ing to  the  admiralty.  Under  those  statutes,  the  havens,  bays, 
etc.  named  were  all  understood  to  be  within  the  realm,  and 
opening  from  the  sea,  although  by  the  prevailing  authority 
their  enumeration  was  nugatory;  for,  according  to  many  cases, 
none  were  in  fact  within  the  admiralty  jurisdiction.  The  de- 
cisions on  this  point  were  not  uniform.  In  the  conflict  of  opin- 
ion on  the  extent  of  admiralty  jurisdiction,  it  was  wise  to  include 
such  places  in  any  general  act;  and  yet  their  inclusion,  as 
qualified,  could  not  be  regarded  as  corroborating  the  admiralty 
claim.  In  borrowing  phrases  from  old  statutes,  it  is  usually 
deemed  proper  to  take  them  as  construed.  If  this  be  done,  the 
statute  before  us  is  satisfied  without  departing  from  the  repub- 
lic. If  there  are  such  waters  as  are  there  described  within  the 
republip,  and  not  within  states,  they  are  included.    If  then 
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are  no  such  waters  in  the  country,  still  the  act  is  not  impaired, 
but  is  only  applicable,  as  in  England,  to  the  high  seas. 

This  act  was  passed  in  1857,  but  it  is  amendatory  and  saj^ 
plementary  to  other  acts,  of  identical  extent,  as  old  as  1790. 
And  it  is  not  to  be  supposed  that  it  was  meant  to  use  language 
in  any  different  senses  at  the  different  periods.  A  reference 
to  the  condition  of  things  existing  when  the  constitution  was 
adopted,  as  well  as  subsequently,  will  show  that  whatever  may 
have  been  the  real  state  of  the  case,  there  were,  in  more  than 
one  locality,  navigable  waters  open  from  the  ocean  and  not 
admitted  to  have  been  within  the  exclusive  jurisdiction  of  any 
particular  state.  Such  seems  to  have  been  the  case  with  Dela- 
ware bay:  See  1  Kent's  Com.  29;  and  even  the  Delaware  river 
was  held  in  Pennsylvania,  in  Montgomery  v.  Henry ^  1  DaU.  50, 
not  to  be  within  the  body  of  any  county.  The  same  difficulties 
existed  in  New  York  bay  and  the  lower  part  of  Hudson  river, 
which,  in  1808,  were  the  source  of  serious  controversies  between 
New  York  and  New  Jersey:  1  N.  Y.  Rev.  L.  of  1818,  p.  238. 
It  was  not  until  1834  that  the  controversy  was  settled;  and  now 
each  state  has  the  right  to  serve  process  over  all  of  the  lower 
waters,  while  the  jurisdiction  and  property  are  parceled  out  in 
a  very  different  manner  from  that  usually  adopted  by  neigh« 
boring  states:  3  N.  Y.  R.  S.,  p.  175.  There  were  also  waters 
opening  into  the  gulf  of  Mexico  which  were  within  territories; 
and  the  subsequent  acquisition  of  Louisiana  and  Florida  con- 
tinued this  state  of  things  up  to  the  admission  of  Florida  into 
the  Union.  Upon  the  Pacific  coast  we  have  still  some  waters 
of  this  description.  There  is  therefore  no  necesiitty  to  go  be* 
yond  our  own  territory  to  satisfy  the  act.  And  the  jurisdiction 
referred  to,  by  the  language  used,  being  a  locul  one,  referring, 
as  was  held  in  United  States  v.  BevanSy  8  Wheat.  336,  to  a  fixed 
natural  locality,  and  not  satisfied  by  a  veasel,  even  although 
that  vessel  was  a  public  man-of-war,  we  ought  not  to  extend  a 
claim  of  criminal  jurisdiction  into  foreign  parts,  unless  snob 
an  intention  is  very  clearly  expressed. 

Whether,  apart  from  the  jurisdiction  over  commerce,  any 
such  prerogative  exists  over  citizens  as  to  authorise  us,  as  li 
done  in  England,  to  take  cognizance  of  their  offenses  when^- 
Boever  committed;  or  whether,  if  possessed,  it  is  vested  in  the 
individual  states,  which  have  exclusive  supervision  of  all  or- 
dinary transactions  at  home  or  in  the  federal  government^ 
which,  at  home,  has  no  concern  with  such  acts — ^is  an  interest- 
ing inquiry,  but  entirely  unnecessary  for  the  purposes  of  this 
case.     No  case  is  reported  in  which  jurisdiction  over  the  da* 
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linquencies  of  absent  citizens  has  been  exercised  bj  the  United 
States  courts  on  any  such  ground.  And  I  have  discovered  no 
act  of  congress  which  purports  to  provide  for  such  cases.  The 
offenses  committed  out  of  the  country  which  are  made  punish- 
able, except  military  delinquencies,  and  correspondence  with 
foreign  powers,  and  possibly  treasons,  are  all  confined  to  the 
waters. 

The  power  to  define  and  punish  piracies  and  felonies  upon 
the  high  seas,  and  offenses  against  the  law  of  nations,  is  given 
by  the  constitution  in  the  broadest  terms.  The  crimes  act  of 
1790  uses  as  broad  language  as  the  act  before  us,  namely:  '*If 
any  person  or  persons  shall  commit,  upon  the  high  seas  or  in 
any  river,  haven,  basin,  or  bay,  out  of  the  jurisdiction  of  any 
particular  state,"  etc.:  1  Laws  U.  8.,  p.  113.  And  the  lan- 
guage thus  tised  was  not  qualified  by  the  phrase  which  is 
found  in  the  acts  of  1825  and  1857,  ''within  the  admiralty 
jurisdiction  of  the  United  States."  The  act  literally  reached 
'' any  person"  who  might  commit  the  offenses  charged  in  any 
navigable  waters.  Murder  and  robbery  committed  there  were 
declared  to  be  piracy,  as  murder  and  robbery  on  the  sea  were 
piracy  at  common  law.  In  the  case  of  United  State$  v.  Palmer^ 
3  Wheat.  610,  it  was  expressly  held  that  robbery  committed 
on  the  high  seas  by  American  citizens  upon  a  foreign  ship  did 
not  come  within  the  intent  of  the  act,  although  the  language  of 
the  act  was  broad  enough  to  cover  such  a  case,  and  it  was  also 
within  the  power  of  congress.  This  ruling  was  based  upon 
the  doctrine  that  the  law  was  only  intended  to  punish  crimes 
against  the  United  States;  and  a  crime  committed  on  board 
of  a  foreign  ship  on  the  high  seas,  or  upon  a  foreigner  not  on 
an  Aiaerican  ship,  was  no  offense  against  the  United  States, 
becaut^  not  committed  within  her  jurisdiction.  In  United 
States  V.  HolmeSf  6  Id.  412,  the  same  doctrine  was  rec(>gnized 
as  to  1  Bssels  having  a  lawful  national  character.  In  United 
States  V.  Klintocky  Id.  144,  where  the  offense  charged  was  al- 
leged to  have  been  committed  on  a  piratical  vessel  which  had 
no  nationality,  it  was  held  to  come  within  the  act,  because  it 
was  as  offense  against  all  nations,  and  of  universal  jurisdic- 
tion. But  the  doctrine  as  to  foreign  vessels  is  reiterated  in 
this  language:  ''Those  general  terms  ought  not  to  be  applied 
to  offei J9es  committed  against  the  particular  sovereignty  of  a 
foreign  power;  but  we  think  they  ought  to  be  applied  to 
offenses  committed  against  all  nations,  including  the  United 
States,  by  persons  who,  by  common  consent,  are  equally 
amenable  to  the  laws  of  all  nations."    In  the  case  of  United 
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Staus  V.  Piratesy  5  Wheat  184,  JohiiBon,  J^  intiinateB  a  doubt 
whether,  in  cases  of  robbery,  which  he  deems  general  piracy^ 
the  fact  that  it  was  committed  on  a  foreign  ship  shonld  ex- 
empt it  from  our  jmJsdiction.  He,  however,  Uiys  it  down  yeiy 
clearly  that  murder  on  a  foreign  ship  is  no  offense  against  the 
United  States,  and  in  no  sense  within  her  jurisdiction;  but  he 
also  intimates  a  doubt  whether,  if  committed  by  an  American, 
it  may  not  be  reached  by  reason  of  his  all^ianoe.  The  coorti 
however,  has  never  departed  from  the  doctrine  in  Palmer's 
case.  It  was  held  in  the  pirates'  case  that  a  piratical  offense, 
conmiitted  on  a  piratical  vessel,  was  punishable,  although 
committed  within  a  marine  league  of  the  shore  of  a  foreign 
country,  provided  it  was  upon  the  high  seas;  because  the  neu- 
tral rights  aUowed  in  favor  of  nations  over  that  space  of  the 
ocean  render  it  neutral  to  war  only,  and  not  to  crimes.  And 
it  is  well  settled  that  the  maritime  jurisdiction  accorded  to 
nations  over  their  contiguous  waters  is  not  an  absolute  and 
exclusive  one,  but  is  subject  to  the  peaceable  use  of  all  parts 
of  the  open  ocean  as  a  common  highway  of  nations,  but  liable 
to  any  regulations  necessary  for  the  safely  and  protection  of 
commercial  rights  and  the  fisheries,  as  well  as  the  preserva- 
tion of  neutrality.  A  foreign  vessel  upon  any  part  of  the  high 
seas  has  been  regarded  as  foreign  territory. 

In  United  States  v.  Kesaler,  Baldw.  15,  the  question  came  up 
directly  whether  an  offense  committed  on  a  French  vessel, 
within  a  marine  league  of  our  coast,  was  punishable  in  the 
federal  courts;  and  it  was  held  that  such  a  vessel  was  foreign 
territory,  and  for  that  reason  a  crime  committed  on  her  was  not 
punishable  by  our  laws.  In  United  States  v.  Davis^  2  Sumn. 
482,  an  American  officer  of  a  vessel  who,  while  on  his  own 
vessel  on  the  high  sea,  but  within  a  short  distance  of  the  shore 
of  the  Society  islands,  shot  a  person  on  a  vessel  belonging  to 
those  islands,  was  held  not  punishable  under  the  acts  of  con- 
gress; and  the  court  regarded  the  offense  as  exclusively  pun- 
ishable by  the  local  authorities.  The  decision  was  given  by 
Judge  Story,  who  drew  the  crimes  act  of  1825,  and  whose  in- 
clination was  generally  in  favor  of  giving  a  liberal  extension 
to  the  federal  jurisdiction.  This  decision  is  in  accordance  with 
United  States  v.  Palmerj  3  Wheat.  610. 

Every  principle  which  takes  out  of  the  operation  of  the  acts 
of  congress  crimes  committed  by  Americans  on  foreign  vessels 
un  the  high  seas,  applies  with  greater  force  to  offenses  commit- 
ted within  the  acknowledged  and  fixed  territorial  limits  of  a 
foreign  nation,  because  it  is  dependent  entirely  on  the  national 
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character  of  the  place  of  the  offense,  and  cannot^  by  any  sound 
reasoning,  reach  that  which  is  territory  by  implication  only, 
and  yet  be  excluded  from  that  which  is  actual  territory. 

This  view  of  the  courts  is  strengthened  by  the  fact  that  those 
statutory  marine  offenses  which  are  not  confined  to  place  are 
all  mutinous  offenses,  committed  on  board  of  American  vessels 
by  their  crews.  The  only  case  expressly  provided  for  in  foreign 
waters  is  where  offenses  are  committed  by  persons  belonging, 
as  passengers  or  crew,  on  board  of  American  vessels,  on  others 
occupying  similar  relations  to  the  same  ship,  and  committed 
on  the  ship:  See  section  5  of  act  of  1825.  And  even  in  that 
case,  which  is  plainly  within  the  power  to  regulate  foreign 
oommerce,  it  is  expressly  provided  that,  if  the  offense  be  pun- 
ished by  the  local  authorities,  such  punishment  shall  be  a  bar 
to  further  proceedings  in  this  coimtry.  This  act  shows  that  it 
could  never  have  been  intended  to  regard  offenses  committed 
abroad  as  offenses  against  the  United  States,  merely  because 
committed  by  American  citizens,  or  on  American  vessels,  unless 
some  other  element  entered  into  the  account. 

It  is  further  worthy  of  consideration  whether  the  mischief  of 
the  old  law  is  not  to  be  regarded  as  in  great  measure  the  occa- 
sion of  the  new.  The  act  of  1790  punished  manslaughter 
only  when  committed  on  the  high  seas.  In  the  case  of  United 
States  V.  WiUbergery  5  Wheat.  76,  it  was  decided  that,  under 
that  act,  manslaughter  committed  on  an  American  ship  near 
Whampoa,  in  a  river  navigable  from  the  ocean,  was  not  pun- 
ishable. That  decision  was  made  in  1820.  A  revision  of  the 
crimes  acts  was  made  in  1825,  and  yet  it  was  not  considered 
necessary  to  make  any  new  law  on  the  subject.  As  Whampoa 
was  then  without  the  jurisdiction  of  any  country  which  had 
recognized  the  general  law  of  nations,  there  was  certainly 
strong  occasion  for  a  change,  imless  the  policy  of  this  country 
had  been  regarded  as  fairly  expressed  in  United  States  v.  Palmer^ 
3  Id.  610.  And  if  the  British  portion  of  St.  Clair  river  is  within 
the  purview  of  the  act  of  1857,  we  shall  have  presented  the 
singular  anomaly  of  an  assault  which  constitutes  a  crime  if 
followed  by  death  on  land,  cither  within  or  without  the  United 
States,  and  yet  is  no  crime  or  offense  whatever  if  followed  by 
death  on  the  spot.  The  act  of  1857  was  occasioned  by  the  result 
of  a  trial  before  Judge  Curtis  for  a  fatal  assault  committed  on 
the  high  seas,  and  which  would  have  amounted  to  manslaugh- 
ter, under  the  old  statute,  if  the  wounded  man  had  not  survived 
long  enough  to  be  landed:  United  States  v.  Armstrong y  2  Curt 
G.  C.  451.    The  bill  was  introduced  by  Mr.  Fessenden,  who 
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made  this  statement  on  its  introduction;  and  it  passed  without 
any  examination  or  debate.  There  is  no  reason  to  suppose  its 
intention  was  to  go  beyond  the  class  of  assaults  made  man- 
slaughter under  the  former  statute,  or  to  do  more  than  provide 
for  the  cases  of  death  on  land  resulting  from  attacks  which 
already  were  punishable  where  death  occurred  at  the  plaoe 
where  the  fatal  blow  was  given.  If  designed  to  go  further,  it 
creates  a  new  casum  omisaum  by  no  means  less  formidable  than 
the  one  it  was  meant  to  supply.  I  am  very  strongly  inclined 
to  the  opinion  that,  even  if  the  other  statutes  had  received  no 
construction,  the  effect  of  this,  as  an  amendatory  act,  should 
be  confined  to  the  high  seas.  But  be  this  as  it  may,  I  have 
no  doubt  whatever  that  it  cannot  be  extended  to  cover  an 
assault  made  in  a  foreign  country,  unless  made  by  one  of  a 
ship's  company  or  passengers  upon  another  of  the  inhabitants 
of  the  ship. 

These  considerations  would,  to  my  mind,  be  sufficient  to  dis- 
pose of  the  case  before  us  without  regard  to  the  views  which 
have  been  presented  to  us  as  applicable  to  these  particular 
waters.  Although  they  are  navigable,  and  actually  used  for 
commerce  of  a  maritime  nature,  which,  when  foreign,  or  between 
different  states,  may  perhaps  be  open  under  the  legislation  of 
congress  to  the  forms  of  admiralty  remedies,  where  the  option 
of  a  jury  trial  is  allowed,  yet  every  portion  of  the  lakes  and 
their  connecting  waters  is  the  exclusive  property  of  Great 
Britain,  or  of  some  American  state.  And  the  supreme  court  of 
the  United  States  has  recently  decided  that  upon  these  waters, 
as  upon  {he  internal  tide-waters  of  the  states,  the  jurisdiction 
of  the  admiralty  is  not  local  and  territorial,  but  is  traiisitory, 
and  attaches  only  to  such  commerce  as  has  been  by  the  con- 
stitution of  the  United  States  submitted  to  the  control  of  con- 
gress: Alien  V.  Newberryj  21  How.  244;  and  Maguire  v.  Card, 
Id.  248.  There  is  no  construction  of  the  act  of  1857,  which 
imder  any  theory  of  jurisdiction  could  extend  it  to  offenses 
committed  on  the  lakes,  for  they  come  within  none  of  the 
terms  used;  and  it  would  be  a  very  forced  construction  which 
should  apply  the  statute  to  their  connecting  waters. 

Without  expressing  any  opinion  upon  the  power  of  congress 
to  punish  such  an  offense  as  Tyler's,  I  am  entirely  satisfied 
that  no  act  of  congress  now  in  force  can  be  fetirly  construed  to 
embrace  it.  I  am  therefore  of  opinion  that  the  case  was  not 
within  the  jurisdiction  of  the  circuit  court  of  the  United  States 
for  this  district,  and  was  not  within  the  intent  of  the  act  of  1857. 

Both  questions  reserved  should  be  answered  in  the  negative 
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Christiancy,  J.  (concurring  fully  with  Judge  Campbell  in 
the  result,  and  generally  in  the  process  of  reasoning  by  which 
the  result  is  reached).  As  it  is  well  settled  that  criminal  laws 
cannot  operate  beyond  the  territorial  limits  of  the  government 
by  which  they  are  enacted,  it  follows  that  to  give  any  govern- 
ment the  right  to  punish  any  act  as  a  crime,  the  act  must  have 
been  committed  within  its  territorial  limits:  Story's  Confl.  L., 
sec.  620.  To  this  principle  there  are  a  few  exceptions.  Thus, 
citizens  may  commit  treason  by  acts  or  combinations  abroad; 
the  commerce  of  a  nation  may  be  injured,  or  its  pacific  rela- 
tions  with  other  governments  endangered  by  the  criminal  con- 
duct of  the  crew  or  passengers  of  its  ships  in  foreign  ports.  In 
such  cases,  the  offender  may  be  punished  by  the  government 
of  which  he  is  a  citizen  if  he  be  afterwards  found  within  its 
jurisdiction  or  surrendered  by  the  government  within  which 
the  act  was  committed.  But  these  exceptions  are  never  under- 
stood to  be  included  in  the  general  provisions  of  criminal  stat- 
utes, but  must  be  specially  mentioned  and  defined.  Statutes 
for  punishment  of  crimes  upon  the  high  seas  are  not  among 
these  exceptions,  since  vessels  upon  the  high  seas  are  consid- 
ered as  a  part  of  the  territory  of  the  nation  to  which  they  belong. 
Hence,  congress,  by  the  fifth  section  of  the  act  of  March  3, 
1825  (4  Stats,  at  Large,  115),  have  expressly  provided  for 
offenses  committed  on  board  of  American  vessels  in  foreign 
ports  and  places  "within  the  jurisdiction  of  any  foreign  state 
or  sovereign."  As  such  offenses  are  also  punishable  by  the 
foreign  state  within  which  they  are  committed,  it  is  proper  to 
insert  in  statutes  making  them  punishable  in  the  United 
States  a  provision  against  a  second  trial  in  the  home  jurisdic- 
tion in  case  of  trial  in  the  foreign  jurisdiction.  But  the  act  of 
1857,  under  which  alone  jurisdiction  is  claimed  for  the  federal 
court  in  this  case,  is  neither  extended  by  express  terms  to  a 
foreign  jurisdiction,  nor  does  it  contain  any  provision  against 
a  second  trial.  It  is  reasonable  to  conclude  that  if  this  act 
had  been  intended  so  to  operate,  such  a  provision  would  have 
been  made. 

But  admitting  the  case  as  presented  by  the  pleadings  to  be 
in  all  respects  such  as  to  bring  it  clearly  within  the  act  of  con- 
gress if  committed  on  the  high  seas,  I  proceed  to  inquire 
whether  the  views  urged  by  the  defendant's  counsel,  as  to  the 
character  of  the  waters  of  the  St.  Clair  river,  can  be  main- 
tained. Vessels  upon  the  high  seas  are  considered  territory 
of  the  nation  to  which  they  belong,  because  the  sea  is  incapa* 
ble  of  appropriation  as  property  or  domain  by  any  one  nation; 
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and,  as  no  general  territorial  soyereignty  extends  there,  the 
vessels  and  citizens  of  any  nation  wonld  be  under  the  protec- 
tion of  no  law,  if  this  principle  did  not  obtain.  Let  ns  see  if 
the  same  principles  apply  to  the  St.  Glair  river,  and  to  the 
lakes  and  connecting  waters  through  which  the  national  boun- 
dary line  runs.  It  is  a  well-settled  principle  of  the  law  of 
nations,  that  the  territory  of  a  nation  includes  the  lakes  and 
rivers  entirely  within  its  limits:  Vatt,  b.  1,  c.  22;  Wheat.  Int 
Law,  252.  Being  thus  susceptible  of  appropriation  as  territoiy 
in  the  same  way  as  the  land,  they  must  in  like  manner  be 
capable  of  division,  by  which  a  part  may  be  appropriated  by 
one  adjoining  nation,  and  a  part  by  another.  And  if  so  di- 
vided, the  portions  allotted  to  each  would  be  as  completely  a 
part  of  its  territory  as  the  whole  lake  or  river  if  entirely  within 
its  limits.  The  nation,  or  its  sovereign,  commands  in  all  places 
in  its  possession:  Vatt.,  b.  1,  c.  22,  sec.  278;  anl  see  Id.,  b.  1, 
c.  20,  sec.  245;  1  Bish.  Grim.  L.,  sec.  675;  Wheat.  Int.  Law, 
113,  115.  Again:  "Every  independent  nation  has  the  exclu- 
sive jurisdiction  over  the  navigable  waters  lying  within  its 
limits:"  Per  Taney,  G.  J.,  in  Wheeling  Bridge  Case,  13  How. 
582.  Such  are  the  principles  of  international  law  independent 
of  treaty.  What  these  recognized  principles  prescribe  has  been 
In  no  respect  altered,  but  fully  recognized  by  treaties. 

By  the  definitive  treaty  of  peace  between  the  United  States 
and  Qreat  Britain,  September  3,  1783,  these  two  nations  ap> 
propriated  to  themselves,  as  part  of  their  territorial  domain, 
the  great  lakes  and  waters  connecting  them  on  their  respective 
sides  of  the  boundary  line,  which  runs  through  the  center  of 
these  lakes  and  water  communications,  as  fully  and  unre- 
servedly as  the  lands  on  either  side.  It  would  have  been  a 
startling  project,  in  that  age  or  in  this,  thus  to  have  divided 
the  ocean.  There  is  nothing  in  any  subsequent  treaties  de- 
priving either  nation  of  that  exclusive  jurisdiction  over  that 
part  of  the  lakes  and  rivers  on  her  side  of  the  line  which  any 
nation  may  exercise  upon  the  land  within  her  acknowledged 
territorial  limits.  But  there  are  other  considerations  which 
lead  me  to  infer  that  congress  never  intended  the  act  of  1857 
to  extend  to  the  lakes  or  their  connecting  waters,  or  to  operate 
in  a  foreign  jurisdiction.  Criminal  statutes  are  to  be  strictiy 
construed;  and  as  the  federal  government  only  obtains  juris- 
diction by  reason  of  the  place  where  the  mortal  wound  is  given, 
without  reference  to  the  place  where  death  occurs,  the  term 
^^  within  the  admiralty  jurisdiction  of  the  United  StateSi^  used 
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in  this  act  as  descriptive  of  place,  musty  I  think,  be  m&derBtood 
to  be  confined  to  those  localities  where  liiat  jurisdiction  is  com* 
plete;  where  the  United  States  have  the  right  to  exercise  that 
jurisdiction  by  enforcing,  upon  their  vessels  and  citizens  at 
least,  the  observance  of  their  laws;  to  places  where  they  have 
a  right  to  send  their  executive  oflScers  to  enforce  the  laws. 
This  it  is  not  pretended  could  have  been  done  where  this  of- 
fense is  charged  to  have  been  committed.  The  two  questions 
reserved  tea  our  opinion  should,  I  think,  be  answered  in  the 
uiQgative. 

BCanbino,  J.,  concurring.  The  act  of  congress  of  February 
26, 1845,  extending  the  admiralty  jurisdiction  over  our  lakes 
and  the  navigable  waters  connecting  them,  is  unconstitutional 
and  void,  tost  the  reason  that  it  gives  the  federal  courts  cogni- 
sance of  a  class  of  cases  not  given  by  the  constitution.  The 
whole  judicial  power  of  the  federal  government  is  to  be  found 
in  subdivision  1,  section  2,  article  3,  of  the  constitution,  which 
confers  judicial  power,  among  other  subjects,  over  "all  cases  in 
admiralty  and  maritime  jurisdiction."  Is  it  the  admiralty  and 
maritime  laws  of  England  existing  at  the  time  the  constitution 
was  formed?  We  think  it  refers  to  them,  and  to  none  other. 
The  phrase  "admiralty  and  maritime  jurisdiction"  was  as 
deeply  imbedded  in  English  jurisprudence,  and  as  well  as  under- 
stood by  English  and  American  lawyers,  when  we  were  colon- 
ies, and  at  the  revolution  and  adoption  of  the  constitution,  as 
habeas  carpus^  ex  poet  facto  law,  or  bills  of  attainder,  all  of  which 
are  to  be  found  in  the  constitution.  Blackstone's  Commenta- 
ries was  probably  in  every  lawyer's  possession  in  the  colonies. 
In  speaking  of  the  "injuries  cognizable  by  the  courts,  maritime 
or  admiralty  courts,"  Blackstone  says:  "These  courts  have 
jurisdiction  and  power  to  try  and  determine  all  maritime 
causes,  or  such  iiguries  which,  though  they  are  in  their  nature 
of  common-law  cognizance,  yet,  being  committed  on  the  high 
seas,  out  of  the  reach  of  our  ordinary  courts  of  justice,  are 
therefore  to  be  remedied  in  a  peculiar  court  of  their  own.  All 
admiralty  causes  must  be,  therefore,  causes  arising  wholly 
upon  the  seas,  and  not  within  the  precincts  of  any  county. 
For  the  statute  13  Rich.  XL,  c.  6,  directs  that  the  admiral 
and  his  deputy  shall  not  meddle  with  anything,  but  only 
things  done  upon  he  sea;  and  the  statute  15  Rich.  IL,  a  3^ 
declares  that  the  court  of  the  admiral  hath  no  manner  of  cog- 
nizance of  any  contract,  or  of  any  other  thing,  done  within  the 
body  of  any  county,  either  by  land  or  by  water:"  8  Bla.  Com. 
106. 
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Again:  "The  high  court  of  admiralty,  held  before  the  lord 
high  admiral  of  England,  or  his  deputy,  styled  the  judge  of  the 
admiralty,  is  not  only  a  court  of  civil,  but  also  of  criminal  ju- 
risdiction. This  court  has  cognizance  of  all  crimes  and  offenses 
committed  either  upon  the  seas  or  on  the  coasts  out  of  the  body 
or  extent  of  any  English  county:"  4  Bla.  Com.  268.  Hamilton, 
in  his  papers  in  the  Federalist,  confines  the  admiralty  and 
maritime  jurisdiction  of  the  constitution  to  cases  originating 
''on  the  high  seas."  In  Chisholm  v.  Georgiaj  2  Dall.  475,  Cliief 
Justice  Jay  says:  "The  judicial  power  of  the  Union  was  ex- 
tended to  cases  of  admiralty  and  maritime  jurisdiction  because, 
ns  the  seas  are  the  joint  property  of  nations,  whose  rights  and 
privileges  thereto  are  regulated  by  the  law  of  nations  and 
treaties,  such  cases  necessarily  belong  to  national  jurisdiction.'' 
The  chief  justice  agrees  with  Hamilton  in  confining  the  juris- 
diction to  the  high  seas.  There  can  be  no  mistake  as  to  his 
meaning  on  this  point,  for  he  speaks  of  the  seas  as  the  joint 
property  of  nations.  The  admiralty  jurisdiction,  I  think,  is 
confined  to  the  high  seas,  and  as  no  'psiri  of  the  river  St.  Clair, 
on  which  the  offense  is  charged  to  have  been  committed,  in  my 
opinion,  is  within  the  admiralty  jurisdiction  of  the  United 
States,  I  answer  the  questions  reserved  by  the  circuit  judge  for 
the  opinion  of  the  court  in  the  negative. 


ApimuLTT  JuBiSDionoH,  ODnouLLT:  See  Com  ▼.  ITooOey,  92  Am.  Dea 
H  and  note  66;  and  KeatingT.  Spkik,  62  Id.  214»  234. 

Admiealtt  JuBUDionoH  Off  Obbat  Lakbs:  See  note  te  Out  v.  WcoBtg^ 
•8  Am.  Dee.  6«. 


HosMEB  V.  Wilson. 

[7  Michigan,  2M.] 

Oaxaov  lOB  WoBX  Ain>  Labor  Psbiormid  oh  Axncui  IIauvfjik 
TUBMD  TO  Okdxb  1CI78T  BB  Rbooverxd  ON  Spbgul  Oovtbaot,  wbere 
the  articles  stiU  belong  to  plaintifi^  and  have  not  been  delivered  to  and 
accepted  by  defendant,  and  in  such  case  quantum  tneruU  wiU  not  lia. 

ICbabubb  ov  Daiulois  iob  Wobx  akd  Labob  Pkbiobmbd  ON  Articlbi 
IftANurAOTUBBD  TO  Qbdbb,  where  the  artidea  stiU  belong  to  plain- 
tifl^  and  the  labor  performed  has  inoreaaed  their  valne,  wiU  be  the  value 
of  the  labor  lesa  the  enhanced  value  of  the  artidea;  bat  where  the  labor 
performed  haa  decreaaed  the  value  of  the  artidea,  the  measure  of  dam- 
ages will  be  the  valne  of  the  labor,  plus  the  decreaaed  valne  of  the 
artidea. 

Abbumpsit.    Thia  action  was  originally  brought  by  Wilson 
Against  Hosmer  and  Kerr  in  justices'  court    The 
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was  an  assumpsit  for  work  and  labor  done  and  materials  fur- 
niBhed  by  plaintiff  for  defendants  at  their  request.  On  appeal, 
the  case  was  tried  in  the  circuit  court  before  a  jury,  where  the 
following  facts  were  brought  to  light:  On  the  fifth  of  August, 
1858,  Kerr,  one  of  the  defendants,  called  at  the  brass-foundry 
of  plaintiff  at  Detroit,  and  left  the  following  order:  ^^ August  5, 
1858.  Hosmer  and  Kerr,  Lansing,  Michigan,  want  five-and-a 
half-inch  engine  as  soon  as  he  can  get  out,  to  stand  uprightly. 
The  price  to  be  two  hundred  and  thirty  dollars,  and  to  be  paid 
when  taken  out  of  the  shop.  Hosmer  &  Kerr."  Plaintiff  im- 
mediately commenced  on  the  work  ordered  by  defendants,  and 
proceeded  with  it  until  the  eighteenth  of  said  August,  when  the 
following  was  received  by  him:  ^'  Mr.  J.  B.  Wilson.  Dear  Sir: 
We  ooontermand  our  order  for  a  steam-engine.  We  should  be 
pleased  to  haye  taken  it,  but  we  do  not  need  it,  having  pur- 
ehased  one  that  will  suit  us  better.  Yours  respectfully,  Hos- 
mer A  Kerr.''  Previous  to  that  time,  and  in  fulfillment  of  the 
order,  all  the  articles  specified  in  plaintiff's  bill  of  particulars 
were  made,  and  the  work  and  labor  therein  mentioned  was 
done,  the  value  of  all  of  which  plaintiff  estimated  at  one  hun- 
dred and  eight  dollars  and  seven  cents.  As  to  the  correctness 
of  this  valuation,  there  was  no  dispute.  Defendants,  among 
other  oharges,  requested  the  court  to  instruct  the  jury  as  fol* 
lows:  *'That,  admitting  the  fsMsts  to  be  as  testified  to  by  plain- 
tiff's witnesses,  he  could  not  recover  under  his  declaration,  but 
should  have  declared  specially  against  the  defendants  for  re- 
fusing to  perform  their  agreement."  But  the  court  refused  to 
instruct  as  requested  by  defendants;  but  upon  this  point 
charged  the  jury:  ''That  the  plaintiff,  under  his  declaration, 
could  not  recover  for  the  materials  used  in  the  construction  of 
the  articles  mentioned  in  his  bill  of  particulars,  but  might  re- 
cover for  the  work  and  labor  proved  to  have  been  done  in  the 
making  of,  and  upon  said  articles,  prior  to  the  countermand." 
To  this  charge,  and  the  refusal  to  charge  as  requested,  defend- 
ants excepted.  The  jury  rendered  their  verdict  in  favor  of 
plaintiff  for  eighty-five  dollars,  and  defendants  brought  error. 

Jerome  and  Sw^ftj  for  the  appellants. 
TowUj  HwfUj  ofnd  Newberry  j  for  the  ajqpellee. 

By  Court,  Chbistiancy,  J.  Whether  the  written  memoran- 
dum signed  by  the  defendants  below,  when  taken  in  connec- 
tion with  the  whole  transaction  between  the  parties,  was  under- 
stood by  all  of  tiiem  as  a  contract,  might  have  been  a  fair  quae- 
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tion  of  fact  tar  the  jury.  Bot  admittiiig  the  oontract  to  haye 
been  proved  in  all  respects  as  claimed  bj  the  plaintifir,  and  that 
defendants  below  wrongfully  coantermanded  the  order  for  the 
engine,  after  the  plaintiff  had,  in  good  faith,  made  most  of  the 
castings  and  done  a  large  part  of  the  work,  the  first  question 
which  arises  is,  whether  the  plaintiff  was  entitled  to  recover 
npon  the  common  counts  for  work  and  labor,  as  upon  a  quan- 
ium  meruit.  As  to  the  materials,  it  is  admitted  he  could  not, 
though  contained  in  the  same  count;  as  they  still  belonged  to 
plaintiff  and  were  never  delivered  to  defendants. 

In  the  case  of  a  contract  for  a  certain  amount  of  labor,  or  for 
work  for  a  specified  period — ^when  the  labor  is  to  be  performed 
on  the  materials  or  property,  or  in  carrying  on  the  business  of 
the  defendant^  or  when  the  defendant  has  otherwise  accepted 
or  appropriated  the  labor  performed,  if  the  defendant  prevent 
the  plaintiff  from  performing  the  whole,  or  wrongfully  discharge 
him  from  his  employment,  or  order  him  to  stop  the  work,  or 
refuse  to  pay  as  he  has  agreed  (when  payments  become  due  in 
the  progress  of  the  work),  or  disable  himself  fix>m  performing, 
or  unqualifiedly  refuse  to  perform  his  part  of  the  contract,  the 
plaintiff  may,  without  further  performance,  elect  to  sue  upon 
the  contract  and  recover  damages  for  the  breach,  or  treat  the 
contract  as  at  an  end  and  sue  in  general  assumpsit  for  the  work 
and  labor  actually  performed:  Hall  v.  RupUy^  10  Pa.  St.  231; 
MovlUm  V.  Traslcj  9  Met.  579;  Derby  v.  Johnson,  21  Vt.  21; 
Canada  v.  Canadaj  6  Cush.  15;  Draper  v.  Randolph^  4  Harr. 
(Deh)  454;  Webster  v.  Enfieldy  5  Gilm.  298. 

And  in  such  cases,  he  may,  it  would  seem,  under  the  com- 
mon indebitatus  count,  recover  the  contract  price,  where  the 
case  is  such  that  the  labor  done  can  be  measured  or  apportioned 
by  the  oontract  rate;  or  whether  it  can  be  so  apportioned  or 
not,  he  may,  under  the  quantum  meruity  recover  what  it  is  rea- 
sonably worth.  But  in  all  such  cases,  the  plaintiff  having  ap- 
propriated and  received  the  benefit  of  the  labor  (or,  what  is 
equivalent,  having  induced  the  plaintiff  to  expend  his  labor  for 
him,  and,  if  properly  performed  according  to  his  desire,  the 
defendant  being  estopped  to  deny  the  benefit),  a  duty  is  im- 
posed upon  the  defendant  to  pay  for  the  labor  thus  performed. 
This  duty  the  law  enforces  under  the  fiction  of  an  implied  con- 
tract, growing  out  of  the  reception  or  appropriation  of  the  plain- 
tiff's labor. 

It  is  therefore  evident:  1.  That  in  all  the  cases  supposed,  an 
Implied  contract  would  have  arisen,  and  the  plaintiff  might 


r. 
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have  recovered  upon  a  quantum  meruit^  if  no  special  contract 
had  ever  been  made;  2.  That  in  the  like  cases  (where  the  yalue 
of  the  work  done  could  not,  as  it  probably  could  not  in  the  case 
before  us,  be  apportioned  by  the  contract  price),  the  value  or 
fitir  price  of  the  work  done  would  necessarily  constitute  the 
true  measure  of  damages.  And  in  all  such  cases,  as  first  sup- 
posed, either  the  contract  price,  or  the  reasonable  worth  of  the 
labor  done,  would  measure  the  damages. 

Similar  considerations  and  like  rules  would,  doubtless, 
equally  apply  to  contracts  for  furnishing  materials,  and  for 
the  sale  and  delivery  of  personal  property,  when,  after  part  of 
the  materials  or  property  has  been  received  and  appropriated 
by  or  vested  in  the  defendant,  he  has  prevented  the  plaintiff 
from  performing,  or  authorized  him  to  treat  the  contract  as  at 
an  end,  on  any  of  the  grounds  above  mentioned. 

But  the  case  before  us  stands  upon  very  different  groundi. 
Here  the  contract^  as  claimed  to  have  been  proved,  was  in  no 
just  sense  a  contract  for  work  and  labor,  nor  could  the  plain* 
tiff,  while  at  work  upon  the  engine,  be  properly  said  to  be  en* 
gaged  in  the  business  of  the  defendants.  It  was  substantially 
a  contract  for  the  sale  of  an  engine,  to  be  made  and  furnished 
by  the  plaintiff  to  the  defendants,  from  the  shop,  and,  of  course, 
from  the  materials  of  the  plaintiff.  The  defendants  had  no 
interest  in  the  materials,  nor  any  concern  with  the  amount  of 
the  labor.  They  were  to  pay  a  certain  price  for  the  engine 
when  completed.  Engines,  it  is  true,  are  not  constructed  with* 
out  labor;  the  labor,  therefore,  constitutes  part  of  the  value  of 
the  engine.  But  this  would  have  been  equally  true  if  the  con* 
tract  in  this  case  had  been  for  an  engine  already  completed. 

The  labor  of  the  plaintiff  was  upon  his  own  materials,  to  in* 
crease  their  value,  for  the  purpose  of  effecting  a  sale  to  defend- 
ants when  completed.  No  title  in  any  part  of  the  materials 
was  to  vest  in  defendants  till  the  whole  should  be  completed 
by  plaintiff,  and  delivered  to  defendants.  The  plaintiff  might 
have  sold  any  of  the  materials,  after  the  work  was  performed, 
or  the  whole  engine,  when  completed,  at  any  time  before  de- 
livery to  or  acceptance  by  defendants. 

Whether,  therefore,  the  labor  actually  performed  on  these 
materials,  when  the  defendants  refused  to  go  on  with  the  con- 
tract, or  prevented  the  further  performance,  had  enhanced  or 
diminished  the  value  of  the  materials,  and  how  much,  would 
be  a  necessary  question  of  fact  in  arriving  at  any  proper  meas* 
ore  of  damages.    The  value  of  the  work  and  labor  does  not, 
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therefore,  m  Buch  a  case,  constitute  the  proper  criterion  or 
measure  of  damages.  If  the  value  of  the  materials  has  been 
enhanced  by  the  labor,  the  plaintiff,  still  owning  the  materials, 
has  already  received  compensation  to  the  extent  of  the  increased 
value;  and  to  give  him  damages  to  the  full  value  of  the  labor 
would  give  him  more  than  a  compensation.  If  the  value  of 
the  materials  has  been  diminished,  the  value  of  the  labor 
would  not  make  the  compensation  adequate  to  the  loss.  It 
could  be  only  in  the  single  case  where  the  materials  have 
neither  been  increased  nor  diminished  by  the  labor  that  the 
value  of  the  labor  would  measure  the  damages.  Such  a  case 
could  seldom  occur,  and  whether  it  could  or  not  it  must  al- 
ways be  a  question  of  fact  in  the  case,  whether  the  value  of  the 
materials  does  remain  the  same,  or  whether  it  has  been  in- 
creased or  diminished,  and  to  what  extent. 

Again:  as  the  defendants  never  received  the  engine,  nor  any 
of  the  materials,  the  title  and  possession  still  remaining  in  the 
plaintiff,  and  the  defendants  never  having  received  or  appro- 
priated the  labor  of  the  plaintiff,  if  the  same  work  had  been 
performed  under  the  like  circumstances,  without  any  actual  or 
special  contract,  the  law  would  have  imposed  no  duty  upon 
the  defendants,  and  therefiyre  implies  no  CQntract  on  their  part 
to  pay  for  the  work  done:  1  Ch.  PL  882;  Atkinson  v.  BMj  8 
Bam.  &  Cress.  277;  Allen  v.  Jarvisy  20  Conn.  88. 

The  only  contract,  therefore,  upon  which  the  plaintiff  can 
rely  to  pay  him  for  the  labor  is  the  special  contract.  No  duty 
is  imposed  upon  the  defendants  otherwise  than  by  this.  This 
ooBonict,  therefore,  must  form  the  basis  of  the  plaintifi^p  ac- 
tion. He  must  declare  upon  it,  and  claim  his  damages  for  the 
breach  of  it,  or  for  being  ¥nrongfully  prevented  fix>m  perform- 
ing it  His  damages  will  then  be  the  actual  damages  which 
he  has  suffered  from  the  refusal  of  the  defendants  to  accept 
the  articles,  or  in  consequence  of  being  prevented  from  its  per- 
formance; and  these  damages  may  be  more  or  less  than  the 
value  of  ibe  labor.  This  case,  therefore,  in  this  respect,  comes 
directly  within  the  principle  recognized  in  the  case  of  Atkin- 
$on  V.  Bdly  above  cited,  and  in  Alien  v.  Jarvisj  20  Conn.  88  (a 
well-reasoned  case,  which  we  entirely  approve).  And  see 
Moody  V.  Brownj  34  Me.  107  [66  Am.  Deo.  140],  where  tha 
same  principle  is  recognized. 

But  it  was  claimed  by  plaintiff's  counsel  that  no  action 
could  have  been  maintained  on  the  special  contract  until  fully 
performed,  and  the  engine  delivered  or  tendered  to  the  def&nd- 
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ants;  that  the  unqualified  refusal  of  the  defendants  to  take 
tlie  engine  when  it  should  be  completed  was  not  a  prevention 
of  performance  which  would  authorize  the  plaintiff  to  sue  upon 
the  contract  on  that  ground.  We  think  it  was,  and  that  such 
absolute  refusal  is  to  be  considered  in  the  same  light,  as 
respects  the  plaintiff's  remedy,  as  an  absolute  physical  pre- 
vention by  the  defendants.  This  view  will  be  found  fully  sus- 
tained by  the  following  cases:  Cort  v.  Arnbergate  Railway  Co., 
6  Eng.  L.  &  Eq.  230;  Derby  v.  Johnson^  21  Vt  21;  Clark  v. 
Marsiglia,  1  Denio,  317  [43  Am.  Dec.  670];  Hochster  v.  De 
Latcur,  20  Eng.  L.  &  Eq.  157.  In  the  latter  case,  it  was  held 
that  a  refusal  of  the  employer,  before  the  work  commenced, 
to  allow  it  to  be  done,  authorized  an  immediate  action  upon 
the  contract. 

So  a  refusal  to  make  any  payment,  which,  by  the  contract, 
is  to  be  made  during  the  progress  of  the  work,  has  the  same 
effect:  Draper  v.  Randolph^  4  Harr.  (Del.)  454;  and  see  Hoag- 
land  V.  Moore,  2  Blackf.  167;  Webster  v.  Enfieldj  5  Gilm.  298; 
Withers  v.  Reynolds ,  2  Barn.  &  Adol.  882.  See  this  whole 
subject  ably  discussed,  and  the  authorities  cited,  in  Cutter  v. 
PoweUj  2  Smith's  Lead.  Cas.,  Am.  ed.,  22-38;  and  for  what 
will  amount  to  prevention,  see  note  of  Hare  &  Wallace  to  2 
Smith's  Lead.  Cas.,  Am.  ed.,  40.  As  to  mode  of  declaring  on 
the  contract:  Id.  41 ;  1  Ch.  PI.  326. 

It  would  be  unreasonable  and  unjust  to  hold  that  the  plain- 
tiff in  this  case,  after  the  positive  countermand  of  the  defend- 
ants' order,  was  nevertheless  bound  to  go  on  and  complete  the 
engine,  and  thereby  increase  the  damages  before  he  could  re- 
cover for  the  work  already  done.  The  defendants  cannot  com- 
plain that  the  plaintiff  has  given  credit  to  their  assertion. 
The  law  will  not  require  a  vain  thing.  And  it  is  certainly,  in 
such  cases,  much  better  for  both  parties  to  hold  the  party  thus 
notified  to  be  fully  justified  in  stopping  the  work,  as  it  lessens 
the  damages  the  other  party  has  to  pay,  and  relieves  the  party 
who  has  to  do  the  work  from  expending  farther  labor,  for 
which  he  has  fair  notice  he  is  to  expect  no  payment.  And  it 
is  certainly  very  questionable  whether  the  party  thus  notified 
has  a  right  to  go  on  after  such  notice  to  increase  the  amount 
of  his  own  damages.  In  Clark  v.  Marsiglia,  1  Denio,  317  [43 
Am.  Dec.  670],  it  was  held  he  had  no  such  right,  and  that  the 
employer  has  a  right  (in  the  contract  for  work  and  labor)  to 
stop  the  work  if  he  choose,  subjecting  himself  to  the  conse- 

qpencee  of  a  breach  of  his  contract,  and  that  the  workman, 
Ail  Daa  Ycb  7zxiv-4ft 
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after  notice  to  quit  work,  has  no  right  to  continue  his  labor, 
and  recover  pay  for  it.  This  doctrine  is  fully  approved  in 
Derby  v.  Johnson^  21  Vt.  21.  This  would  seem  to  be  good 
sense,  and  therefore  sound  law.  And  it  would  seem  that  any 
other  rule  must  tend  to  the  injury,  and  in  many  cases  to  the 
ruin,  of  all  parties. 

It  is  unnecessary  here  to  review  the  authorities  dted  by  the 
plaintiff's  counsel.  Most,  if  not  all,  of  them,  when  carefully 
examined,  will  be  found  entirely  in  harmony  with  the  views 
above  expressed.  The  result  of  them  will  be  found  well  and 
fairly  stated,  and  evidentiy  from  a  carefiil  examination,  in 
Allen  V.  JarviSj  20  Conn.  38.  I  have  made  the  same  examina- 
tion, and  come  to  the  same  result 

It  may,  however,  be  proper  here  to  say,  that  in  the  case  of 
Planche  v.  CoUmm^  8  Bing.  14,  upon  which  much  reliance  was 
placed  by  the  coimsel  for  the  defendant  in  error,  there  was  a 
special  count  upon  the  contract,  as  well  as  the  common  counts, 
and  it  may  be  inferred  from  the  opinion  that  the  plaintiff  was 
allowed  to  retain  his  verdict  upon  the  special  count.  And  we 
have  the  high  authority  of  Lord  Campbell  that  such  was  the 
case:  See  Hochster  v.  De  Latour,  20  Eng.  L.  &  Eq.  163,  above 
cited.  As  the  conclusion  at  which  we  have  arrived  upon  this 
point  disposes  of  the  whole  case,  it  becomes  unnecessary,  and 
even  improper,  to  discuss  the  other  questions  raised  in  the  case. 

And  as  we  do  not  conceive  that  under  a  writ  of  error  we 
have  any  power  to  amend  the  declaration  in  this  respect,  the 
judgment  must  be  reversed. 

The  other  justices  concurred. 


AsBUMFSiT  lOB  WoBX  AKD  Labob  PEBiORifiD:  See  Olmiamem  ▼.  Ptmhtj 
S6  Am.  Deo.  486^  end  note  4S7. 


Gabdneb  V.  Smith. 

[7  XiCHieAir,  4101] 

IdJaaUTT  OV  RAIfiBOA1>   OOKPANT   AND   OF  VBEKR  AaSMTS   lOE    ISJUBOi 

OoMMEmD  BT  thub  Aqents  upon  Boaj>  Kziani  dubdio  Tdib  of  Ckw- 
BiBVonoN  OF  BoAD,  under  the  Michigan  statute  requiring  eyery  railroad 
ooorporation  formed  under  it  to  "  erect  and  ina.infca.m  fences  on  the  sidee 
of  iheir  road,"  and  does  not  for  the  first  time  attaoh  when  the  road  is 
operated. 
Oqmtbaoiob  fob  CoMSTBironoN  OF  BoAO  IS  AoBNT  OF  CioicpAirr,  within  the 
letter  and  spirit  of  the  above  act,  who»  by  hjmw  trying  control  of  a  sectioo 
of  road,  assumes  also  the  liability  imposed  by  law  upon  the  company. 
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Smith  broaght  this  action  against  Gardner,  who  was  a  con- 
tractor for  constructing  a  part  of  the  Detroit,  Monroe,  and  To- 
ledo railroad,  and  alleged  that  defendant  had  entered  upon  a 
certain  close,  the  property  of  the  plaintiff,  and  proceeded  to 
grade  and  build  the  said  railroad  in,  over,  and  across  the  same. 
That  in  so  doing  defendant  had  thrown  down  the  fence  of 
plaintiff  on  said  close,  and  had  carelessly,  negligently,  and 
improperly  suffered  the  same  to  remain  thrown  down,  and  that 
he  had  neglected  to  erect  lawful  fences  in,  upon,  and  across 
said  close  on  each  side  of  the  line  and  route  of  said  railroad. 
That  by  reason  of  said  negligence  of  defendant,  certain  horses, 
cattle,  and  sheep  of  plaintiff  escaped  from  said  close  and  were 
lost  to  plaintiff.  Defendant  pleaded  the  general  issue.  At  the 
trial  before  a  jury,  defendant  admitted  that  he  was  a  contractor 
of  the  Detroit,  Monroe,  and  Toledo  Railroad  Company,  to 
make  and  grade  said  road  from  Detroit  to  Toledo.  It  ap- 
peared by  the  evidence  that  the  plaintiff  was  in  possession 
of  the  above-mentioned  close  at  the  time  when  the  said  road 
was  in  course  of  construction  over  said  close  by  defendant. 
When  the  work  of  construction  was  almost  completed,  plaintiff 
put  seventy-three  sheep  into  said  close  or  pasture.  At  this 
time  no  fences  had  been  built  along  the  sides  of  the  road,  but 
the  fence  around  the  close  was  up.  Immediately  thereafter 
some  of  defendant's  employees  threw  down  the  fence  across  the 
track,  making  a  gap  through  which  some  of  plaintiff's  sheep 
escaped  and  were  lost  It  also  appeared  that  neither  the  de- 
fendant nor  his  employees  were  aware  at  tiie  time  of  the  fact 
fhat  any  sheep  had  been  turned  into  this  pasture.  Plaintiff 
admitted  on  tiie  trial  that  said  company  was  a  corporation 
organised  under  the  general  railroad  law  of  1856;  and  that  de- 
fendant was  lawfully  in  possession  for  the  purposes  of  making 
said  grade.  There  was  no  proof  that  it  was  any  part  of  the 
defendant's  contract  to  fence  the  sides  of  the  track.  The  de- 
fendant, among  other  things,  requested  the  court  to  charge  the 
jury  substantially  as  follows:  That^  as  contractor,  defendant 
had  a  right  to  throw  down  the  fences  across  the  company's 
track,  and  was  not  obliged  to  replace  them;  that  defendant 
was  not  obliged  to  build  fences  on  the  sides  of  said  track, 
that  being  the  duty  of  the  company,  and  that  he  is  not  lia- 
ble for  damages  occasioned  by  the  neglect  of  the  company; 
that  the  only  persons  liable  under  the  statute  are  the  corpora* 
tion  or  their  agents,  and  that  defendant  is  not  such  agent^  and 
therefore  not  liable;  that,  as  plaintiff  turned  his  sheep  into  the 
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pasture,  while  defendant  was  constantly  taking  down  and  leav- 
ing down  the  fences,  he  acted  at  his  own  risk  and  conid  not  re- 
cover unless  he  proved  that  defendant  knew  the  said  sheep  were 
there.  The  court  refused  to  charge  as  requested,  and,  among 
other  things,  charged  as  follows:  That  said  company  had  the 
right  to  enter  upon  defendant's  lot  for  the  purpose  of  grading 
their  road  across  it,  and  had  a  right  to  take  down  the  fences 
across  said  road  and  to  leave  them  down;  but,  until  side-fences 
were  built,  it  was  bound  to  prevent  sheep  and  other  cattle  firom 
escaping  from  the  lot  by  some  adequate  means;  that  the  de- 
fendant was  not  the  agent  of  the  company,  but,  within  the 
limits  of  his  contract,  had  the  rights  and  was  subject  to  the 
responsibilities  of  said  corporation;  that  he  must  guard  against 
the  escape  of  sheep  and  other  animals  from  defendant's  lot  the 
same  as  the  corporation;  that,  if  they  felt  satisfied  that  plain- 
tiff's  sheep  had  escaped  in  consequence  of  the  fence  across  the 
track  being  taken  down,  or  left  down,  by  the  defendant's  men 
while  in  his  employ,  the  plaintiff  was  entitled  to  recover  the 
damages  which  resulted  therefrom;  and  this,  whether  the  de- 
fendant or  his  agents  knew  that  said  sheep  were  in  the  lot  or 
not.  To  the  refusal  to  charge  as  requested,  and  to  the  charge 
as  given,  the  defendant  excepted.  The  jury,  as  thus  charged, 
rendered  their  verdict  in  favor  of  the  plaintiff,  and  defendant 
brought  error. 

Jerome  and  Swift^  and  H,  H.  Emmons,  for  the  appellant. 
6.  V.  N.  Lothropj  for  the  appellee. 

By  Court,  Martin,  C.  J.  The  general  railroad  act,  Comp. 
L.,  sec.  1987,  requires  every  corporation  formed  under  it  to 
^' erect  and  maintain  fences  on  the  sides  of  their  road,  of  the 
height  and  strength  of  a  division  fence  required  by  law,"  and 
provides  that  ^*  until  such  fences  shall  be  duly  made,  the  cor- 
poration and  their  agents  shall  be  liable  for  all  damages  which 
shall  be  done  by  their  agents  or  engines  to  cattle,  horses,  or 
other  animals  thereon,  and  all  other  damages  which  may  reenlt 
from  the  neglect  of  said  corporation  to  erect  and  maintain 
fences  as  aforesaid,  and  after  such  fences  shall  be  erected  and 
maintained,  the  corporation  shall  not  be  liable  for  any  such 
damage,  unless  negligently  or  willfully  done." 

At  the  common  law,  one  owning  land  adjoining  a  pnbUc 
highway  was  under  no  obligation  to  erect  and  maintain  exte* 
nor  fences,  nor  was  the  public,  or  a  company  occupying  such 
highway  (as,  for  example,  a  turnpike  company),  bound  to  con* 
Btruct  fences  along  its  sides.     Hence,  if  the  cattle  of  the  ad- 
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joining  land-owners  strayed  upon  a  highway,  and  were  injured 
by  one  traveling  upon  it,  the  owner  was  wiUiout  remedy,  un- 
less the  injury  was  occasioned  by  wantonness  or  negligence. 
As  respects  private  lands,  the  owner  was  liable  for  all  damages 
committed  by  his  cattle  in  trespassing  upon  those  of  another, 
nor  could  he  recover  damages  for  injuries  to  them  while  thus 
tresi>assing,  unless  wantonly  and  mischievously  committed. 
The  track  of  a  railroad  is  the  property  of  the  corporation,  and 
accordingly,  in  WiUiams  v.  Michigan  Central  R.  R.  Co.,  2 
Mich.  259,  the  same  doctrines  were  held  applicable  to  such 
roads;  and  the  company,  in  that  case,  were  held  not  to  be  lia- 
ble for  the  destruction,  by  their  engine,  of  cattle  trespassing 
upon  their  road,  as  the  company  were  ui)on  their  own  lands, 
in  pursuit  of  their  lawfiil  calling,  and  exercising  due  care  in 
that  pursuit.  The  owner  was  held  to  be  in  fault  for  allowing 
his  cattle  to  stray  from  his  lands,  and  was  hence  remediless. 

Subsequent  to  this  decision,  the  general  railroad  act  above 
referred  to  was  passed,  and  this  introduced  a  new  rule,  and 
effected  a  radical  change  in  the  law  so  far  as  the  rights,  du- 
ties, and  liabilities  of  such  companies  are  concerned.  These 
roads,  although  declared  public,  are  in  no  sense  highways. 
They  are  in  reality,  and  from  necessity  must  be,  private  in 
their  use;  and  the  nature  and  character  of  such  use  requires 
that  they  should  be  securely  inclosed,  for  the  protection  of 
persons  and  property  transported  along  them,  and  also  for  the 
protection  of  the  property  of  residents  in  their  vicinity.  The 
duty  of  inclosing  them  is  very  properly  imposed  upon  the  rail- 
road company,  and  the  privileges  and  franchises  they  enjoy 
are  a  consideration  for  it.  As  the  road  is  the  private  property 
of  the  company,  and  the  public  has  no  rights  upon  and  along 
it  at  all  analogous  to  those  enjoyed  upon  a  common  road  or 
highway,  and  as  its  exclusive  use  must  be  in  the  company,  it 
is  but  just  and  reasonable  that  the  whole  burden  of  inclosing 
and  securing  the  road  should  be  cast  upon  them,  and  that  they 
should  be  subject  to  liability  for  all  losses  or  injuries,  however 
occurring,  resulting  from  a  neglect  to  fence  it.  Hence  the  act 
imposes  upon  such  company  the  general  duty  of  erecting  and 
maintaining  fences  along  the  sides  of  their  road,  and  makes 
them  absolutely  and  unconditionally  liable  for  all  injuries, 
however  occasioned,  which  may  resiQt  from  their  neglect  of 
this  duty;  while  for  injuries  occurring  while  sufficient  fences 
exist,  they  are  only  made  liable  in  case  of  willfulness  or  neg- 
ligence. 

In  the  case  before  us,  the  propriety  of  the  law  is  not  qnes- 
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tioned  by  the  plaintiff  in  error,  and  its  necessity  upon  grounds 
of  public  security  is  admitted;  but  it  is  claimed  that  this  duty 
is  not  imposed  until  the  road  is  operated.  This  view  is  based 
upon  the  idea  that  the  public  security  was  the  paramount  con- 
sideration influencing  the  legislature  in  making  the  law.  But 
the  statute  having  imposed  this  as  a  general  duty,  it  was  obli- 
gatory upon  the  company,  as  soon  as  they  took  possession  of 
the  road,  and  entered  along  its  line  for  the  purpose  of  con- 
structing it  It  is  construing  the  statute  too  narrowly  to  hold 
that  the  duty  and  liability  of  the  company  only  commenced  with 
the  operating  of  the  road,  or  that  private  rights  and  interests 
were  not  within  the  consideration  of  the  legislature  in  enacting 
it.  The  road  became  the  property  of  the  company  from  the 
time  of  the  condemnation  of  the  land  and  the  payment  of  the 
damages  assessed  therefor,  or  from  that  of  the  acquisition  of 
title  by  them  by  purchase;  and  they  had  thereafter  a  right  to 
enter  upon  it  for  its  construction.  But  if ,  in  so  entering,  they 
threw  down  the  fences  of  an  inclosure,  it  became  their  duty  to 
erect  side-fences  for  the  security  and  protection  of  the  adjoining 
proprietor  through  whose  land  the  road  ran,  or  to  take  other 
precautionary  steps  to  secure  him  from  loss  or  injury.  They 
have  no  right  to  insist  that  during  the  time  occupied  in  the 
construction  of  the  road,  and  until  it  is  operated,  the  adjacent 
owner,  whose  fences  have  been  prostrated,  is  bound  to  erect 
and  maintain  temporary  fences  along  its  line,  or  to  set  a  guard, 
or  employ  any  other  means  to  prevent  loss  or  injury  to  his 
property,  or  else  to  be  deprived  of  the  use  of  his  lands  thrown 
open  by  them.  He  is  entitled  to  their  use  for  the  purpose  of 
cultivation  or  depasturing,  at  all  times,  up  to  the  line  of  the 
road.  This  right  was  not  embraced  in  the  condemnation  of 
his  lands,  and  the  assessment  of  damages,  if  the  land  was  con^ 
demned;  nor  necessarily  in  its  sale,  if  procured  without  con- 
demnation; and  when  they  entered  his  inclosure  the  company 
were  bound  to  respect  it. 

They  could  not  presume,  nor  had  they  a  right  to  requiie, 
that  he  would  abandon  the  use  of  his  lands  thus  thrown  open; 
or  to  insist  that  he  should  use  them  at  his  own  risk. 

The  neglect  of  the  company,  in  the  case  before  us,  to  erect 
fences,  renders  them  liable,  therefore,  for  all  damages  resulting 
therefrom;  and  the  fact  that  they  were  constantly  throwing 
down  and  leaving  down  his  fences  did  not  put  the  defendant 
in  error  in  the  ¥nrong  in  turning  his  sheep  into  the  indoBure. 
The  first  wrong  being  theirs,  the  statute  makes  them  liable  fiar 
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all  the  oonfleqnences  which  ensue:  See  Smith  y.  E^utem  Rail' 
roady  85  N.  H.  356;  Hurd  v.  R.  &  B.  R.  2?.,  25  Vt.  116. 

Bat  while  such  is  the  duty  and  liability  of  the  comi>an7,  it 
b  insisted  that  the  plaintiff  in  error,  being  a  contractor  with 
the  cocbpany  for  grading  the  track,  was  not  bound  to  construct 
fences  along  its  line,  and  consequently  cannot  be  made  liable 
for  tb.e  loss  of  the  defendant's  sheep.  But  the  statute  renders 
liable  ^^  the  corporation  and  their  agents  "  for  all  damages  re- 
suiting  from  the  neglect  to  erect  and  maintain  fences.  Under 
its  provisions,  an  agent  who,  while  in  the  employment  of  the 
company,  commits  or  occasions  any  damage  to  the  person  or 
property  of  another,  is  liable  for  the  injury,  although  it  may  be 
clearly  shown  to  haye  occurred  by  reason  of  the  neglect  of  the 
company  to  fence  their  road,  and  not  through  his  own  wanton- 
ness or  negligence;  and  although  an  action  would  also  lie 
against  the  company.  And  we  think  Gardner  was  an  agent 
within  the  letter  and  spirit  of  the  act.  It  was  evidently  in- 
tended to  embrace,  under  the  denomination  of  agent,  every  one 
in  the  employment  of  the  company.  The  word  is  to  be  taken 
in  an  enlarged  sense  to  include  those  who  exercise  the  power 
of  the  company  upon  or  over  the  road,  as  well  as  those  acting 
as  engineers  or  in  any  other  subordinate  capacity,  and  who 
may  be  active  in  or  connected  with  the  commission  of  the  in- 
jury. Thus  in  Clement  v.  Canfieldy  28  Vt.  303,  a  lessee  of  a 
railroad,  in  possession,  was  held  to  be  an  agent  within  the 
meaning  of  a  like  statute,  and  in  Chicago,  St,  Pavi,  and  Fond 
du  Lac  R,  R.  Co.  v.  McCarthy y  20  111.  385  [71  Am.  Dec.  285],  a 
contractor  was  held  to  be  an  agent  under  the  statute  of  Illinois. 

But  not  only  was  Gardner  liable  as  an  agent  under  the 
statute,  but  he  was  also  primarily  liable  as  a  contractor  pos- 
sessing and  exercising  the  power  of  the  company  over  the  road 
for  the  purpose  of  its  construction. 

By  assuming  the  control  of  this  section  of  the  road,  he 
assumed  the  responsibilities  which  the  law  imposed  upon  the 
company  respecting  its  use,  and  the  liabilities  which  the  law 
imposed  for  its  improper  use.  In  letting  down  Smith's  fence 
he  rendered  himself  liable  for  the  consequences  to  the  same 
extent  that  the  company  would  have  been  had  the  act  been 
done  by  their  servants  and  laborers;  for  he,  as  contractor,  has 
no  greater  rights  nor  other  exemptions  from  liability  for  his 
wrongful  acts  than  the  company  would  have.  Witiiout  taking 
the  proper  precautions,  either  by  erecting  temporary  fences  or 
otherwise,  he  was,  as  to  Smith,  a  tort-feasor,  not  to  the  extent 
of  liability  for  damages  in  entering  upon  the  line  of  the  road, 
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it  is  tme,  bnt  to  that  of  liability  for  damages  directly  attribut- 
able to  the  neglect  of  those  precautions. 

As  a  contractor,  in  undertaking'  to  do  the  work,  he  under- 
took to  do  it  in  a  lawful  manner,  and  it  was  his  duty  thus  to 
execute  it.  While  he  was  not  bound  to  erect  and  maintain  a 
permanent  fence  along  the  sides  of  the  road  he  was  construct- 
ing, he  was  responsible  for  all  damages  sustained  by  Smith, 
from  loss  or  injury  to  his  sheep,  or  other  property,  to  the  same 
extent  that  the  company  are  made  liable  by  the  statute.  His 
power  could  not  exceed  theirs,  and  his  liability  was  co-exten- 
siye  with  theirs.  Although  the  company  mighty  under  the 
statute,  have  been  made  liable  for  the  loss,  he  was  also,  both 
by  the  statute  and  the  common  law:  See  Moore  v.  Sanbome^ 
2  Mich.  528;  Sprague  v.  Smith,  29  Vt  425  [70  Am.  Dec.  424]. 

Nor  should  any  considerations  of  inconvenience  or  expense 
excuse  the  company,  or  the  contractor,  from  this  duty  and  liar 
bility.  As  between  the  corporation  and  Smith,  there  is  no  in- 
convenience or  expense  which  the  former  ought  not  more  justly 
and  equitably  to  bear  than  the  latter.  No  appraisal  of  the 
probable  loss  of  or  injury  to  the  cattle  or  other  personal  prop- 
erty of  Smith,  or  of  the  expense  of  the  construction  of  tempo- 
rary fences,  or  the  provision  of  other  safeguards  for  their 
protection,  was  or  could  be  made  by  a  jury  ui)on  the  con- 
demnation of  his  lands;  and  in  case  of  a  voluntary  alienation 
by  him,  the  requirements  of  the  statute  will  not  be  presumed 
to  have  been  waived.  The  contractor,  being  in  possession  of 
the  road,  and  possessing  the  rights  and  exercising  the  powers 
of  the  company  for  the  purposes  of  its  construction,  stood  in 
their  place,  and  was  subject  to  the  same  liabilities  which  would 
have  attached  to  them  had  they  prosecuted  the  work  directly 
by  their  servants  and  laborers;  and  he  could  have,  and  must 
be  presumed  to  have,  provided  in  his  contract  for  the  necessary 
precautionary  measures  required  for  the  safe  prosecution  of  his 
work. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

The  other  justices  concurred. 


LiABnjTT  or  RAnjtOAD  Coxfanub  iob  Nsautor  to  OoNsiBOor  FBf< 
See  Wkifyiey  y.  Aikmtic  etc,  E,  R.  Co.,  69  Am.  Deo.  103^  and  note  100,  whiok 
refers  to  the  other  cases  in  this  series  upon  the  sabjeot;  also  SuUimn  ▼.  PkUa^ 
delpkia  B.  R.  Co,,  72  Id.  69& 

CoNTBAOTOB,  WHSN  Bmflotbb  LiABLS  voB  Nbolbot  OF:  See  8tom  ▼• 
CheBhire  RaUroad  CofymOion,  61  Am.  Deo.  192;  and  extensive  note  200;  aod 
LeiAer  Y.  WabatkNwf.  Co.,  66  Id.  494;  and  also  note  to  Blabi  t.  Ferrk,  65 
Id.819. 
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Peoplb  u  Jaoeson. 

[7  ICICHIOAX,  482.] 

Ojumuui'MUi  o(V  Wat  is  Indiotablb  wHxif  It  iHJUBioinLT  Aifiuis 

BiOHT  OF  PuBLio  in  their  aggregate  capacity,  as  diatiagniahed  from  a 

mere  indlYidiial  or  private  right. 
Rions  OB  CuL-DX-sAO  IN  Interior  of  Citt  Block,  LiAimra  to  Bbab  of 

Lots,  is  No  Public  Highway,  and  the  obstniction  thereof  is  not  indiot- 

aUe,  being  merely  a  private  offenae. 

Indictment  for  obstruction  of  public  alley,  on  exceptionB 
fiom  the  recorder's  court  of  the  dty  of  Detroit.  The  defendant 
was  convicted  on  an  information  charging  him  with  having 
obstructed  a  public  alley  in  Detroit  From  the  testimony  and 
plats  it  appeared  that  there  was  an  alley  twenty  feet  in  width, 
in  section  8  of  the  governor's  and  judges'  plan  of  said  city,  ex- 
tending from  State  street  to  the  center  of  said  section,  and 
thence  at  right  angles  to  Rowland  street,  and  that  the  locus  of 
the  alleged  obstruction  was  an  opening  from  the  angle  of  this 
alley,  twenty  feet  wide,  in  the  rear  of  lot  2  of  said  section,  ex- 
tending fifty  feet  in  the  direction  of  Michigan  avenue,  but  not 
to  it,  and  only  afiTording  access,  by  means  of  the  first-mentioned 
alley,  to  lots  1  and  2  in  said  section.  At  the  request  of  the 
prosecution,  the  court  charged  the  jury:  That  the  adoption  of 
said  plan  of  Detroit  by  the  governor  and  judges  was  final  and 
absolute,  and  did  of  itself  make  the  alleys  and  streets  laid 
down  on  the  plan  public  alleys  and  streets,  except  in  cases 
where  private  claims  existed  upon  the  spaces  laid  down  as 
streets  at  the  time  of  said  adoption;  and  as  to  such  alleys  and 
streets,  no  evidence  of  user  according  to  the  plan  is  necessary. 
To  the  above  and  other  charges  given,  defendant  excepted; 
and  requested  the  court,  among  other  things,  to  instruct  the 
jury  that  public  user  of  the  locus  in  quo  as  an  aUey,  or  some 
act  of  public  acceptance  of  the  same  was  necessary  to  convict 
the  defendant,  and  if  such  did  not  appear  they  must  acquit. 
The  court  refused  so  to  charge,  and  defendant  excepted.  The 
jury  found  the  defendant  guilty  as  charged.  Other  fJEU^ts 
necessary  to  an  understanding  of  the  case  are  stated  in  the 
opinion. 

A.  RusseU^  for  the  people. 

Holbrook  and  Bishopy  and  O.  V.  N.  Lothropy  for  the  appellant. 

By  Court,  Chbistiancy,  J.  Is  the  obstruction  of  the  alley 
in  question  a  wrong  of  such  a  public  nature  as  may  be  re* 
dressed  by  indictment  as  a  criminal  offense  at  common  law? 
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This  is  a  preliminary  question,  and  must  be  disposed  of  befors 
wo  can  reach  any  of  the  questions  raised  by  the  bill  of  excep- 
tions. This  information  simply  takes  the  place  of  an  indict- 
ment, and  must  stand  or  fall  by  the  same  rules. 

To  make  an  obstruction  like  this  an  indictable  offense,  it 
must  injuriously  affect  some  public  right — some  right  in  which 
the  public,  in  their  aggregate  capacity;  have  a  common  inter- 
est, as  distinguished  from  a  mere  individual  or  private  right. 
If  it  affect  only  the  rights  of  an  Individual,  or  of  a  definite 
number  of  persons  less  than  the  whole,  in  their  individual 
capacity,  the  several  persons  actually  injured  have  their  rem- 
edy by  private  action;  but  no  indictment  lies:  4  Bla.  Com.  6; 
1  Bish.  Crim.  L.,  sec.  848.  Of  course,  it  is  not  necessary,  in 
order  to  maintain  an  indictment,  that  all  should  be  actually 
injured;  but  the  tendency  of  the  act  must  be  to  affect  injuri- 
ously a  right  which  all  are  entitled  to  exercise  if  they  see  fit. 

The  difference  between  these  two  classes  of  rights  is  easily 
comprehended  in  the  abstract,  and  in  most  of  the  cases  actu- 
ally arising;  but  in  the  almost  infinite  variety  of  cases  which 
call  for  the  distinction,  these  two  classes  of  rights  will  be  found 
to  approach  each  other  by  such  insensible  gradations,  and  to 
be  sometimes  so  intimately  blended,  that  it  will  be  found  in 
some  cases  extremely  difficult  to  decide  which  predominates 
and  gives  character  to  the  particular  case.  All  can  readily 
distinguish  the  primary  colors  in  the  rainbow;  none  the  precise 
line  which  divides  them. 

Where  public  and  private  rights  so  nearly  approach  each 
other,  individual  cases  only  can  serve  to  illustrate  the  distinc- 
tion; and  each  case  must  be  decided  upon  its  own  peculiarities: 
See  King  v.  Twiner,  13  East,  228;  King  v.  Richard,  8  T.  R.  634, 
726;  State  v.  Baldwin,  1  Dev.  &  B.  L.  195;  Rex  v.  Medley,  6  Car. 
&  P.  292;  Commonwealth  v.  Haynes,  2  Gray,  72,  74  [61  Am. 
Dec.  437];  see  also  Comm,onv)ealth  Y.Webb^6  Band.  726,  which 
well  illustrates  the  distinction,  though  it  may  be  doubted 
whether  it  was  properly  applied  in  that  case  where  the  wrong 
was  one  affecting  the  health,  and  consequently  might  be  said 
to  endanger  the  lives  of  persons. 

This  information  shows  no  right  of  the  public  at  large  af- 
fected by  this  obstruction,  xmless  the  place  obstructed  is  shown 
to  be  a  public  way,  or  a  highway;  for  the  right  of  "  using  "  the 
^^  alley ''  for  any  other  purpose  than  that  of  passage  or  travel 
by  the  public  generally,  cannot  be  recognized  as  a  commoo 
public  right,  without  some  averment  showing  the  special 
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tore  of  the  use  to  which  the  pnblic  are  entitled.  Had  the 
place  been  alleged  to  be  ^'  a  public  square "  in  the  city,  this 
might,  perhaps,  have  suggested  some  definite  idea  of  some 
other  public  use  besides  that  of  passage  or  travel.  But  if  the 
terms  "public  alley"  could,  ex  vi  termini^  import  a  public 
right  of  passage,  they  certainly  do  not  necessarily  import  any 
other  species  of  public  right;  and  if  any  other  existed,  it  should 
have  been  averred. 

Was,  then,  the  alley  in  question,  at  the  place  of  the  obstruc- 
tion, a  public  way,  or  highway?  To  constitute  such  highway, 
it  must  be  one  over  which  all  the  people  of  the  state  have  a 
common  and  an  equal  right  to  travel,  and  which  they  have  a 
common,  or  at  least  a  general,  interest  to  keep  unobstructed. 
This  principle  is  so  familiar  as  hardly  to  need  the  citation  of 
authorities.  See,  however,  Roscoe's  Cr.  Ev.  662-566;  1  Russell 
on  Crimes,  320;  1  Bish.  Grim.  L.,  sec.  353. 

If  it  be  a  way,  the  obstruction  of  which  can  prejudice  only 
the  rights  of  the  owners  or  occupants  of  adjoining  lots,  they 
have  their  remedy  by  private  action;  if  it  a£fect  only  the  rights 
of  the  inhabitants  of  the  city,  or  the  rights  of  the  city  in  its 
corporate  capacity,  it  may  be  a  proper  subject  for  the  local 
police  of  the  dty,  to  be  regulated  by  ordinances  and  by-laws. 
But  in  neither  case  would  it  be  a  proper  subject  for  an  indict- 
ment. 

This  information  does  not  allege  the  alley  to  be  a  public 
way,  or  highway;  this  would  have  shown  the  public  interest 
and  the  public  right  injured  by  the  obstruction.  But  the  terms 
"public  alley"  have  not,  like  "highway,"  any  fixed  and  definite 
legal  meaning.  It  is  therefore  very  questionable,  at  least, 
whether  the  information,  upon  its  face,  sets  forth  any  criminal 
charge:  See  Commonwealth  v.  Webby  6  Rand.  726. 

But  I  do  not  propose  to  consider  the  case  upon  this  narrow 
ground.  We  have  before  us,  with  the  information,  all  the  evi- 
dence in  the  case,  and  the  plat  or  plan  of  the  city  as  laid  out 
by  the  governor  and  judges. 

I  shall  therefore  give  to  the  prosecution  the  benefit  of  the 
assumption  that  the  information  sufficiently  describes  the 
place  as  a  highway;  that  the  alley  was  originally  laid  down  as 
shown  by  the  plat;  that  it  has  never  been  altered  by  any 
public  authority;  and  that  the  dedication  of  the  alley  as  shown 
by  the  plat  has  been  accepted  in  accordance  with  its  original 
design. 

Looking  to  the  map  or  plan  of  the  city,  we  discover  numerous 
open  spaces,  designated  as  streets,  connecting  with  and  inter- 
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eecting  each  other,  through  the  whole  plan,  obviouely  intended, 
not  for  the  particular  accommodation  of  any  particular  lot  or 
lots  only,  but  as  common  streets  or  thoroughfares  for  general 
public  passage  and  travel.  These  streets  divide  the  area  of 
the  city  into  a  great  number  of  sections  or  blocks,  of  various 
shapes  and  sizes,  generally  again  subdivided  into  lots,  desig- 
nated by  numbers,  and  fronting  on  these  streets.  Through 
some  of  these  sections  or  blocks  we  find  other  narrower  open 
spaces,  evidently  designed  for  alleys,  furnishing  a  means  of 
access  to  the  rear  of  the  lots.  In  some  of  the  blocks  these 
alleys  do  not  pass  through  from  street  to  street,  but  stop  short 
in  the  middle  of  the  block,  forming  no  connection  from  one 
street  to  another.  Section  8,  in  which  the  alley  now  in  ques- 
tion is  situated,  is  nearly  square,  and  bounded  by  streets  on 
each  of  its  four  sides,  and  containing  eight  lots,  each  fronting 
on  a  public  street,  and  the  four  comer  lots  each  bounding  on 
two  streets.  From  the  street  on  the  east,  the  alley  runs  in 
west  to  the  center  of  the  section;  at  this  point  it  meets  an  alley 
coming  in  from  the  street  on  the  north,  which  alley  from  this 
point  of  junction  deflects  to  the  south-west  just  the  width  of 
the  alley  and  then  continues  south  fifty  feet  to  the  line  of  lot 
1,  where  it  stops  without  communicating  with  any  street,  alley, 
or  passage  whatever.  This  extension  of  the  last-named  alley, 
from  the  point  of  junction  above  mentioned,  thus  forming  a 
culrde-eac  of  twenty  feet  in  width  by  fifty  in  length,  in  the  in- 
terior of  the  block,  and,  of  course,  in  the  rear  of  the  adjoining 
lots,  and  opening  only  into  the  alley  at  the  junction  already 
mentioned. 

It  is  for  an  obstruction  in  this  recess  or  ctJ-c{^'«ac  only,  and 
not  in  any  part  of  an  alley  forming  a  passage  from  one  street 
to  another,  that  this  prosecution  is  brought. 

Now,  looking  at  the  plat,  and  the  uses  for  which  alleys  are 
usually  designed,  it  is  difficult  to  believe  that  even  those  alleys 
which  pass  through  a  block  or  section,  forming  a  continuous 
passage  from  one  street  to  another,  were  ever  designed  or  in- 
tended as  highways  for  the  purpose  of  ordinary  travel  by  the 
public  at  large.  But  they  would  seem  to  have  been  intended 
especially  for  the  convenience  of  the  particular  lots  in  the  rear 
of  which  they  run  and  as  a  means  of  access  to  the  rear  of  such 
lots  for  purposes  not  so  conveniently  attained  from  the  streets 
in  front;  and  therefore  as  an  easement  appurtenant  to  the  ad- 
joining lots.  As  such,  the  owners  and  occupants  of  all  the 
adjoining  lots  would  doubtless  be  entitled  to  use  them  in  com* 
mon,  each  for  purposes  connected  with  his  own  lot;  no  one 


Not.  1859.]  People  v.  Jackson.  783 

having  the  right,  as  against  another,  to  close  or  nndnly  ob- 
struct sach  alley. 

Besides  these  individual  rights,  the  city,  in  its  corporate 
capacity,  may,  perhaps,  under  its  charter  and  ordinances,  for 
the  purposes  of  regulation  and  police,  possess  certain  rights 
and  powers  in  or  over  the  alleys,  and  it  may  be,  also,  the  right 
to  open  them,  and  even  to  prohibit  their  being  obstructed  or 
closed.  But  it  is  difficult  to  see  what  public  right  or  interest 
of  the  state  at  large  would  be  prejudiced  by  closing  or  ob- 
structing such  alley,  unless,  indeed,  by  actual  user  as  such  by 
the  public,  it  might  have  become  a  highway  or  channel  of 
public  travel.  But  in  the  absence  of  proof  of  such  user  for  a 
sufficient  length  of  time,  I  am  strongly  inclined  to  the  opinion 
that  they  cannot  be  treated  as  highways  for  any  purpose.  But 
upon  this  I  give  no  definite  opinion,  as  the  present  case  does 
not  call  for  it;  since  this  alley,  at  the  place  of  the  obstruction 
complained  of,  is  entirely  incapable  of  forming  a  passage-way 
ficom  one  street  to  another,  and  was  evidently  designed  only 
fbr  uses  peculiarly  connected  with  the  rear  of  the  adjoining  lots. 
Nor,  in  the  nature  of  things,  is  it  susceptible -of  becoming  a 
ihoroaghfare  by  actual  use.  .  But,  it  is  said,  it  may  be  a  high- 
way without  being  a  thoroughfare  (that  is,  without  passing 
through  from  one  street  or  highway  to  another).  That  a 
street  or  way  may  be  a  highway  without  being  a  thoroughfare 
(that  is,  without  connecting  with  a  highway  at  both  ends,  or 
at  either  end),  I  am  not  disposed  to  deny;  as,  for  instance,  a 
street  running  across  a  city  from  side  to  side,  and  terminating 
at  the  city  line  at  each  end,  without  connecting  there  with  any 
other  street  or  highway,  but  intersected  at  various  points  in 
its  course  by  other  public  streets;  the  portion  at  each  end 
beyond  where  it  is  intersected  by  any  other  streets,  though 
forming  a  cuMe-aa^,  if  dedicated  or  laid  out  by  the  public 
authorities  for  the  purpose  of  a  street,  actually  opened,  used, 
and  traveled  as  a  street,  with  dwellings  fronting  on  both  sides, 
or  either  side,  would,  I  think,  be  as  much  a  highway  as  any 
other  part  of  the  same  or  any  other  street.  It  would  not  only 
form  the  ordinary  means  of  access  to  the  houses  along  such 
part  of  the  street  for  the  particular  inhabitants  and  for  all 
others  who  might  wish  to  call  upon  any  of  the  inhabitants  for 
any  matter  of  business,  but  the  people  at  large  would  have  the 
,  right  to  travel,  ride,  or  walk  there,  for  pleasure  or  amusement. 
The  same  considerations  will  apply  equally  to  roads  in  the 
interior  of  the  state.  And  in  a  new,  unsettled  country,  just 
beginning  to  be  penetrated  by  public  roads,  the  consequenoes 
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would  be  eeriouB  in  the  extreme  if  no  road  could  be  treated  as 
a  highway  beyond  where  it  is  intersected  by  others.  I  am 
therefore  compelled  to  donbt  the  correctness  of  the  decision  of 
the  supreme  court  of  New  York,  in  Holdane  y.  Trugtees  of  Cold 
Spring,  23  Barb.  103.  Bee  2  Bish.  Crim.  L.,  sec.  1048;  Angell 
on  Highways,  sec.  137. 

But  the  case  before  us  is  very  different  The  culrd^-^ac^  or 
part  of  an  alley,  here  in  question  was  never  intended  to  be 
dedicated  as  a  highway;  was  never  laid  out  as  such  by  the 
public  authorities;  never  opened  or  worked  as  such;  nor  does 
it  appear  that  any  dwelling  was  ever  erected  adjoining  it,  to 
which  it  served  as  means  of  access;  and  if  it  were  possible  to 
become  a  highway  by  user,  there  is  no  evidence  from  which 
the  jury  could  have  found  such  user,  had  the  question  been  left 
to  them.  But  they  were  expressly  instructed  that  no  user  was 
necessary,  even  to  make  it  a  public  alley — ^the  court,  it  would 
seem,  considering  a  public  alley  in  the  light  of  a  public  high* 
way.  This  case,  therefore,  is  not  supported  by  that  of  the 
Trustees  v.  Merryweatherf  cited  in  11  East,  375,  note,  nor  by 
that  of  Batemaoi  v.  Bliicky  14  Eng.  L.  &  Eq.  69,  upon  which  the 
counsel  for  the  prosecution  mainly  relies.  The  first,  Trusteee 
V.  Merryweatherf  cited  in  11  East,  375,  note,  was  an  action  of 
trespass  for  removing  an  obstruction  in  a  common  street,  which, 
however,  was  not  a  thoroughfare,  by  reason  of  the  houses  at  the 
end.  Lord  Kenyon  said:  "As  to  its  not  being  a  thoroughfare, 
that  can  make  no  difference; "  and,  upon  principle,  I  think  he 
was  right,  notwithstanding  what  is  intimated  to  the  contraiy 
in  Woodye-ar  v.  Hodden,  5  Taunt.  125,  and  in  Wood  v.  Veal,  5 
Bam.  &  Aid.  454.  In  the  case  of  Bateman  v.  Bluck^  supra,  the 
locus  in  quo  was  a  passage  leading  from  the  public  street  up  to 
a  court  called  Hat  and  Mitre  court,  which  consisted  of  foui^ 
teen  or  fifteen  houses  belonging  to  the  plaintiff.  The  passage 
had  always  been  lighted  by  the  public  authorities  of  the  parish, 
and  had  been  paved  by  the  authorities  at  the  request  of  the 
plaintiff.  There  was  evidence  of  user  as  a  highway;  and  the 
jury  had  found  it  to  be  such.  The  only  question  for  the  court 
was,  whether,  as  a  legal  possibility,  there  could  be  a  highway 
where  there  was  no  thoroughfare,  and  the  court  held,  very 
properly,  I  think,  that  there  might  be. 

It  is  easy  to  see  that  a  way,  or  cuMe-ecu:,  which  forms  the 
usual  route  of  travel,  or  means  of  access  to  the  fronts  of  a  num« 
ber  of  dwellings,  stands  upon  a  very  different  ground,  in  respect 
to  the  question  of  user  as  a  highway,  from  one  which  leads  only 
to  the  rear  of  lots  fronting  on  public  streets.    The  former  con- 
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fititutes  the  ordinary  means  of  passage  between  these  dwellings 
and  the  world  at  large;  not  only  for  the  occupants,  but  for  all 
others  who  may  wish  to  call  upon  them  for  any  purpose,  or  all 
purposes  generally;  while  the  latter  can  only  be  used  as  a 
passage  for  purposes  connected  with  the  lots  themselves.  In 
the  first  case,  the  use  is  for  general  purposes,  and  may  there- 
fore be  a  public  convenience;  in  the  latter,  its  use  is  directly 
connected  with  the  use  of  the  lots,  and  essentially  appurtenant 
to  them,  and  therefore  of  merely  private  convenience;  and  if 
all  the  adjoining  owners  see  fit  to  close  it,  it  is  not  easy  to  see 
how  the  public  at  large  can  be  injured.  If  one,  or  a  part  of 
the  adjoining  owners  close  it  without  the  consent  of  another, 
that  other,  in  a  proper  case,  has  his  individual  redress  by  suit. 

Whether,  therefore,  we  look  to  the  information  and  the  evi- 
dence  together,  or  to  either  alone,  we  can  see  no  ground  for 
holding  the  place  in  question  a  highway.  No  public  prosecu- 
tion, therefore,  can  be  supported  for  the  obstmction  oomplaioed 
of.    This  oonclusion  disposes  of  the  case. 

The  verdict  should  be  set  aside,  and  the  information  di*- 
Let  it  be  so  certified  to  the  recoirder's  court 


The  other  justices  concurred. 
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Brown  v.  Manning. 

[8  MlHVlSOTA,  as.] 

VxnMDi  OAmroT  Scr  up  Beixcts  or  Want  ot  Trxui  nr  Tmrdok  In  dofenn 
of  action  for  porchasa  money,  nor  rescind  the  oontnot  and  rooufw 
back  what  he  haa  paid,  bat  must  rely  npon  his  covenants,  where  tiiere  is 
no  fraad,  and  he  haa  obtained  any  benefit  by  the  oonveyanoe,  or  acquired 
any  estate  or  interest  whatever  in  the  premises.  The  oovenants  are  for 
his  protection  in  case  his  title  is  defeated  by  some  oatstanding  titleu 

TiHBKii  UPON  DisoovxBT  OF  FRAUD,  HAT  Rbscixd  Ck>KTRAOT,  and  biiog 
action  to  recover  what  he  has  paid  npon  it  in  money,  servioesy  or  mate- 
rials, whether  the  contract  be  by  parol  or  in  writing. 

OpSiTBAcr  voR  Salx  OF  Land  IS  TAINTED  WITH  Fraud,  AND  VoiD,  when 
the  vendor,  by  making  representations  to  the  vendee  about  the  owner- 
ship or  possession  of  the  land  which  he  knew  to  be  false,  induced  him 
to  enter  into  a  contract  which  he  otherwise  would  not  have  made,  and 
which  is  to  his  damage. 

ICntB  GrviNo  ov  Dked  to  Vendee  while  there  is  Deed  on  Rbcx>rd  or 
Sim  Land  to  another  does  not  jper  ae  constitute  fraud  on  tiie  part  of  the 
vendor,  for  it  may  and  frequently  does  happen  that  it  woold  be  perfectly 
safe  for  the  vendee  to  take  the  deed,  and  rely  upon  hia  covenants  for  his 
security. 

Action  for  value  of  Bervices  perfonnecL  The  plaintiff  aUeged 
that  he  performed  work  and  labor  for  the  defendant,  who  was 
to  pay  him  by  conveying  to  him  a  certain  lot  of  land  in  St. 
Paul.  The  defendant  executed  to  him  a  warranty  deed  for  the 
lot,  but  it  was  fraudulent,  for  long  before  the  employment  of 
the  plaintiff,  and  the  agreement  for  payment,  the  defendant  had 
conveyed  the  lot  by  warranty  deed  to  Levqy,  which  deed  was 
reoordedi  and  Lievoy  was  in  possession,  before  the  date  of  the 
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agreement.  At  the  time  of  the  agreementi  the  defendant  knew 
that  he  was  not  the  owner  of  or  in  poesession  of  the  lot,  and 
that  he  was  deceiving  and  defrauding  the  plaintiff;  and  he 
represented  to  the  plaintiff  that  he  was  the  owner  of  the  lot,  and 
the  plaintiff  was  thereby  induced  to  enter  into  the  contract;  and 
relying  upon  these  fraudulent  representations,  he  performed 
the  work  agreed  upon.  And  the  defendant  made  the  same 
representations,  knowing  them  to  be  false,  when  he  executed 
the  conveyance  to  the  plaintiff.  That  the  plaintiff  obtained  no 
title  by  said  deed,  and  therefore  claimed  damages,  etc.  The 
defendant,  in  his  answer,  denied  that  Levoy  had  ever  been  in 
possession  of  the  lot,  and  denied  that  he  had  ever  represented 
to  the  plaintiff  that  he  was  the  owner  of  the  lot,  or  that  the 
plaintiff  ever  relied  upon  such  representations.  He  alleged 
that  at  the  time  of  the  agreement  he  was  the  owner  of  the  lot, 
and  had  a  good  right  to  convey  it,  and  that  the  plaintiff  had  a 
good  right  to  take  possession  of  the  lot  ever  since  the  defendant 
conveyed  it  to  him,  without  obstruction  from  any  one,  and  that 
the  defendant  had,  since  the  commencement  of  this  action, 
acquired  a  perfect  title  to  the  lot.  The  plaintiff  demurred  to 
this  answer.  The  demurrer  was  sustained,  and  judgment 
rendered  for  the  plaintiff.  The  defendant  sued  out  this  writ 
of  error. 

D.  C.  Cadeyy  for  the  plaintiff  in  error. 

Oorman  and  Peckhamj  for  the  defendant  in  error. 

By  Court,  Flandrau,  J.  The  doctrine  that  where,  in  the 
absence  of  fraud,  the  grantee  in  a  conveyance  of  land,  with 
covenants,  etc.,  has  obtained  any  benefit  by  the  conveyance, 
or  acquired  any  estate  or  interest  whatever  in  the  premises,  he 
cannot  set  up  defects,  or  want  of  title  in  his  grantor,  in  defense 
of  an  action  for  the  purchase-money,  nor  rescind  the  contract 
and  recover  back  what  he  has  paid,  but  must  rely  upon  his 
covenants,  is  too  well  settled  to  be  now  disputed;  because,  as 
Chancellor  Walworth  says,  in  Tallmadge  v.  TFaZiw,  26  Wend. 
115:  ^'It  is  a  well-known  frict  that  land  is  frequently  conveyed 
with  general  warranty,  which  is  warranty  against  eviction  only, 
when  both  parties  to  the  sale  perfectly  understand  that  the  title 
is  doubtfrd,  or  that  there  is  some  outstanding  contingent  inter- 
est which  may,  perhaps,  at  a  future  period,  be  the  means  of 
evicting  the  purchaser,  and  to  protect  the  purchaser  and  en- 
able him  to.  recover  against  the  vendor  in  case  of  eviction,  the 
covenant  of  warranty  is  inserted  in  the  deed.'' 

Ax.  Vmfk  Vol.  LXXIV— C7 
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These  covenants  are  inserted  in  deeds  on  the  supposition  that 
there  may  be  some  outstanding  title  which  may  defeat  that  of 
the  purchaser,  and  as  his  reliance  and  protection  in  sach  an 
event:  See  also  Whitney  v.  Lewis,  21  Wend.  131;  Bates  y.Delo' 
van,  5  Paige,  299;  Abbott  v.  Allen,  2  Johns.  Ch.  619  [7  Am. 
Dec.  554]. 

It  is  also  equally  well  settled  that  when  a  party  enters  into 
a  contract  which  is  a  fraud  upon  him,  he  may,  upon  the  dis- 
covery of  the  fraud,  rescind  the  contract,  and  bring  his  action 
to  recover  whatever  he  has  paid  upon  it,  or  for  the  value  of 
services  or  materials  he  may  have  rendered  or  furnished  under 
it;  and  its  being  a  contract  for  an  interest  in  lands  does  not 
change  the  rule,  whether  by  parol  or  in  writing:  Richard  v. 
Stanton,  16  Wend.  25;  WiUson  v.  Force,  6  Johns.  110  [5  Am. 
Dec.  195];  Masson  v.  Bovet^  1  Denio,  69;  2  Kent's  Com.,  7ih 
ed.,  569. 

The  complaint,  notwithstanding  it  does  not  allege  the  natoie 
of  the  estate  or  interest  conveyed  to  Levoy  by  the  defendant 
previous  to  the  conveyance  to  the  plaintiff,  sufficiently  aUeges 
the  fraud,  because  it  clearly  states  that,  at  the  time  of  the 
making  of  the  contract  with  plaintiff  for  the  work  and  mate- 
rials, the  defendant  well  knew  that  he  was  not  the  owner  of 
the  land,  nor  in  the  possession  of  it,  but  falsely  represented 
himself  so  to  be,  with  intent  to  deceive  the  plaintiff,  and  that 
the  plaintiff,  relying  upon  these  repzesentationsy  was  induced 
to  enter  into  the  contract 

Fraud  is  defined  to  be  '^  every  kind  of  artifice  made  use  of 
by  one  person  for  the  purpose  of  deceiving  another:"  Burrill's 
Law  Diet.,  518,  pt.  1.  And  again:  ^'  Deceit  in  grants  and  c<m- 
veyances  of  lands,  and  bargains  and  sales  of  goods,  etc.,  to  the 
damage  of  another  person,  which  may  be  either  by  the  sup- 
pression of  the  truth  or  suggestion  of  a  falsehood:"  8  Jacob's 
Law  Diet.,  p.  129.  If  the  defendant,  by  representing  to  the 
plaintiff  facts  about  the  ownership  or  possession  of  the  land 
which  he  knew  to  be  false,  induced  him  to  enter  into  a  contract 
which  he  otherwise  would  not  have  done,  and  which  is  to  his 
damage,  then  the  contract  was  tainted  with  fraud,  and  void. 

The  fraud  is  the  gist  of  the  action,  and  the  only  issue  that 
is  taken  by  the  answer;  without  the  fraud  to  vitiate  the  special 
oontract  to  take  land  for  his  labor,  the  plaintiff  cannot  main- 
tain his  action,  but  has  been  paid  in  frill  by  the  conveyance  of 
the  land. 

The  mere  giving  the  deed  to  the  plaintiff  while  there  was  a 
"warranty  deed  in  writing"  on  record  of  the  same  land  to 
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Levoy  would  not  per  ae  have  constituted  a  fraud,  becauBe  there 
may  have  been,  and  frequently  does  exist,  a  condition  of 
things  which  would  make  it  perfectly  safe  for  the  purchaser  to 
take  a  deed  of  land  under  such  circumstances,  and  rely  upon 
his  covenants  for  his  security  against  the  outstanding  title, 
and  such  a  transaction  could  take  place  in  perfect  good  faith. 
It  is  the  false  representations  that  such  was  not  the  case,  in- 
tended to  deceive  the  plaintiff,  which  made  the  transaction 
fraudulent. 

The  answer  of  the  defendant  puts  in  issue  the  representa- 
tions, and  that  the  plaintiff  relied  upon  them  in  the  making  of 
the  contract;  also,  that  Levoy  was  in  possession  of  the  lot.  He 
alleges  that  at  the  time  he  agreed  to  convey  the  lot  to  plaintiff, 
and  at  the  time  he  did  convey  it  to  plaintiff,  he  was  the  owner 
of  it  (the  truth  of  what  plaintiff  alleges  to  have  been  repre- 
sented), and  had  a  good  right  to  convey  it,  and  the  plaintiff 
had  a  right  to  take  possession  of  the  land  ever  since  the  con- 
veyance to  him  without  obstruction.  These  facts  established, 
must  give  the  defendant  judgment,  as  it  would  be  a  finding  of 
the  issue  of  fraud  for  the  defendant;  and  the  fraud  apart,  the 
plaintiff  has  no  cause  of  action.  The  form  of  the  demurrer  is 
sufficient 

The  court  erred  in  sustaining  the  demurrer  to  the  anawer; 
the  judgment  should  be  reversed. 


Vendee's  Hiobt  to  Bxlief  on  Gbound  ot  Ddiot  of  Tma:  Sea  Ooeftt 
T.  SinffUtoUf  70  Am.  Deo.  333^  and  oases  cited  in  the  note  8i0. 

Vendee  mat  RESODn>  and  Rbooveb  Pubohass-monet  Paid  on  Disoov- 
KBT  ov  Fraud:  Alvarez  v.  Braiman,  68  Am.  Deo.  274,  note  280;  Brycmi  ¥• 
BooOie,  Id.  117,  note  120. 

MiSBSPRBSENTATioN  OF  MATMtTAr  Faot  bt  Vindob  IB  Fbaud:  Ahorm 
y.  Brannan,  68  Am.  Deo.  274,  note  280;  Bryaniv.  Booike,  Id.  117. 

Undbbtaking  to  Sell  Land  WmoB  Vendob  has  albbadt  Oonvbtbd 
TO  Anothbb  18  Fraudulbnt:  Alvarez  v.  Brannan,  68  Am.  Deo.  274,  note 
280. 

The  PBiNdFAL  CASE  IS  CITED  to  the  point  that  a  genoral  demurer  to  a 
pleading  that  it  does  not  contain  facts  sufficient  to  oonstitate  a  canae  of  ac- 
tion or  defense  is  sufficient  without  farther  specifioations:  MoneUe  v.  CraU, 
7  Minn.  242.  In  Lowry  v.  Hurd^  Id.  366,  it  is  held  that  in  an  action  to 
foreclose  a  mortgage  for  the  purchase-money  of  the  premises  conveyed  by 
the  mortgagee  to  the  defendants  by  deed  containing  covenants  of  seisin, 
warranty,  etc.,  the  defendants  may  set  up  as  a  ooanter-claim  breach  of  cov* 
enant  of  seisin,  to  tfaa  whole  or  a  part  of  thepremises^  and  have  their  damagsa 
■et  off  against  the  amoiint  of  tha  plaintiff's  demand,  distinguishing  the  piin* 
dpal 
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timr  Of  HiTiBiALicAir  OsionrATis  as  AOAntn  MoaioAoni  ov  Fiimnw 
al  tha  laying  of  stock  or  the  oommenoement  of  the  hooae  imdar  a  atatatt 
gMng  a  «i[io5»l»««i^  or  materialman  a  lien  npon  a  buildings  which  ahafl 
take  preoedenoe  of  any  other  lien  "  whieh  originated  saheeqfiwnt  to  the 
laying  of  stock  or  to  the  oommenoement  of  such  hooae  or  other  building.'' 

To  OiTB  Matebialmah's  LoEir  Pbboedsnob  ovbb  Mobxoaoxb's  Lmr,  he 
mnst  show  that  his  TW^t^H^^  either  in  whole  or  in  part  was  on  the  mort- 
gaged premises^  or  that  he  had  commenoed  labor  in  some  manner  npon 
the  premises  prerions  to  the  record  of  the  mortgage.  The  sale  of  the 
materials  or  work  npon  them  before  that  time  is  act  snffioient. 

Ora  CLAnoNO  Bknxiit  ov  Mvohanio'b  Lien  Law  must  Show  that  he  has 
striotly  complied  with  all  the  prerequisites  required  by  the  statnte. 

Action  to  forecloee  a  mortgage.    The  opinion  states  the  case. 
Sanbamy  French^  and  Lundy  for  the  plaintiff  in  error. 
Hale  and  Bondy  for  the  defendant  in  error. 

By  Conrt,  Atwater,  J.  The  Farmers'  Bank  commenoed  an 
action  in  the  district  court  for  the  fourth  judicial  district  for 
the  foreclosure  of  a  mortgage  held  by  the  plaintiff  against  cer- 
tain property  of  the  defendant  Winslow,  in  St.  Anthony,  known 
as  the  Winslow  house.  The  complaint  alleges  that  the  mort- 
gage was  executed  on  the  fourteenth  day  of  August,  1857,  and 
was  recorded  in  Hennepin  county  (in  which  the  property  was 
situated)  on  the  fourth  day  of  September  of  the  same  year. 
In  this  suit,  Hamilton,  Brooks,  &  Co.  were  made  defendants, 
with  others,  and  interposed  a  defense,  claiming  a  prior  lien 
upon  the  premises.  They  allege  that  on  the  first  day  of  August, 
1857,  they  sold  the  defendant  Winslow,  at  Chicago,  in  the  state 
of  Illinois,  a  quantity  of  iron  pipe,  elbows,  copper,  marble, 
brass,  and  other  fixtures  and  materials,  to  be  used  in  furnish- 
ing the  Winslow  house,  of  the  value  of  two  thousand  one  hun- 
dred and  nineteen  dollars  and  fifty-five  cents,  and  that  the 
defendant  put  up  said  materials  in  and  upon  the  said  Wins- 
low house,  between  the  said  first  day  of  August  and  the  last 
day  of  September,  1857.  It  was  also  alleged  that  they  had 
commenced  a  suit  against  Winslow  for  the  amount,  claiming 
a  lien  upon  the  premises,  and  had  prosecuted  the  same  to  judg- 
ment, and  in  which  a  lien  was  adjudged  in  favor  of  the  de- 
fendants upon  the  mortgaged  premises. 

The  plaintiff  demurred  to  the  answer,  and  the  demurrer  wm 
overruled,  and  the  plaintiff  sued  out  a  writ  of  enor.  The  only 
point  raised  is,  which  party  has  the  prior  lien  f 
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The  8tatutex>f  1855,  under  which  this  lien  attaches  (Seas. 
Laws  1855,  p.  58,  sec.  9),  provides  that  a  mechanic  or  mate- 
rialman may  have  a  lien  upon  the  building,  as  therein  speci- 
fied, which  lien  shall  take  precedence  of  any  other  lien  '^  which 
originated  subsequent  to  the  laying  of  stock,  or  to  the  com* 
mencement  of  such  house  or  other  building."  This  language 
indicates  the  time  when  the  lien  commences  to  attach,  at 
least  whenever  the  question  of  time  becomes  material.  That 
time  is  at  "  the  laying  of  stock,"  or  "  the  commencement  of 
the  house,"  etc. 

On  the  fourteenth  of  August,  when  the  mortgage  to  the  plain- 
tiff was  executed  and  delivered,  his  lien  attached  to  the  prem- 
ises as  against  all  save  bona  fide  purchasers  for  a  valuable 
consideration  without  notice,  and  was  made  perfect  as  against 
all  parties  on  the  fourth  of  September,  when  recorded  in  the 
proper  o£Sce.  The  fiacts  stated  in  the  complaint  as  to  the  time 
of  the  execution  and  record  of  the  mortgage  are  not  denied, 
and  therefore  stand  admitted.  In  the  view  taken  of  this  case, 
it  is  deemed  unnecessary  to  determine  whether,  as  against  the 
defendants  in  error,  the  plaintiffs'  lien  attached  in  August  or 
September.  The  defendants,  having  admitted  a  valid  lien  on 
the  part  of  the  plaintiff,  if  they  would  avoid  it,  must  show 
that  it  originated  subsequent  to  their  own.  This  we  think  the 
defendant  in  error  has  failed  to  do.  They  allege  that  the 
materials  were  sold  by  them  to  the  defendant  Winslow  on  the 
first  of  August,  in  Chicago.  That  they  were  placed  in  and 
upon  the  Winslow  house  previous  to  the  first  of  October,  or 
that  the  work  was  completed  on  the  last  of  September.  The 
language  of  the  answer  on  this  point  is,  that  the  defendant 
'^  did  perform  work,  labor,  and  services  from  the  first  of  August, 
1857,  up  to  and  until  the  last  of  September,  1857,  in  the  erec- 
tion and  construction  of  the  said  Winslow  house,"  etc.  But 
it  is  not  stated  that  the  stock  was  laid,  or  the  work  on  the 
house  commenced,  previous  to  the  fourth  of  September,  1857. 
From  the  language  above  quoted,  it  cannot  certainly  be  meant 
that  the  defendant  in  error  commenced  putting  the  materials 
on  the  Winslow  house  on  the  first  of  August,  for  they  were 
then  in  Chicago.  If  they  actually  performed  any  labor  on 
that  day,  and  for  some  time  subsequent,  on  the  material  sold 
by  them,  it  must  have  necessarily  been  performed  in  a  neigh- 
boring state.  They  do  not  allege  that  the  material  was  even 
in  this  state  previous  to  the  fourth  of  September.  To  give 
their  lien  a  precedence  over  that  of  the  plaintiffs,  they  must 
at  least  show  that  their  material,  either  in  part  or  whole,  was 
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on  the  mortgaged  preznifies,  or  that  they  had  oommenced  labor 
in  6omc  manner  upon  the  premises  previous  to  the  record  of 
the  plaintiflfs'  mortgage. 

When  a  party  claims  the  benefit  of  the  lien  law,  he  must 
show  that  he  has  strictly  complied  with  all  the  prerequisites 
required  by  the  statute,  the  aid  of  which  he  invokes*    This 
statute  creates  an  incumbrance  without  record  notice,  and  how- 
ever just  and  equitable  may  be  its  operation  as  between  the 
owner  and  mechanic  or  materialman,  care  must  be  taken 
that  it  be  not  extended  beyond  its  legitimate  scope,  to  the 
prejudice  of  third  parties,  who  have  no  means  of  knowing  of 
the  existence  of  such  incumbrances,  save  such  as  the  statute 
points  out.    These  means  are  simply  ocular  examinations  of 
the  premises,  in  order  to  see  if  "stock  has  been  laid,"  or  work 
and  labor  commenced.    If  this  has  not  been  done,  he  may 
safely  conclude  that  no  builder's  lien  has  attached.    For  it 
would  often  be  productive  of  the  greatest  injustice  to  hold  that 
such  liens  related  back  to  the  time  of  making  a  contract  where 
the  stock  was  not  laid  at  the  place  for  the  erection  of  the  build- 
ing, nor  the  labor  performed  for  days  or  months  afterwards,  as 
the  case  might  be.    For  an  intervening  mortgage   security 
might  thereby  be  rendered  totally  worthless,  although  the  rec- 
ord and  personal  examination  showed  the  premises  clear  from 
incumbrance.    Work  and  labor  expended  upon,  or  materials 
furnished  for  a  building,  cannot  avail  as  a  lien,  unless  such 
building  or  such  materials  are  upon  the  premises  upon  which 
it  is  sought  to  make  the  lien  attach.    In  the  case  at  bar,  the 
defendants  having  failed  to  show  that  their  materials  were  on 
the  premises  before  the  plaintiffs'  lien  was  perfected,  the  de- 
murrer below  should  have  been  sustained.    As,  however,  the 
defendants  may  have  a  good  defense,  the  case  must  be  re- 
manded to  the  district  court  for  the  fourth  district,  with  leave 
to  the  defendant  to  serve  an  amended  answer  within  twenty 
days  after  service  upon  them  or  their  attorneys,  of  a  copy  of 
this  decision.  

Mbchamic's  Lien  Aitacebs  vrom  Dklxvebt  ov  Maxsbials  upon  Pbxm- 
isss,  or  npon  porf ormance  of  work,  and  not  from  tiie  date  of  the  contract: 
WiUkms  y.  Chaj^an,  66  Am.  1)90.0619;  aoe  Jiate  to  Loame  v.  ffogan,  61  Id,  OH, 

Thb  prdvoipal  gasb  is  cited  to  the  point  that  the  words  "  laying  stock," 
in  the  Minnesota  statute,  mean  the  commencement  of  labor  or  placing  ma> 
teriaU  on  the  premises:  DunweU  v.  BidweU,  8  Minn.  39;  Knox  v.  Starts  4  Id. 
24.  And  in  the  latter  case,  the  principal  case  is  affirmed  npon  the  point  that 
a  mortgage  executed  and  recorded  before  the  lien  claimant  has  "laid  bis 
stock  "  takes  precedence  of  the  lieu  as  a  prior  incombranoe.  One  who  daims 
the  benefit  of  the  lien  law  must  show  a  strict  oompUanco  with  itsprereqiuaifeas: 
MeCktrty  y.  Van  BOen,  Id.  466. 
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Phipps  u  MoPaelanb. 

[8  MlKVB80TA«  109l] 
<HUL  GONTRAOT  18  NOT    GoiHltAOT   OV   SaLM  WTTHIH    StATDTB   OW   FrATTIMI 

AHB  Void  wherein  it  is  stipulated  to  **fiiniish  material  for  and  prepare 
and  fit  the  same  for  putting  up  at "  a  certain  plaoe  "  four  houses  known 
and  designated  as  the  Fitzgerald  patent  portable  hooses^"  of  specified 
dimensions  at  a  specified  time  and  for  a  specified  pzioe,  for  it  does  not 
appear  that  this  is  a  contract  for  the  sale  of  material  In  aoUda,  and  it  so 
blends  together  the  price  of  the  thing  and  compensation  for  work,  labor, 
skill,  and  material  that  they  cannot  be  discriminated. 

COHTRAOT  IB  NOT  ONX  07  SalB,  ANH,  IT  QbAL,  WIIHZN  STATUTI  07  FrAUSI 

when  it  states  or  implies  that  the  thing  is  to  be  made  by  the  seller,  and 
alK>  blends  together  the  price  of  the  thing  and  compensation  for  work, 
labor,  skill,  and  material  so  that  they  cannot  be  discriminated,  bnt  snob 
a  contract  is  one  of  hiring  and  serrioe,  or  a  bargain  by  whioh  one  party 
nndartakes  to  labor  in  a  oartain  way  for  the  other,  who  is  thereapon  to 
pay  him  a  certain  compensation. 
QftAL  CONTBAOT  voB  Salb  07  Thino  Which  IS  Itbxl7  IN  BzDTENoai  is  nol 
taken  ont  of  the  statute  of  frauds  by  a  stipulation  in  the  oontraot  that 
the  seller  shall  perform  certain  work  upon  the  thing  if  this  labor  trill  not 
ehange  the  nature  or  form  of  the  thing. 

QaSTBAOI    SHOXTLD    BE    SUSTAINED    RaTHXB    THAN  DlOLASID  TOD  UNUn 

Statutb  07  Fbattds  where  doubts  exist. 

Action  on  contract,  and  report  by  the  referee  in  fitvor  of  the 
plaintiff.  This  is  an  appeal  by  the  plaintiff  from  an  older 
granting  a  new  trial.    The  opinion  states  the  case. 

Camell  and  Vanderburgh^  for  the  appellant. 
Henry  HUlj  for  the  respondent. 

By  Court,  Atwateb,  J.  The  only  question  properly  pre- 
sented in  this  case  for  the  consideration  of  the  court  is,  whedier 
the  contract  set  forth  in  the  complaint  is  within  the  statute  of 
frauds  and  void.  The  rule  seems  to  be  well  established  by 
which  it  is  determined  whether  a  particular  contract  comes 
within  the  provisions  of  the  statute  of  frauds — ^the  principal 
difficulty  that  exists  on  th»  subject  being  the  application  of 
the  rule  to  the  various  shades  of  contracts  upon  which  the 
adjudication  of  courts  is  required.  Parsons,  in  his  work  on 
contracts,  states  the  principle  thus:  '^A  contract  for  an  article 
not  now  the  seller's  or  not  existing,  and  which  must  therefore 
be  bought  or  manufactured  before  it  can  be  delivered,  will  also 
be  within  the  statute,  if  it  may  be  procured  by  the  seller  by 
purchase  from  any  one,  or  manufactured  by  himself  at  his 
choioOy  the  bargain  being  in  substance  as  well  as  form  only 
that  the  seller  BhaU,  on  a  certain  day,  deliver  certain  articles 
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to  the  buyer  for  a  certain  price.  But  if  the  contract  states  or 
implies  tiiat  the  thing  is  to  be  made  by  the  seller,  and  also 
blends  together  the  price  of  the  thing  and  compensation  for 
work,  labor,  skill,  and  material,  so  that  they  cannot  be  dia- 
criminated,  it  is  not  a  contract  of  purchase  and  sale,  but  a  con* 
tract  of  hiring  and  service,  or  a  bargain  by  which  one  party 
undertakes  to  labor  in  a  certain  way  for  the  other  party,  wbo 
is  thereupon  to  pay  him  certain  compensation;  and  this  con- 
tract is  therefore  not  within  the  statute:"  2  Parsons  on  Coat. 
834. 

Story,  upon  this  subject,  simply  says  that  '^  executory  con- 
tracts for  the  delivery  of  goods  after  they  shall  be  mana- 
factured,  or  after  certain  work  and  labor  shall  be  expended 
upon  them,  are  not  within  the  statute:"  Story  on  Cont.,  sec 
787.  Bronson,  J.,  in  Downs  v.  RosSy  23  Wend.  270,  says  that 
"if  the  thing  sold  exists  at  the  time  in  solidoy  the'  mere  fact 
that  something  remains  to  be  done  to  put  it  in  a  marketable 
condition  will  not  take  the  contract  out  of  the  operation  of  the 
statute."  From  which  the  inference  is  clear  that  if  the  thing 
sold  does  not  exist  in  solidoj  and  labor  be  performed  upon  it^ 
the  contract  is  not  within  IJie  statute. 

Still  another  test  is  given  by  Judge  Harris  in  Caurtright  y. 
Siewartj  19  Barb.  455,  who  says:  "The  true  criterion  for  deter* 
mining  whether  a  contract  is  for  the  sale  of  goods,  and  there- 
f6re  within  the  statute  of  frauds,  or  for  work  and  labor  and 
materials,  and  so  not  within  the  statute,  is  to  inquire  whether 
the  work  and  labor  required  in  order  to  prepare  the  subject- 
matter  of  the  contract  for  delivery  is  to  be  done  for  the  vendor 
or  the  vendee."  However  correct  this  rule  may  be  in  the  ab- 
stract, it  cannot  prove  of  any  great  practical  value,  inasmuch 
as  it  must  be  usually  difficult  of  application,  as  the  questions 
generally  arising  under  this  statute  originate  in  contracts  so 
obscure  in  their  terms  that  it  is  difficult  to  determine  for  whom 
the  parties  intended  the  work  should  be  performed. 

Tested  by  these  rules,  does  the  contract  in  the  case  at  bar 
come  within  the  provisions  of  the  statute  of  frauds?  Upon  a 
careful  examination  of  the  terms  of  the  contract  as  stated  in 
the  pleadings,  and  the  authorities  in  analogous  cases,  I  am  con- 
strained to  hold  that  it  does  not.  From  the  language  used  by 
the  parties,  it  would  appear  that  their  intention  was  rather  that 
the  plaintiff  should  perform  certain  labor  for  the  defendant 
ihan  sell  him  goods.  It  will  be  observed  that  none  of  the 
terms  ordinarily  employed  in  contracts  of  bargain  and  sale  aro 
used.    It  does  not  appear  that  the  plaintiff  agreed  to  "sell" 
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and  '^deliver"  tlie  materials  or  honsoB  mentioned,  nor  that  the 
defendant  agreed  to  "purchase"  the  same.  Had  a  simple  sale 
of  the  goods  been  intended,  it  is  reasonable  to  suppose  that  the 
parties  would  have  used  the  apt  and  ordinary  language  to  ex- 
press that  intent.  But "  the  plaintiff  agreed  to  furnish  material 
for,  and  prepare,  and  fit  the  same  for  putting  up  at  the  steam 
mill  of  Pomeroy,  Bates,  &  Co.,  in  Minneapolis,  four  houses, 
known  and  designated  as  the  Fitzgerald  patent  portable 
houses,"  of  certain  specified  dimensions,  at  a  specified  time, 
and  for  a  specified  price.  The  plaintiff  was  first  to  furnish  or 
provide  the  materials.  Next  he  was  to  "  prepare  "  the  materials 
after  having  furnished  them.  And  thirdly,  he  agrees  to  "fit" 
the  materials  so  prepared,  ready  for  putting  up.  All  these 
different  steps  necessarily  imply  the  performance  of  work  and 
labor,  and  it  would  appear  to  have  been  the  intent  that  this 
labor  should  be  performed  by  the  plaintiff  or  under  his  super* 
vision,  as  the  contract  goes  on  to  state  that  "if  he,  the  said 
plaintiff,  would  furnish  said  materials,  and  prepare  and  fit  the 
same  as  soon,"  etc.,  then  the  defendant  would  pay  the  price 
agreed  upon.  It  is  not  a  contract  for  the  sale  of  houses  as 
such,  for  the  plaintiff  was  not  to  erect  them,  only  to  prepare 
and  fit  the  material  for  erection.  It  is  not  a  contract  for  the 
sale  of  material  in  solidoy  for  it  does  not  appear  that  even  the 
materials  were  in  existence  at  the  time  of  the  contract,  certainly 
not  in  the  shape  and  form  in  which  they  were  required  to  be 
by  the  contract.  Using  language  in  its  ordinary  acceptation, 
we  must  conclude  that  the  plaintiff  agreed  to  make  or  prepare 
these  materials,  and  that  it  would  not  have  been  a  compliance 
with  the  contract  had  he  purchased  them,  ready  for  delivery 
or  putting  up  as  required  by  the  agreement.  The  contract  not 
only  implies  but  states  that  certain  labor  is  to  be  performed 
by  the  plaintiff,  and  also  blends  together  the  price  of  the  thing 
and  compensation  for  work,  labor,  skill,  and  material,  so  that 
they  cannot  be  discriminated,  and  thus  brings  it  within  the 
rule  laid  down  by  Parsons  above  cited. 

This  view  I  think  is  sustained  by  the  authorities  in  analogous 
cases.  In  Hight  v.  Ripley^  19  Me.  137,  the  defendant  agreed 
with  the  plaintiff  to  fiimish  as  soon  as  practicable  one  thousand 
or  one  thousand  two  hundred  pounds  of  malleable  hoe-shanks 
agreeable  to  patterns  left  with  him;  and  to  furnish  a  larger 
amount  if  required  at  a  diminished  price.  The  court  held  that 
this  was  a  contract  for  the  manufacture  of  the  articles  referred 
to,  and  not  within  the  statute.    The  case  at  bar  is  a  much 
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stronger  one  in  favor  of  the  plaintiff  than  Hub.  The  same  may 
be  remarked  with  regard  to  the  case  of  Mixer  y.  Howarthj  21 
Pick.  205  [32  Am.  Dec.  256].  And  it  is  difficnlt  to  see  wherein 
the  case  at  bar  differs  in  principle  from  that  of  Croobhanl  v. 
BurriU,  18  Johns.  58  [9  Am.  Dec.  187],  and  SeweU  v.  Fitch,  8 
Cow.  215,  the  agreements  mentioned  in  which  were  held  not 
to  be  within  the  statute.  It  is  reasonable  to  suppose  that  the 
material,  that  is,  the  wood  out  of  which  the  wagon  in  the  case 
above  dted  was  to  be  made  existed,  but  not  in  the  form  re- 
quired by  the  plaintiff,  that  is,  prepared  and  fitted  for  the  pur- 
pose of  a  wagon.  So,  in  the  present  case,  the  material  fixr  these 
houses  may  have  been  in  existence  at  the  time  of  making  the 
contract  in  the  log  or  some  crude  state,  but  not  in  the  karm 
required  for  the  houses. 

The  case  of  Dotons  v.  SosSy  23  Wend.  270,  cited  by  the  coun- 
sel for  the  respondent,  is  easily  distinguishable  firom  the  fore- 
going and  the  case  at  bar.  That  was  an  agreement  for  the 
purchase  of  wheat,  a  part  of  which  was  to  be  thrashed  and 
that  which  was  thrashed  at  the  time  of  the  contract  was  to  be 
again  cleaned.  Here,  although  work  was  to  be  done  by  the 
seller  upon  or  concerning  the  thing  contracted  for,  it  was  not 
of  the  kind  to  change  either  the  form  or  character  of  the  thing 
sold.  The  wheat  was  actually  in  existence  at  the  time  the 
contract  was  made,  and  no  change  could  be  effected  upon  the 
thing  itself  by  the  labor  performed,  but  the  change  effected 
would  be  rather  upon  other  substances  connected  with  the 
wheat.  So  in  Seymour  v.  Davisy  2  Sandf.  239,  which  was  an 
agreement  for  the  sale  of  cider,  the  seller  to  refine  it  l>efore 
delivery.  The  article  itself  was  in  existence  at  the  time  of 
making  the  contract  (at  least  such  seems  to  be  the  inference), 
and  neither  its  nature  nor  form  would  be  changed  by  the  labor 
to  be  performed  upon  it. 

The  strongest  case  that  I  find  in  support  of  the  view  taken 
by  the  counsel  for  the  respondent  is  that  of  Thompson  v. 
Maceroni,  3  Bam.  &  Cress.  1.  Justice  Littledale,  in  giving  the 
the  opinion,  says,  that  ^4t  appears  to  me  to  be  sufiBicient  if,  at 
the  time  of  the  completion  of  the  contract  the  subject-matter 
be  goods,  wares,  and  merchandises."  We  are  not  aware  that 
any  American  case  has  taken  this  broad  ground,  and  had 
such  been  considered  the  settled  law  in  this  country  on  this 
subject,  a  number  of  the  decisions  above  cited  are  in  direct 
conflict  with  it. 

It  is  urged  by  the  counsel  for  the  respondent  that  these 
'^Fitsgerald  portable  houses"  were  a  patented  right;  that  no 
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one  save  the  plaintiff  had  a  right  to  perfonn  the  work  and 
labor  requisite  to  prepare  the  subject-matter  of  the  contract 
fbr  delivery,  and  that  it  was  that  patent  and  the  right  to 
manufacture  that  he  sold.  If  this  were  the  fact,  it  is  not  ap- 
parent that  it  necessarily  brings  the  contract  within  the  pur^ 
view  of  the  statute.  But  it  is  sufficient  to  state  that  it  nowhere 
appears  from  the  pleadings  that  the  houses  mentioned  were  to 
be  constructed  under  any  valid  or  existing  patent.  If  such 
were  the  fact,  and  the  respondent  would  derive  any  advantage 
from  it,  it  should  not  have  been  left  to  mere  inference  from  the 
name  of  the  article  only,  but  should  have  been  set  forth  by 
proper  allegations  in  the  pleadings. 

It  may  be  added  that  where  doubts  may  exist  as  to  the  con- 
struction of  a  contract  with  reference  to  tiie  statute  of  frauds, 
the  doubt  should  be  given  in  favor  of  sustaining  the  contract, 
rather  than  to  declare  it  void.  It  may  well  be  questioned 
whether  the  statute  in  its  present  form  is  productive  of  more 
food  than  evil,  and  there  seems  no  good  reason  for  giving  it  a 
wider  scope  than  may  be  clearly  required  by  the  terms  of  the 
contract  to  which  the  statute  is  sought  to  be  applied. 

The  order  granting  a  new  trial  should  be  reversed,  and  judg« 
menl  below  affirmed. 


ScAnnn  or  Yrajtsm  SBnyuLD  vm  Iabieallt  Oorbkboid:  OanUler.  Ormu^ 
40  Am.  Deo.  864. 

AdiKiSMSHT  TO  MjosuwAoruBM  FkBsovAur  n  voT  Bale  ymaa  Sxat- 
vn  ov  Frutss:  BM  y.  MMUrM,  44  Am.  Deo.  247;  Oadadm  v.  Lamee, 
S7]iL648|  MkoerY.ff<martk,921d,a^mi/b^25S$FkixUy.  Swift,  W  Id.  2Ui 
M»v.  AMom  4OI1L  09a 


Fbttingill  V.  Moss. 

[i  iCnmsoTA,  922.] 

I^DTT  OV   ShXBIIV  VTQN    SUiVJUB  OW   IlTJllJNiTi'lON  UPON    HiM  BUCRAUIIJICI 

ExaouTEOH  Sals  is  to  note  that  fact  upon  the  execatioDy  and  desist  from 
farther  proceedings  under  it»  retaining,  however,  hjs  levy,  and  if  at  the 
end  of  sixty  days  from  his  receipt  of  the  exeontion  no  notice  of  the  disso- 
Intian  of  tiie  injunction  reaches  him,  then  he  should  retnm  the  exeoatioD, 
detailing  the  &ots  in  his  retam;  bat  if,  daring  the  life  of  the  exeoatioD, 
it  has  been  relieved  from  the  injonction,  then  he  sboold  advertise  tins 
property  again  onder  his  original  levy,  and  proceed  to  sell  in  the  ordi- 
naiy  way. 
AwoinunfENT  bt  Shebhv  ot  Bxbodtzon  Sau  to  Futubb  Dat,  upok  his 
BiDro  SsBVXD  WITH  IiTjuvonoN  restraining  the  sale,  is  hregulsr,  and 
in  oontravention  of  the  injanotion;  and  the  fact  that  the  adjoommenl^ 
by  ohanoe,  was  to  a  time  after  the  injonction  was  dissolved,  does  mak 
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help  fhe  matter;  and  a  sale  made  at  eaoh  time  will  beTaoated,  where  the 
judgment  creditor  ia  the  purchaser. 

filLB,  WHXTHXR  OV    BSAL  OB    PXBSONAL  PbOPXETT,  MADB  AJTEB   ReTTRH 

Dat  OV  Execution,  is  not  Ibbegulail 
JuDQUNT  Creditors  Who  Purchase  under  their  Own  Judgments  are 
NOT  Protbcibd  from  irregularities  in  the  sale  as  other  purcjiasers  are, 
under  the  Minnesota  statute,  which  is  designed  to  encourage  bidders  by 
insuring  certainty  of  title. 

Appeal  from  an  order  vacating  a  sale  of  real  estate  under  ex- 
ecution. An  injunction  was  issued  and  served  upon  the  6beri£P 
restraining  the  sale,  and  upon  receiving  it,  he  adjourned  the 
sale  to  a  future  day.  He  made  the  sale  pursuant  to  the  notice 
of  adjournment  upon  that  day,  which  was  after  the  injunction 
had  been  dissolved,  and  after  the  return  day  of  the  execution. 

Sanbomy  French^  and  Lu/ndy  for  the  appellant. 
Smith  and  Oilman^  for  the  respondents. 

By  Court,  Flandrau,  J.  The  question  of  the  propriety  of 
the  injunction  which  was  issued  in  the  case  of  Moss  v.  PettingMj 
8  Minn.  217,  and  served  on  the  sheriff  to  restrain  the  execution 
in  this  action,  was  discussed  and  decided  on  an  appeal  from  the 
order  dissolving  the  same.  It  was  the  duty  of  the  sheriff,  on 
the  service  of  the  injunction  upon  him,  to  note  that  fact  upon 
the  execution  and  desist  from  all  further  proceedings  under  it, 
retaining,  however,  his  levy;  and  if,  at  the  end  of  sixty  days 
from  the  receipt  of  the  execution  by  him,  no  notice  of  tiie  dis- 
solution of  the  injunction  reached  him,  then  he  should  have 
returned  the  same,  detailing  the  facts  in  his  return;  but  if  dur- 
ing the  life  of  the  execution  it  had  been  relieved  from  the  in- 
junction, then  the  sheriff  should  have  advertised  the  property 
again  under  his  original  levy,  and  have  proceeded  to  sell  in 
the  ordinary  way.  His  adjournment  was  irregular  and  in  con- 
travention of  the  injunction;  there  can  be  no  guide  for  such  a 
proceeding,  as  the  injunction  may  or  may  not  be  dissolved, 
according  to  the  facts  which  may  be  alleged  in  the  answer.  The 
fact  that  the  adjournment  by  chance  was  to  a  time  which 
accorded  with  the  vacating  of  the  injunction  does  not  help  the 
matter  at  all;  there  can  be  no  means  of  anticipating  the  decis- 
ion of  the  court  or  regulating  such  a  postponement. 

There  is  no  irregularity  in  the  fact  that  a  sale  is  made  after 
the  return  day  of  an  execution.  '^When  a  sheriff  has  levied 
an  execution  in  due  time,  he  may  complete  the  same  by  sale 
after  the  return  day:"  Devoe  v.  Ellioty  2  Cai.  243.  This  was 
a  case  of  a  sale  of  personal  property,  but  the  same  doctrine  is 
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held  jLn  the  subsequent  case  of  Wood  y.  Colvir^  5  Hill^  228, 
which  was  a  sale  of  real  estate.  There  is  no  reason  for  a  di& 
ference  in  the  application  of  the  rule.  The  sheriff  is  bound  to 
serve  his  process  within  its  life,  but  may  complete  the  execu- 
tion of  it  after  the  return  day. 

The  sale  under  the  adjournment  in  this  case  was  irregular, 
and  the  property  having  been  purchased  by  the  creditor  and 
remaining  in  his  hands,  the  sale  was  properly  set  aside.  Had 
it  been  purchased  by  a  stranger,  section  111,  on  page  572  of 
the  new  edition  of  the  statutes,  would  have  operated  and  saved 
the  sale,  as  that  section  is  designed  to  give  credit  to  and  inspire 
confidence  injudicial  sales  of  property,  and  enoourage  bidders 
to  purchase  by  insuring  certainty  in  the  title  they  may  obtain 
to  those  who  are  not  presumed  to  know  whether  the  sheriff  has 
performed  all  the  preliminary  steps  required  of  him  before  sale; 
but  its  provisions  do  not  extend  to  plaintiffs  who  become  pur- 
chasers under  their  own  judgments.  See  TiUman  v.  Jackson^ 
1  Minn.  183,  where  similar  principles  are  involved  under 
another  provision  of  the  statute  in  relation  to  sheriff's  sales  on 
executions. 

Order  afl&rmed. 


Balm  ov  Lavd  jurm  Rktuxv  Dat  ov  Euouutihw  m  Voids  Mogen  v. 
Oomoood,  66  Am.  Deo.  729;  SnM  t.  Mundy,  62  Id.  221.  The  aatboritiM  ooa- 
fliot  on  this  point:  See  Freeman  on  Bzecationay  sea  106^  and  note.  Per- 
■omalty  may  be  sold  after  return  day  of  writ:  Evans  t.  Oavemor,  64  Am.  Dec. 
172.  A  flheriff  who  commenoes  the  execation  of  hU  writ  by  a  levy  before  the 
retnm  day  may  complete  it  by  a  sale  after  such  day:  Barrett  v.  McKamt^  24 
llinn.  23,  citing  the  principal  case. 

Judgment  Ckkditob  Who  Pubchasis  at  Exboution  Salb  ia  not  pnr- 
cbaser  for  a  valoable  conaiderationy  and  is  preenmed  to  be  cognisant  of  every 
fact  and  circnmatance  pertinent  to  hia  judgment  and  the  sale:  WiUiamM  t. 
HoUingtworth,  47  Am.  Deo.  627;  CaldtoeUY,  WaUen,  66  Id.  692. 


Pabkeb  v.  Smith. 

[8  MIHNB80TA,  240.] 
COKSTITUTIOK    18  NOT    OfBBATIYX  UMTIL  AJTBB    US  ADOFTIOir  BT   PBOPL% 

and  does  not  change  any  rights,  duties,  requirements,  or  obligations  that 
were  croated  by  or  dependent  upon  any  territorial  act,  until  it  haa 
received  such  sanction. 
Quautigations  roB  Ofrgb  Rbquibxd  bt  Tkbbitobzal  Law  abb  Rsqinsm 
TO  EuoiBniiTT  of  a  candidate  for  such  office,  though  at  the  same  election 
there  is  submitted  to  and  adopted  by  the  ^ote  of  the  people  a  state  con 
■titation  which  changes  those  qualifications. 
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QiTALinGAnoir  ov  Gavdidatb  fob  OmcB  as  to  Rbbidsncb  ahoold  be  con- 
snmmate  at  the  time  of  the  election,  and  it  will  not  do  that  the  period  ti 
completed  before  the  party  qualiiies  or  enters  upon  the  duties  of  the 
office. 

In  Actions  AOAinaT  One  Unlawfully  Uoldino  Offiob»  Statutes  of  Mis- 
NE80TA  permit  two  separate  and  dissimilar  interests  to  be  nnited:  one, 
that  of  the  territory  in  preventing  any  one  not  duly  chosen  from  exercis- 
ing official  functions;  the  other,  private  in  its  nature  as  to  who  shall  ex- 
ercise them,  and  enjoy  the  emoluments  thereof.  The  cause  of  action  is 
perfect  against  the  defendant,  if  the  private  interests  are  not  united. 

Action  commenced  by  the  attorney-general,  and  entitled 
Territory  of  Minnesota  ex  rel.  Eklward  F.  Parker  against  Se- 
prrave  Smith.  The  complaint  was  afterwards  amended  by 
adding  the  xuime  of  the  relator  as  a  party  plaintiff.  The  com- 
plaint alleges  that  Parker  was  duly  elected  to  the  office  of  dis- 
trict attorney  of  Dakota  comity  for  a  term  of  two  years  at  a 
general  election  held  October  9,  1855,  under  the  laws  of  the 
territory,  and  that  no  successor  had  been  elected,  or  had  quali- 
fied thereto.  That  the  defendant  Smith,  on  October  13, 1857, 
was  voted  for  without  authority  of  law  for  that  office,  and  on 
January  6,  1858,  qualified  and  entered  upon  the  discharge  of 
its  duties.  That  upon  the  day  of  the  election  the  defendant  wai 
not  eligible  to  the  office  since  he  had  not  lived  in  the  territory 
during  six  months  next  preceding  the  day  of  the  election.  The 
defendant  demurred  to  the  amended  complaint  on  the  ground 
that  there  was  a  defect  of  parties  plaintiff,  and  that  it  appeared 
from  the  allegations  of  the  complaint  that  the  defendant  had 
resided  in  the  state  six  months  before  he  qualified  and  entered 
upon  the  discharge  of  the  duties  of  the  office.  Demurrer  sus- 
tained, and  judgment  for  the  defendant.  Writ  of  error  sued 
out  by  the  attorney-general  and  the  relator.  In  other  reepecii 
the  opinion  states  the  case. 

E.  F,  Parker  J  in  propria  persona^  and  L.  EmmeUf  aUame^ 
general^  for  the  plaintiffs  in  error. 

L.  and  S.  Smithy  for  the  defendant  in  error. 

By  Courts  Flandrau,  J.  During  the  territorial  existence  of 
Minnesota,  a  residence  of  six  months  in  the  territory  was  neces- 
sary to  the  eligibility  of  any  officer  under  its  laws:  Laws  of 
1854,  p.  104,  sec.  3. 

When  a  constitution  was  formed  preparatory  to  becoming  a 
state,  a  different  rule  was  adopted,  which  cut  down  the  neces- 
sary period  of  residence  to  four  instead  of  six  months:  Const., 
art.  7,  sees.  1,  7     But  the  constitution  was  not  operative  until 
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After  its  adoption  by  the  people,  and  did  not  change  any  rights, 
duties,  requirements,  or  obligations  that  were  created  by  or 
dependent  upon  any  territorial  act  until  it  had  received  such 
sanction.  All  elections  of  officers,  and  every  innovation  upon 
the  territorial  form  of  government  made  by  the  constitution, 
were  necessarily  dependent  and  conditioned  upon  its  adoption 
by  the  people. 

At  the  election  in  October,  1857,  at  which  the  constitution 
was  submitted,  there  were  two  distinct  elections,  although  held 
on  the  same  day  and  at  the  same  places  for  convenience.  This 
was  absolutely  necessary  in  the  event  of  the  constitution  being 
rejected  by  the  people,  in  which  case  all  the  votes  cast  for  any 
of  the  officers  created  by  the  constitution  would  have  been  of 
no  effect,  and  the  whole  state  scheme  would  have  fiEdlen  to  the 
ground,  and  the  territorial  form  of  government  would  have  con- 
tinued as  if  no  such  election  had  taken  place,  and  all  the  offi- 
cers, from  delegate  to  congress  to  those  of  precinct  jurisdiction, 
elected  under  territorial  laws,  would  have  entered  upon  their 
functions  precisely  as  they  did  the  previous  year.  It  cannot 
be  said,  therefore,  that  the  constitution,  or  any  of  its  provis- 
ions, in  any  manner  changed  or  influenced  either  the  eligibil- 
ity of  the  candidates  for  such  offices  or  the  qualifications  of 
the  electors  who  voted  for  them.  Nor  do  its  words  import  any 
such  intention.  The  constitution  is  for  the  state,  not  for  the 
territory,  and  when  section  1  of  article  7,  after  saying  who  shall 
vote,  adds,  ^'  for  all  officers  that  now  are,  or  hereafter  may  be, 
elective  by  the  people,"  it  has  reference  to  a  time  after  it  shaU 
have  become  a  constitution,  vested  with  authority,  and  has 
reference  to  all  officers  then  to  be  elected,  whether  under  terri- 
torial laws  or  its  own  provisions:  the  six  months'  residence 
qualification  then  yields  to  the  four,  as  prescribed  by  that  sec- 
tion, but  not  before.  It  follows  that  a  six  months'  residence 
in  the  territory  was  necessary  to  the  eligibility  of  a  district  at- 
torney elected  at  the  October  election  of  1857,  the  office  being 
created  under  a  territorial  law:  R.  S.  69. 

This  qualification  of  residence  should  be  consummate  at  the 
time  of  the  election,  and  it  will  not  do  that  the  period  of  pro- 
bation is  completed  before  the  party  qualifies  or  enters  upon 
the  duties  of  the  office.  This  must  be  so,  or  different  periods 
of  residence  would  suffice  for  the  same  office  under  different 
circumstances  of  election.  When  a  person  is  elected  to  a  ter- 
ritorial county  or  precinct  office  for  the  regular  term,  his  duties 
do  not  commence  until  the  succeeding  January;  but  when 
elected  to  the  same  office  to  fill  a  vacancy,  he  qualifies  and 
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enters  upon  the  duties  of  the  office  at  once:  R.  S.,  63,  sees.  45, 
46.  It  cannot  mean  that  a  longer  time  of  residence  is  neces^ 
sary  for  an  officer  who  is  elected  to  fill  a  vacancy  than  is  requi- 
site for  him  to  fill  the  full  term;  yet  such  would  be  the  inevi- 
table result  if  the  doctrine  contended  for  by  the  defendant  in 
error  should  prevail. 

The  defendant  in  error,  not  having  resided  within  the  terri* 
tory  six  monttis  prior  to  the  election  of  1857,  was  not  el^ble 
to  fill  the  office  of  district  attorney. 

The  attorney-general  is  empowered  to  bring  an  action  on  his 
own  information,  or  upon  the  complaint  of  a  private  party, 
against  any  one  who  usurps,  intrudes  into,  or  unlawfully  holds 
or  exercises  any  public  office,  civil  or  military:  R.  S.,  411,  sec. 
5.  The  statute  very  wisely  makes  provision  not  only  to  settle 
the  question  of  the  right  of  the  defendant  to  the  office  he  seeks 
to  hold,  but  allows  any  person  interested  to  be  joined  with  the 
territory  as  a  plaintiff,  and  the  whole  question  of  the  rights  of 
both  parties  to  be  settled  in  the  action,  so  that  the  usurper 
may  be  ousted  and  the  claimant  installed.  Judgment  may 
also  be  rendered  in  the  action  for  the  damages  the  claimant 
may  have  sustained  by  the  usurpation  of  his  rights:  Id.  53, 
sees.  7-12,  both  inclusive. 

There  are  two  separate  and  dissimilar  interests  allowed  to 
be  united  in  this  action:  the  one,  that  of  the  territory,  in 
preventing  any  one  not  duly  chosen  fix>m  exercising  official 
functions;  the  other,  private  in  its  nature,  as  to  who  shall  ex- 
ercise them  and  enjoy  the  emoluments  thereof. 

The  cause  of  action  is  perfect  against  the  defendant,  if  the 
private  interests  are  not  united,  and  if  joined  and  defectively 
averred,  there  might  be  a  misjoinder  of  parties  plaintiff.  The 
complaint  clearly  avers  the  ineligibility  of  the  defendant,  and 
we  think  shows  the  plaintiff  entitled  to  hold  the  office.  It 
alleges  his  election  in  1855,  which  would  make  his  r^ular 
term  end  on  the  first  day  of  January,  1857:  R.  S.,  p.  53,  sec 
45;  p.  69,  sec.  1;  but  should  no  one  be  elected  and  qualified 
at  the  succeeding  election,  he  would  hold  over:  R.  S.,  p.  85, 
sec.  5.  The  complaint  alleges  that  no  one  was  elected  as  a 
successor,  and  also  that  he  has  not  otherwise  lost  the  office 
by  resignation,  removal,  or  disqualification;  these  allegations 
leave  him  entitled  to  hold  it;  the  votes  cast  for  the  defendant 
could  in  no  way  influence  his  rights  to  continue  after  the  ex- 
piration of  the  regular  term,  and  until  his  successor  is  elected 
and  qualified. 
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The  court  below  clearly  erred  in  Bostaiiiing  the  demurrer  to 
the  amended  complamt,  and  the  judgment  thereon  is  leversedy 
and  case  remanded. 

Bmmett,  C.  J.,  having  been  attorney-general  for  the  tenl* 
toiy,  took  no  part  in  the  decision  of  this  cause. 


OoirninrnoKAL  FBomBmoK  AQAotm  Ba-BJKjnov  or  Suiaifis  doat  no! 
apply  to  thow  penons  who  hold  each  office  at  the  time  d  the  edoptifln  d  the 
eooetitntioDy  hut  only  to  euoh  ae  ahonld  be  elected  vndir  Hx  Aofe  t.  OOm,  (tt 
Am.  Deo.  140. 


CiTT  OF  St.  Paul  v.  Shitz. 

[8  MnniBsoTA,  207.] 

Orrr  ar  St.  Paitl  is  Liable  iob  Acts  and  CoirnLAcn  or  AtiT^brmtcn 
OF  BtAOH  Ward,  who  by  the  city  charter  are  given  the  powara  of  street 
oommisaioiiiers  to  conij'act  concerning  the  streets,  sewei%  efee.,  of  their 
reapective  wardi,  for  the  charter  reserves  to  the  oommon  eoQneil  of  the 
dty  a  general  snpervision  and  control  over  their  prooeedinga. 

Whxn  Cmr  Undebtakbs  Improvement  of  Street,  whwhir  st  GaAi>- 
ZNO  OR  Otherwise,  it  is  boond  to  take  care  that  what  it  oanaea  to  be 
done  shall  not  endanger  the  safety  of  the  pnblic. 

Cnr  Bkplotino  Ck>NTRA0T0R  TO  Construct  Pubuo  Wobx  ia  responsible 
for  such  dangers  as  are  incident  to  and  consequent  upon  the  nature  of 
the  work  itself;  but  as  to  those  dangers  that  result  from  an  improper 
execution  of  it,  its  liability  may  be  limited  by  the  terms  of  the  contract 
imder  which  the  work  is  performed. 

Ohrr  IB  Liable  to  One  Who  Falls  into  Unguarded  Excavation  made 
under  and  pursuant  to  the  oontract  by  a  contractor  employed  by  the  city 
to  grade  a  street,  though  no  prior  duty  devolved  upon  the  city  to  keep 
the  street  in  a  safe  condition. 

Whess  Butt  Rests  upon  Cut  to  Keep  Street  in  Sape  Condition,  the 
city  is  liable  for  accidents  arising  from  a  failure  to  repair  damages  or 
remove  obstructions  occasioned  by  natural  causes,  over  which  it  had  no 
control  or  agency,  such  as  the  washing  of  a  street  by  excessive  rains;  but 
where  no  such  duty  exists  no  such  liability  arises,  but  to  charge  the  cor- 
poration, it  must  have  been  in  some  way  instrumental  in  occasioning  the 
injury. 

Gnr  EupLOTiNQ  Contractor  to  Grade  Strxkt  is  Liasui  >ob  Neqli- 
OKNOE  OF  HIS  EuPLOTEES  in  leaving  an  excavation  i^t^gna-i^Ail,  where 
the  contract  reserves  to  the  city  a  supervisory  and  directory  power  over 
the  work  and  the  manner  of  its  performance,  for  this  makes  the  city  the 
altimate  superior,  and  the  employees  of  the  contractor  its  aervants. 

Action  by  Seitz  against  the  city  of  St  Paul  for  damages 

alleged  to  ha^e  been  received  through  the  negligence  of  certain 

Bervants  or  agents  of  the  city.    The  caee  was  referred  to  a 

referee  to  report  specially.  He  found  that  Fourth  streety  the 
Am.  Dm.  Vol  LZXiv-ia 
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locus  in  quo,  had  been  dedicated  by  the  owners  as  a  street 
That  the  street  commissioners  ordered  the  street  to  be  graded, 
and  awarded  the  contract  to  Nash.  It  had  not  been  used  as  a 
street  prior  to  grading.  The  referee  describes  the  street  as 
containing  a  deep  ravine  and  a  precipitous  hill  in  the  block 
wherein  the  accident  occurred.  Nash  commenced  grading, 
and  in  excavating  through  the  hill,  a  pit  or  hole  was  dug  into 
which  the  plaintiff  fell.  No  guards  were  set  or  other  means 
employed  to  protect  the  same  from  danger,  and  Seitz  fell  into 
it  while  passing  along  at  night.  Upon  tiie  filing  of  the  report, 
plaintiff  moved  for  judgment,  which  was  granted,  against  the 
opposition  of  the  defendant.  The  defendant  then  sued  oat 
this  writ  of  error. 

Henry  J.  Hom^  for  the  plaintiff  in  error. 

/.  and  C.  D.  OilfiUan^  for  the  defendant  in  error. 

By  Court,  Flandrau,  J.  Although  the  charter  of  the  city 
of  St.  Paul  assigned  to  the  aldermen  of  each  ward  therein  the 
duties  and  powers  of  street  commissioners  for  their  several 
wards,  and  authorizes  them  to  contract  for  the  '^  making,  grad- 
^Si  repairing,  and  cleansing  of  streets,  alleys,  public  grounds, 
reservoirs,  gutters,  and  sewers  within  their  respective  wards," 
•till  their  acts  and  contracts  in  respect  to  such  duties  are  none 
the  less  the  acts  and  contracts  of  the  city  than  if  done  and 
made  by  the  conmion  council  thereof.  They  cannot  consum- 
mate a  contract  without  the  counter-signature  of  the  city  comp- 
troller, nor  can  they  i>erform  any  act  that  is  not  subject  to 
review  by  the  common  council  of  the  city,  upon  the  appeal  of 
any  party  aggrieved.  The  effect  of  these  provisions  of  the 
charter  is  simply  to  distribute  the  exercise  of  the  powers  and 
duties  of  the  corporation  concerning  its  streets,  etc.,  among 
certain  of  its  local  officials,  giving  them  the  power  in  their  par- 
ticular localities  or  districts  to  originate  and  prosecute  such 
improvements  or  changes  as  they  may  deem  proper,  reserving 
to  the  city  at  large,  through  its  coumion  council,  a  supervision 
and  control  over  all  their  proceedings  by  means  of  appeal. 

One  of  the  principal  objects  and  purposes  of  a  municipal 
corporation  is  to  furnish  those  additional  and  increased  facili- 
ties of  travel  to  its  inhabitants,  in  the  way  of  safe  and  com- 
modious streets  and  thoroughfares,  which  are  made  necessary 
by  the  presence  of  a  dense  and  aggregated  population;  and  al- 
though in  repairing  and  improving  streets  already  in  use,  or  in 
projecting  new  ones  to  meet  the  growing  requirements  of  a  city, 
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it  is  generally  just  and  desirable  that  the  locality  or  division 
to  be  immediately  benefited  should  shape  and  influence  the 
work,  and  bear  the  expense,  yet  as  every  part  of  a  city  is  more 
or  less  interested  in  the  condition  of  every  other  part,  it  ia 
quite  as  important  that  there  should  be  a  central  power  to 
check  excesses  and  abuses  arising  from  local  or  other  causes^ 
prejudice  or  passion,  and  insure  that  uniformity  so  essential  to 
beauty  and  utility. 

We  will  not  undertake  to  say  whether  the  legislature  could 
or  could  not  create  several  distinct  political  bodies  within  the 
limits  of  one  city,  each  independent  of  the  other,  and  of  the 
Aggregate  whole,  concerning  its  streets  or  other  internal  mat- 
ters; but  we  are  so  impressed  with  the  complicated  difficulticB 
which  would  arise,  and  the  disastrous  consequences  which 
would  ensue  to  a  city  and  its  inhabitants  from  such  a  condition 
of  things,  that  the  legislature  would  have  to  manifest  such  an 
intention  in  the  most  unmistakable  terms  before  we  would  give 
such  an  effect  to  its  enactments. 

There  is  a  positive  duty  resting  upon  a  municipal  corporation 
to  keep  its  streets  in  such  a  condition  as  not  to  endanger  the 
safety  of  travelers.  This,  however,  must  be  taken  with  some 
qualification.  It  does  not  follow  that  because  pr  vate  individu* 
als  lay  out  their  lands  Ijring  within  the  limits  of  an  incorpo- 
rated city  into  lots  and  streets  that  a  duty  at  once  attaches  to 
the  corporation  to  put  such  streets  in  order,  and  render  them 
safe  for  the  passage  of  travelers.  Such  a  rule  would  place  the 
city  very  much  at  the  mercy  of  individuals,  in  respect  to  its 
improvements  and  expenses,  and  cannot  be  admitted.  We  do 
not  think  such  is  the  law.  The  act  of  dedication  by  the  indi- 
vidual would  confer  upon  the  public  the  undoubted  right  to 
use  the  street  for  the  purposes  of  travel;  yet  if  the  natural  for- 
mation of  the  land  rendered  it  dangerous  of  passage,  it  cannot 
be  said  to  bcr  the  fault  of  the  city  corporation,  either  in  its 
origin  or  its  continuance,  and  travelers  who  frequent  such 
dangerous  localities  must  exercise  sufficient  care  and  prudence 
in  passing  them  to  insure  their  safety. 

It  is  the  peculiar  province  of  the  city  authorities  to  determine 
at  what  time  the  necessities  of  the  city  require,  or  its  finances 
on  the  property  to  be  charged  will  justify,  the  improvement  of 
streets;  and  when  they  decide  to  act,  the  work  may  be  one  of 
a  partial  or  complete  character,  as  in  opening  the  way  to  pedes- 
trians alone,  or  to  general  travel;  but  in  any  evenl^  when  the 
city  undertakes  the  improvement  of  a  street,  whether  by  grad* 
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ing  or  otherwise,  they  are  bound  to  take  care  that  what  they 
cause  to  be  done  shall  not  endanger  the  safety  of  the  public. 
And  here  we  wish  to  be  clearly  understood  in  making  tiie  dis 
tiuction  between  such  dangers  as  are  incident  to  and  conse- 
quent upon  the  nature  of  the  work  itself,  and  those  which  resul* 
from  an  improper  execution  of  it;  the  former  of  which  the  city 
is  in  all  cases  responsible  for,  while  its  liability  in  the  latter 
may  be  limited  by  the  terms  of  the  contract  under  which  the 
work  is  performed.  For  greater  certainty  in  the  statement  of 
this  distinction,  we  will  illustrate  by  reference  to  two  cases 
recently  adjudicated  in  the  court  of  appeals  in  the  state  of  New 
York,  in  one  of  which  a  city  corporation  was  held  responsible 
for  an  injury  sustained  in  consequence  of  a  street  improve- 
ment, and  in  the  other  the  corporation  was  acquitted  from 
liability. 

In  Storrs  v.  City  of  Utiea,  17  N.  Y.  104  [72  Ahl  Dec.  437], 
the  city  decided  to  make  a  sewer  in  Genesee  street  in  that  city, 
and  let  the  work  out  by  contract  to  one  Shippey.  The  con- 
tractor allowed  the  ditch  to  remain  open  and  unguarded  in  the 
night-time,  and  the  plaintiff  drove  a  wagon  into  it  and  was 
injured.  The  city  was  sued,  and  the  defense  was  the  same  as 
made  here — ^that  the  work  was  done  by  contract,  and  the  con- 
tractor was  the  superior  who  was  alone  liable.  There  was  no 
stipulation  in  the  contract  that  guards  or  lights  should  be 
placed  about  the  ditch  for  the  protection  of  the  public. 

Now,  it  will  be  seen  that  the  very  subject  of  tiie  contract  in 
this  case  was  to  make  a  sewer  in  the  street  which  involved  the 
digging  of  a  trench  or  ditch;  this,  in  fact,  was  what  the  con- 
tractor agreed  among  other  things  to  do;  therefore  the  work, 
although  performed  in  strict  conformity  to  the  terms  of  the 
contract,  and  in  every  way  properly  and  correctly,  was  in  itself 
dangerous  to  the  traveling  public  if  not  properly  guarded.  The 
contractor  committed  no  fault;  he  performed  on'  his  part  all 
he  had  undertaken,  as  in  City  of  Buffalo  v.  HoUoway^  7  N.  Y. 
493,  it  was  expressly  held  that  there  was  no  duty  imposed 
upon  him  by  his  contract  to  take  measures  to  prevent  people 
from  falling  into  the  ditch  while  in  progress  of  construction* 

The  principle  under  which  the  city  of  Utica  was  held  re- 
Bponsible  for  the  injury  in  this  case  is  clearly  expressed  in  the 
following  extract  which  we  make  from  the  opinion  of  the  court 
as  delivered  by  Justice  Comstock.  He  says,  at  page  108: 
''The  cause  of  the  accident,  therefore,  was  not  in  the  manner 
In  which  the  work  was  carried  on  by  the  laborers;  if  it  had  been, 
their  immediate  employer,  and  he  only,  was  liable  for  the  in- 
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jury.  But  in  a  sense  strictly  logical,  as  it  seems  to  me,  the 
accident  was  the  result  of  the  work  itself,  however  skillfully 
performed.  A  ditch  cannot  be  dug  in  a  public  street  and  left 
open  and  unguarded  at  night  without  imminent  danger  of 
such  casualties.  If  they  occur,  who  is  the  author  of  the  mis- 
chief? Is  it  not  he  who  causes  the  ditch  to  be  dug,  whether 
he  does  it  with  his  own  hands,  employs  laborers,  or  lets  it  out 
by  contract?  If  by  contract,  then  I  admit  that  the  contractor 
must  respond  to  third  parties,  if  his  servants  or  laborers  are 
negligent  in  the  immediate  execution  of  the  work.  But  the 
ultimate  superior  or  proprietor  first  determines  that  the  exca- 
vation shall  be  made,  and  then  selects  his  own  contractor." 
(Our  case  differs  in  this  point,  but  the  difference  does  not 
affect  at  all  the  principle  under  consideration.)  ''Can  he  es- 
cape responsibility  for  putting  a  public  street  in  a  condition 
dangerous  for  travel  at  night,  by  interposing  the  contract 
which  he  himself  has  made  for  the  very  thing  which  creates 
the  danger?  I  should  answer  this  question  in  the  negative. 
He  may  insert  in  the  agreement  a  clause  that  the  contractor 
shall  provide  lights  or  guards,  but  I  do  not  see  how  even  that 
can  change  the  principle.  The  contractor  in  that  case  would 
be  liable  to  indemnify  his  employer  for  accidents  occasioned 
by  the  neglect  of  the  stipulation,  and,  perhaps,  also  be  liable 
directly  to  persons  injured.  He  might  even  be  liable  to 
the  latter  for  leaving  the  ditch  unguarded  at  night,  without 
any  stipulation  on  his  part.  But  granting  all  this,  it  has  no 
tendency  to  shield  the  ultimate  superior  or  author  of  the  work 
&om  responsibility." 

Now,  had  the  injury  to  the  plaintiff  in  the  above  case  arisen 
from  some  negligence  on  the  part  of  the  contractor  in  the  man- 
ner of  digging  the  ditch,  as  by  a  negligent  or  careless  blast  of 
rock,  then  the  city  would  have  been  exonerated  from  liability^ 
because  the  contractor  alone  had  control  of  this  department  of 
tiie  work,  and  the  doctrine  of  respondeat  superiory  by  which  such 
cases  must  be  determined,  would  alone  reach  him,  the  principle 
of  corporate  duties  not  being  applicable. 

In  the  case  of  Peck  v.  Mayor  etc.  of  New  York^  8  N.  Y.  222, 
the  city  made  a  contract  with  one  Foster  to  furnish  all  the 
materials  and  regulate  a  street  in  the  city  of  New  York.  Foster 
sublet  to  one  Riley  all  the  blasting  of  rocks  on  the  job.  Riley, 
in  carelessly  and  negligently  conducting  a  blast,  injured  the 
wife  and  killed  one  of  the  children  of  the  plaintiff.  The  suit 
was  prosecuted  against  the  city,  and  the  court  held  that  the 
defendant  was  not  liable,  because  the  contract  under  which  the 
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work  was  done  made  the  contractor  independent  of  the  city  as 
to  the  manner  of  its  execution;  or  in  other  words,  the  docMne 
of  respondeat  superior  did  not  apply  to  the  city,  tiie  contractor 
not  being  the  servant  or  agent  of  the  corporation.  In  the  lan- 
goage  of  the  court:  "  If  the  injured  party  attempts  to  recover 
for  his  loss  against  any  other  than  him  who  is  guilty  of  the 
wrongful  act,  it  can  only  be  on  the  ground  that  the  relation  of 
principal  and  agent,  or  master  and  servant,  exists  between  the 
party  sued  and  the  party  doing  the  act.  The  contract  made 
between  the  defendants  and  Foster  to  do  the  job  of  work  in 
question,  according  to  the  doctrine  of  Blake  v.  Ferris^  5  N.  Y.  48 
[55  Am.  Dec.  304],  and  the  cases  which  that  is  supposed  to 
nave  followed,  does  not  constitute  the  eontractor  the  agent  or 
servant  of  the  defendant,  the  employer." 

These  two  cases  clearly  define  the  distinction  which  we  wish 
to  present  between  causes  of  action  which  arise  from  the  negli- 
gence of  contractors  in  the  manner  of  performing  such  work, 
which  makes  them  alone  liable,  and  causes  of  action  which 
arise  by  reason  of  the  very  subject  of  the  contract,  when  there 
is  no  question  about  the  manner  in  which  it  is  executed,  in 
which  the  corporation  is  liable.  In  the  first  case  the  corpora- 
tion is  guilty  of  no  fault;  in  the  last,  by  causing  an  obstruc- 
tion to  be  placed  in  the  street,  and  thereby  rendering  its 
passage  unsafe,  it  is  derelict  in  duty  in  not  surrounding  it  with 
the  necessary  safeguards. 

Keeping  this  distinction  in  view,  we  will  endeavor  to  make 
an  application  of  the  principles  we  have  been  discussing  to  the 
facts  of  the  case  at  bar.  We  are  cited  by  the  defendant  to  the 
cases  of  Blake  v.  Ferris,  5  N.  Y.  48  [55  Am.  Dec.  804],  and 
Peck  V.  Mayor  etc.  of  New  York,  8  Id.  222,  above  commented 
upon,  to  sustain  the  theory  of  the  defense.  The  first  contains 
an  excellent  discussion  of  the  doctrine  of  respondeat  superiorj 
and  the  last  correctly  applies  the  principles  so  discussed  to 
the  facts  of  that  case.  We  do  not  conflict  with  either  of  them 
in  the  result  we  arrive  at,  but  adopt  the  reasoning  of  both. 

It  may  be  said  that  the  liability  of  the  corporation,  in  Storrs 
V.  City  of  Uticay  17  N.  Y.  104  [72  Am.  Dec  437],  arose  from 
the  prior  duty,  which  was  obligatory  upon  the  city,  to  keep 
Qenesee  street  in  good  condition,  and  as  no  such  duty  de- 
volved upon  the  city  of  St.  Paul  in  regard  to  Fourth  street,  the 
locus  in  quOy  prior  to  the  commencement  of  this  work,  that  the 
case  fails  in  applicability.  Conceding  that  the  city  was  not 
obliged  to  keep  Fourth  street  in  good  order  and  repair,  does  it 
follow  that  it  had  any  right  to  "  dig  a  pit  or  hole  several  feet 
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deep  and  extending  across  said  Fourth  street,"  either  by  its 
own  servants,  or  cause  it  to  be  done  by  contract,  and  leave  the 
same  unguarded  and  unprotected  ?  The  corporation  may  not 
have  been  responsible  for  the  dangers  to  which  travelers  were 
exposed  from  the  natural  irregularities  and  imperfections  in 
the  street,  but  it  seems  to  me  that  it  is  quite  illogical  to  con- 
clude from  this  premise  that  it  enjoyed  the  same  immunity  as 
to  injuries  caused  by  dangers  of  its  own  creation.  If  the  grad- 
ing of  the  street  involved  the  digging  of  this  "pit  or  hole," 
into  which  the  plaintiff  fell,  and  the  referee  reports  that  it  was 
dug  "  under  and  pursuant  to  said  contract,"  then  the  city  was 
placing  a  dangerous  obstruction  in  the  street  which  did  not 
previously  exist,  and  it  was  bound  to  see  that  no  one  was  in- 
jured by  its  acts.  We  think,  in  all  such  cases,  corporations 
are  responsible  under  the  principles  of  the  case  of  jS^^otts  v. 
City  of  Utica,  17  N.  Y.  104  [72  Am.  Dec.  437],  and  that  where 
a  prior  duty  exists  to  keep  the  street  in  safe  condition,  it  can- 
not divest  itself  of  its  obligation  in  this  respect  by  contracting 
to  have  the  danger  guarded;  whether  it  could  or  not  in  a  case 
like  the  one  at  bar  is  less  certain. 

The  distinction  between  cases  in  which  there  is  a  duty  rest- 
ing upon  a  city  to  keep  a  street  in  safe  condition  and  cases  like 
the  one  at  bar,  where  no  such  duty  exists,  is  this:  that  in  the 
former  the  city  is  liable  for  accidents  arising  from  a  failure  on 
.its  part  to  repair  damages,  or  remove  obstructions  occasioned 
by  natural  causes  over  which  it  had  no  control,  and  in  which 
it  had  no  agency,  such  as  the  washing  of  a  street  by  excessive 
rains,  and  similar  occurrences,  while  in  the  latter  no  such  lia- 
bility would  arise,  but  to  charge  the  corporation  it  must  have 
been  in  some  way  instrumental  in  occasioning  the  injury. 

But  let  us  examine  the  case  under  the  principle  of  respondeat 
euperiory  and  see  whether  the  stipulations  of  the  contract  under 
which  the  work  was  done  do  not  establish  the  relation  of  mas- 
ter and  servant  between  the  city  and  Nash  and  his  employees. 
The  charter  provides,  sec.  3:  "The  said  street  commissioners 
shall  have  power  to  order  and  contract  for  the  making,  grading, 
repairing,  and  cleansing  of  streets,  alleys,  pubUc  ground,  reser- 
voirs, gutters,  and  sewers  within  their  respective  wards,  and  to 
direct  and  control  the  persons  employed  therein." 

Their  power  to  make  a  contract  at  all  rests  upon  this  section, 
and  the  statute  evidently  designs  that  they  shall  retain  that 
supervisory  and  directory  power  over  the  details  of  the  work 
and  the  manner  of  its  performance  which  is  so  valuable  to  the 
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citizen  in  protecting  his  person  and  property  against  the  care- 
lessness of  irresponsible  contractors.  The  commissioners  and 
Nash  seem,  in  this  contract,  to  have  had  the  same  views  of 
their  powers  and  duties  which  we  entertain.  They  have  stipu- 
lated as  to  the  style  and  extent  of  the  work,  the  time  of  its 
completion,  and  the  amount  and  manner  of  the  compensation, 
all  of  which  matters  are  addressed  to  the  results  of  the  contract, 
and  bind  both  the  parties,  beyond  the  control  of  either.  Such, 
for  instance,  is  the  effect  of  the  stipulation  that  "the  whole 
street  when  completed  to  arise  in  the  center  thereof  eighteen 
inches."  This  is  beyond  the  control  of  either  party  without 
the  consent  of  the  other.  The  city  could  not  demand  that  the 
center  should  be  elevated  twenty  inches;  nor  could  Nash  insist 
that  sixteen  was  sufficient.  But  they  have  also  inserted  this 
stipulation:  "The  work  to  be  under  the  direction  of  the  street 
commissioners."  What  work?  They  have  specially  provided 
for  the  character,  appearance,  and  extent  of  the  work  when 
completed,  and  we  have  seen  that  in  these  matters  the  com- . 
missioners  have  no  right  to  interfere.  What,  then,  is  this 
stipulation  to  operate  upon?  Evidently  the  manner  of  the 
performance  of  the  work  already  contracted  for.  For  instance, 
if  blasting  is  necessary,  they  may  insist  that  each  blast  shall 
be  so  smothered  as  to  prevent  injury  accruing  to  adjacent  prop- 
erty, or  persons  passing.  If  excavations  are  to  be  made  in  the 
vicinity  of  houses,  they  may  insist  that  the  necessary  steps ' 
shall  be  taken  to  provent  them  being  undermined. 

Certain  parts  of  the  contract  are,  by  the  nature  of  the  law 
under  which  it  is  made,  taken  from  the  control  of  the  city 
officials.  Yet  the  feature  upon  which  the  relation  of  master 
and  servant  chiefly  depends  is  required  by  the  law  to  be 
inserted  in  the  contract,  and  in  this  instance  was  obeyed.  The 
city  therefore  made  the  employees  of  Nash  its  own  servants  in 
the  performance  of  this  work,  and  stand  responsible  for  inju- 
ries arising  &om  a  negligent  execution  of  it  as  the  ultimate 
superior.  If,  therefore,  the  casualty  occurred  in  consequence 
of  the  fault  of  the  workmen  employed,  the  liability  is  charge- 
able back  upon  the  city  upon  the  principle,  Qui  fadt  per  alium^ 
facit  per  se. 

The  clause  in  the  contract  under  which  the  work  was  done 
in  Peck  v.  Mayor  of  New  Yorh^  8  N.  Y.  222,  was  that  Foster,  the 
contractor,  should  "conform  the  work  to  such  other  directions 
as  should  be  given  by  the  street  commissioners  and  one  of  tha 
oity  surveyors,"  and  an  effort  was  made  to  fix  a  liability  upon 
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the  city  by  reason  of  it;  but  the  court  very  properly  held  that 
it  did  not  constitute  Foster  the  immediate  agent  or  servant  of 
the  defendant,  and  was  nothing  more  than  a  stipulation  for  a 
change  of  the  specification  of  the  work  as  stated  in  the  contract 
at  fixed  prices  provided  therein,  but  did  not  give  them  any 
control  over  the  contractor  as  to  the  manner  or  otherwise,  in 
which  he  should  conduct  the  blasting.  The  charter  of  St. 
Paul  gives  the  commissioners  the  right  to  direct  and  control 
the  i>ersons  employed,  which  is  a  very  difierent  affair. 

We  think  it  unnecessary  to  discuss  the  point  made  by  the 
plaintiff,  that  the  city  is  liable  as  the  owner  of  the  land  upon 
which  the  pit  was  dug.  The  case  of  Bvsh  v.  Steinmanj  1  Bos. 
&  Pul.  404-409,  upon  which  this  view  is  mainly  based,  has 
been  often  doubted  by  high  authority,  and  has  been  limited  in 
its  force  to  cases  of  nuisance.  The  defendant  is  liable  in  either 
of  the  views  we  have  presented,  and  the  judgment  should  be 
affirmed. 


LiABiLiTT  ov  Gnr  as  AmofsD  nr  Emflotmsnt  ov  CosTitAOTOE.-^Ilan* 
dran,  J.,  in  the  principal  case,  falls  into  the  error,  rery  natnial  and  nnforta- 
nately  frequent,  of  stating  propositions  which,  though  tnie  enough  if  rigidlj 
fettered  to  the  facts  of  the  case,  are  materially  variant  from  the  tme  rolee  of 
law  when  taken  alone,  unbound  from  the  circumstances  in  the  mind  of  the 
judge  at  the  time.  He  says,  much  too  broadly,  that  a  city,  in  grading  or 
otherwise  improving  a  street,  is  liaUe  for  "such  dangers  as  are  incident  to 
and  consequent  upon  the  nature  of  the  work  itself,"  and  are  sometimes  not 
liable  for  such  da^^ers  as  "result  from  an  improper  execution  of  it,"  since 
the  contractor,  under  the  terms  of  the  contract,  may  be  the  ultimate  supe- 
rior, and  solely  liable.  This  is  a  very  surprising  statement  as  it  stands,  and 
imposes  upon  a  city  a  liability  of  prodigious  weight.  Such  dangers  and  dam- 
ages as  are  necessarily  "incident  to  and  consequent  upon  the  nature  of  the 
work  itself  "  form  the  great  and  distinguiBhing  exception  to  the  city's  liabil- 
ity. It  is  very  seldom  that  a  street  can  be  graded,  or  a  sewer  constructed, 
without  injury  to  some  property,  if  it  be  nothing  more  than  that  the  street  is 
rendered  impassable  during  th6  progress  of  the  improvements.  Yet  for  such 
injuries  as  these,  which  are  necessarily  incident  to  and  consequent  upon  the 
nature  of  the  work  itself,  no  one  would  for  a  moment  consider  a  city  responsi- 
ble. For  such  injuries,  it  could  never  be  liable,  unless  it  had  no  authority  to 
prosecute  the  work.  '  Yet  the  ultimate  decision  of  the  principal  case  is  un- . 
doubtedly  correct.  And  at  the  time  he  uttered  this  too  broad  statement,  the 
learned  judge  undoubtedly  had  in  mind  a  perfectly  proper  and  logical  rule^ 
and  errs  merely  in  the  statement  of  it.  This  is  apparent  from  a  further  read- 
ing of  his  opinion,  and  from  a  reading  of  his  citations  of  authorities  which  fol- 
low the  statement  in  question,  and  from  which,  undoubtedly,  it  was  deduced. 
He  had  in  mind  the  city's  liability,  as  affected  by  the  employment  of  a  con- 
tiactor,  when  he  made  the  statement  in  question,  as  well  as  when  he  said  with 
pdrfect  truth  that  the  city's  liability  for  dangers  resulting  from  an  improptr 
execution  of  the  work  may  be  limited  by  the  terms  of  the  contvact  under 
which  the  work  is  performed.    What  he  mtended  to  express  was,  probably. 
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■omething  like  this:  A  dty  who  employs  a  contractor,  who,  by  the  terms  of 
the  contract  is  the  ultimate  superior  with  respect  to  the  improper  execution 
of  the  work,  is  nevertheless  liable,  if  it  employs  him  to  do  an  unnecessary 
work  which  from  its  nature  is  dangerous,  such  as  to  construct  an  unguarded 
ditch  or  excavation  in  a  street  (the  ditch  or  excavation  may  be  necessary,  but 
its  unguarded  condition  is  unnecessary,  and  is  necessarily  dangerous,  hence 
the  procuring  the  construction  of  such  a  dangerous  structure,  the  danger 
being  unneoessary  to  the  sewering  or  grading  of  the  street^  is  in  this  case  the 
basis  of  the  city's  liability);  but  for  the  necessary  and  unavoidable  dangers 
and  damages  consequent  upon  the  prosecution  of  a  municipal  improvement^ 
neither  the  city  nor  the  contractor  is  liable.  A  familiar  example  of  this  is 
the  falling  of  the  fence  of  an  adjoining  owner  necessarily  caused  in  the  grad- 
ing of  a  street:  Ma^for  etc  qfMome  v.  Omberg,  73  Am.  Deo.  748,  and  note  750L 
On  the  other  hand,  though  the  city  is  generally  liable  for  the  negligent  and 
improper  execution  of  a  public  work,  this  liability  may  be  limited  by  the 
terms  of  the  contract  under  which  the  work  is  done,  and  which  may  make 
the  contractor  the  person  ultimately  liable.  A  city  has  certainly  no  right  to 
procure  the  erection  of  an  unnecessary  structure  which  is  dangerous  and  ii^u- 
liousy  and  whether  it  hires  the  workmien  itself,  or  employs  a  contractor  to  do 
■o^  it  is  equally  liable,  but  for  the  dangers  and  damages  necessarily  incident 
to  and  consequential  upon  the  construction  of  an  authorised  improvement  a 
dty  is  not  liable.  This  subject  is  discussed  at  length,  with  numerous  cita- 
tions of  authorities,  in  the  note  to  Perry  v.  C%  qf  Worcester,  66  Id.  434-442. 
Excavations  should  be  guarded:  Id.  437.  A  dty  is  liable  for  injuries  received 
from  an  unguarded  excavation  made  in  a  public  street  by  a  contractor  em- 
ployed by  the  dty:  Starrer,  CUyqfUtica,  72Id.  437,  andnote441.  Where 
the  dty  retains  control  and  direction  of  the  work,  it  is  liable  for  an  injury 
resulting  from  the  negligence  or  misconduct  of  the  contractor  or  his  servant 
or  agent:  Harper  v.  JUikoauiee,  30  Wis.  376,  dting  the  prindpal  case. 

LxABUJiT  ow  Municipal  Gobporations  iob  Damaoxs  ibok  DiFBomn 
HiOHWATB,  KTO.:  Storre  v.  Oitjf  qf  Utioa,  72  Am.  Dec  437;  OU^  OouneU  t. 
Gilmer,  70  Id.  562,  note  570;  HMnrd  v.  Cii^  qf  Ckmoord,  69  Am.  Dea  520^ 
note  535,  citing  prior  cases. 

loABiLirr  ov  Emflotzb  vob  Aoib  ov  CoirraAiTiOB.— Ibis  subjeot  ii  di^ 
cussed  in  the  note  to  Sttme  t.  CkeMre  B.  B.  Corp.,  51  Am  Deo.  200L 


BlAOK   V.    BbISBIK    &    BlGELOW. 

[8  MiNXTSSOTA,  860l] 

Two  Thin€»  abb  NBOBsaABT  TO  GivB  JuBisDionoK  IS  OABinsHian 
pROOXEDiNoa  under  the  Minnesota  statute:  one,  that  the  prindpal  action 
is  founded  upon  contract  express  or  implied,  or  upon  a  judgment  or  da- 
cree;  the  other,  that  an  affidavit  has  been  made  and  filed,  setting  forth 
the  iudebtedness,  etc.,  of  the  party  to  be  garnished. 

Oabnibheb  NonviED  or  Ibbboxtlabttt  ov  GABznsuMXHT  AKD  ov  Ab- 
aiONMurr  to  Third  Pabtt  of  his  indebtedness  to  the  prindpal  defend- 
ant must  protect  himself  by  presenting  these  facts  in  the  garnishment 
proceedings,  otherwise  he  will  be  estopped  from  setting  up  the  ganush* 
ment  judgment  in  defense  of  an  action  by  the  assignee  against  him. 
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Action  on  contract  by  Brisbin  &  Bigelow  against  Black, 
who  set  Tip  that  he  had  paid  the  debt  upon  a  judgment  in  gar- 
nishment proceedings  obtained  against  him.  Judgment  for 
the  plaintiff  and  writ  of  error  sued  out  by  the  defendant. 

John  B.  Sanborrij  for  the  plaintiff  in  error. 
William  R.  Snidery  for  the  defendants  in  error. 

By  Court,  Flandbau,  J.  The  case  herein  discloses  that 
Black  was  indebted  to  one  Webb  in  the  Bom  of  ninety-five  dol- 
lars. That  on  the  fourteenth  day  of  July,  1859,  Crumby  sued 
Webb,  and  commenced  a  proceeding  of  garnishment  against 
Black,  in  said  suit,  to  procure  the  transfer  of  this  debt  to  him. 
That  he  made  an  affidavit  to  procure  the  garnishee  summons, 
and  left  it  with  his  attorneys,  who  thereupon  issued  the 
garnishee  summons  without  filing  the  affidavit,  and  it  was 
0erved  upon  Black.  That  on  the  fifteenth  day  of  July,  the 
day  after  the  garnishee  simnnons  was  served  on  Black,  but 
before  the  filing  of  the  affidavit,  Webb  assigned  the  demand  of 
ninety-five  dollars,  which  he  held  against  Black,  to  Brisbin  & 
Bigelow,  the  defendants  in  error.  That  Black  was  at  once, 
and  before  the  filing  of  the  affidavit,  notified  of  the  fact 
that  the  demand  had  been  assigned  to  Messrs.  Brisbin  & 
Bigelow,  and  also  of  the  fact  that  the  garnishee  proceedings 
against  him  were  irregular  in  that  no  affidavit  had  been  filed. 
Black  paid  no  attention  whatever  to  this  information,  but 
suffered  the  proceedings  in  garnishment  to  go  on  without  ob- 
jection or  protest  until  judgment  was  perfected  against  him 
upon  his  own  disclosure. 

There  are  two  things  necessary  to  give  a  court  jurisdiction 
of  proceedings  in  garnishment,  under  our  statute:  one,  that  the 
principal  action  is  "  founded  upon  contract  express  or  implied, 
or  upon  a  judgment  or  decree; "  the  other,  that  an  affidavit  has 
been  made  and  filed,  setting  forth  the  indebtedness,  etc.,  of  the 
party  to  be  garnished.  No  summons  can  be  properly  issued 
without  the  existence  of  these  prerequisites:  R.  S.,  c.  91,  sees. 
1,  2,  p.  451.  The  only  way  that  Brisbin  &  Bigelow  could 
assert  their  rights  was  to  notify  Black  of  the  assignment  and 
the  irregularity  of  the  proceedings.  They  would  not  have  been 
permitted  to  appear  in  the  suit  and  make  the  objections;  and 
good  faith,  at  least,  should  have  induced  Black  to  present  them 
to  the  court,  before  swearing  that  he  was  indebted  to  Webb, 
as  he  must  have  done  before  judgment  could  have  passeil 
against  him.    A  party  is  bound  to  protect  himself  in  judicial 
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iold,  assigned,  and  trausfened  unto  the  plaintifft  all  of  said 
goods,  wares,  and  merchandise,  etc.,  and  which  emhraoed  all 
the  property  of  the  said  Markley,  held  or  owned  hj  him,  either 
as  sniriving  partner  or  individnally,  not  by  law  exempt  from 
execution  (except  certain  real  estate  of  small  value  conveyed 
by  deed  or  mortgage  by  the  said  Markley  at  the  same  time  to 
other  parties)  and  which  included  the  property  taken  by  the 
defendants.  The  bill  of  sale  is  set  forth  in  the  answer,  and  is 
an  absolute  sale  and  transfer  of  the  property  therein  described, 
for  the  expressed  consideration  of  thirteen  thousand  dollars. 
The  instrument  was  acknowledged  and  filed  u/the  register's 
office  March  28, 1859. 

The  answer  further  allies  that  at  the  same  time,  and  as  a 
part  of  the  same  transaction  and  agreement,  the  plaintifis  eze^ 
euted  and  delivered  to  the  said  Markley  a  written  agreement, 
of  which  the  following  is  a  copy,  to  wit: 

''  Know  all  men  by  these  presents,  that  whereas  we,  Charles 
B.  Truitt^  Bobert  W.  D.  Truitt,  Samuel  L.  Creutzborg,  and 
John  F.  Bennet,  partners  as  Truitt  Brothers  &>  Co.,  of  Phila- 
delphia, state  of  Pennsylvania,  parties  of  the  first  part,  have 
on  this  twenty-eighth  day  of  March,  A.  D.  1859,  purchassd  of 
Isaac  Markley,  party  of  the  second  part,  all  the  stock  of  mer- 
chandise, notes,  bills,  and  book-accounts  belonging  to  him 
either  individually  or  as  surviving  partner  of  the  late  firm  of 
Markley  &  Kern,  for  the  agreed  sum  and  price  of  twelve  thou- 
sand seven  hundred  and  seventy-nine  dollars  and  ninety-eight 
cents,  which  the  parties  of  the  first  part  have  receipted  and  paid 
to  him,  and  whereas,  there  is  included  in  said  sale  and  transfer 
of  said  property  some  eight  or  ten  thousand  dollars  of  notes 
and  book-accounts,  which  at  the  present  time  both  parties  to 
this  agreement  and  to  said  sale  consider  as  nearly  valueless, 
and  the  said  sale  or  transfer  being  made  on  that  basis;  but 
which,  if  times  should  improve,  may  be  of  considerable  value. 

^'  Now,  therefore,  in  consideration  of  the  premises,  and  to  the 
end  that  no  advantage  may  be  realized  or  taken  of  said  Isaac 
Markley  or  of  his  creditors,  we,  the  parties  of  the  first  part,  do 
promise  and  agree  that  if,  after  disposing  of  all  the  goods  and 
merchandise  transferred  to  us  in  the  ordinary  course  of  busi- 
ness, as  shall  seem  to  us  best,  and  collecting  all  that  we  are 
able  to  collect  from  the  notes  and  accounts  transferred  to  us,  it 
shall  be  found  that  we,  the  parties  of  the  first  part,  have  realized 
over  and  above  all  expenses,  time,  services,  and  the  said  amount 
of  twelve  thousand  seven  hundred  and  seventy-nine  dollars 
and  ninety-eight  cents,  and  the  interest  thereon,  any  sum  or 
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amount  whatever,  that  the  same  overplus  shall  be  subject  in 
our  hands  to  the  payment  of  such  debts  of  Markley  <&  Kern  as 
said  Markley  shall  order. 

"And  we,  the  parties  of  the  first  part,  do  promise  and  bind 
ourselves  to  keep  a  true  and  correct  account  of  the  moneys 
realized  by  us  from  said  goods,  merchandise,  and  notes  and 
accounts,  and  to  pay  any  overplus  that  may  be  realized  by  us 
to  the  said  creditors  of  said  Markley  &  Kern,  as  the  said  Isaac 
Markley  shall  designate,  and  pay  the  same  to  the  order  of  said 
Isaac  Markley  on  demand. 

"  In  witness,  etc.  Truitt  Brothers  &  Co." 

The  answer  farther  alleges  that  certain  other  creditors  (whose 
names  were  unknown  to  the  defendants)  of  said  Markley  were 
to  be  paid  from  the  proceeds  arising  from  the  sale  of  said  goods, 
and  &om  the  collections,  should  enough  be  realized,  but  that 
no  provision  was  made  to  pay  anjrthing  to  the  defendants  Wil- 
stack  &  Co.  It  is  further  stated  that  the  plaintiffs  derive  all 
their  right  and  title  to  the  property  from  the  agreements  above 
stated. 

A  reply  was  filed,  setting  up  various  matters,  which  it  is 
deemed  tmnecessary  to  enumerate.  The  defendants  demurred 
to  the  reply,  and  the  demurrer  was  sustained.  The  plaintiffs 
then  sued  out  a  writ  of  error  from  this  court. 

In  the  consideration  of  the  points  raised  by  the  demurrer, 
the  court  is  necessarily  carried  back  beyond  the  reply  to  the 
answer,  and  the  main  question  in  the  whole  case  is  at  once 
presented,  viz.:  Did  the  plaintiffs,  under  the  agreements  set 
up  in  the  answer,  acquire  a  valid  title  to  the  property  in  ques- 
tion, as  against  the  creditors  of  Markley?  And  in  order  prop- 
erly to  determine  this  question,  it  will  be  necessary  to  examine 
the  nature  of  this  conveyance  from  Markley  to  the  plaintiffs. 
And  this  examination  will  embrace  the  agreements  of  the  par- 
ties respecting  the  property  conveyed,  and  the  relation  of  the 
parties  thereto  to  each  other,  and  to  other  creditors,  as  disclosed 
by  the  pleadings. 

The  answer  sets  forth  a  bill  of  sale  from  Markley  to  the 
plaintiffs  of  the  property  in  question,  being  in  terms  an  abso- 
lute conveyance  of  the  property  for  a  consideration  therein 
mentioned.  But  this  was  not  in  fact  the  whole  transaction 
between  the  parties;  for  the  answer  also  states  that  at  the  same 
time,  and  as  a  part  of  the  same  transaction  and  agreement, 
the  plaintiffs,  on  their  part,  executed  to  Markley  an  agreement, 
which  is  also  set  forth  in  the  answer.  This  agreement  shows 
how  the  plaintiffs  were  to  hold,  dispose  of,  and  treat  the  prop- 
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ertj  conveyed,  and  what  they  were  to  do  with  the  surplus  after 
paying  their  debt.  The  answer  also  alleges  that  Markley  was 
insolvent  at  the  time  of  the  execution  of  this  bill  of  sale,  and 
that  the  property  thereby  conveyed  was  all  the  property  of 
Markley  (not  exempt  from  execution),  except  certain  real 
estate  of  small  value  conveyed  at  the  same  time.  These  £acts 
are  not  denied  by  the  reply,  except  that  the  reply  denies  that 
this  conveyance  included  all  the  property  of  Markley  not  ex- 
empt fix>m  execution.  This  denial,  however,  is  altogether  too 
broad  to  avail  the  plaintiffs,  as  it  would  be  true,  if  Markley 
had  only  a  dollar's  worth  of  property  not  included  in  the  con- 
veyance, and  yet  this  would  not  affect  the  legal  character  of 
the  conveyance.  Taking  the  whole  transaction  together,  we 
think  the  conveyance  from  Markley  has  all  the  elements  of  an 
assignment,  and  that  in  legal  effect  it  does  not  differ  fix>m  an 
ordinary  assignment  for  the  benefit  of  creditors.  There  was 
an  absolute  transfer  of  the  property,  placinf;  it  beyond  the  con- 
trol of  the  grantor.  The  plaintiffs  possessed  the  entire  right 
to  sell  the  property  and  collect  the  debts.  They  obligated 
themselves  to  account  to  Markley  on  the  sale  of  the  property. 
And  also  to  pay  over  the  surplus,  after  satisfying  their  debt, 
and  paying  the  expenses  of  disposing  of  the  property  to  Mark- 
ley  or  his  order.  In  other  words,  they  received  this  property 
in  trust  to  so  manage  it  as  to  pay  a  certain  debt,  and  then  to 
pay  over  the  proceeds  further  arising  to  the  assignor  himself. 
The  precise  wording  of  the  instrument  is  immaterial,  where 
the  object  of  the  conveyance  is  manifest 

Every  assignment  in  trust  may  be  considered  as  composed 
of  two  principal  parts — a  transfer,  and  a  trust  or  trusts:  Bur- 
rill  on  Assignments,  84.  "  The  trusts,"  says  this  author,  *'  in- 
dicate the  objects  of  the  transfer;  they  designate  the  purpose:? 
to  which,  the  assigned  property  is  to  be  applied;  and  they  are 
expressed,  for  the  most  part,  in  the  form  of  directions  to  the 
assignee  how  to  dispose  of  the  property  conveyed  to  him."  The 
two  instruments  by  which  this  property  was  conveyed  and 
held  embrace  the  substance  of  the  formal  parts  of  a  general 
assignment:  Burrill  on  Assignments,  238  et  seq.  If  the  con- 
veyance be  in  the  nature  of  an  assignment,  it  must  be  a  gen- 
eral one,  as  the  answer  shows  that  it  embraced  all  the  property 
of  the  assignor. 

It  is  claimed  that  this  conveyance  differs  from  a  voluntary 
assignment  for  the  benefit  of  creditors,  for  the  reason  that  a 
full  and  adequate  consideration  was  paid  for  the  property  by 
the  pUintiffly.    This,  it  is  true,  appears  from  the  bill  of  sale  of 
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Markley,  and  had  that  instrument  as  executed  shown  the 
whole  transaction  between  the  parties,  the  consideration  might 
have  been  sufficient  to  have  sustained  the  conveyance.  But 
the  satisfaction  of  the  debt  of  Markley  to  the  plaintiffs  was 
not  all  the  consideration  moving  the  former  to  make  this  con- 
veyance. It  was  equally  as  important  to  him  that  they  should 
dispose  of  this  property,  and  accoimt  to  him  for  the  surplus, 
as  that  his  debt  should  be  paid.  And  in  accepting  the  prop- 
(Tty  upon  this  condition,  the  plaintiffs  have  placed  themselves 
in  a  position  where  their  rights  as  purchasers  for  a  valuable 
and  adequate  consideration  cannot  be  considered  apart  from 
their  liabilities  growing  out  of  the  trust  which  they  have  ac- 
cepted. It  cannot  be  claimed  that  this  transaction  between 
Markley  and  the  plaintiffs  was  simply  and  only  a  bargain  and 
sale.  That  would  have  only  required  the  execution  of  the  bill 
of  sale  and  the  delivery  of  the  goods.  And  the  plaintiffs  can- 
not claim  that  their  rights  under  that  instrument  shall  be  con- 
sidered, and  their  liabilities  ignored  under  their  contract  with 
Markley,  as  both  agreements  are  part  and  parcel  of  the  same 
transaction.  And  the  conveyance  must  stand  or  fall  by  the 
transaction  taken  as  a  whole,  for  it  is  only  by  considering  the 
whole  that  the  object  and  intent  of  the  parties  can  be  ascer- 
tained. We  do  not  see  that  the  payment  of  a  consideration  to 
Markley  at  the  time  he  made  this  conveyance  to  the  plaintiffs 
gives  them  any  better  title  than  they  would  have  had  by  an 
ordinary  assignment  in  trust  to  pay  their  debt,  with  the  same 
reservation  as  is  now  provided  for  of  the  surplus  to  the  grantor. 
The  consideration  in  either  case  would  be  good,  and  the  objec- 
tion to  the  conveyance  could  not  be  predicated  upon  a  want  oi 
consideration.  ^'  There  can  be  no  question  whether  an  assign- 
ment of  a  debtor^s  property  to  a  trustee  for  the  benefit  of  his 
creditors  is  for  a  valuable  consideration  or  not,  because  the 
debts  due  to  the  creditors  constitute  a  valuable  consideration 
in  the  highest  sense  of  the  term;  and  the  obligation  of  the 
trustee  to  perform  the  trust  according  to  the  provisions  of  the 
deed  is  a  sufficiently  valuable  consideration  so  far  as  he  is  con- 
cerned:" Burrill  on  Assignments,  219.  The  question  of  ade- 
quate consideration  is  seldom  raised  in  conveyances  of  this 
kind,  and  is  not  that  on  which  their  validity  ordinarily  depends. 
A  conveyance  may  be  fraudulent  as  to  creditors  as  well  where 
there  is  an  adequate  and  executed  consideration  from  the 
grantee  as  where  the  only  consideration  on  his  part  is  the  obli- 
gation to  execute  a  trust.    To  hold  otherwise  would  be  to 
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point  oat  to  the  debtor  an  easy  and  convenient  method  to  es* 
cape  the  penalties  of  the  statute  of  frauds. 

Again:  as  this  conveyance  is  not  simply  a  transfer  of  prop- 
erty to  satisfy  a  debt,  neither  is  it  a  mortgage  or  pledge  to 
secure  the  claim  of  the  plaintiffs.  The  grantor  here  has  no 
resulting  interest  in  the  property  conveyed,  upon  payment  of 
the  debt,  as  is  a  usual  if  not  a  necessary,  incident  to  a  pledge  or 
mortgage.  No  forfeiture  or  power  of  sale  is  given  upon  the 
happening  of  any  contingency;  nor  any  language  used,  show- 
ing an  intent  on  the  part  of  the  grantor  to  convey  the  prop- 
erty as  security  for  the  payment  of  his  debt.  Indeed,  it  is  not 
claimed  by  the  plaintiffs  that  such  was  the  intent,  if  we  under- 
stand  the  argument,  although  the  counsel  for  the  plaintiff  in 
error  has  cited  authority  which  seems  to  have  no  application 
to  this  case  unless  this  conveyance  is  to  be  treated  as  a  security 
for  a  debt,  rather  than  an  absolute  transfer.  One  of  these 
authorities  (and  perhaps  the  strongest  for  the  plaintiffs  in 
error),  is  that  of  Ldtch  v.  HoUistery  4  N.  Y.  211.  In  that  case, 
the  court  held  that  a  general  assignment  by  a  debtor  of  his 
property  in  trust  for  the  benefit  of  a  particular  class  of  credi- 
tors, reserving  the  surplus  to  himself,  is  fraudulent  and  void; 
and  that  it  made  no  difference  whether  the  surplus  be  large  or 
small,  or  whether  there  be  none  at  all.  But  that  neither  the 
principle  nor  statute  applies  where  the  assignment  is  to  cred- 
itors themselves  for  the  purpose  of  securing  their  particular 
demands.  In  that  case,  a  party  had  assigned  a  chose  in  action 
to  secure  certain  debts,  providing  that  they  should  be  paid, 
and  the  surplus  returned  to  the  grantor.  The  conveyance  was 
held  to  be  only  a  mortgage  in  legal  effect  But  there  is  a  wide 
difference  between  that  case  and  the  one  at  bar:  first,  the  con- 
veyance was  of  a  part  only — one  single  item — of  the  debtor's 
property;  and  secondly,  it  was  made  for  the  express  purpose 
of  securing  debts.  And  the  opinion  in  that  case  places  the 
ruling  distinctly  on  the  ground  that  it  was  an  assignment  of  a 
part  only  of  the  property  of  the  debtor.  As  the  case  at  bar  is 
a  general  assignment  if  anything,  the  court  in  the  case  above 
cited  hold  such  an  assignment  void,  and  say  that  '4t  is  imma- 
terial whether  the  purpose  to  transfer  all  his  property  in  effect 
appears  upon  the  face  of  the  assignment,  or  is  established  by 
extrinsic  evidence;  in  either  case,  the  whole  trust  is  void.'' 
And  fCirther,  that  'Hhe  effect  of  such  an  assignment  is  to  with- 
draw the  property  of  the  debtor  from  legal  process,  and  to  com- 
pel creditors  to  await  the  execution  of  the  trust  before  they  can 
reach  the  surplus  reserved  to  the  former.    As  those  creditors 
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who  are  excluded  from  the  benefits  of  the  assignment  cannot 
enforce  its  execution,  they  are  necessarily  hindered  and  de- 
layed, and  consequently,  in  legal  contemplation,  defrauded." 
The  court  say,  in  that  case,  that  the  complainant  acquired  a 
lien  upon  the  interest  of  the  assignor  the  moment  his  bill  was 
filed,  and  consequently,  that  he  had  not  been  hindered  or  sub 
tained  any  other  injury,  etc.  The  reason,  therefore,  given  for 
the  decision  in  that  case,  does  not  apply  in  this,  as,  if  tine  con- 
veyance stands,  the  creditors  have  no  remedy  or  recourse  upon 
the  property  of  Markley,  at  least  until  the  closing  up  of  this 
trust  The  case  of  Wilkes  v.  Ferris,  6  Johns.  335  [4  Am.  Dec. 
364],  is  also  a  case  of  an  assignment  of  a  part  of  the  debtor's 
property,  and  is  consequently  not  applicable  to  the  case  at 
bar.  So,  also,  in  the  case  of  the  United  States  v.  Hovej  1  Curt. 
551,  there  was  a  conveyance  of  a  part  of  the  lands  of  the  debtor 
in  trust,  by  way  of  mortgage;  nor  was  it  claimed  that  the 
debtor  was  absolutely  insolvent.  The  case  of  Stewart  v.  Eng^ 
lish,  6  Ind.  176,  was  also  a  conveyance  of  a  part  of  the  debtor's 
property,  the  court  saying  that  ^'enough  remained  unsold  to 
satisfy  the  plaintiflT's  demand."  Nor  does  Stevens  v.  Hinckley^ 
43  Me.  440,  show  that  the  grantor  conveyed  all  his  property, 
or  that  he  was  insolvent.  In  short,  we  find  no  authorities  that 
sustain  the  position  that  an  insolvent  may  make  a  valid  assign- 
ment or  conveyance  of  all  his  property  to  one  or  more  creditors 
(leaving  others  unprovided  for),  with  a  trust  to  return  the 
surplus,  after  paying  such  creditor,  to  the  debtor. 

On  the  whole,  therefore,  we  hold  that  this  conveyance  from 
Markley  to  the  plaintiffs  does  not,  in  principle  and  legal  effect, 
differ  from  and  must  be  treated  as  an  ordinary  assignment  of 
a  debtor  for  the  benefit  of  creditors.  As  between  the  parties 
to  the  instrument,  no  question  can  be  raised  as  to  its  validity. 
But  its  effect  upon  the  rights  of  the  creditors  of  Markley  must 
be  determined  by  the  rules  of  law  applicable  to  conveyances  of 
this  nature.  It  will  be  unnecessary  to  enter  into  any  discus- 
sion of  the  question  as  to  whether  an  assignment  or  convey- 
ance containing  provisions  like  the  present  is  prohibited  by 
section  1  of  chapter  51  of  the  revised  statutes.  The  courts 
have  uniformly  held  that  an  assignment  of  an  insolvent  debtor 
providing  for  a  resulting  interest  to  the  assignor  without  pay- 
ing all  the  creditors,  is  of  itself  evidence  of  an  intent  to  hinder, 
delay,  and  defraud  creditors,  and  consequently  void  as  to 
them.  The  legal  effect  of  such  a  conveyance  being  necessarily 
to  hinder,  delay,  and  defraud  creditors,  the  intent  to  do  this 
must  be  presumed  by  the  court,  and  there  is  no  question  to 
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Bubmit  to  the  jury:  Orover  v.  Waheman,  11  Wend.  203  [25 
Am.  Dec.  624];  Wakeman  v.  Orover ^  4  Paige,  41;  Boardman  v. 
HoUidayy  10  Id.  223;  HaH  v.  McFarland,  13  Pa.  St.  182;  Good- 
rich  V.  DownSy  6  ffill,  438;  Doremus  v.  Letois,  8  Barb.  124: 
Leiteh  v.  Hollistery  4  N.  Y.  211;  Dunham,  v.  Waterman^  17  Id.  9 
[72  Am.  Dec.  406];  CoUomb  v.  Caldwell,  16  Id.  484;  Barney  v. 
Gnffin,  2  Id.  365. 

If  a  conveyance  of  this  kind  be  sustained,  it  is  manifest  that 
the  statute  against  fraudulent  conveyances  may  be  easily 
evaded,  and  in  fact  would  practically  be  rendered  nugatory 
and  useless.  An  insolvent  need  only  convey  his  property  to  a 
creditor,  take  a  receipt  for  his  debt,  and  after  the  creditor  has 
sold  sufficient  to  satisfy  his  claim,  dispose  of  the  balance  at 
such  time  as  he  might  see  fit,  and  pay  over  the  proceeds  to  the 
grantor.  The  debtor  would  thus  practically  remain  in  the  full 
enjoyment  of  all  his  property  (except  that  applied  to  the  pay- 
ment of  the  particular  debt  he  chose  to  satisfy),  and  be  enabled 
to  set  his  creditors  completely  at  defiance.  In  case  of  a  con* 
veyance  of  a  large  stock  of  goods  and  merchandise  it  might, 
and  usually  would,  require  one  or  more  years  to  dispose  of  the 
property  in  the  ordinary  course  of  business.  In  conveyances 
of  this  nature,  any  provisions  tending  to  favor  the  debtor  at  the 
expense  of  the  creditor  will  be  narrowly  scrutinized  by  the 
court,  and  must  on  their  face  be  clear  of  all  taint  of  fraud  in 
order  to  be  sustained.  The  whole  of  an  insolvent's  property 
(not  exempt  from  execution)  belongs  of  right  to  his  creditors, 
and  any  device  or  plan  to  prevent  its  taking  this  direction  is 
an  attempt  to  evade  the  law,  and  cannot  be  regarded  with  favor 
by  the  court. 

Considered  as  a  trust  deed,  the  instrument  contains  another 
highly  objectionable  provision.  The  trustees  are  "  to  dispose 
of  the  property  in  the  ordinary  course  of  business."  Such  a 
disposition  would  authorize  a  sale  upon  credit,  and  it  has  al- 
ready been  decided  by  this  court  in  Oreerdeaf  v.  JBdea,  2  ^linn. 
264,  that  a  provision  of  this  character  in  a  deed  of  trust  exe- 
cuted by  an  insolvent  has  the  effect  necessarily  to  hinder,  delay, 
and  defraud  creditors,  and  consequently  is  void  as  to  them. 

It  is  urged  by  the  counsel  for  the  defendants  in  error  that 
this  conveyance  from  Markley  to  the  plaintiffs  is  also  void  as 
to  creditors,  under  section  1,  chapter  50,  page  458,  of  the  re- 
vised statutes,  and  in  support  of  that  position  we  are  cited  to 
several  New  York  authorities.  Among  the  strongest  of  these 
is  that  of  Goodrich  v.  Downs,  6  Hill,  438,  above  cited.  This 
case,  however,  has  been  overruled  (so  far  as  it  holds  the  doc- 
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trines  contended  for)  by  the  court  of  appeals  of  New  York,  in 
an  elaborate  opinion  in  the  case  of  Curtis  v.  Leavitty  15  N.  Y. 
9.  If  the  rule  as  laid  down  in  that  case  be  the  correct  one 
(and  it  seems  to  be  supported  by  the  better  reason),  the  posi^ 
tion  of  the  counsel  on  this  point  cannot  be  sustained.  It  was 
there  held  that  the  statute  applies  only  to  conveyances,  etc., 
primarily  for  the  use  of  the  grantor,  and  not  to  instruments  for 
other  and  active  purposes,  where  the  reservations  to  the  grantor 
are  incidental  and  partial.  As  the  decision  of  this  case,  how- 
ever, does  not  depend  upon  the  determination  of  this  point, 
and  as  it  was  not  fully  argued  by  the  counsel  for  the  plaintiff 
in  error,  the  court  is  not  called  upon  definitively  to  pass  upon 
the  question. 
The  judgment  of  the  court  below  is  affirmed. 


Valttablv  Ck>i!rsn)ERATioN  Will  kot  Make  Fkaudulent  Ck>Nvi5TAiroi 
Vaud:  MUl8  v.  Howeik,  70  Am.  Dec.  331,  and  cases  cited  in  the  note  333; 
Woodv.  Chamben,  Id.  882,  note  384. 

AsaioNMBNT  vos  BENEFIT  OT  Creditobs  Giviho  Trubteb  Disgiuetiomast 
Power  to  Sell  on  Credit  13  Void:  Inloes  v.  American  Exchange  Bank,  69 
Am.  Dec.  190,  note  195,  dting  prior  cases. 

Assignment  Which  does  not  Provide  tor  Payment  aw  All  Debts  ov 
Assignor  before  the  surplus  is  to  be  paid  back  to  him  is  void:  Ooddard  v. 
Bapgood,  60  Am.  Dec.  272,  and  prior  cases  cited  in  the  note  276;  but  where 
all  ibe  debts  are  to  be  paid,  the  mere  insertion  of  a  clause  reserving  the  snr^ 
plus  to  the  grantor  is  not  fraudulent:  Hoffman  v.  MackaU^  64  Id.  637. 
The  principal  case  is' cited  to  the  point  that  a  provision  that  the  surplus  re- 
maining in  the  hands  of  the  trustee  be  returned  to  the  debtor  before  the  pay- 
ment of  all  his  debts  renders  the  assignment  void:  Banning  v.  Sibley,  8 
Minn.  397.  The  Minnesota  statute  enacting  that  all  conveyances  of  goods 
'*  made  in  trust  for  the  use  of  the  person  making  the  same  shall  be  void,"  as 
against  creditors  of  such  persons,  has  no  reference  to  cases  in  which  the 
conveyance  is  made  primarily  and  principally  for  the  use  of  the  grantee,  and 
where  the  reservation  to  the  grantor  is  merely  incidental  and  partial:  Camp 
V.  Thompson^  25  Id.  181.  In  WUcoxon  v.  Annesley,  23  Ind.  295,  the  principal 
case  is  distinguished  on  the  ground  that  there  the  surplus,  after  satisfying 
the  debt,  was  to  be  paid  by  tho  purchasers  over  to  the  vendor;  and  it  was 
held  that  where  a  debtor,  in  failing  circumstances,  sells  his  property  for  full 
value,  and  the  consideration  is  to  be  applied  or  secured  to  the  payment  of  his 
debts,  with  no  purpose  to  delay  other  creditors,  there  can  be  no  fraud  in  the 
teansaction. 

Unlawtul  Intent  AppEABiNa  on  Face  of  Instrument  in  Cases  aw 
Yoluntart  Assignments  would  vitiate  the  conveyance:  Oere  v.  Murray,  6 
Minn.  316,  citing  the  principal  case.  Every  case  of  fraudulent  intent  arising 
under  the  statute  must  bo  submitted  to  the  jury,  unless  the  instrument  carries 
«pon  its  face  the  evidence  of  the  intent:  FtOey  v.  Register,  4  Id.  403. 

The  principal  case  is  cited  in  Chophard  v.  Bayard^  4  Minn.  539.  In 
that  case,  an  insolvent  sold  all  his  goods  not  exempt  from  execution  to  one  of 
his  creditors  by  an  instrument  which  provided  that  the  vendor  might  retain 
possession  of  the  goods  and  scU  and  dispose  of  the  same  in  the  usual  course  of 
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IwiriniWH,  either  at  wfaoleaiJe  or  xetai!,  but  not  at  lees  than  a  certain  price 
mentioaed  in  a  achednle  to  the  iDBtminent,  and  to  acooant  to  the  vendees  aft 
any  and  all  times  for  the  proceeds  of  snoh  sales,  the  vendees  agreeing  to  apply 
such  proceeds  to  the  pasrment  <^  their  daim  against  the  vendor;  that  the 
vendor  should  not  sell  or  incomber  the  goods,  except  by  regular  sale  at 
wholesale  or  retail,  for  cash,  and  account  for  snoh  sale  whenever  called  npoa 
by  tho  vendees;  with  the  right  to  the  vendees  to  take  absolute  poesession  cJ 
all  the  goods  at  any  time,  unless  their  daim  had  been  paid  infoll;  and  it  was 
held,  citing  the  principal  case,  that  the  instrument  hindered  and  delayed 
creditcws,  and  was  void  as  to  them. 


Bennett  v.  Gillette. 

[8  MiNRISOTA,  428b] 

IfiMBiw  ov  Familt  abs  Fbesumxd  to  havx  Authobitt  io  Uin  hk  aoaiefvl 
and  proper  manner  snch  property  of  the  parent  as  is  onstomarily  i^pU- 
eaUe  to  family  purposes. 

On  LwiTBD  BT  PLAnrmys  Dauohtbr  EioHTEBir  or  Nmiram  Tbabs  09 
AaB  to  drive  her  in  the  family  carriage  is  not  liable^  at  least  in  the  al^ 
■ence  of  negligence,  for  the  destruction  of  the  carriage  and  killing  cl  tlie 
horses  through  the  team's  running  away. 

AcnoN  in  the  nature  of  troyer.  Verdict  and  judgment  for 
the  defendant,  and  appeal  by  the  plaintiffl  The  opinion  states 
the  case. 

Sanbomj  Frenchj  and  Ltrnd^  for  the  appellant. 
Brisbin  cmd  BigeloWy  for  the  req>ondent. 

By  Court,  Flaitdrau,  J.  The  plaintiff,  at  the  time  of  tho 
accident  which  forms  the  subject  of  this  action,  resided  a  short 
distance  £rom  the  city  of  St.  Paul,  in  the  country.  His  daughter, 
Leodora  Bennett,  a  young  lady  of  eighteen  or  nineteen  years 
of  age,  who  had  always  resided  in  his  family,  was  on  a  visit  at 
the  home  of  a  friend  in  St.  Paul,  where  she  was  accustomed 
occasionally  to  go.  On  the  morning  of  the  thirtieth  of  August^ 
her  brother,  a  young  man  who  also  resided  in  his  father's 
family,  and  had  the  '^general  control  of  the  plaintiff 's  business 
on  his  farm,"  drove  the  plaintiff's  horses  and  carriage  into  the 
city  to  bring  his  sister  Leodora  home;  on  his  arrival  he  drove 
up  to  the  house  where  his  sister  was,  and  fastened  both  horses 
to  the  fence  near  the  house.  He  then  saw  his  sister  and  in- 
formed her  that  he  had  brought  the  team  in  to  carry  her  home; 
he  then  went  down  town,  leaving  the  horses  where  he  had 
fastened  them.  Shortly  after  this,  the  defendant  came  by  and 
was  accosted  by  Miss  Bennett,  who  informed  him  that  she 
desired  to  see  him,  and  he  went  in.  While  in  the  house  it  was 
suggest  by  some  one,  who  is  unimportant,  that  they  should 
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attend  a  funeral  which  was  to  take  place  at  a  church  at  bouq^ 
distance  from  the  house  where  they  were;  a  lady  present  r«^ 
marked  that  the  distance  was  too  great  to  walk^  and  Mis* 
Bennett  suggested  that  ''there  were  the  horses,  and  he  [thf 
defendant]  could  drive  us  down."  Upon  this  the  defendaij 
unfastened  the  horses,  and  the  party  set  out;  on  the  way  tba 
horses  became  frightened,  something  about  the  carriage  or 
harness  gave  way,  and  the  horses  ran  off,  throwing  the  inmates 
of  the  carriage  out,  dashing  the  vehicle  to  pieces,  and  killing 
themselves.  Upon  this  state  of  facts,  the  plaintiff  brings  an 
action  against  the  defendant  in  the  nature  of  trover  for  taking 
and  converting  his  property.  On  the  trial  below,  the  judge 
charged  the  jury  that  they  "might  take  the  relation  existing 
between  the  plaintiff  and  his  daughter  into  consideration,  with 
all  the  other  facts  and  circumstances  of  the  case,  to  determine 
whether  or  not  she  was  the  agent  of  the  plaintiff  in  regard  to 
the  property  mentioned  and  described  in  the  complaint;^ 
which  charge  was  excepted  to  by  the  plaintiff.  The  jury  foun4 
a  verdict  for  the  defendant,  and  from  the  judgment  enterel 
thereon  the  plaintiff  appeals. 

I  have  been  thus  particular  in  detailing  the  facts  of  the  cas>, 
as  a  slight  difference  in  the  statement  of  them  might  matu- 
rially  change  their  legal  effect.  The  relation  of  parent  and 
child,  existing  between  the  plaintiff  and  Leodora  Bennett,  cou- 
ferred  upon  her  the  right  to  use  in  a  careful  and  proper  man- 
ner such  property  of  her  father  as  was  customarily  applicable 
to  family  purposes;  as,  for  instance,  the  furniture  of  .his  house, 
and,  we  think,  the  family  carriage  and  horses,  subject,  of 
course,  to  those  regulations  which  parental  wisdom  should 
dictate,  and  parental  authority  enforce.  Where  one  person 
uses  the  property  of  another  who  is  as  to  him  a  stranger,  the 
law  implies  a  promise  to  pay  an  equivalent  for  its  use.  Yet, 
where  members  of  the  same  family  do  the  same  thing  in  the 
ordinary  intercourse  of  life,  no  such  implication  wiU  follow, 
but  if  an  action  can  be  sustained  at  all,  an  express  promise 
must  be  averred  and  proved.  In  the  same  way,  where  one  per- 
son performs  work,  labor,  or  services  for  another,  with  his 
knowledge  and  assent,  the  law  will  imply  a  promise  to  pay  a 
fair  remuneration  for  the  benefit  received,  whereas  no  such 
presumption  will  arise  between  members  of  the  same  family 
in  similar  cases,  and  under  similar  circumstances.  Can  there 
be  any  doubt  that  the  child  may  use  the  books  in  the  father's 
library;  hunt  with  his  gun  and  dogs;  sail  in  his  yacht,  and 
•ven  invite  a  friend  to  participate  with  him  in  these  pursuits 


776  Bennett  v.  Oillbtte.  [Minn. 

or  amusements?  We  think  not.  The  law  of  the  land  impoeea 
the  obligation  upon  the  parent  to  famish  the  child  with  the 
necessaries  of  life;  and  the  law  of  nature  prompts  him  to  sup- 
ply those  comforts  and  luxuries  compatible  with  his  social 
position,  which  will  refine  and  elevate  his  mind,  improve  and 
develop  his  body,  and  fit  him  to  assume  the  responsibilities 
and  duties  of  the  citizen.  When  a  parent  furnishes  an  estab- 
lishment for  his  family,  the  law  will  presume  an  authority  in 
the  several  members  thereof  to  enjoy  it,  and  refer  all  questions 
concerning  the  internal  police  of  the  domestic  circle  to  the 
arbitrament  of  the  social  code,  so  long  as  its  differences  do  not 
trench  upon  the  rights  of  others. 

In  this  case,  we  cannot  see  how  there  was  any  impropriety 
in  the  daughter  of  the  plaintiff  using  the  carriage  which  had 
been  sent  into  the  city  for  her  for  any  of  the  general  purposes 
which  such  property  is  devoted  to  in  families,  either  in  con- 
veying her  to  a  friend's,  or  to  church,  as  in  this  instance;  nor 
do  we  think  she  exceeded  the  limits  of  a  prudent  exercise  of 
her  privileges,  by  extending  them  to  her  friends  who  were 
present.  She  certainly  did  not  by  so  doing  violate  any  known 
law  of  courtesy,  but  we  think  exhibited  a  degree  of  forethought 
and  prudence  in  securing  the  services  of  the  defendant  to  drive 
the  horses,  which  was  conmiendable  to  her  judgment.  We  do 
not  think  the  defendant  can  be  said  to  have  taken  the  prop- 
erty at  all,  or  to  have  had  it  under  his  control  or  in  his  custody 
or  possession,  but  he  was  simply  a  passenger  at  the  invitation 
of  the  plaintiff's  daughter,  who  had  competent  and  adequate 
authority,  by  virtue  of  her  relation  to  the  plaintiff,  to  use  the 
carriage  and  hones  for  the  purpose  to  which  they  wer«  being 
applied. 

The  case  does  not  make  out  any  negligence  on  the  part  of 
the  defendant  in  the  manner  in  which  he  drove  or  otherwise, 
and  we  see  no  principle  upon  which  he  can  be  made  liable  for 
the  loss  the  plaintiff  has  sustained.  It  is  one  of  those  un- 
fortunate accidents  for  which  the  law  furnishes  no  redress. 

The  judgment  of  the  court  below  is  affirmed. 

AUTHOBTTT  OV  ChHJ)  TO  USB  PBOFXRTY  OF  ASD  RePBBSXNT  HB  FaBMSTB, 

The  relation  of  parent  and  child  does  not  involve  the  relation  of  principal 
and  agent^  or  of  master  and  servant.  The  parent  has  the  right  to  the  control 
and  custody  of  the  child,  and  the  right  to  his  services  and  earnings,  and  is 
under  an  obligation,  certainly  moral  if  not  legal,  to  maintain  and  edncats 
the  child.  Bat  these  rights  and  duties  create  no  authority  in  the  child  to 
represent  and  bind  its  parent.  "  There  is  no  such  relation  eiisting  between 
father  and  son,  though  the  son  be  living  with  his  father  as  a  member  of  his 
family,  as  will  make  the  acts  of  the  son  more  binding  upon  the  &iiher  than 
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Uie  acts  of  any  other  penon:"  Pond  ▼.  Ewnmel,  43  Mo.  122;  per  Wagner,  J.| 
(hoen  v.  White,  5  Port  435;  B,  0.,  30  Am.  Deo.  672.    The  anthtcity  of  a 
child  to  bind  its  parent  by  its  acts  can  arise  only  out  of  an  express  or  implied 
delegation  of  that  power  by  the  parent.    The  relationship  of  parent  and  child 
gives  to  either  party  to  the  relationship  no  more  authority  to  represent  the 
other  as  agent  than  would  the  relationship  of  uncle  and  nephew,  grandfather 
and  grandson,  or  consinahip.    An  infant  may,  howeyer,  be  an  agent,  if  duly 
authorized,  as  well  as  another  person:  Wharton  on  Agency,  sees.  13-15; 
Story  on  Agency,  sec.  7;  TaUxd  ▼.  Bowen,  10  Am.  Deo.  747.    And  a  child, 
whether  a  minor  or  an  adult^  inay,  of  course,  if  properly  authorised,  that  is, 
authorized  like  any  other  agent,  represent  and  bind  its  parent  in  the  same 
manner  and  to  the  same  extent  as  any  other  agent.    The  principles  of  agency 
are  to  be  applied  here:  Schouler's  Dom.  BeL,  sec.  286.    Where  the  father, 
by  his  conduct,  has  authorized  his  son  to  make  purchases  on  his  aoooont,  ha 
will  be  liable  for  his  son's  purchases,  though  he  instructs  his  son  to  contract 
no  more  debts,  and  places  him  in  charge  of  a  friend,  with  an  instmction  to 
furnish  him  with  necessaries,  proTided  the  plaintiff  is  not  aware  of  this: 
BrycM  y.  Jackson,  4  Conn.  288.    When  a  father  permits  his  minor  son  to  buy 
goods  on  his  credit,  the  fact  that  the  son  has  left  the  &ther  will  not  preyeat 
a  recovery  against  the  latter  for  goods  sold  to  the  son  by  a  party  acting  on 
the  faith  of  the  agency  of  the  son,  and  without  notice  of  the  change  of  rela- 
tion or  circumstances  to  put  him  on  inquiry:  Murpky  ▼.  OUeuMmer,  84  lU. 
89.     A  son  who  had  several  times,  with  his  father's  express  consent^  bought 
goodb  of  a  merchant  in  the  name  and  on  the  credit  of  his  father,  again  bought 
goods  of  the  merchant  in  that  way.    The  merchant  charged  the  goods  to  the 
father,  and  immediately  wrote  a  letter  to  him,  informing  him  thereof  and 
stating  that  he  supposed  it  was  correct,  but  thought  proper  to  give  him  notioe. 
The  father  did  not  answer  this  letter.     It  was  held  that  the  jury  were  war- 
ranted in  inferring  from  the  father's  silence  his  consent  to  the  transaction, 
and  such  consent  was  proof  either  of  an  original  authority  to  the  son,  or  of 
a  subsequent  affirmance  by  the  father:  Thayer  v.  WhUe,  12  Met.  343.    The 
fact  that  the  father  regularly  paid  his  son's  accounts  contracted  with  the 
merchants  of  a  town,  and  threatened  to  notify  the  merchants  to  stop  his 
credit,  shows  an  authority  in  the  son  to  make  purchases,  and  renders  the 
father  liable  for  goods  bought  by  the  son:  Fowthu  v.  Baker,  29  Tex.  139,  140. 
See  Brffon  v.  Jackaon,  eupra;  Murphy  v.  OUenhehner,  eupra.    But  proof  that 
in  one  instance  the  use  by  a  son  of  his  father's  name  upon  negotiable  paper, 
discounted  at  a  bank,  was  known  and  acquiesced  in  by  the  fother,  does  not 
authorize  the  introduction  in  evidence  of  subsequent  similar  acts  for  the  pur- 
pose of  showing  an  implied  authority  in  the  son  to  sign  his  father's  uame^ 
without  proof  that  these  also  were  known  and  aoquiesced  in  by  him:  Oreen" 
Jieli  Bank  v.  CrOffte,  2  Allen,  269.     When  a  father  authorizes  a  merchant  to 
let  his  minor  daughter  have  whatever  she  wanted  out  of  his  store,  the  father 
is  liable,  whether  the  goods  purchased  by  the  daughter  were  necessaries  or 
not:  Harper  v.  Lemon,  38  Ga.  227.    A  parent's  rights  under  a  notice  given 
by  him  not  to  trust  his  son  may  be  waived  by  his  afterwards  paying  bills 
contracted  by  the  son  on  his  credit,  at  least  as  to  the  merchant  to  whom  he 
paid  the  bills:  BaiOey  v.  King,  41  Conn.  365.     A.  father  is  not  liable  for  debts 
contracted  by  a  son,  although  a  minor,  who  is  carrying  on  a  farm  on  his  own 
account,  his  mother  keeping  house  for  him.     And  a  mere  request  to  give  the 
son  credit  would  not  make  the  father  liable  any  more  than  it  would  any  other 
person:  BtuJmeU  v.  BUhyp  Hill  Colony,  28  111.  204.    A  contract  made  by  an 
scent  in  his  own  name  which  would,  as  between  the  agent  and  the  party  he 
contracted  with,  bind  the  agent  personally,  may  nevertheless  be  enforced  by 
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ia  not  enforceable  by  any  rule  of  mnnicipal  law,  and  xa  therefore  not  a  l^ai 
duty  independent  of  statnte:  BdioardB  ▼.  Davis,  16  Johns.  285;  HuiU  t. 
Tfumpmm,  3  Scam.  179;  &  0.,  36  Am.  Dec.  538;  Haynwnd  v.  LoyU  10  Baib. 
483;  see  note  to  CoUbrook  ▼.  StewartgUwiij  64  Am.  Bea  279.  For  example,  a 
child  cannot  by  petition  in  equity  compel  the  parent  to  fomiah  means  for 
education:  In  MaUer  qf  Ryder,  11  Paige,  185.  Therefore,  in  order  to  render 
a  parent  liable  for  neceeaariea  fomiahed  hia  in&nt  child,  it  may  be  aaid  to  be 
nniveraally  conceded  that  there  mnat  be  proved  either  an  express  or  implied 
authority  to  the  child  to  procure  the  necessaries,  or  an  express  or  implied 
contract  on  the  part  of  the  parent  to  pay  for  theuL  From  this  point  two 
Lnes  of  authority  branch  out  and  divide  upon  the  question  aa  to  what  acts  or 
circumatancea  will  juatify  an  inference  of  such  authority  or  contract.  The 
Kngliah  caaea  cited  above,  and  the  American  anthcrities  that  adopt  or  approxi- 
mate to  the  English  rule,  maintain  that  the  implication  of  a  contract  er  au- 
thority muat  be  wholly  independent  of  any  moral  obligation  on  the  parent  to 
Bupport  the  child,  but  muat  foUow  from  auch  facta  and  circumatanoes  aa 
wordd  in  other  caaea  lead  to  auch  an  inference;  while  the  other  line  of  author- 
ity holda  that  a  clear  and  palpable  neglect  of  duty  on  the  part  of  the  parent 
to  aupply  the  child  with  necessaries  will  enable  a  stranger  who  fuxnishes  iiie 
necessaries  to  recover  their  value  from  the  parent.  The  latter  rule  appeals  to 
humanity  but  ia  logically  inconaistent^  for  an  omiaaion  of  duty  from  whidi  a 
promiae  may  be  implied  muat  be  the  omiaaion  of  a  legal  duty  capable  of  en- 
forcement by  prooeaa  of  law:  Kelley  v.  Davis,  49  N.  H.  187, 193.  A  widowed 
mother  haa  the  aame  oontrol  over  and  owea  the  aame  obligation  to  her  minor 
child  aa  the  father  would  have  and  owe  if  alive:  Cfirk*  Indutiriai  Heme  v. 
Fritchey,  10  Mo.  App.  344. 

BZPRBSS  OB  ImPLIBD  AUTHOBITr  TO  PUBCHAaS,  OB  COSTBAOT  TO  PaT  lOB 

Necbbsabies  Fubnishsd  iMFAirr,  muat  be  eatabliahed  in  order  to  hold  tiie 
father  liable  for  their  value:  Mwtimore  v.  WriglO,  6  Mee.  &  W.  482;  Fbtdky. 
TdienuMAe,  1  CSar.  &  P.  5;  Blackburn  v.  Machey,  Id.  1;  Seaborm  v.  MatUfyt  9 
Id.  497;  Baier  v.  Keen,  2  Stark.  501;  ShelUm  v.  Springett,  11  Com.  B.  452;  a 
C,  20  Eng.  L.  &  Eq.  281;  Owenv.  White,  5  Port  435;  S.  C,  30  Am.  Dec  572; 
Allen  V.  Jaeobi,  14  ILL  App.  277;  Mvrphy  v.  OtUnhgimier,  84  HI.  39;  MeMiUm 
V.  Lee,  78  Id.  443;  OoUe  v.  Clark,  Id.  229;  HuM  v.  Thompson,  3  Scam.  179;  & 
0.,  36  Am.  Deo.  538;  Tyler  v.  Arnold,  47  Mich.  564;  Freeman  v.  Bobmson,  38 
N.  J.  L.  383;  Baymand  v.  Loyh  10  Barb.  493;  Todd  v.  Weber,  95  N.  Y.  iai| 
S.  C,  47  Am.  B«p.  20;  Gordon  v.  Potter,  17  Vt.  348;  Vamqfy.  Young,  U  Id. 
260. 

Whkn  AuTHOBirT  OB  CoNTBAOT  WILL  BB  Imflibd. — From  Clear  and  Pal» 
fable  Omission  to  Supply  Necessaries  to  Child  while  Living  at  Heme,  AvAorHy 
or  Contract  is  Implied, — ^While  the  child  ia  living  at  home  sub  potestate  par* 
enOs,  it  ia  to  be  auppoaed  that  hia  father  fumiahea  him  with  thinga  necessary 
to  hia  condition  and  atation  in  life,  and  one  who  under  auch  circumatancea 
Buppliea  the  infant  with  neceaaariea  muat  show  on  the  part  of  the  parent  a 
clear  and  palpable  omiaaion  of  duty  in  thia  reapect^  or  he  cannot  recover  from 
the  parent:  Tompkins  v.  Tompkins,  11  N.  J.  £q.  512;  VanVaUdnburgh  v.  Wat- 
son, 13  Johna.  48;  S.  0.,  7  Am.  Dec.  395;  FarmmgUm  v.  Joms,  36  N.  H.  271; 
Nidiol  V.  Sieger,  6  Lea,  393;  Judge  v.  Barrows,  59  Wia.  115;  Young  v.  Htaier, 
63  Iowa,  668;  EUelY.WaUer,  2  Bradf.  287;  Bogersv.  Turner,  59  Mo.  116; 
Clinton  v.  Borland,  24  Barb.  634;  Townsend  v.  Bumham,  33  N.  H.  270; 
Pidgin  v.  Cram,  8  Id.  360;  Allen  v.  Jacobi,  14  HL  App.  277;  Tylsr  v. 
Arnold,  47  Mioh.  564;  Ktaion  v.  Davis,  18  Qa.  467.    There  muat  certainly 
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be  a  real  uecu  by  the  child,  and  a  clear  omission  to  provide  by  the  parent: 
Tyler  V.  Arnold f  47  Mich.  564.  A  mere  inadequate  provision  for  the  child's 
necessities,  where  the  child  is  living  at  home,  will  not  warrant  the  infer- 
ence of  a  promise  by  the  father  to  pay  others  for  supplying  the  deficiency: 
Bmt  V.  Thamfmm.  3  Scam.  179;^  8.  C,  36  Am.  Dec  538.  An  action  was 
brought  by  a  physician  to  recover  a  bill  of  twenty«five  doUan  for  medical 
MTvicee  rendered  the  defendant's  minor  son,  "in  treating  and  curing  the  son 
of  a  disreputable  diseaae."  He  hSM,  to  recover,  as  the  evidence  showed  that 
the  father  employed  a  faunily  physician,  and  never  refused  to  supply  the  boy 
with  any  necessary  medical  attention;  and  was  igncnnt  of  his  son's  consulta- 
tion and  employment  of  the  plaintiff:  Roger$  ▼.  Ihtmer,  59  Mo.  116. 

But  where,  though  the  child  is  living  at  home,  a  dear  and  palpable  need 
on  the  part  of  the  child,  and  omission  on  the  part  of  the  parent  to  provide 
for  the  child's  maintenance  and  supply  him  with  the  necessaries  of  life,  is 
shown,  it  Lb  held  that  the  law  will  imply  an  agency  in  the  child  to  procure 
each  necessaries,  or  a  contract  on  the  part  of  the  father  to  pay  for  them:  Otoeti 
T.  WkUe^  5  Port  435;  S.  C,  30  Am.  Deo.  572;  FowUeesY.  Baker,  29  Tex.  135; 
Cfromwell  v.  Ber^atnin,  41  Barb.  568;  Tomj^ans  v.  Tomptbu,  11  N.  J.  Eq.  512; 
Van  VaUanburgh  v.  Waiaon,  13  Johns.  480;  S.  C,  7  Am.  Dec  395;  AUen  v. 
Jaeobif  14  HI.  App.  277.  The  questions  to  be  answered  are  whether  the  fathet 
failed  to  provide  suitably  for  the  child,  and  whether  the  things  furnished  were 
necessaries:  Cromwell  v.  Benjamin,  41  Barb.  558;  see  Tompkins  v.  Tompkina^ 
11  "S.  J.  Eq.  512;  Van  Valkmburgh  v.  Wata(m,  13  Johns.  480;  8.  0.,  7  Am. 
Dec  895;  Tylery.  Arnold,  47  Mich.  564. 

Kere  is,  however,  as  we  have  said,  a  line  of  authority  that  holds  that  the 
mere  moral  obligation  or  duty  of  a  parent  to  maintain  his  child  affords  no 
l^gal  inference  of  a  promise  to  pay  a  debt  oontracted  by  the  latter  even  for 
necessaries,  but  that  the  contract  of  the  father  must  be  proved:  Freeman  ▼. 
Bobmeon,  38  N.  J.  L.  383;  French  r,  Benton,  44  N.  H.  30;  and  that  an  omis* 
■ton  of  duty  from  which  a  jury  may  find  a  promise  by  implication  of  law  must 
be  an  omission  of  a  legal  duty,  that  is,  a  duty  capable  of  enforcement  by 
process  of  law:  KeUey  v.  Davie,  49  Id.  187,  193;  and  therefore  the  omission 
of  the  moral  duty  of  supporting  and  maintaining  the  child  is  not  sufficient  to 
raise  the  implication  of  an  authority  or  promise  to  pay  for  necessaries  fur- 
nished: See  also  Raymond  v.  Loyl,  10  Barb.  483;  Mortimore  v.  Wright,  6  Mec 
ft  W.  482,  and  the  other  English  cases  above  cited. 

Absence  from  Home  and  AbandonmerU  by  FcUher, — ^The  law  of  nature  des- 
ignates the  father's  house  as  the  place  where  the  duty  of  support  shall  be 
performed:  ChikoU  v.  Trimble,  13  Barb.  502.  Therefore  a  child  by  volnn* 
tarily  abandoning  the  home  of  his  father  or  remaining  abroad  against  lus  con- 
sent, forfeits  his  claim  to  support,  and  those  who  credit  him  even  for  neces- 
saries must  look  to  him  for  payment;  and  it  'is  no  excuse  that  such  persons 
were  not  aware  that  the  child  was  acting  contrary  to  the  will  of  the  father,  for 
it  is  the  duty  of  those  who  give  credit  to  an  infant  to  know  of  his  precise  situa- 
tion at  their  peril:  Hunt  v.  Thompson,  3  Scam.  179;  8.  C,  36  Am.  Dec.  538; 
Owen  v.  White,  5  Port  435;  S.  C,  30  Am.  Dec  572;  Raymond  v.  Loyl,  10 
Barb.  483^  When  a  minor  leaves  his  father's  house  voluntarily,  for  the  pur- 
pose of  seeking  his  fortune  in  the  world,  or  to  avoid  domestic  discipline  and 
restraint,  the  father  is  under  no  obligation  to  pay  for  his  support:  Angel  v. 
McLeUan,  16  Mass.  28;  a  C,  8  Am.  Dec  118.  The  child  carries  with  him 
oo  credit  on  his  father's  account,  even  for  necessaries:  Weeks  v.  Merrow^  40 
Bfe.  151.    But  for  medical  services  rendered  a  son  at  the  house  of  the  father 
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with  the  knowledge  and  aasent  of  the  father,  the  father  ia  liable  though  the 
•on  had  left  home  against  his  father's  will,  bnt  had  retomed  upon  being  taken 
ill:  Deane  v.  Anim,  14  Me.  26. 

Where,  however,  a  minor  leaves  his  father  for  fear  of  personal  violence  and 
abuse,  and  cannot  with  safety  live  with  him,  the  father  is  liable  for  the  neces- 
sary support  and  education  furnished  the  child  by  a  stranger:  Stamttm  v. 
WUacm,  3  Day,  37;  Weeks  V.  Merrow,  40~  Me.  151;  Parple  v.  Stridsland,  13 
Abb.  N.  0.  473.  So  a  father  who  deserts  or  wrongfully  discards  his  children 
is  liable  for  their  support:  Dennis  v.  Ckarkf  2  Gush.  353;  Oioen  v.  WhUe,  5 
Port.  435;  a  C,  30  Am.  Dec  572. 

Support  cmd  Maintenance  of  Child  by  HekUives. — ^Relatives  who  furmsh  sup- 
port to  a  child  without  makmg  any  demand  upon  the  parent  wiU  be  pre- 
sumed to  do  so  without  any  expectation  of  reward:  JSitel  v.  Walter,  2  Bradf. 
887, 290.  When  a  parent  is  willing  to  support  his  infant  child,  and  a  relative 
without  his  request  but  with  his  assent  receives  the  child  into  his  family  and 
supports  it  as  a  child  of  his  own,  no  agreement  of  the  father  to  pay  for  the 
support  can  be  implied:  CkUeott  v.  Trimble^  13  Barb.  502.  So  one  who  under- 
takes and  agrees  to  support  a  child  without  charge  cannot  call  upon  the  father 
fur  payment  therefor:  Urmtton  v.  Newcomm,  6  Nev.  ^  M.  454;  S.  C,  4  Ad. 
A,  M.  899.  Supporting  a  child  without  expectation  of  compensation  gives  no 
right  to  recover:  Yavmg  v.  Healer^  63  Iowa,  668. 

Circumitanees  from.  FAidi  AiUhoritjf  or  Contract  wSU  be  lf^emd» — 
The  courts' being  anxious  to  enforce  the  moral  obligation  of  the  parent 
permit  the  inference  of  authority  on  the  part  of  the  child  to  purchase,  or  a 
contract  on  the  part  of  the  father  to  pay  for  necessaries  furnished  the  infant 
by  a  stranger,  from  very  slight  evidence:  Fowlhes  v.  Baher^  29  Tex.  135; 
OirU*  Induatrial  Home  v.  FrUchey,  10  Mo.  App.  344,  348;  Law  v.  WWan,  6 
Ad.  ^  £L  718.  Thus,  where  the  father  knows  of  the  circumstances,  and 
n^akes  no  objection,  the  implication  arises,  as  where  it  appears  that  the 
parent  knew  of  the  purchase  and  made  no  dissent,  or  that  he  knew  of  tiie 
sun's  purchasing  on  credit,  and  did  not  within  a  reasonable  time  forbid 
further  credit  being  extended  to  him;  or  that  he  knew  of  the  child's  using 
ttie  goods  or  having  received  them,  and  made  no  objection:  FowQxs  v.  Baher^ 
21)  Tex.  135.  When  medical  services  are  rendered  to  a  minor  while  living  ai 
\JiB  father's  house,  and  with  his  father's  knowledge,  the  father  is  liable: 
Cfoain  ▼.  Tyler,  26  Vt  9;  Deane  v.  Anma,  14  Me.  26.  Where  the  parent 
knew  that  another  was  boarding  his  minor  child,  with  the  expectation  of 
reward,  the  parent  is  liable;  Clarh  v.  Clark,  46  Conn.  586;  see  Thamp&on  v. 
Do/rmy,  4  Md.  Oh.  149.  Proof  of  payment  by  parent  of  former  bills  of  a 
similar  character,  and  the  child's  wearing  the  clothes  while  living  at  home 
with  the  parent,  and  with  his  knowledge,  shows  an  authority  or  ratification 
sufficient  to  prevent  a  nonsuit:  Plotta  v.  Botdmry,  28  N.  J.  L.  146;  see  Law 
V.  Wilkin,  6  Ad.  A;  El.  718.  If  a  father  permits  his  minor  child  to  purchase 
goods  on  his  account,  whether  for  himself  or  the  father,  and  the  father  pays 
for  them  without  objection,  it  will  afford  a  reasonable  presumption  of  agency 
with  full  power  to  make  purchases:  Murphy  v.  OUenkamer,  84  El.  39;  and 
see  cases  cited  under  the  first  subdivision  of  this  note  concerning  how  an 
agency  in  the  child  may  be  implied.  Where  a  father  and  mother  separate 
by  mutual  consent,  and  the  father  permits  the  mother  to  take  the  children 
With  her,  he  constitutes  the  mother  his  agent  to  provide  for  the  children, 
and  is  bound  by  her  contracts  for  necessaries  for  them:  McMiUen  v.  Lee,  78 
Id.  443.    Where  a  parent  places  a  child  with  another  for  support^  and  after- 
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wards  becomes  inrnme,  his  estate  will  be  liable  for  nnc^wsm'ims  famished  the 
child  dnriiig  its  minority:  Oirla*  Industrial  Home  ▼.  FrUehqff  10  Mo.  App. 

On  the  other  hand,  there  are  circamstanoes  which  prohibit  the  inference  of 
an  authority  or  contract.  Merely  permitting  the  child  to  iiye  with  another 
does  not  render  the  parent  liable  for  the  child's  snpport:  J^idge  ▼.  BamwBj 
69  Wis.  116;  Ytmng  ▼.  Heater,  63  Iowa,  668.  Supporting  a  child  without  ex- 
pectation of  compensation  gives  no  right  to  recover  from  the  parent:  Toumg 
r.  HeaUTj  supra;  Umuton  ▼.  Newoovnen,  6  Nev.  &  M.  454;  S.  C,  4  Ad.  ft 
EL  899.  Necessaries  furnished  a  minor  while  she  was  living  away  from  home 
and  receiving  her  own  wages  are  not  chargeable  to  the  fat&er:  OoUe  v.  Clark, 
78  HI.  229;  see  also  Tyler  v.  Arnold,  47  Mich.  664. 

Where  a  dealer  gives  credit  to  the  infaat,  chargmg  the  things  purchased 
to  him  personally  and  not  to  the  parent^  no  agency  or  contract  will  be  implied: 
Gordon  v.  Potter,  17  Vt.  348;  Vame^  v.  Toung,  11  Id.  260;  Bartels  v.  Moore, 
9  I>aly,  235.  A  tailor  furnished  a  student  at  college  with  clothing,  and 
charged  the  amount  to  him.  The  student  was  of  age,  and  while  at  college 
his  father  fnnushed  him  money  to  pay  his  bills,  but  the  father  paid  none  of 
his  son's  bills  himself,  except  by  giving  his  son  money,  and  never  permitted 
h.s  son  to  use  his,  the  father's,  credit.  The  tailor  sued  the  father  but  failed 
ti  •  recover:  Townaend  v.  Bumham,  33  N.  H.  270.  The  jury  are  to  determine 
«  hether  the  authority  of  the  parent  can  be  inferred  from  the  facts,  and  where 
n » evidence  is  given  from  whioh  an  authority  can  be  inferred  the  court  may 
b  struct  that  the  case  is  not  made  out:  Oioen  v.  White,  5  Port.  435;  S.  C,  80 
k  vcL  Dec  572. 

Mobal^Obuoation  as  Considxration  tob  Subsbquxht  Ezfrbbs  Pboiobs 
t4  pay  for  necessaries  furnished  child.  The  mere  moral  obligation  of  the 
fa  ther  to  support  his  children  having  never  been  a  legal  obligation,  or  founded 
u)  K>n  one,  is  not  a  sufficient  consideration  to  support  a  subsequent  express 
p  omise  to  pay  for  necessaries  furnished  his  child  for  which  he  was  not  legally 
obliged  to  pay:  Freeman  v.  Rcbinacm,  38  N.  J.  L.  383;  MiUa  v.  Wyrnan,  3 
P  ck.  207;  CMcott  v.  Trimble,  13  Barb.  602.  The  natural  obligation  to  sup- 
p»  Tt  a  bastard  child  will  uphold  a  contract  to  pay  for  its  support:  Todd  v. 
I»  e&er,  95  N.  Y.  181;  S.  C,  47  Am.  Rep.  20. 

Statxttx  ov  Frauds. — An  oral  promise  to  pay  a  debt  of  his  child,  for 
« liich  the  father  is  not  liable,  is  a  promise  to  pay  another's  debt,  and  if  oral 
ift  within  the  statute  of  frauds:  LooTnia  v.  NewhaU,  15  Pick.  159;  Dexter  v. 
£  kmehard,  11  AUen,  365. 

Liability  iob  Neoessabies  Fubkishxd  ADiHiT  Child. — For  nscessaries 
furnished  adult  children  the  parent  is  not  liable,  in  the  absence  of  contract  or 
authoriiy:  Towneend  v.  Bumham,  33  N.  H.  270;  Haxokina  v.  Hyde,  65  Vt. 
6C;  ATorrtv  v.  Dodge,  23  Ind.  190;  Beackley  v.  IxOa,  63  Iowa,  22.  The  chief 
difference  between  this  case  and  that  of  minor  children  is  in  the  evidence 
u«H:essary  to  establish  a  contract  or  authority  made  or  given  by  the  father. 
We  have  seen  that  slight  evidence  is  sufficient  in  the  case  of  minor  children, 
but  adult  children  are  supposed  to  be  able  to  take  care  of  themselves,  and 
t^e  proof  of  contract  or  authority  in  their  case  must  be  stronger.  Accord- 
i^ly,  it  is  held  that  a  request  by  a  father  to  a  physician  to  attend  his  son, 
toen  of  full  age,  and  sick  at  his  father's  house,  raises  no  implied  promise  on 
tie  part  of  the  father  to  pay  for  the  services  rendered:  Boyd  v.  Sappmgton, 
<  Watts,  247;  Crane  v.  Baudouine,  55  N.  Y.  256.  He  is  not  liable  as  he  is 
ti  the  case  of  minor  dhildren  when  such  services  are  rendered  at  his  house 
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wifh  his  knowiedgo  and  oonaaiit:  Crane  t.  Bamdaidme,  mpra;  BlatUeif  t. 
Ldba,  63  Iawi»  221  Bat  an  agxeement  or  proniMe  mads  at  the  tune  to  paj 
lor  neoeanriee  fomuhed  a  child  oTer  age  is  binding  on  the  father:  PaUom  ▼• 
ffauinger,  69  Pa.  St.  311;  Kemodlt  v.  Oaldwdi,  46  Ind.  163.  PeoqI  tiiat  a 
liktber  eaid  to  a  third  penon  that  he  intended  to  pay  for  the  board  of  Ua 
danghter  of  fall  age  doea  not  amount  to  an  irrjmm  pramiae  to  paj,  bat  it  iaa 
fact  from  whioh  the  jury  may  perhapa  infer  a  previoaa  promiae:  ITood  t.  Oitt, 
lN.J.L.i49.  InJSofdT.  i9fqf9)lN0tfon,4Wstt[ib247»itiaheldthatnpoatha 
qneetion  whether  a  father  is  liable  for  nerwissrinB  faxniahed  hie  adnlt  child 
the  father  may  give  in  evidenoe  the  peeaniaiy  ability  of  the  diild  to  pay. 
The  contrary  is  hetl  in  ybrrU  ▼.  Dodge,  23  Ind.  IMl  The  mere  monl  obE- 
gation  of  the  fatiier  is  not  sofioient  to  aappart  a  promise  to  pay  for  aaoeas^ 
ries  furnished  his  son  o?er  age^  whan  made  after  the  ssiiiuiia  ridered:  JfCik 
T.  Wyman,  3  Pick.  907. 
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Qauanaa  Niw  Tbial  on  Obound  or  Exonsiys  Dakaobi  la  noi  Jwtiflfti 
mlum  the  Terdiet  ib  bo  flagrantly  improper  m  to  evinoe  pewJAn,  prejv  * 
dioe^  or  comiption  in  the  jury. 

JVBT  H18  Pbouliab  Pbovingb  TO  Aflsxss  Damaobb;  and  when,  as  i.4 
aetioins  soonding  in  damages  merely,  the  law  fomishes  no  legal  nla  '4 
maasnreniBnt,  their  verdict  will  rarely  be  set  aside  merely  for  excess. 
It  is  not  enongih  that»  in  the  opinion  of  the  courts  the  damages  are  U^ 

bigh. 

Dmr  ov  Jubt  zk  Oasis  ov  Tobt  sounding  in  damages  ia  to  consider  tb<« 
interests  of  society,  as  well  as  justice  to  the  injured  party,  and,  af t«  r 
daly  weighing  all  the  ciroomstances,  by  their  verdict^  while  they  maV.s 
Just  compensation  for  the  private  injury,  to  inflict  proper  punishment  for 
the  disregard  of  public  duty. 

Iv  MiSHTwarpyi,  Formal  DisrzNonoNs  bstwzen  Actions  abe  Abolisheli, 
and  their  character  must  be  determined  by  the  nature  of  the  grievance, 
rather  than  the  form  of  the  declaration.  Hence  when  the  facts  are  dis- 
tinctly stated,  the  action  will  be  regarded  as  either  in  tort  or  contract; 
having  regard,  first,  to  the  character  of  the  remedy;  and  second,  to  the 
most  complete  and  ample  redress  which,  upon  the  facts  stated,  the  law 
can  afford. 

OoosiB  arb  Inolinxd  to  Consideb,  as  Foundbd  vk  Tobt  aotums  ftgainsl 
common  earners,  to  recover  damages  for  private  injnriM^  unless  a  speoial 
contract  very  clearly  appears  to  be  made  the  ymsofMn  and  objeot  cl  the 
complaint  in  the  declaration. 

The  opinion  states  the  fiEicts* 

/•  2}.  Freeman,  for  the  plaintiff  in 

IT.  P.  HarriSy  contra. 
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By  Coart,  Habbis,  J.  Several  causes  are  assigned  for  error 
in  this  record  by  the  plaintiffs  here,  which  may  all,  however,  bo 
considered  under  the  first;  which  is,  that  "the  damages  aro 
excessive,  and  the  court  erred  in  refusing  a  new  trial." 

The  declaration  contains  a  statement  of  the  facts  constitut- 
ing a  cause  of  action  according  to  our  statute.  Th^  facts 
are,  that  the  plaintiffs  in  error,  being  common  carriers,  defend- 
ant in  error  paid  the  price  demanded  by  plaintiffs  to  be  carried 
fitnn  New  Orleans  to  Quin's  depot,  in  the  county  :^f  Pike,  state 
of  Mississippi,  on  plaintiffs'  road.  That  plaintiffs  caused  their 
train  to  be  run  beyond  said  depot;  refused  to  return  to  said 
depot  and  allow  defendant  in  error  to  get  off  said  train,  and 
compelled  said  defendant  to  leave  said  train,  to  defendant's 
damage  ten  thousand  dollars. 

To  which  declaration  the  general  issue  under  the  statute  was 
filed,  and  upon  this  issue  the  cause  was  submitted  to  the  jury 
in  the  court  below.  No  exceptions  to  testimony,  or  to  any 
ruling  of  the  court,  appear  in  the  record. 

The  single  point  for  our  consideration,  therefore,  arises  upoo 
the  motion  for  a  new  trial.  Were  the  damages  assessed  by  the 
jury,  four  thousand  five  hundred  dollars,  excessive  under  the 
dicumstances  in  proof? 

It  is  always  matter  of  grave  consideration  with  courts  of  the 
last  resort  to  disturb  the  verdict  of  a  jury  fairly  rendered, 
upon  the  evidence  before  them;  and  more  especially  when 
sanctioned  by  the  direct  judgment  of  the  court  before  whom  it 
was  rendered,  on  a  motion  for  a  new  trial. 

But  in  cases  of  this  charactei,  when  the  application  is  based 
solely  on  the  ground  of  excessive  damages,  to  warrant  the 
inteiposition  of  this  court  the  verdict  must  be  so  flagrantly 
improper  as  to  evince  passion,  prejudice,  or  corruption  in  tiM 
jury.  In  personal  torts  the  courts  will  look  narrowly  into  the 
circumstances,  as  they  very  rarely  grant  a  new  trial  for  ex- 
cessive damages:  3  Graham  &  Waterman  on  New  Trials,  1131, 
and  cases  cited.  It  is  an  authority  to  be  exercised  with  great 
caution  and  discretion.  It  is  the  peculiar  province  of  a  jury 
to  assess  damages,  and  when,  as  in  actions  sounding  in  dam- 
ages merely,  the  law  furnishes  no  legal  rule  of  measurement 
save  their  discretion,  under  the  evidence  before  them  it  is  very 
rare  indeed  that  a  court  will  feel  itself  justified  in  setting  aside 
a  verdict  merely  for  excess.  It  is  not  enough  that,Jn  the 
opinion  of  the  court,  the  damages  are  too  high.  It  may  not 
rightfully  substitute  its  own  sense  of  what  would  be  a  reason- 


April,  1 851).]    New  Orleans  etc.  R.  R.  Co.  v.  Hubst.        787 

able  compensation  for  the  injury  for  that  of  the  jury.  The 
jury  are  allowed,  and  indeed  it  is  their  duty  in  all  such  cases 
where  the  law  provides  no  other  penalty,  to  consider  the  inter- 
ests of  society,  as  well  as  justice  to  the  plaintiffs,  and  by  their 
verdict,  while  they  make  just  compensation  for  the  private 
injury,  also  to  inflict  proper  punishment  for  the  disregard  of 
public  duty:  Cook  v.  Hili,  3  Sandf.  341;  CoUins  v.  Albany  arid 
S.  R.  R.  Co.,  12  Barb.  492;  SeUencher  v.  Rideyy  8  Scam.  483 
[38  Am.  Dec.  100];  Berry  v.  Vreeland,  21  N.J.  L.  183;  Thomp- 
»on  V.  Morris  Canal  and  Banking  Co.,  17  Id.  480;  Bodwell  v. 
Osgoody  3  Pick.  379  [15  Am.  Dec.  228];  McNamara  v.  King^ 
2  Gilm.  432;  Johnson  v.  Moulton,  1  Scam.  532;  Vanzant  v. 
Jwesy  3  Dana,  464;  Worford  v.  hhel,  1  Bibb,  247;  North  v. 
Caiesj  2  Id.  591;  Roberts  v.  Swift,  1  Yeates,  209  [1  Am.  Dec. 
295];  Taylor  v.  Giger^  Hard.  586;  Deacon  v.  AUen^  4  N.  J.  L. 
338;  Vauch  v.  HaU,  2  Pa.  St.  814;  Webber  v.  Kenny,  1  A.  E. 
Harsh.  345;  Respass  v.  Parmery  2  Id.  365;  Allen  v.  Craig,  18 
N.  J.  L.  294;  TiUoUon  v.  Cheetham,  2  Johns.  74  [3  Am.  Dec. 
459];  Whipple  v.  Cumberland  Mfg.  Co.,  2  Story,  661;  Coleman 
y.  Southwicky  9  Johns.  45  [6  Am.  Dec.  253] ;  Southmek  v.  Stevens^ 
10  Id.  442. 

The  law  has  not  intrusted  the  court  with  a  discretion  to  es- 
timate damages,  but  has  devolved  the  power  on  a  jury,  as  a 
matter  of  sentiment  and  feeling,  to  be  exercised  by  them  ac- 
cording to  their  sound  discretion,  duly  weighing  all  the  cir- 
cumstances of  the  case,  and  considering  the  state,  degree, 
quality,  trade,  or  profession,  as  well  of  the  party  injured,  as  of 
him  who  did  the  injury.  Judges,  therefore,  should  be  very 
careftil  how  they  overthrow  verdicts,  given  by  twelve  men,  on 
their  oaths,  on  the  ground  of  excessive  damages:  Per  Parsons, 
G.  J.,  in  Coffin  v.  Coffin,  4  Mass.  1  [3  Am.  Dec.  189];  Simpson 
V.  Pitman,  13  Ohio,  365;  FisJier  v.  Patterson,  14  Id.  418;  Clarke 
V.  Pendleton,  20  Conn.  445,  Sedgwick  on  Damages,  39  et  seq., 
and  authorities  cited. 

The  cases,  both  English  and  American,  while  fully  admit- 
ting the  power  and  discretion  of  the  court,  uniformly  concur 
in  the  doctrines  above  laid  down. 

Our  own  court  has  sanctioned  the  same  doctrine,  in  Bell  v. 
Morrison,  27  Miss.  68;  Vichsburg  <b  J.  R.  R.  Co.  v.  Patton,  31 
Id.  156  [66  Am.  Dec.  652];  Heim  v.  MeCaugha^,  32  Id.  1  [66 
Am.  Dec.  588]. 

It  is  insisted,  however,  that  in  this  case  the  declaration  is 
based  on  an  alleged  breach  of  contract;  that  no  special  dam- 
ages are  laid  in  the  declaration,  and  none  were  proved  on  the 


788  New  Orleans  etc.  R.  R.  Co.  v.  Hubst.         [MIbb. 

trial ;  but  on  the  contrary,  the  defendant  in  error  himself  stated 
and  admitted  that  he  had  sustained  no  pecuniary  injury  by 
the  act  complained  of. 

Under  our  system  of  pleading,  the  formal  distinctions  between 
actions  are  abolished,  and  the  declaration  states  the  facta 
which  constitute  the  cause  of  action,  plainly,  distinctly,  and 
substantially.  In  determining,  therefore,  the  character  of  the 
action,  we  look  to  the  substance  of  the  whole  statement^  and 
not  to  the  mere  formal  language  in  which  it  is  expressed.  We 
have  regard  to  the  facts  constituting  the  cause  of  complaint^ 
and  afford  the  plaintiffs  the  most  ample  redress  and  relief  which 
the  facts  will  justify,  consistent  with  a  due  regard  to  the  rights 
of  the  defendant.  It  is  the  policy  of  our  system  to  trammel 
the  rights  of  the  parties  as  little  as  possible,  by  the  technical- 
ities of  mere  form,  but  so  to  shape  the  pleadings  as  to  bring 
before  the  jury  the  very  right  of  the  matter  in  issue  between 
them,  without  unnecessary  delay  or  expense.  Hence,  when 
the  facts  are  plainly  and  distinctly  stated,  the  action  will  be 
regarded  as  either  in  tort  or  contract;  having  regard:  1.  To 
the  character  of  the  remedy  such  facts  indicate;  and  2.  To  the 
most  complete  and  ample  redress  which,  upon  the  facts  stated, 
the  law  can  afford. 

I    The  character  of  the  action  must  be  determined  by  the 
nature  of  the  grievance,  rather  than  the  form  of  the  declaratioQ. 

And  in  cases  of  this  character  (against  common  carriers), 
the  courts  are  inclined  to  consider  it  as  founded  in  tort,  unless 
a  special  contract  very  clearly  appears  to  be  made  the  gravamen 
and  object  of  the  complaint  in  the  declaration.  These  doc- 
trines are  very  clearly  and  distinctly  announced  in  the  case  of 
Heim  v.  McCaughany  32  Miss.  39  [66  Am.  Dec.  588],  and  the 
authorities  cited,  and  meet  our  unqualified  approbation. 

The  case  before  us  presents,  under  these  views,  the  inquiry 
whether  this  declaration  seeks  to  recover  damages  fior  the 
breach  of  the  contract  stated  therein,  or  whether  the  wrong 
and  injury  complained  of  was  that  the  defendant  in  error,  after 
acquiring  the  right  to  travel  on  plaintiffs'  cars  by  contract  to 
a  certain  depot,  while  lawfully  in  the  enjoyment  of  that  right, 
was  '' compelled"  to  leave  said  cars  at  a  distance  from  the 
place  of  his  destination,  by  the  defendant. 

The  contract  is  stated  as  inducement  to  the  action,  as  the 
foundation  of  defendant's  right  to  be  on  the  cars;  to  show  that 
defendant  in  error  was  lawfully  there.  The  declaration  next 
shows  that  without  the  consent  and  against  the  remonstrance 
of  the  defendant  in  error,  he  was  forcibly  carried  beyond  the 
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point  where  it  was  the  plaintiffs'  duty  to  have  allowed  him  to 
stop.  The  declaration  next  shows  a  further  yiolatlon  of  de- 
fendant's rights  and  plaintiffs'  duty  in  the  fact  that,  after  re- 
quest by  defendant,  plaintiffs  refused  to  back  the  train  to  the 
place  where  it  should  have  stopped.  And  lastly,  the  declara- 
tion shows  that  plaintiffs  in  error  compelled  defendant  to  leave 
the  train  at  a  great  distance  from  the  place  he  should  have 
been  allowed  to  get  off. 

Here  is  not  only  a  breach  of  contract  and  a  violation  of  pub- 
lic duty,  by  the  plaintiffs  in  error  as  a  conmion  carrier,  but  a 
willful  and  forceable  wrong.  The  case  is  therefore  much 
stronger  for  the  defendant  in  error  than  were  the  £Eu;ts  in  the 
case  of  Heim  v.  McCaugharij  32  Miss.  1  [66  Am.  Dec.  588]. 
A  violation  of  a  general  duty  to  the  public  was  in  that  case 
r^;arded  as  sufficient  to  determine  the  character  of  the  action, 
as  one  founded  in  tort  and  not  in  contract,  and  sufficient  to 
authorize  the  jury  in  awarding  exemplary  damages.  The  de- 
cision in  that  case  is  conclusive  of  the  question  presented  in 
this  as  to  the  form  of  the  action,  as  well  as  the  right  of  the 
jury  in  such  cases  to  protect  the  public  by  punitive  damagei 
against  the  negligence,  folly,  or  wickedness  which  might  other- 
wise convert  these  great  public  blessings  into  the  most  danger- 
ous nuisances. 

We  can  but  regret  that,  under  the  drcumstances  of  this 
ease,  the  great  principles  of  law  and  punitive  justice  had  not 
teen  administered  in  less  rigor  by  the  jury,  to  whom  their 
vindication  is  wisely  committed  by  our  system;  but,  after  all, 
i^e  lesson  may  be,  perhaps,  the  more  salutary,  in  preventing 
similar  occurrences  under  circumstances  of  less  palliation.  It 
settles  the  rights  and  duties  of  all  parties  in  interest,  and 
evinces  the  estimation  in  which  courts  and  juries  hold  them. 
Indeed,  when  we  remember  that  pecuniary  punishment  be- 
comes harsh  or  lenient,  excessive  or  only  adequate  to  the  end 
in  view,  according  to  the  means  or  ability  of  the  offender,  we 
are  not  prepared  to  say  that  the  damages  in  this  case  may  not 
be  justified  as  the  result  of  a  wise  judgment  But  our  regret 
is,  to  observe  the  least  antagonism,  when  mutual  kindness, 
respect,  and  good-will  are  so  necessary  to  the  mutual  benefits 
and  enjoyments  to  be  derived  from  these  great  works  of  gen* 
eral  interest. 

Judgment  affirmed. 

Handy,  J.,  being  interested  as  a  stockholder  in  the  oompaqy 
of  the  plaintiffs  in  error,  did  not  sit  in  this  case. 
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Nbw  TkiAL  wnx  hot  bb  Obahtsd  Car  ezeeaBre  dttDiges  in 
aguut  cwmwi  oanrien,  uaikm  thadttDSges  ate  so  «9CoeHm  u  to  wamoft 
IIm  bditf  that  tiia  fuij  mmt  ba.Te  baen  fnihifinrwl  bj  partalily  or  projodioow 
In  mch  caaea^  tibflta  ia  no  rata  of  law  fixing  tlia  maaama  a€  damafaa:  Fmkk 
▼.  ^eij^  62  Am.  The.  668^  and  note  689. 

Ywamct  will  vot  bb  Ibtxbvkbbd  arm  mi  iliii  gumniT  ti  im  wim  lUm 
agaa»  niilaaa  tlia  aam  ia  ao  disproportionately  laxga  aa  to  wacxant  tha  intecnea 
tiiat  tha  JQzy  wara  awmyad  by  prejndioe^  pretoencfl^  partiality,  paaaion,  or 
eomiption:  8L  ifortiaT.  Dem^er,  61  Am.  Dae.  494^  and  note  499;  and  th^ 
BMra  fact  that  tha  damages  are  greater  than  the  oonrt  woald  hava  nwaidad 
i^on  tha  eridenoa  ia  not  solBffiBnt  ground  to  sat  aada  tha  verdict:  KJmMIrm 
CU^qfBaik,  Id.  20. 

PowBB  aw  JuBT  TO  AflBBB  DjuBAOBB  in  aotaoa  aoondiqg  in  daaaya.  M^ 
Ooff  T.  Lemom,  70  Am.  Daa  246»  and  nota  249. 

What  Damaobb  Pjusbbgbb  mat  Rbootbb  wboi  caniad  bayoid  hli  als^ 
tion:  /Van.  R.  R.  Co.  ▼.  AtpeO,  62  Am.  Da&  323^  and  note  3S7. 

Thb  fbihcifal  gasb  haa  been  cited  aa  foUowa:  In  AorwT.  Chnm^  Si  llfaik 
106^  to  tha  point  that  when  a  proper  oaaa  ia  belora  tha  jory,  jnatiJ^yh^  tba 
iaterpositian  of  eocen^lazy  damages^  tha  jnxy  ought  to  ba  informad  of  aU  tba 
ctrcnmstancea  whidi  would  enable  them  to  maka  a  xi^^t  aatimata;  amaqg 
thaaa  tha  aitaation  of  tha  partiaa  aa  to  wealth,  chaneter,  and  faflaanoa  Im 
if.  dCrC.  R.R.Ca,Y.  IFUr/d^  44  Id.  tf  1,  to  tha  point  that  iHiaKa  tha  taall. 
many  in  tha  oaaa  ahowa  that  a  party  laoeivad  a  bodily  injozy,  oanaad  by  tba 
groai  nagligenoa  or  wanton  and  wiUfol  miaoondnct  of  tha  imgrnaw,  tha  zafl- 
laad  company  ia  liable  for  aU  actual  and  oonaeqnantial  damagea  provad,  and 
for  esamplaiy  damagea  in  tha  diaoretion  of  tha  jury.  In  Thamptm  ▼.  JT.  01 
J.AQ.N.R.R.  Co.,  gold.  818^  it  ia  distingniahad  and  said  to  baarno  aaa|. 
agy  to  tha  oaaa  at  bar.  It  ia  again  distingnishad  in  Simihn  ■  R*  R.  €hb  T. 
Kmdridt,  40  Id.  888^  iHiara  an  instruction  f oondad  on  tha  langoaga  naed  la 
tiia  third  saotion  of  jyflotei^  Mf'ns  waa  held  to  ba  olaazly  wrong  aa  applied  ta 
tiia  oaaa  at  bar.  It  ia  oritldaad  m  ^.  0. /.  ^  6^.  ^.  12. 22.  C^  ▼.  AaOoM^  4t 
U.  828^  tha  ooort  anyhq^  tbi*  tiiay  think  that  tiia  Tvcdiat  ahoBld  hftv<a 
wtaaldafa&tbi* 
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A^TKBSM  PooBissiOK  of  land  rabdiTided  into  lots  and  rtneH  ML 
AaaavMXRT  fob  Crxditobs,  by  partiMr  not  oonveying  his  Indifldflil 
orty  is  void,  515. 

intendment  in  favor  o(  608. 

reeeirations  which  make  Toid,  773). 

■oi^losy  resenration  o^  does  not  avoid,  778. 

what  implies  authority  to  sell  on  credit^  608. 
Attackmert,  affidavit  for,  must  be  positive^  77. 

BiAiOOAOKy  what  ioolnded  in,  156. 
RAn.ii,  losing  goods  by  robbery,  400. 

violating  contract  loses  right  to  possssiAm,  508. 
BoHse^  sureties  not  answerable  for  prior  dsftJosHans^  500L 

Ounxm  are  property,  OS. 

definition  o^  06. 

dnpliflatft  tsTatifnn  oi^  06b 

may  be  taxed,  08. 

valneo^  05. 

iHisre  maybe  taxed,  OAi 
ComiOH  Oabbixb,  daty  to  reoehrs  and  tramniit  goods  witUa  • 

time,  512. 
CtaigTATUTioiiAL  Law,  delegation  ol  legislative  powvn^  50Ql 

delegation  of  power  of  tavation,  500-50SL 

•qnalization,  oonstitationality  of  boards  oi^  501. 

mnnicipal  corporation,  delegation  of  power  of  taxation  to^  502. 

provinon  that  statate  shall  embrace  bat  ooO'Sabjeot^  which  ahaO  \m  co^ 
pressed  in  the  title,  1 10,  535. 
OoKTiNVANGB  ov  TbzaL|  sdmission  ol  adverse  party  to  dsfeaik  appHoatJon  foi^ 
148. 

application  for,  how  oonstmed,  142. 

application  for,  how  made,  142. 

becaose  of  absent  papers,  144. 

because  of  absent  witnesses,  144,  146^  147. 

becaose  of  absent  ooonsel,  150. 

because  of  absent  parties,  140. 

beoanse  of  amendment  of  pleadings,  143b 

becaose  of  newly  discovered  evidence^  144. 

becaose  party  is  not  prepared,  143. 

eoonter^sffidavits  not  received,  143. 

diUgsnoa  to  be  shown  on  applying  for,  145i> 
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cor  biAi^  poww  to  gnat  li  diMntkoHy*  141» 

iidoiM  of  witaan,  148. 

to  swih  detanninatioii  of  •»^4iwr  cim^  lAQL 

vitoaii^  gnating;  to  obtain,  146^  147. 

OteraKAXBUi,  pwol  ondenioe  of  Mto  oi;  Sia 
frooaa^  Mrring  on,  183L 

nootd%  fiyboo  of  cffioen  to  koos^  SOiL 

iMordiof;  MO  ovidnoo  of  <«8Mil»tka  and  jnMidlMi^  IML 

iMotdi^  wiMn  oxduifv  orldflooa  of  ^Mto  oi;  til. 

Dahao^  ozanvlaiy,  Jinj  wffl  fmfy  to  iBtafrMd  wift  to  MttH^ 
Btafaiw  aboUdiii^  SOL 


of  aoMTi  pdd  bj  nktaln^  ML 
wbftkli^MS. 

BoKADT,  nnnM<|nnnUri  damigH^  MH 
flotiy  on  land,  wfaflu  Jnstiflod,  56BL 

lhm4iia%  qotttfag  oBrWoo  befao  expiiatkitt  of  hfa  tot^  ML 
Izmmov,  lofy  on  proporljr  tnkan  by  oOoer  from  vtnm 
•76.  ^^ 

TCtam  mart  bo  nado  to  entttto  oOoer  to  Joali^fnL 
Bnoranv  8al%  lovy  la  «aMntial  to^  fl82L 

OoHFikani^  delifoij  by,  datj  to  makv  m 
datt?«7  bj,  wbak  oxooaii^  1Mb 

BabiUlgr  aa  oonflMQ  oanlanL  19S. 


nuvsb  bffl  to  tovaaoh  daona  fa^  181 


GvABinn,  UabOity  oi;  wftlMNrt 

cf  ooDaelion  of  Boto^  obKgitiM  d;  OT. 

HiaBw:A7,  oannqolNd  to  avoid I^Joiy  ten dififll ft^  m 

IiXAn;  bnpaaoldBg  doona  bj,  187. 
UabOity  lor  torta,  488. 
parait'B  UabOi^  lor,  488. 

iKrasonav  to  Eoatiaiii  ooOaoMoB  of  toi»  ML 
to  zootnln  trapaai,  8S6w 

IwwEHiMaHT,  ovidanootoahowlntaBta^iWL 
JnvtLAinm,  ■■rignmant  to  baahinptoy  doaa  aai 

•ddttknal,  aa  to  part  of  tha  pcopartj,  480L 
•Uflnation  as  to  part  of  tha  pioparty,  480L 
entM7  o(  48^  498-800. 

mlarepmaatatlon  as  to  part  of  pioparlji  48%  d88L 
Toid  in  parti  whetfaar  void  to  wfaola^  480L 
WaaanoASuxa  of  writfagi  ahoold  ba  to  lafar  af 

9DQMEST,  lien  o(  on  oqoitaUa  titla,  857. 

lian  o^  aoToral  entered  on  the  aama  day,  887. 

scire  /acku  to  reviye^  wfaan  naoeamy,  828. 
tmoiAL  Saubb,  atiiling  een^etition  at,  187. 
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tiAULOiD  m>  Tesaxt,  Interf erenoe  of  laadlordy  wlien 
from  payment  of  rent^  115. 

liability  of  lawea  for  damages  azisiiig  from  want  of  repaizib  ^BAi 
taasSLATUBM,  maHumty  to  oommit  for  oontempl%  68L 

delegatioa  hj,  of  power  of  taTation,  590-692i 
laaEKEMf  when  iirerocable^  852. 

IfAwmm  Woioir,  ooDTOTanoe  hy,  oaimot  be  ooneetod,  34L 

oon^oyanoe  by,  when  oertificate  of  aoknowledgmant  is  omiHad, 
MoiETQAOB  to  seonre  Mveral  noteo^  prooeeda  of  mIo^  bow  applied,  34L 
HvxujiFAL  CoBPOBATiON,  UabQity  for  oontraetar'B  aefai  and  mgliaetib  7CL 

liability  for  streeta  left  nngnarded  and  dangerous  762i 

power  to  regulate  «de  of  Uqnor,  108^ 

taxation,  delegation  of  power  of,  by,  508. 

laTatian,  delegation  of  power  of,  to^  502. 

laTatian,  power  of^  oonfined  to  oity  limlti^  5M. 

taxation,  power  of,  is  for  looal  purposes  only,  601. 

taTation,  power  o^  must  indnde  all  pfuparty  wlttfai  Iba  dkiff  99L 

trespass  oommitted  by  not  keeping  sUaali  in  Nfairi  MOL 
ICvBDSB,  degrees  of,  distingnished,  887. 

self -def enss^  wbon  prored,  84A. 

MioonABia  IVflmuifiiiTB,  days  ol  graoe^  traaslir  dozing^  SUb 

forged  oheek,  rights  of  party  boldinft  441,  448. 

notioe  ol  dishonor,  when  maker  has  died,  4S2. 

parol  eridenoe  to  Taiy  effect  of  indorsement^  641. 
Kiw  Tbzal,  beoaose  Jury  took  papers  to  their  room,  2Mw 
IfovAXT,  seal,  deposition  or  affidanti  not  bearing,  MOl 

seal,  omission  of^  effiMt  at  ornnmon  law,  868. 

seal,  omission  oi^  effiMt  uider  Btatate%  800. 
)l(Onoi%  what  is,  178. 

itononLOBimot  Jnsdiy  nndsr  wxife  he  has  not  retomsd,  in% 
va-eleoted,  most  giro  new  bond,  874. 
rstan,  failnre  to  make,  when  renders  him  answerable^  8712^ 
BordiM  of,  liability  ceases  with  his  term,  874. 


^iMBtTAXD  Ohzld,  sdnlt  children,  liabilxty  of  parent  for  noosssariss  for,  781 

child's  abandonment  of  home  relieves  parent  of  responsibility  for*  78L 

child's  acts  are  not  binding  on  parent,  777. 

child's  agency  implied  from  oonrse  of  dealing,  777. 

dronmstances  apparently  exdnding  power  of  child  to  contract  for  pariB% 
788. 

droomstances  from  which  authority  ol  child  torcpresit  parent  will  be 
inferred,  782. 

htiku  not  answerabla  for  son's  debt^  777. 
i     Injnries  hiflicted  by  child,  parent  not  liable  for,  778. 

necessities  of  child,  pazent's  liabiUty  for,  779-781. 

property  of  parent^  child's  aathority  orer,  778. 

relations  are  not  thoee  of  principal  and  agents  778. 

tcrte  of  child,  parent's  liability  for,  778. 
^uumor  Tbial.    SeeynnnL 
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PUUDDTO,  statata  of  limitations,  plaintiff  need  iMi  uwM  hj  dionviiif 

oeoee  of  aotioQ  aocmed,  413. 
FiMDQM,  letnm  of  pledged  property,  when  doee  not  tanninftto  pledge^  0(ML 
VoBBOUtaos  founded  on  mistake,  when  gives  rise  to  pcesor^tm  tttl%  Ml 

pAT¥.»AAi>^  contract  to  carry  beyond  its  line,  512. 

placards,  passengers  not  presomed  to  read,  flOQl 

▼erdict  for  damages,  when  ezoeesiTe^  98. 
BawmBiOK  by  mntnal  agreement,  657,  668. 

by  one  party  only,  658. 

consideration  essential  to  agreement  f or,  668i 

alection  to  make,  is  final  and  irrerocaUe^  661. 

evidence  of  agreement  for,  what  anffioianti  60^ 

facts  from  which  inferred,  658. 

mode  o^  may  be  regulated  by  ccntraol^  6001 

negotiation  for,  658. 

aotioe,  essential  to^  659. 

notice,  that  party  will  rescind  nnlaas  his  idfWMiy  pvConH 
stated  time,  660. 

aflar  for,  which  ia  not  aocaptad,  668i 

albr  to  retnm  benefita  received,  661* 

offer  to  retain  benefits  received,  whan  nol  iiidiipansibl%  ML 

of  written  contract^  by  paid,  668. 

partial,  661. 

tima  within  whidi  right  of  may  ba  annisad,  60& 

what  eqnivalant  to^  660. 

whan  may  ba  partial,  661. 

Bmim,  ccnditiona],  passea  no  title,  818. 

of  penonalty,  deliveiy  when  not  naoaamy  to  pass  ittl%  HI 
Bgbool  BiBiBion^  taxation,  delegation  of  powan  d^  ta^  6O0w 
Shibziv,  ratozn,  condnshranesa  of,  183^ 

return,  failnra  to  make,  whether  piaehidaa  him  from  Justify  luff 
wxit^  672. 
BriTun  ov  LzmrisiOHS,  adknowladgmant  aofficiant  to  taka  dabi  obI  ^ 

plaintiff,  whether  mnat  negative  in  his  complaint^  418. 
SxBBira,  liability  of  property  owner  for  non-repair  d^  68& 

ownership  in,  866. 
SuBarr,  liability  limited  to  official  term  of  his  prindpal,  874 

liability  not  extended  by  implication,  646. 

Taxatioh,  delegation  of  power  of,  by  municipal  cocpontiflBy  ML 

delegation  of  power  of,  to  judicial  cffioera^  602. 

ddogation  of  power  oi^  to  ministerial  officers,  091.  « 

delegation  of  power  of,  to  municipal  corporation,  68IL 

delegation  of  power  o^  to  private  ooipoiration,  68Si 

Judiciary  cannot  axerdaa  power  of,  091. 

of  credits,  93-96. 

of  shareaof  stock,  96. 

power  of  legislative^  691. 
Zbust,  resulting,  when  arises  from  pa^maBt  U  pnwhsss  inmsft  OTk 
Tmowom,  purohaae  by,  804. 


Index  to  thk  Notes,  795 


change  of,  agaiziat  conadnt  of  defendant  in  a  crii 
ehange  o(  all  parties  mnfft  join  in  application  for,  242, 
ohange  of,  application  for,  what  mnst  state,  243. 
ohange  of,  becaoae  action  is  bronght  in  wrong  coonty,  S4SL 
ehinge  of,  becanse  impartial  trial  cannot  be  had  in  tbm  oouityv  SMb 
flhange  o^  becanse  of  diaqnalificatiou  of  the  jndge,  24S» 
ehange  of,  counter-affidavits  on  application  for,  242. 
ehange  of,  oorporatioii,  when  entitled  to,  242. 
change  of,  for  convenience  of  witnessesy  243. 
ehange  of,  laches  m  applying  for,  242. 
change  o^  reviewing  action  of  oonrt  on,  8I3» 
ehange  of,  when  a  matter  of  nf^t,  241. 
genaral  grounds  for  change  e^  241. 
may  bo  waived,  242. 
■eoond  ehange  of,  242. 

when  deemed  at  ae%  019. 


en  preaidential  eleotion,  108. 
WiEL,  eqnclmrinrenem  of  probate  ol,  0SL 
aaioiDary,  probate  ol,  64. 

■BflflJaiyy  probate  ol,  inqiiiziaa  wUbh  maybomid*  «i 
Jdni,  Talidily  o(  764. 

probata  df  oonolnnvouom  m  tonlffk  ooBrt%  AL 
pvoibata  0^  la  a  piooooding  la  ffvniy  6SL 
oontiadieting  by  ptlorinooiiiistoiil 
•vidnoool,  183L 
mmoly  dimppofaiting  party  who  oipoetod  trntlnwy  tnm^ 
aot  tiMtif/liig  agidnat  party  eamot  bo  impmoho^ 

to  vainoh  manofy«  660^  MH 
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lOQEFTAHOE 


•  I  ij    I ' fill 


»  • 


8ti  CtaaavAL  Law,  lb 

rf  A  t»  yqraa  —■■■§>  •>  W  mmMk 
«r  MMMki  MwwB  A  Md  B^  Md  MllMrirfiW  payMAti  la  W 

kH  vMlMft  M  agrMBMBfe  €l  B  to  extend  «M  ttM  €l  payMAyfa  Mi  • 
toMiMliM«9w«MMOoaBlttetod.    AmnyT.ftrMH 

Jim  AuMUiUg*AiOB%  t|  Ti 


A]>lfinSIRAiaR& 
Jim 

ABIUBALTT. 


i»:';ui: 


8^  9;  iMWAJSOtt  1%  lA 

ADVEBSB  FOSSEBSIQir. 
*  %  9tamtmm  n  AamamB  wnor  tbob  n  Sock  AnMrausMV  if  Iht 

kMd  to  M  indMdul  as  wffl  ftppriM  tht  •QmHorf^r  iii  tti  ^^Mi^ 
Am  laid  !■  to  tht  czdiiriT*  VM  and  MiJofMnft  €l  Mk  fMMi  Md  to  to 

■I  adfWM  ponankm  than  nul  bo  » 
iIhl    Jf4irrlioii  r.  JCi%,  109. 
%  WmamaoM  QuanrAnHo  nr  avd  Oujtuiumu  wme  Miwaw 
imannnoH  as  to  trna  diridtog  Um  €l  two  loto  la 

r*  4|  laananRsiH  S;  1^  S)  PDauoLamto 

nQir%  1. 
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AFFIDAVIT. 


AGEMOy. 

LIf  bDovt  Of  On  VDBOKAinro  nuxiiAanvvo  IvQomiiiio 
«v  m  AoraoBivri  aid  irlure  the  priao^  Iim  »■?«  hild  ttM 
Ml  as  luiTlBg  »  goMnl  antbority,  a  paiMn  gwrnliMing  fram  him  witfiosl 
iMtidqr  tnuli  «M  igMi^  and  iMt  the  piiBO^^    JMli  t.  Jfor«K  SIS. 

t>  Aammw  Rmmiau  «o  Dbits  Svook  noii  Qm  FtAfls  «o  Asoebek  hM 
la  Tiitaa  of  meh  amployinfliift  to  laD  tha  atook  fai  aaaa  it  b»- 
fao44oiab  and  a  aala  UDdar  aiioih  droiiinateiioia  Mititiaa  ttia 
ta  f aaafff  Ma  pwyr^ by  action againal tfia  parnhiaar .  ArifliT. 
ffUk 

IL  On  l£or  mat  Aonoiua  AsrormB^  sr  Faboi^  «o  Bwr  m  Hi 
as  laataninMnA^  wliailMr  ha  oan  write  hia  Bama  m  wffL    Aad  a 
illfMd  with  aooh  authority  la  aa  muoh  the  priaelpd'a  aoli  aa  If  Ik 
atiped  with  hia  awn  hand  by  writing  hia  name  in  fall»  ar  by  glaaipg  kh 
avoaa  ar  athar  mark  tharaon.    Humdiftide  t.  CbaMmH  lllL 

A  ODHvnaoTCft  eiv  oblt  n  Qhabaid  wxxb  Anoinn  Avtambd  sr  ■■ 
Ajikbubbt  io  SuBCNnrasAonxE  by  the  prhirf|iaL    JRmwiI  AM  A  A 

lt-16;  Dehor  m  QaMaam$  linitiiir^.  %  % 

SmXFTBBZPi  1. 

AGBIOULTUBAL  SOGIESnBk 
8aa  Oo!BPOBA!iiozn%  10L 

ALDEBMEN. 
Bee  OofBTomTrowi^  1% 

AliUENS* 
See  BznomianL  lb 


ALOfOmr. 
flae  KABBiiaa  avd  DnroidBi 

ALTlBAII0!!r  OF  UraTBUiaBSTflL 
fSAv  OavxaAL  BiPUTAXiov  OF  Paaaos  n  nu*  Ha  0 
aad  waald  take  UbertUa  with  papen  hi  hia  handi^  la  a«l  adfldkaMe  li 
abaw  that  he  haa  perpetrated  a  fraud,  or  that  he  haa  altered  ttie 
BMat  aaed  hi  eHdanoe,  though  followed  by  efidanoe  that  ttie 
kaa  bean  altand.    Maii^r.  ChtO,  JM^ 
H  Imarnrq  Wo«p  ''An>"BBrwxaNSiaKiToaaBovTwoFiJKfiaB«oHen 
4eeB  not  ekaage  the  liabUxty  of  themaken^  aad  ia  net  aaah  aa  altatatJaa 
«l  ttaaataaawfllprafwtareooTezyoniJL    Jfartfa  t.  OMi^  Mfw 

flee  OaiMiNij.  Law.  7. 

AMENDMENIICL 
flat  FlaAsizra  ahd  PaAcaKi^  & 

ANDiALa 
See  RAiLBOAMk 

AFPEAIA 
14l  JroanMiTa,  i;  PxaAiiDm  Axa 
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APPEABANC& 

APPORTIOKMENT. 
8m  Lakplord  and  Tdiaiit. 

ikFPURTENANCBS. 
See  HiOHWATB,  8. 

AQXTEDUOr. 

8m  WATSBOOUBfflH. 

ABREST. 
8m  CSbixznal  Law,  9. 

ASSAULT. 
8m  Cbdokal  Law,  22-25. 

ASSIGNMENTS  FOR  BENEFIT  OF  GREDIIOBSL 
L  VkMOv  Uhablb  to  Pat  hib  Dxbib  AoooBDuro  to  UaAfls  ov  bAsi^  «ff 
umU*  to  pfooeed  In  hit  buaineaB  without  some  genenl  utnagnotmitirlA 
kb  orediton,  or  loiiie  mdnlgenoe  by  way  of  ezteniion  of  time  of  paj* 
mBot,  if  reguded  in  law  as  insolvent,  and  may  make  a  Tilid  aMdfBmMii 
for  the  benefit  of  hia  orediton.  Scujerp  v.  Spamiding,  800. 
H  AaaasMMtn  voe  EnmiT  of  Orkditobs  muat  on  iti  face  oonrqr  aU  ttM 
property  of  the  grantor,  and  negative  the  preeamption  of  the  poaeMiMi 
of  any  other  property,  and  any  apt  worda  to  thia  effsot  will  be  aoffldeBl 

IL  KlTRIHMO  EVIDAHCBI  18  HOT  AlWnHHTBM  TO  SbOW  THAT  Amimimmmtp  fgg 

the  benefit  of  orediton  doei  in  fact  oonvey  all  the  property  which  the 
grantor  had  at  the  time  of  its  exeoatica.    BarnUm  v.  Riee^  618. 

4  AMNunmrr  of  Inaoltsht  Dibiob,  PsoYiDziro  fob  BnuLTiiro  IimBVt 
wo  AflnoNOB,  without  paying  all  the  creditors,  is  of  itself  evidenM  of  an 
faitMit  to  hinder,  delay,  and  defraud  creditors,  and  is  consequently  void 
as  to  them;  and  such  intent  is  to  be  presumed  by  the  oonrt^  and  there  la 
aoqnestion  to  submit  to  the  jury.    TndU  BraU^$dfOo,  r.  OMweO,  764 

fc  AanonuBT  on  OoirrxrAHOB  bt  LnoLTXiiT  of  All  bo  Pbofbrt  to 
On  OB  HoBB  Obbditob8»  leaving  othera  unprovided  for,  with  a  tmat  to 
latum  to  the  debtor  the  surplus  remaining  after  paying  such  creditor  at 
areditora.  is  fraudulent  and  void,  the  court  distingnishing  authoritiea 
*»*J^*"g  valid  aasignmenta  or  oonveyancea  of  a  part  only  of  the  debtor'a 
properly,  by  way  of  pledge  or  mortgage  for  particular  debta.  TruUi 
Bnther$  ^  Co,  v.  Caldwdl,  764. 

&  PlMfiBioNS  nr  Aaugnmbnts  ob  Convbtahcbi  bt  Ivsolvbht  TKNDDra 
TO  Fatob  Hm  at  the  expense  of  the  creditors  wHi  be  narrowly  scm* 
tiniied,  and  must  on  their  face  be  dear  of  all  taint  of  i^!«ad  in  order  to 
be  sustained.     TruiU  Broiher$  df  Co,  v.  CaUweil,  7M. 

T*  Fnooanov  "to  DiBPoas  of  Pbopibtt  or  OsDnrABT  OouBn  of  Bun- 
ana  "  aathoriiea  a  sale  on  credit^  and  renders  assignment  for  benefit  of 
creditors  void.     TruUt  Broihan  <6  Co,  v.  CaldweU,  7M. 

I.  AflaiOHiaDnr  fob  BENXFrr  of  CBXDiroBa  n  not  Lbbs  Veausulbiit  be* 
caoM  made  for  a  valuable  consideration.    TrmiU  BroAam  S(h,y,  OaU' 
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i,  DnxALTBATAujMKDFBAiTiyniJorrCknrTKriUKsI^^ 
•  Pbopsbtt  Exxkpt  fbom  BzioirnoH  li  too  hntA  to  aTiil  tiio  parfy  it 
pleading,  since  it  would  be  tnie  if  the  debfeor  had  cbIj  a  doHai^a  wetfk 
of  property  not  indnded  in  the  ooiiTejanoa^  aad  yol  tUa  wmdd  oot  aft«l 
the  1^  ohuaoter  of  the  oonrejaiioa.  JhytUi  BnAen  S  Oe^  r.  Oakkm^ 
764. 

lil  BoL  OF  Salb  bt  Inboltxnt  of  All  his  FftopiBTr  Kxbmft  fbom  Si» 
omov  to  ereditor  in  payment  of  a  debt  aad  agreement  ezMsted  bj  tta 
ereditor  at  the  eame  time  to  pay  over  tothe  ocder  of  the  inaolTant  ai^ 
■uplaa  remaining  after  selling  the  property  and  salfafying  the  debt^  oo»> 
■tltata  an  assignment  for  the  benefit  of  oreditor%  aad  not  a  mortgnge  «■ 
pledge  to  seoore  the  debt;  and  the  tnanotliBi  la  void  aa  to 
bacaose  of  the  provision  oonoeming  the  soipliia.    ItL 

IL  SOBSDULB  DbTAILZITO  AT  LaBGB  PbOFBBTT  TbABBFBBBSD  n  BOT  Hi 

■ABT  TO  Validitt  OF  AAUOincBMT  for  the  benefit  of  eredftors.    It  k 
saffloiimt  to  oonstitate  a  legal  assignment  that  the  pruperty  Is 
with  reasonable  oertainty.    Nffe  ▼.  Van  Btuamf  090. 

]&  NbOIBUTI  OB   BlVBOT  OF   SOHBDVLB   BbIKBBXD  TO  DT  AflBIOBMBBT 

Bbbbrt  of  Gbbditobs  o  to  bb  Dbtbbminbd  by  a  oonsideffatien  of  Urn 
whole  instrument  from  which  the  intent  of  the  parties  is  to  be  gathers^ 
and  this  intent,  when  aecertainod,  is  to  oontrol  the  ooBstmotlon  of  tiie 
assignment.    Ny€  ▼.  Van  Hu»an,  090. 

IX  AanoNOBa'  Intxntioh  to  Ck)NVBr  to  Amiobbis  fob  Bbbbvh  of  Cbsd- 
ITOB8  THBiB  Wholb  Pbofbbtt  icuBT  BB  GiVBH  Rffbot  if  the  coort^  upon 
looking  at  the  assignment^  are  able  olearly  to  see  that  snoh  was  the  inten- 
tion, notwithstanding  the  ordinary  role  that  general  words  are  oontroQed 
in  their  operation  by  thoae  which  are  more  partioolar  and  speoifio.    Id, 

IL  AataavMEST  Olbablt  Mawifbhi'ibq  Ibtbbtiov  bt  AwiaBOiUi  to  Tbabb* 
IBB  All  THBIB  Pbofbbtt  for  the  benefit  of  ereditors,  and  that  it  shoald 
presently  operate^  will  have  that  effisot^  notwithstanding  a  ref erenoe  to  a 
■ehednle  "proposed  to  be  hereafter  annflzed,"  aad  which  is  not  annered. 
Id. 

IL  BHFLOniBBT  OF  ASSIONOB  AS   ClBBX    BT  ASSIONBB  AFTBB  BIaXOIO  OF 

AflnoNMBNT  for  the  benefit  of  creditors  is  not  of  itself  evidenoe  of 
fraud  in  making  the  assignment.    Sanery  y.  SpauUing,  300. 

It.  Salb  of  Somb  of  Ooods  Assignbd  ok  Crbdit  bt  Sbbtabtb  of  Absiokbb 
after  the  ezeoation  of  the  assignment^  does  not  vitiate  an  assignment  for 
the  benefit  of  oreditors.    Saverj^  y,  SpatUdingf  300. 

lit  Dbolaratiohb  of  Assignor  fob  BsmFrr  of  Gbbditobs  as  to  Abkiubt 
OF  Goods  on  Hand,  made  after  the  ezeoation  of  the  SMrignmeBt>  are  not 
admissible  against  the  assignee.    Sanery  ▼.  SpaukUng,  300. 

UL  Bbbaoh  of  Tbust  or  Violation  of  Dott  bt  Assionbb  dobs  not  Afiboi 
Validitt  of  Assionhent  for  the  benefit  of  ereditors,  and  therafore  evl- 
danoe  of  each  breach  or  violation  is  not  admissible  to  prova  that  the 
assignment  was  fraudulent  and  void.    Sanery  v.  SpaMmg^  800^ 

101  ASSIGHMBNT  FOB  BbNBFIT  OF  CrBDITOBS»  MaDB  BT  ASSIGNOR  UNDBB  Bb- 

UBF  THAT  Hb  IS  Insolvbnt,  IB,  If  made  in  good  f aith,  valid,  altfaon^  il 
tons  out  that  he  was  not  in  fact  insolvent.    Salary  v.  Spauidmgf  Wk 

Wk  ftanBTATION  OF  POWBB  TO  AsSIONOBS   FOB  BBBBin  OF  CBSmiOBS  «• 

FlBiBOT  SoHBDULB  DOBS  NOT  Imfaib  or  restriot  ttM  SSrigBBMBlt     JTfl 

▼.  r«iiriMMb6oo. 
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SL  WtLiStTBOLMm  InTEHT  IK  ASSIONMINT  lOE  BlAXflT  OF  CBXDHOBfl  WXU 

VOT  BB  Invxbbxd  whfln  an  honett  intent  can  as  dearly  be  inferred  from 
ito  Ungnage.    Nye  y.  Van  Hutan,  690. 

flL  AflnoHMBHT  lox  Benkfit  of  Gbxditobs  ix>es  hot  Cokfib  Powxb  to 
Sbll  ufok  Gbxdit^  where  it  authorizes  the  assignees  to  sell  and  dispose 
of  the  assigned  property,  "  either  at  pablic  or  private  sale,  as  they,  is 
their  good  jndgmenty  may  deem  best,  and  upon  such  terms  and  conditions 
as  they  may  deem  most  advisable,  and  for  the  best  interests  of  creditors^ 
converting  the  same  into  money.**    Nye  v.  Van  Ilwan,  690. 

SS.  Affiioinf  SNT  FOR  Benefit  of  Creditors  does  not  Authobizx  Asugv* 
KBS  TO  Dkueoatb  theik  Trusts,  where  it  nominates  and  appoints  the 
assignees,  "their  executors,  administrators,  or  aasigris,  their  or  each  of 
their  trae  and  lawful  attorneys,  irrevocable,  with  full  power  and  anthor> 
tijiodo  and  perform  all  acts,  matters,  or  things  which  can  or  may  be 
neoessary  in  the  premises,  as  fully  and  completely  as  the  said  assignors 
might  or  ooold  do  were  these  presents  not  executed;  and  attorney  one  or 
more  under  him  to  make,  nominate,  and  appoint,  as  they  deem  neoe»- 
Miy,  with  full  power  of  substitution  and  revocation."    I<L 

WL  BDnsirai  to  Ihdxfxdual  Debts  dobs  kot  Bxbdxb  Void  Pabthbbp 
isif  AaaoBiOEHT  for  benefit  of  creditors.    Per  Martin,  C.  J.    Id, 

See  AnACHMBNTS,  8. 

ASSIGNMENT  OF  GONTElACrS. 
8ti  knummmvs%  7;  Ooeforationb,  6-9;  Dowbb,  1;  Exboutiobii,  18;  Mo«» 

GAOBS,  7. 

ASSUMPSIT. 
See  Vbbdob  aitd  Vxitdbe,  2. 

ATTACHMENTS. 

L  AffnuTir  bob  Attaohicbnt  Rbstino  on  Infobmatioh  and  Bbubf  ei 
the  attMhing  creditor  or  his  agent  is  insufficient.  Such  affidavit  mail 
■tate  positively  both  the  indebtedness  and  the  non-residenoe  of  the  de- 
Imdant,  and  information  and  belief  cannot  supply  the  place  of  a  positive 
allegation  as  to  either.    Dper  v.  FUrU,  78. 

S,  Ijr  Illiboib,  Affidavit  fob  Attaohmxnt  Madb  bbfobb  Notabt  Pubuo 
IB  CouBTT  in  which  the  suit  is  brought,  need  not  be  anthentieated  ua* 
der  his  seal  of  office.  But  if  the  oath  is  made  in  any  other  county  thsB 
the  one  where  the  suit  is  pending,  or  if  it  is  made  out  of  the  state,  the 
official  character  of  the  officer  before  whom  it  is  made  must  be  proved. 
Dyer  v.  FikO,  78. 

8.  AFFiDAvrr  of  Aitaohmebt,  Made  before  Notart  of  Akothbb  Statb 
is  Qooid  in  Tllinois,  if  the  notary  states  in  his  certificate  that  he  is  snthor- 
lied  to  administer  oaths.    Mineral  Point  H,  B.  Co,  v.  Keep,  124. 

4.  Oobpdbations  abb  Included  is  Word  "Person,'*  in  the  attachment 
law  of  Blinds.    Mmerai  Point  R.  R.  Co.  v.  Keep,  124. 

$    AXTACBMXST  OABBOT  BE  LEVIED  ON  PrOPEBTT  BeLTVBBBD  TO  OfVIGBB  BT 

Pbbbob  Abbbbtxd  FOB  Labgent  of  other  property,  while  it  remains  Ib 
the  offioer's  hands.  Morris  v.  Penniman,  675. 
&  Two  Thibgs  abb  Nbobssabt  to  Giyb  JuRisDionoN  IB  Gabbiehmbbt 
FBOOBBDiHGa  under  the  Minnesota  statute:  one,  that  the  principal  aotiim 
la  lonnded  upon  contract  express  or  implied,  or  upon  a  judgment  or  da- 
eiaai  ttia  other,  that  an  affidavit  has  been  made  and  fQed  setting  forth 
AM.  Bbo.  vol  LXZIV-«i 
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the  mdebtedoessy  ete.»  of  tlie  party  to  be  gamiabed.  Bladt  v.  Brubm  s 
Biffdaw,  762. 

1.  OiANIBHXB    NonVIBD  OW    iBRXOULAKITr    GW   QABXTBOOaSXT  AXfD  OF  A«- 

BlOKifKNT  TO  Thisd  Pa&tt  of  his  inilebtcdness  to  the  principal  defend* 
ant  moat  protect  himself  by  presenting  these  facts  in  the  gamiahment 
prooeedings,  otherwise  he  will  be  estopped  from  setting  up  the  ganuah- 
ment  judgment  in  defense  of  an  action  by  the  aaaignee  against  him. 
Black  Y.  Brisbin  d:  Bigehw,  762. 

H  JiTrACBMMJXT  Of  LouisiAKA  Creditob,  whose  debt  is  payable  in  anotiiflr 
state,  is  defeated  by  an  assignment  of  a  yessel  in  trusty  made  at  10%  pro- 
faning oertain  oreditofs,  and  valid  by  the  law  of  subh  other  state,  whars 
all  of  the  parties  to  the  instrument  reside,  but  void  by  the  law  of  Louiai- 
aaa.  In  such  case,  the  validity  of  the  assignment  must  be  tested  by  ths 
law  of  the  place  where  made.    Southern  BcaJt  v.  Wood  dt  Champim,  446L 

t.  BsroFFiL. — While  plaintiff  claims  the  property  attached  to  belong  to  de- 
fendant, he  cannot  object  to  a  motion  of  defendant  to  release  the  prop* 
erty  from  attachment,  on  the  ground  that  defendant  disclaiins  the  ownsc^ 
■hip  thereof.    Pomroy  v.  Parmle$^  S28. 

10.  Iv  AcmoH  AGAINST  Ofugeb  iob  Storaok  of  ABneuB  AnMrnxD  wt 
Em,  his  return  on  the  -writ,  in  which  he  adds  to  his  fees  the  daim  ol 
plaintiff  for  storage,  is  admissible  for  the  purpose  of  showing  thai  lii^ 
the  oAoer,  was  aware  of  the  daim,  and  admitted  it,  but  is  not  ifariwt' 
ble  as  evidence  of  the  amount  due.    FUckSbmrg  Rmiroad  Oo,  v.  Fvwmam^ 

6oa 

11.  Iv  Ammv  by  RAn.ROAD  Compaxt  aoaivbt  OmoKB  io&  SiOKiia  otf 
Gabs  Attaohid  by  him,  and  left  on  its  premiaes^  frei^t  agents  of  oUier 
railroads  are  competent  to  testify  aa  to  the  proper  ohaige  for  aooh  ator* 
age,  though  not  ezperti  In  a  tedhnioal  aanae.  FUckbmg  BaSroad  Co.  t. 
FrtemaUf  600. 

12i  Ii9  Action  aoaij!?st  Otfioxb  iob  Sio&aqb  or  Pbopsbtt  left  on  plalntiA 
premises,  evidence  of  other  offioen  is  i«^ilw»^— »M*  to  show  that  no  diaifi 
for  storage  has  ever  been  made  to  them  in  similar  oases.  FUMmrg  RaB» 
road  Co,  v.  Freemam,  600. 

lib  OfWOBB  AlTACHiyQ  PBQPBBTY  DT  PdaMBPOK  OF  OWB  KOTOwHBB  'WBEWW 

is  liable  for  storage,  if  he  appoints  a  keeper  ol  them  and  ocntfamea  to 
keep  them  on  the  bailee'a  premiaea,  although  no  agreement  la  made 
eeining  ohargea  for  storage^  and  no  notioe  has  been  given  hhn  to 
the  property.    FUehbmrg  BaUroad  Co,  v.  iVsemoR^  600l 
See  ArxAOHifBHn^  6;  Oovfuot  of  Laws^  1;  V^vnaasKm,  2;  ]BzaoimoB%  l-i| 

PABTNBB8HIP,  12|  SHBBOmi  i. 

AITOBNEY  AND  C3LIENT. 

1.  Br  Law  of  Louuiaka,  Pabtt  has  bo  Rdodt  for  damagea  against  aa 
attorney,  who^  without  authority,  undertakes  to  appear  for  and  represanl 
him  in  a  court  of  justice;  and  the  proceeding  is  voidable  if  not  void.  Hm 
rule  at  common  law  was  otherwise.    Marvel  v.  MaenoavrUr,  421. 

ft  Hbolioxnob  of  Aitobhet  Employed  to  Defend  Suit  o  IifnmD  !• 
Pabtt  EiCPLOYiNa  Hm,  and  such  party  will  not  be  entitled  to  fellol 
from  a  judgment  by  de&nlt  on  account  of  such  neglect  unless  tt  te 
ahofwn  to  have  been  excusable.    Spaulding  v.  Tkomptoup  221. 
See  BviDSBrci^  18;  Ihfanot,  17;  JuDommi^  lb 
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AucnoNa 

L  AoKKDoorr  vwrwEXs  Pastixs  not  to  Bid  lOAimr  Baoh  Othkb  av 

PuBUO  Sale  will  ViriAn  Salb.    It  atiAm  oompeittiosi,  it  a  firatid  upon 

the  law,  against  pablio  policy,  and  a  deed  ezeoated  in  comaequenoe  of  it 

will  cooTey  no  title.    Lcffd  v.  Afalone,  179. 

t.  Ons  Who  Sxlls  Chattel  at  AncrioM  on  Crxdit  to  a  pnrehaeer  whe 

full  to  comply  with  the  terms  of  the  sale  within  the  time  for  which  the 

eredit  was  giyen  may,  after  the  expiration  of  that  time,  sue  for  the  prioe 

wltfaoat  a  deliyety  of,  or  an  offer  to  deliver,  saoh  chattel  to  the  pnr- 

tthassr.    The  yendor,  in  such  a  case^  has  a  lien  on  the  chattel  which  he  is 

not  leqnired  to  relinquish  nntil  he  is  paid  the  price  agreed.     Wade  t. 

Mtfm,  79. 

See  BAiLMXim,  5. 

BAGGAGE. 
See  OomioK  Caxbixb8»  0-91. 

BAILMENTS. 

L  OOOTEAOr  WHBEDT  OWNKB  OV  WhxAT  PlaOID  It  DT  AH01HIR*S  MiLL 

«B  eondition  that  the  miller  might  mix  it  with  his  own,  oouTert  it  Inte 
ftonr,  sell  it^  and  appropriate  the  proceeds  to  his  own  nse»  bnt  that  <m 
damand  of  the  person  depositing  the  wheat  he  ahoold  be  entitled  to  the 
same  quantity  of  wheat  in  kind,  or  the  amoont  of  floor  so  mnoh  wheal 
would  make,  or  the  then  price  of  wheat  per  bushel  in  money,  is  a  con« 
tract  of  sale,  and  not  of  bailment^  and  in  case  of  a  fire  before  the  demand 
the  loss  nrast  fall  on  the  miller.     Carlisle  v.  WaUaee,  207. 

ti  Lf  Qedeb  to  Provk  Ocstom  that  Skllkb  takes  all  risks  under  an  agree- 
ment with  a  miller  to  receive  wheat  to  be  nsed  by  him  when  he  pleasai^ 
and  not  to  be  kept  separate,  nor  the  identical  wheat  or  floor  made  there- 
from retomed,  and  that  the  person  depositing  the  wheat  shall  be  entitled 
on  denumd  to  the  same  qnantity  of  wheat  in  kind,  or  the  amoont  of  floor 
so  moch  wheat  woold  make,  or  the  then  price  of  wheat  per  bnshel  in 
money,  it  most  be  shown  that  millers  in  the  particolar  locality  where 
the  eostom  is  sooght  to  be  proved,  had  long  been  in  the  habit  of  thus  re- 
oeiving  wheat  and  losing  it,  or  having  it  destroyed,  and  that  the  aelkrs 
did  not  claim  pay  for  it.    CarUtk  v.  Wallace,  207. 

IL  Plidqu  of  PBOMiaBOBT  Nora  MAT  Maintain  Aonov  AOAiNffr  Plumoe 
lOH  CoNVXBBiON  of  the  note^  where  the  latter  haa  obtained  the  nota^ 
tfaoogh  withoot  fraod,  onder  an  agreement  that  he  Is  to  retam  it  or 
another  note,  which  agreement  he  refoses  to  comply  with.  Waff  v.  I>a- 
eMMMi,  004. 

4  Bank  Holdino  Bonm  of  Railboad  Ookpant  am  Oollatulal  Sboubitt 
MAT  Sill  Thxm  for  the  payment  of  the  debt  seoored  thereby,  if  the  sals 
be  made  to  a  third  person,  bat  the  bank  itself  cannot  become  the  por- 
ohaser  thereof,  either  at  private  or  public  sale.  Bank  qf  the  Old  Dominkm 
Y.  Dtdmgm  etc,  R.  R.  Co,,  302. 

I.  If  Bank  Holdino  Bonds  as  Ck>LLATiBAL  Snoukitt  Sklls  Thnm  at  Pcr» 
uo  Saln,  and  itself  beoomes  the  porchaser,  no  title  passes  by  soch  sals^ 
bat  the  bank  will  be  considered  as  still  holding  them  onder  its  original 
titie  as  collateral  secority  for  the  payment  of  the  debt  dae  to  it  from  tht 
owner  of  the  bonds.    Id, 

lb  AORBBMXNT  BT  BaILEB  NOT  TO  RXMOTB  CHAITBL  FBOM  FbBMIRBS  WIXB- 

out  Bailob's  Oonsbnt  is  not  broken  by  its  removal  by  an  attaching  oA« 
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t.  EzPREiLs  CaMTANT  Pbokisbb  TO  Dkuvmr  Df  Pkbsoit  at  prindpil  and 
iinx>ortant  places,  and  nnless  this  dnty  is  perfomied  it  will  be  held  UftUa. 
Baldwin  v.  AmerietMn  Express  Co.,  190. 

4.   £XPR&M  COJAPANT  MAT  BX  DiSGHABOSD  OV  LlABILITT  10&  NOV-DXUTXBT 

IN  Peuson  by  giYing  prompt  notice  to  the  oonaignee  d  the  aniral  of  a 
package,  or  animportaat  and  out-of-the-way  places^  and  where  the  boot- 
ness  of  the  company  is  not  sufficient  to  justify  the  keepng  of  a  deUreiy- 
agent    Baldwin  y.  Ameriean  Ebcpress  Co,,  190. 

iw   CONSIONOBfl  WILL  BB  PSXSUIIXD  TO  HAVK  COBTBAOriD  WXKS  RmEBBfOB 

TO  Reasohabli,  KvowVy  AND  Well-bstabusekd  CanoM.  6i  exprei 
oompany  in  deliveriDg  goods  and  packages  at  way-statioos  by  notloe^  and 
depositing  them  in  a  safe  reoeptade.  But  prompt  notioe  to  tiiecoiisignae 
must  be  given  to  exonerate  the  company.    Id, 

1  ExFUEss  Ck)icPAirr  will  not  bx  PBB8UiqD>  to  hati  Pbbiobmkd  its 
DuTT,  where  its  costom  has  been  to  enter  all  packages  before  deUvery  on 
a  delivery-book,  and  upon  which  a  receipt  is  taken  upon  the  delirery,  if 
no  such  entry  has  been  made  upon  the  delivery-book.    Id, 

%  AjmB  Goods  abb  Dbliybbbd  into  PosaoBSiON  of  a  ***»««»*"  oaixkr.  it  ia 
for  him  to  show  that  he  has  used  due  care  in  their  tranaportatioii.  The 
shipper  is  not  supposed  to  be  present  during  the  tnnait.  Tardosr,  iikip 
Jbuhn,  435. 

H  To  Sxonicbatb  Hm,  Common  Gai  .risr  roust  show  that  goods  were  prop- 
erly stowed,  even  if  he  is  not  liable  for  their  desArootioB  under  an  eroe^ 
tixA  for  breakage.     Tardos  v.  SMp  Touion,  486. 

%k  OoMMON  Cabbixb  Bbcxivino  Goods  in  good  order  must  explain  wtiafa^ 
torily  the  cause  of  their  destruction  during  the  tnaait.  Tardos  v.  Skip 
Touhn,  435. 

lOl  Abticlb  3204,  SbOtion  11  of  Oodb  of  Louisiana,  gives  a  shipper  sustain- 
ing loss  through  the  fault  of  the  master  or  crew  a  privilege  upon  the  ves- 
sel for  the  amount  of  such  loss.     Tardos  v.  Ship  TVwIon,  430i 

IL  Pbofbixiobs  of  Bailboad  Who  Nbgligbntlt  Dblat  Tbanbpobtaxidn 
of  CK>ods  delivered  to  them  as  common  carriers,  and  then  safely  trans- 
port them  to  their  destination,  are  not  liable  for  injuries  to  the  goods 
oansed  by  a  flood,  while  the  goods  are  in  their  depot  at  the  latter  plaoe^ 
although  the  goods  would  not  have  been  exposed  to  the  injury  but  for 
such  delay.    Deimp  v.  New  York  Cewtrcd  R.  B,  Co.,  645. 

IS.  Railboad  Ck>MPANT  MAT  J  a  Bound  bt  Spboial  Contraot  to  Trabbfobs 
Pbbsons  OB  Fbofkbtt  beyond  the  line  of  its  own  road.  PerHns  v.  Pori- 
land  etc,  R.  R.  Co.,  507. 

18.  Railroad  C^ompant  mat  bb  Bo  jnd  to  Tbansfobt  Pbbbons  ob  Pbofbbtt 
bktond  Linb  of  rrs  Own  Road,  without  any  actual  arrangement  with 
connecting  lines,  if  by  its  agents  it  holds  itself  out  to  the  pnUio  as  a 
common  carrier  to  a  place  beyond  such  limits.  Perkms  v.  PofHUmd  el& 
B.  B.  Co.,  607. 

14  Railroad  Company  will  bb  Ebiopfbd  fbom  Dbntxno  that  It  is  Com- 
mon Cabbdeb  bbtond  Linb  of  its  Own  Road,  if  its  agents  so  repra^ 
sent  the  compsny  to  the  public,  in  such  a  manner,  ot  for  such  a  length 
of  time,  that  the  oorporatoni  may  be  presumed  to  know  it^  and  therefore 
assent  to  it.     PerUns  v.  Portland  etc.  B.  B.  Co.,  507. 

15.  W  H  mcs  Railroad  Company  has  Lboal  Right  to  Run  Tbain  upon  Sm^ 
1KA0K,  it  is  immaterial  whether  it  was  run  upon  that  track  by  design  ec 
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aooident,  no  greater  degree  of  care  benig  required  bk  eeeeel  laoli  an  aoel> 
deat  than  if  the  train  was  thrown  upon  the  track  bj  deelgni  and  if  the 
train  was  managed  with  due  care,  one  injured  thereby  camiot  reoover. 
Indiana  Cim^roZ  J^y  C&,  ▼.  Budeiun^  254. 

Mb  Fbbson  Who  has  Sxcubsd  Railsoad  TxcQaer  and  is  merely  eroasing  » 
sida-traok  for  the  purpose  of  taking  the  train,  is  not  a  paasenger,  and 
oannot  reoover  as  snoh,  if  he  is  injured  bj  being  stmok  by  the  train. 
JwUana  Ceniral  M'y  Co.  v.  Ewddmmy  264. 

17.  PKBSON  Holding  Bailboad  Tiocet,  Who  n  abqidt  to  Takb  Teaiv, 
has  aa  much  right  to  cross  a  side-track  which  is  in  the  way  ptorided  by 
the  company  to  reach  the  train  as  he  would  haye  to  aross  a  paldio  atreel 
or  highway.    Indiana  Central  ^p  Ctk  v.  Mudekon,  254. 

lib  AxmiPT  OF  PA88KHOMB  09  EaILBOAD  TrAIH  TO  USB  CaVOILBD  TiQKXT» 

without  any  explanation  of  how  he  became  possessed  of  it^  or  why  he 
offered  it  instead  of  his  fare,  is  presumptiTe  eyidence  of  wnmg  en  his 
part.     Terre  Haute  etc  R,  R.  Co.  v.  Vanatta^  96. 

19l  Railboad  CoKPAirr  has  Biobt,  iob  Refusal  to  Pat  Fab^  to  Bjbo? 
Pasbbnomb  fbom  Tbadt  at  a  regular  station^  but  not  elsewhere.    Id, 

SK  AroMXT  BT  Passbnobb  to  Imfosb  on  Railboai)  OoKPAinr  will  Mm* 
OATE  Dakaois  in  an  action  by  such  pasaengc^r  <^;ain8t  the  company  for 
unlawfully  putting  him  off  its  train  at  a  place  other  than  a  regular  sta- 
tion.   Id, 

fL  Passbngbb  ATTBUFTiNa  TO  Dbfbaud  Raxlboab  Owpabt  BT  Usxva 
Oahoblxd  Tickbt  to  get  firom  one  station  to  another,  Is  entltied  to  no 
more  than  nominal  damages  against  the  company  for  putting  him  off 
their  cars  at  a  place  other  than  a  regular  station.    Id. 

S8i  Bagoaob  Inoludbs  Svoh  Abtiglbs  of  Kboesbitt  avd  OoRTximDiOB  as 
are  usually  carried  by  passengers  for  their  personal  uae^  oomfort,  instra<v 
ticD,  amusement^  and  protection,  having  regard  to  the  object  and  length 
of  the  Journey.    Parmelee  v.  Fieeher,  138. 

tH  Baqoaob^^bck  Givbn  bt  Railroad  CoicPAirr  to  Passbngbb  is  Pbima 
Facib  Eyidbngb  of  deliyery  of  the  baggage  to  the  company.  Davia  v. 
Midtigan  Sauihem  etc  R.  R.  Co,^  151. 

94.  Kailboab  CoKPAur  must  bb  Held  to  hayb  Received  Baggage,  and 
to  be  liable  for  its  loss,  where  it  exchanges  the  baggage-checks  of  a  con- 
necting line  for  its  own,  and  does  not  give  inmiediate  notice  to  the  passen- 
ger, on  the  exchange,  of  its  inability  to  find  the  baggage.    Id. 

25.  Passbngbb  cannot  Tbbtift  as  to  Valub  of  Lost  BAooAaB,  when  it  can 
be  established  by  evidence  other  than  his  own,  although  he  may  tssti^ 
as  to  what  articles  were  lost.    Id. 

26b  Baggage  Includes  Revolvbb,  as  well  as  wearing  apparel    Id. 

27.  Baggage  does  not  Include  Unbeasonable  Amount  of  Hokbt.  If  a 
passenger  has  more  money  than  is  necessary  for  his  travelling  expenses, 
he  should  notify  the  carrier,  and  pay  extra  for  its  transportation  and  oare^ 
if  demanded.    Id. 

28.  Xbunk  in  Baggaob-oab  is  not  Pbopeb  Place  fob  Passbngbb  to  Cabbt 
HoNBT  for  his  traveling  expenses,  so  that  he  may  recover  for  its  loss  aa 
baggage.    Id. 

Hi  PaBSBHOBB'S  TiniMONT  AS  TO  BaOGAOB  Loir  IBODLD  BB  BiaBITBI> 

OMxrnoK^  and  should  be  discarded  if  there  ba  »  diada  apoa  it.    Id, 
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lOi  Law  Baisu  No  PBssuMPtiON  that  PASSSBrosB  ok  llAn.BftAD  bam  BiAft 
NonoE  LiMiTiNO  Company's  Liabilttt  ior  Bagoagi,  from  tha  &Msi  tfatl 
tach  notioe  is  printed  on  the  back  of  a  check  delivered  to  the  piMonger, 
which  check  has  on  its  face  the  words  **  look  on  the  baek^"  nor  from  tlM 
fact  that  such  notice  is  printed  on  a  placard  posted  in  the  car,  and  oon- 
taiidng  other  notices  which  the  passenger  has  read.  MaUme  ▼•  B,  S  W» 
S.  B.  Co.,  698. 

Il«  WHiTHiqEi  Railroad  Compant  is  Liablb  ior  Bagoaob  ov  PAflSDroxB»  la 
his  wife's  tnink,  if  he  rides  on  a  free  pass  over  the  road,  bnt  bays  m  tieksA 
for  his  wife,  and  checks  the  trunk  on  her  ticket^  qu4Bre,    Id. 

tSL  Railroad  Cobporatiov  Which  has  Lbasbd  Portion  of  Akothkb  Oov- 
NionNo  Road  is  not  exempt  from  liability  to  the  owner  of  goods  delir- 
sred  to  it  at  a  depot  on  the  leased  portion  of  the  road,  by  reason  of  aa 
agreement  with  tbe  proprietors  of  the  latter  road»  by  whidi  fhb  two  oofw 
pomtions  upon  their  respective  roads  mutoally  agree  to  famish  aaitahls 
depot  accommodations,  and  receive  and  deliver  freights,  and  that  th« 
liability  of  the  first  corporation  for  upward  freight  upon  the  road  of  tlia 
•eoond  shall  not  commence  until  delivery  on  the  cars  of  the  fint.  M^ 
Oluer  V.  Mcmehegter  etc  B.  B,,  624. 

0b  Railroad  Corporation  Beokivino  Freiobt  vob  Dxuvirt  oysb  Rai^ 
ROAD  LxAasD  TO  Them  cannot  dispute  their  liability  therefor  on  the 
ground  that  such  lease  is  void.     Id. 

lii  CouBiis  ARB  Inoloed  to'Consider,  AS  FOUNDED  IN  ToRT,  actioiia  agaiDil 
oommon  carriers,  to  recover  damages  for  private  injuriei^  nnlen  a  special 
contract  very  clearly  appears  to  be  made  the  gravamen  and  objeol  of  ths 
complaint  in  the  declaration.    N.  0.  etc  B.  B.  Co.  v.  Hwr§t,  786w 

See  Dakagxs,  7;  Railroads. 

COMPENSATION. 

8cc  DnoroB  axd  Cbidixor;  Euinbnt  Domain;  M^aciB  Ajn>  SntTAOvi  £■- 

wards;  SHBRina. 

CONDEMNATION. 
See  Eminent  Domain. 

CONDITIONS. 
8m  (katfBMffiB,  0|  DniM,  9;  Partnership,  13^  Salbi  YnrM»  AMOk  Yn* 

DEB,  6. 

CONFLICT  OF  LAWS. 

L  Vobm  of  Remrdibs,  Modes  op  Proceeding^  and  Smrtior  and  AnaoB- 
MENT  ON  Proosss  are  regulated  by  the  law  of  the  plaoe  where  the  actioa 
is  instituted.    BvereU  v.  Herrin,  455. 

1.  Bells  ov  Bzohanoe  Drawn  in  Foreign  Country,  payable  in  another  for^ 
sign  country,  and  drawn  against  a  consignment  of  goods  to  New  Orleans, 
are  governed  by  the  law  of  the  country  where  drawn.  Knead  v.  MSiven, 
434. 

I.  Law  of  Foreign  Country  in  reference  to  bills  of  exchange  drawn  tlMn 
upon  another  foreign  country  will,  in  the  absence  of  proof,  be  presumed 
to  be  the  same  as  the  law  of  Louisiana,  in  an  action  in  the  latter 
CQ  the  bills  after  protest  for  non*acceptance  and  non-payment.    Id* 
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CONNECTINO  CARRTKR8, 
See  Common  Cabbiebs,  12-li,  24 

CONSTABLE^. 
See  Onnoxs  and  0FncBB8»  1. 

CONSTITUTIONAL  LAW. 

1.  CojiauTUTiov  IS  NOT  Opbiiativs  until  ajteb  m  Ajmrion  NT  PBOrLly 
end  does  not  change  any  rights,  duties,  reqnirements,  or  obligations  that 
were  created  by  or  dependent  upon  any  territorial  act,  nntil  it  has 
leoeived  such  sanction.    Parhtr  v.  SmUh^  749. 

fli  CONSIPE&ATIONS  Or  EXPSDUNOT  AND  PUBUO  POUOT  ABB  NOT  BlOABDBD 

in  deciding  upon  the  constitntionality  of  a  statute.  Maigor  etc  ^f  BaU 
timore  v.  SUUe,  572. 

t^  Statutb  will  not  bb  Dxolaked  Unoonbtitutional  m  Casbb  of  Doubvi 
nnconstitntionality  mnst  clearly  appear.    Id. 

4b  Fowbb  ov  Appointmbnt  to  OmcB  is  not  Intbinbigallt  Eibuutivb  or 
inherent  in  or  necessarily  belonging  to  the  exeontiTe  departooent,  and  its 
ezeroiBe  by  the  legislatore  is  not  per  ae  unconstitntionaL    Id, 

&  Bill  of  Bigbts  is  not  to  bb  Intebfbbtbi)  as  Enjoinino  CoMFLsn 
Sbpabation  between  the  several  departments  of  the  goTemment.    Id, 

6L  Constitution  mat  Bbqbivb  Intbbpbbtation  fbom  Long,  Constant,  anb 
Unifobm  Lbgislatiyb  Pbactiob,  and  where  the  legislature  has,  in  many 
instances  exercised  the  power  of  appointment  to  offioe  unquestioned, 
this  is  evidence  of  a  oonstruction  of  the  constitutional  provision  concern- 
ing the  separate  nature  of  the  departmental  functions,  and  an  acquiss- 
oence  by  the  people  and  the  various  departments  of  the  govenmient  in 
such  practical  interpretation.    Id. 

7.  Dbclabation  of  Rights  is  not  to  bb  Conbtbubd  bt  Itbblf  according  to 
its  literal  meaning  in  considering  a  question  as  to  the  separation  of  the 
departments;  it  and  the  constitution  compose  the  form  of  state  govern- 
ment, and  must  be  interpreted  as  one  instrument.  The  former  announces 
principles  on  which  the  government  about  to  be  established  will  be  basedt 
and  if  the  instruments  differ,  the  constitution  must  be  taken  as  a  limita- 
tion or  qualification  of  the  general  principle  previously  declared.    Id. 

I.  Whbrb  Q)NsnTX7TioN  IN  Mant  Instak'obs  DsroLVBa  Functions  of  Onb 
Depabtmbnt  upon  another,  it  follows  that  entire  practical  separation  be- 
tween the  departments  was  not  designed  by  the  bill  of  rights,  but  that 
it  was  intended  to  ingraft  this  principle  on  the  state  system  only  so  far 
as  comported  with  free  government,  as  an  inhibition  upon  the  exercise  by 
one  department  of  powers  conferred  on  any  other  by  the  constitution.   Id, 

9l  Statutb  Appointing  Otficebs  to  Offices  Cbbatxd  thebkbt  la  Uncon- 
stitutional if  such  power  of  appointment  has  been  conferred  by  the  con- 
stitution upon  any  other  branch  of  the  government,  but  if  the  power  h 
given  to  the  legislature,  it  may  be  exercised,  notwithstanding  the  article 
of  the  bill  of  rights  concerning  departmental  separation.     Id. 

10.   LXGISLATURB,  IN  ACT  CbEATINO  OfFICX,  MAY  APPOINT  OfFICBBS  TO  FiLL 

It,  under  provision  of  the  constitution  conferring  on  the  executive  the 
appointment  of  all  officers  not  otherwise  provided  for,  '*  unless  a  differ- 
ent mode  of  appointment  be  prescribed  by  the  law  creating  the  offioe," 


808  Index. 

lOi  Law  Rajsmb  No  PBssuMPtioir  that  PABSXirosB  oh  llAn.BftAD  has  BiAft 
Nones  LuoTDra  Cokpakt's  Liabiutt  vob  Bagoags,  from  the  &Msi  tbsl 
wuh  notioe  is  printod  on  the  back  of  a  check  delivered  to  the  paBieagw, 
whidi  check  haa  on  iti  face  the  wordB  "look  on  the  back,"  nor  from  the 
hd  that  mch  notice  ii  printed  on  a  placard  posted  in  the  car,  and  oon- 
iHning  other  notices  which  the  passenger  has  read.    MaJUme  y.  B^SW* 

BL  WsBRDqi  IUn.B0Ai>  OoMPAirr  is  Leabls  iob  Bagoaob  of  PAS8DroxB»  im 
his  wife^  tronk,  if  he  rides  ona  free  pass  over  the  road,  hat  hays  a  tieksA 
for  his  wife,  and  checks  the  trunk  on  her  ticket^  ^piesre.    Id. 

VL  RA"»nAn  OOBPOBATIOH  WhIGH  HAS  LSASBD  POBTION  OF  AKOTHKB  OOB- 

monHO  BoAD  is  not  exempt  from  liability  to  the  owner  of  goods  daUr* 
«ed  to  it  at  a  depot  on  the  leased  portion  of  the  road,  by  reason  of  aft 
afrseoMnt  with  the  proprietors  of  the  latter  road,  by  whicdi  the  twooofw 
pcfatioinB  upon  their  lespectiTe  roads  mntoally  agree  to  famish  saitabls 
depot  aooonunodations,  and  receive  and  deliver  freights,  and  that  th^ 
Bihility  of  the  first  corporation  for  upward  freight  upon  the  road  of  tbs 
aaoond  ahall  not  oommence  ontU  delivery  on  the  cars  of  the  first.  M^ 
Orntr  V.  Mamekulertic  H,  /?.,  fi24. 

0b  l^"^a*^An  COBPOBATION  RbQEIVIKG  FBEZOHT  FOB  DkUVBBT  OVBB  BaI^ 

BOAD  LsASBD  TO  Thkm  cannot  dispute  their  liability  therefor  on  the 
ipwind  that  sach  lease  is  void.     Fd. 

IL  OOUBSS  ABB  iKOLDiSD  To'CONSIDKR,  AS  FoiTKDED  IS  TOBT,  SOtloilS  agsJast 

y*gi"*«"  camera,  to  recover  damages  for  private  injariei^  nnless  a  special 
oontsiet  vsty  dearly  appears  to  be  made  the  gnwamen  and  objeet  of  the 
oos^plaiBt  in  the  dedamtion.    jV.  O.  ete.  iZ.  J2.  Ox  v.  Hwnt,  78S. 

See  Dakagbs,  7;  Raixjioads. 

COMPENSATION. 
flisDmrGB  AMoOaMBOcmi  Euvbht Domain;  Mascib  Ajn> Sbbtabvi  Bb- 

WABDS;  SHBBIFIS. 

CONDEMNATION. 

See  BlIXHBKT  DOMADT. 

CONDITIONS. 
8ieOo9iiVBA0ni  6|  Dbios,  9;  Pabxnbbship,  ISf  Saus;  Ymnam  ah»  Yn* 

DXB,  S. 

CONFLICT  OP  LAWa 

L  VOBM  OF  BSMBDIBS,  MODBS  OF  PboGBXDING,  AHD  SbBTIOB  AlfD  ArAOB- 

MBST  OK  Pbogbss  are  regolated  by  the  law  of  the  plaoe  where  the  aetkm 
Is  institated.    ShereU  v.  JTcrrtn,  455. 

!•  Bells  of  Bxohanob  Dbawn  in  Fobbign  Couhtbt,  payable  in  another  lor^ 
mffk  country,  and  drawn  against  a  consignment  of  goods  to  New  Orleans, 
are  governed  by  the  law  of  the  country  where  drawn.  Kuend  v.  Bken, 
434. 

I.  Law  or  Fobeign  Countbt  in  reference  to  bills  of  exchange  drawn  tfaers 
upon  another  foreign  country  wiU,  in  the  absence  of  proo^  be 
to  be  the  same  as  the  law  of  Loaisiana,  in  an  action  in  the  latter 
en  the  bills  after  protest  for  non-acceptance  and  non-payment.    Idm 
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CONNECTINO  CARRTKR8. 
8m  Common  Cabbiebs,  12-14^  24 

CONSTABLES. 
See  OnriGis  and  0FnciB8»  1* 

CONSTITUTIONAL  LAW. 

1.  GOHHZITUTIOK  IS  NOT  OpBRATIYX  UNTIL  AJTEB  118  AjMPTION  BT  PBOrLBy 

and  does  not  change  any  rights,  duties,  raqoirements,  or  obligations  that 
were  created  by  or  dependent  npon  any  territorial  act,  nntil  it  has 
rooeived  such  sanction.    Parker  ▼.  SmUh,  749. 

fli  CONSIDEBATIONS  Of  EXPBDIBNOT  AND  PUBUO  POUOT  ABB  NOT  BlOABDBD 

in  deciding  opon  the  constitutionality  of  a  statote.  Maifor  eie.  <if  BaU 
Umore  v.  State,  572. 

lb  SZATUTB  WILL  NOT  BS  DkGLABSD  UnOONBTITUTIONAL  IN  Ca8BB  OF  DOUBVI 

nnconstitntionality  mnst  clearly  appear.    Id, 

4b  PowBB  ov  Afpointmbnt  to  OmcB  IS  NOT  Intbinsigallt  EiBuuTiVB  or 
inherent  in  or  neoessarily  belonging  to  the  execntiTe  departooent,  and  its 
exercise  by  the  legislature  is  not  per  $e  onoonstitntionaL    I<L 

&  Bill  ov  Riqbts  is  not  to  bb  Intkilpbetbd  as  Enjoinino  Comilbib 
Sbfa&ation  between  the  several  departments  of  the  government.    Id, 

6L  CoNSTTruTioN  MAT  Bbqxivb  Intbrpbbtation  vbom  Long,  Constant,  anb 
Unibobm  Lbgislatiyb  Pbactiob,  and  where  the  legislature  has,  in  mai^ 
instances  exercised  the  power  of  appointment  to  office  unquestioiied, 
this  is  eridenoe  of  a  construction  of  the  constitutional  provision  concern- 
ing the  separate  nature  of  the  departmental  functions,  and  an  acquies 
cenoe  by  the  people  and  the  various  departments  of  the  government  in 
such  practical  interpretation.    Id, 

7.  Dbclabation  of  Bights  is  not  to  bb  Constbdbd  bt  Itbblf  aooording  to 
its  literal  meaning  in  considering  a  question  as  to  the  separation  of  the 
departments;  it  and  the  constitution  compose  the  form  of  state  govern- 
ment, and  must  be  interpreted  as  one  instrument.  The  former  announces 
principles  on  which  the  goTemment  about  to  be  established  will  be  based, 
and  if  the  instruments  differ,  the  constitution  must  be  taken  as  a  limita- 
tion or  qualification  of  the  general  principle  previously  declared.    Id, 

lb  Whbbs  Constitxttiox  in  Many  Instakcbs  Dbtolybb  Functions  of  Onb 
Dzpabtmbnt  upon  another,  it  follows  that  entire  practical  separation  be- 
tween the  departments  was  not  designed  by  the  bill  of  rights,  but  that 
it  was  intended  to  ingraft  this  principle  on  the  state  system  only  so  far 
as  comported  with  free  government,  as  an  inhibition  upon  the  exercise  by 
one  department  of  powers  conferred  on  any  other  by  the  constitution.   Id. 

lb  Statutb  Appointing  Officebs  to  Offic^  Cbbatbd  thbreby  la  Uncon- 
stitutional if  such  power  of  appointment  has  been  conferred  by  the  con- 
stitution upon  any  other  branch  of  the  government,  but  if  the  power  ii 
given  to  the  legislature,  it  may  be  exercised,  notwithstanding  the  article 
of  the  bill  of  rights  concerning  departmental  separation.     Id, 

10.   LXOISLATUBB,  IN  ACT  CbEATINO  OfFICE,  MAY  APPOINT  OfFICBBS  TO  FiLL 

It,  under  provision  of  the  constitution  conferring  on  the  executive  the 
appointment  of  all  officers  not  otherwise  provided  for,  '*  unless  a  differ- 
ent mode  of  appointment  be  prescribed  by  the  law  creating  the  office," 
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«epeoiaII  J  when  the  l^gialatiire  has  often  eoMioiied  tUs  po»v 
tkmed.    Id. 
11.  Hon^n  or  Leoislatobb  ik  PASsiira  Act  OAmrov  mm  Rboabdbd  bt  Jo- 
DiciABT  apon  the  qnestion  of  iti  oonstitationality.    Id, 

12.  STATOTlTliAliariBBINOBziBXDrOPoLICmFOBaiOFClTTIBflMCSl^^ 

■RMMKNT  to  oommifluoiien  appointed  by  the  etatnte  is  oonititationaL  /dL 
Vk  SzATOTB  Ebtabubhino  Pouox  SYBonM  IX  City  m  not  UNooNsnTunoHikii 
beeanie  of  a  proYiaion  of  the  oonatitation  which,  after  providing  for  tba 
election  of  josticee  of  the  peace  and  constables  in  the  city,  and  declaring 
them  to  be  consezrators  of  the  peace,  conciudes:  "And  the  mayor  and 
city  council  may  provide  by  ordinance,  Ikom  time  to  time,  for  the  crea- 
tion and  government  of  soch  temporary  additiottal  police  as  th^  maj 
deem  neccssaiy  to  preserve  the  pablic  peace.'*  This  piovisloii  does  doI 
take  from  the  l^gidainro  the  power  to  establish  a  polios  qrstem  in  tiM 
dty,  and  merely  aathorixes  the  city  to  organias  a  temporary  police  addi- 
tional to  the  existing  system.  Id. 
IL  Lboiblatusb  1CA7  PBoviDa  THAT  Pouox  CoMMiBBioBBBS  OF  CiTr,  ap- 
pointed by  legiBlatnre,  are  a  part  of  the  dty  anthorities  for  whose  nets 
the  dty  is  responsible.  Id, 
Vk  DooTBnrs  teat  thbbi  is  Fukdamkntal  Pringiflb  ov  Bight  and  Jim- 
nos  inherent  in  the  nature  and  spirit  of  the  social  compact  that  Am 
above  and  restrains  the  power  of  legislation,  and  which  the  legislators 
cannot  pass  withont  exceeding  its  rightful  authority,  asserts  a  very  cor- 
rect doctrine  when  limited  to  the  protection  of  the  life,  liberty,  and 
property  of  the  dtiaen  from  violation  in  the  nnjnst  exerdse  of  legislative 
power;  but  it  has  no  application  to  the  exerdse  by  the  l^slatnro  of  its 
sovereignty  over  public  charters  granted  for  purposes  of  govenuneDtk 
Id. 

I6L  IdBGISLATUBa  MAT  AUTHOBIZB  POUOB  COMMI8SIONXB8,  WhOK  It  HAS  Ap- 

PODfTED  to  manage  the  police  affiurs  of  a  city,  to  issue  certificates  of 
indebtedness,  in  the  name  of  the  mayor  and  dty  council,  for  prescribed 
purposes,  and  upon  certain  contingendes;  and  it  may  anthorine  such 
certificates  to  be  received  in  payment  of  taxes.  Id, 
n.  Statdtb  Estabushinq  Boabd  ot  Poliob  Gohmibsionebs  or  Citt  is  not 
UirooNSTiTUTiGNAL  becausc  it  makes  it  the  duty  of  the  sheriff  to  act 
under  the  board  for  the  preservation  of  peace,  or  because  it  anthoriaea 
the  board  to  call  out  the  military  force  of  the  dty.    Id, 

18.  PaovisioN  or  Statute  that  "No  Black  Rxfubugav,  or  Ihdobsir  ob 
Appboveb  of  thb  Helfeb  Bo9K,"  shall  be  appointed  to  office  by  the 
board  of  police  commiasioners,  created  and  api>ointed  by  the  statute,  • 
unconstitational,  if  it  is  to  be  understood  that  the  statute  proscribes  that 
class  of  persons  on  account  of  thdr  political  or  religious  opinions;  but  as 
the  court  cannot  understand  officially  who  are  meant  by  the  proviso^  no 
Judicial  opinion  can  be  expressed  on  the  question.    Id, 

19.  As  TO  Effect  of  Clause  in  Statute  Which  Disqualifies  fbom  Holdin« 
Ant  Office,  under  the  mayor  and  council  of  a  city,  such  persons  as  shall 
fordbly  resiBt  the  proviuons  of  the  law,  the  judges  aro  equally  divided 
in  opinion.    Id, 

SOl  Lioiblatubb  has  Poweb  to  Impose  Bubden  on  Fobbion  Inbubanob 
Oompanibs  doing  business  in  the  dty  of  Chicago  for  the  benefit  and  si^ 
port  of  the  Ohioigo  Firemen's  Benevolent  Association,  and  it  is  aol 
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that  the  retvnue  derived  from  sach  bordaa  ■hoald  bo  paid  Into  ttM 
tnamzy  of  the  itate.  Firemen**  BenevolefU  Am^n  r.  Lommbmyt  lift. 
Ovwou  OF  **Affr  TO  Ivoobfokasb  Fzbbmixi'b  BuxvuiiXiiT  AflsocEAsioirf 
•ad  for  otfaor  prnpoMi^''  approrad  Jane  21,  18B2;  aie  imffioiimtly  ax* 
prwod  in  ita  ttHa.  Firemen's  Benevoleni  An'n  y.  Lcunebwy,  lift. 
Act  of  LwuHLAiun  Pbotiixcto  Rhkxdt  for  Ihjusixs  Ihiuoisd  bt 
OoKrasATioirB  is  wsll  a8  bt  Natural  Pmacnrs  doea  not  for  thai  ra»- 
aon  embraea  Tuiooa  and  distinct  aabjeeti^  and  la  not  in  oonfliot  wilh  tha 
tidr^y-aaritii  aeetionof  tha  aaeond  artide  of  tfaa  Kantndty  oonatitBtlott, 
wbieh  dadafaa  that  **no  Uwenaetad  by  tha  gMMwJ  aaiambly  ahall  lalata 
ta  mora  than  ana  aobieet^  and  that  ahaU  ba  mpniaBud  in  tha  titUb* 
iMe§r,Drate^40&, 

SoBJior  OF  Aor  axd  nsDHCBirTnnrzvTniJL— WharabjtitlaaBaol 

la  ''toprobifaittha  'aala*  of  intaxioatbg  Hqnon,"  and  tha  body  of  th« 

aotmakaa  it  vnlawfol  to  ^'aaD"  ar  ^^f^"  tha  aamaaway,  tha  act  la 

aMiitiiiitUaial  mdar  tha  cJaaaa  that  erery  law  ^'ahall  embraoa  ona  mb- 

Jael^  and  that  ahaU  ba  daaeribad  in  tha  tiiia.''  Partinaonr.  State,  522. 

fluBJMV  KimEAfWP  DT  TixL^  **Aat  to  Pbohxbit  Sale  of  ImoziGATDro 

TO  IffTTygBa^"  ato.»  ia  to  prevant  the  proouremant  of  liquor  by 

aaawd  in  tha  aot;  and  nndor  tha  title,  tha  body  of  the  act 

ppoperiy  dadaio  it  vnlawfal  *'to  aaO,  diapoae  <<  barter,  or  give** 

liqpova  to  minot%  aa  being  a  meaoa  to  effsot  the  chief  deaign  of  the 

•ei  ■■  wptiaw^Hn  tha  titiab.    P^Uneonr.  Staie,  WL 

Wk  Tblb  of  Aot  hsbd  hot  Oqhtadi  All  Bbtailb  fob  Casktisq  It  isto 

Kmoi^  but  ahoold  merely  be  a  brief  and  oonoiBe  atatement^  aafSdent  to 

iiidioa*a  the  natoze  of  it    PatUmmr.  8iaie,Bi22, 

tmCmtomMBoaE,  17, 18;  Dowbb^  S,  4;  Lbqiblatubb;  Bailboasb;  Scav- 

wm,  7-10;  Taxaxboh;  Wathooubbbb. 

CONfiRTRUCnOH. 

§m  AHWUUUT  fob  BBBBRT  of  CbHDIT0B8,  12-14;  ARAaHMHBTB^  4;  BoHsai 

OOHnxunovAL  Law;  CoBTBAcm,  6;  Bbbim^  8;  Emibbht  DcniAnr,  2; 
MuouTBun^  4-S;  Ibbobabcb,  8;  ImoziOAiiHa  hatuoBa,  1,  2;  Mabbtbb 
WoOBt  i|  Honoi^  8;  Szaxutbb;  Tazaxbob,  1;  Wobdb  Ain>  FBKAflBiL 

OONTEBfFT.. 

&  CtoBVSABHoA]inaairrfoQBivBBpABTriol)BLzyBBio8HBBiiFKBr 
av  fiUni  whleh,  with  ttia  OQntenti^  he  daima  as  his  own  property,  and 
an  kb  vefuing  to  obey  tlie  order,  punish  him  summarily  by  fine  aa  for 
aontsmpt    Siaie  ▼.  8iart»  278. 
^  %  CmannoaiT  of  WmnBai  fob  Cobtbhft  d  not  Qbjbotionablb  because 
'?  it  makea  the  imprisonment  oonditional  npon  his  a&bmission  and  obedience. 

Bmmham  ▼.  Ifoirlisqy,  670. 

IL  8BBOBABT-AT-AB1I8  OF  MAflBACBUBBITB  LbODLATDBB  MAT  LAWFULLY  DB* 

TAZB  in  common  jaU,  by  permission  of  the  sherifl^  a  psnen  committed  by 
tta  honaa  of  lepreaentativea  for  contempt    Bwnkam  ▼.  Jfoiiliit  076L 

See  Habbab  Cobfus;  TiBOIhlatobb. 

CONTINUANCE. 
8aa  Hbw  Tbial,  4;  Flxadino  and  Pbaoikii^  %  Uk 

CONTRACia 
fcCtanuor  to  Build  Ybsbbl  Cbeatbs  JoxBrLuBiLirroiittapafflaltkB 
dstadsBti^  where  it  ia  between  the  plaiatiir  <<flB  the  one  part*  and  Ike 
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•tpeoklly  where  the  l^gialfttiire  has  oftea  exeieiMd  this 
turned.    Id. 
11.  Hon  VIS  ov  Lboislatitbe  in  Pasbino  Act  oAinroT  bi  Btoabdkd  bt  Jv- 
DioiABT  opon  the  qaestioii  of  its  oonetitatkmality.    Id, 

maanuan  to  oommianoiien  appointed  by  the  statate  is  oaneiitatioiiaL  Id, 

IS.  SEATOn  EnABLiaHINO  POLIGI  StBIBM  in  City  is  not  UNOOHBTlTUTiaHAL 

beoanae  of  a  proTiaion  of  the  constitDtion  which,  after  providing  for  the 
election  of  jostioee  of  the  peace  and  constables  in  the  city,  and  declaring 
them  to  be  conservators  of  the  peace,  concludes:  "And  the  majror  and 
city  coonoil  may  provide  by  ordinance,  from  time  to  time,  for  the  orea> 
tion  and  government  of  soch  temporaiy  additioiMil  police  as  they  may 
deem  necessary  to  preserve  the  pnUio  peace."  Tins  provlrioii  doss  nol 
take  from  the  l^slatore  the  power  to  establish  a  police  systam  in  tiw 
dty,  and  merely  anthorisee  the  city  to  oiganiae  a  temporaiy  police  addi  - 
tional  to  the  existing  system.  Id, 
14  LiWTai«ATUB«  MAT  Pbovidb  THAT  PoLiOB  GoiofiBSioirBRS  OF  GiTr,  ap- 
pointed by  l^gislatare,  are  a  part  of  the  city  authorities  for  whose  ads 
the  dty  is  responsible.    Id, 

Uk  DOOKBIVS  THAT  THEBB  IS  FUNDAMBNTAL  PrIRGIFLB  OF  BiGBT  AHD  Jl»- 

TiGB  inherent  in  the  nature  and  spirit  of  the  social  compact  that  rises 
above  and  restrains  the  power  of  legislation,  and  which  the  l^islatars 
cannot  pass  without  ezceeding  its  rightful  authority,  asserts  a  very  cor- 
rect doctrine  when  limited  to  the  protection  of  the  life,  liberty,  and 
property  of  the  oitiaen  from  violation  in  the  unjust  exercise  of  legislative 
power;  but  it  has  no  application  to  the  exercise  by  the  legislature  of  its 
sovereignty  over  public  charters  granted  for  purposes  of  govnmmenl 
Id. 
I6L  Lboislatubb  mat  Authobizb  Pouob  Ck>MMi8SioNBB8,  Whom  It  hab  Ap- 
FODiTKD  to  manage  the  police  afbirs  of  a  city,  to  issue  certificates  of 
indebtedness,  in  the  name  of  the  mayor  and  city  council,  for  prescribed 
purposes,  and  upon  certain  contingencies;  and  it  may  authorize  such 
certificates  to  be  received  in  payment  of  taxes.    Id, 

17.  Statute  Establishino  Boabd  ov  Pouob  Gommissionbbs  nr  Cnnr  is  not 
UNooNSTirnnoNAL  because  it  makes  it  the  duty  of  the  sheriff  to  act 
under  the  board  for  the  preservation  of  peace,  or  because  it  anthoriaea 
the  board  to  call  out  the  military  force  of  the  dty.    Id, 

18.  Pbovision  of  Statute  that  **No  Black  Refubuoan,  ob  Indobsbe  ob 
Appboveb  of  thb  Helpbb  Book,"  shall  be  appointed  to  office  by  the 
board  of  police  commissioners,  created  and  appointed  by  the  statute,  • 
unconstitutional,  if  it  is  to  be  understood  that  the  statute  proscribes  that 
class  of  persons  on  account  of  their  political  or  religions  oinnions;  but  as 
the  court  cannot  understand  officially  who  are  meant  by  the  proviso^  no 
judicial  opinion  can  be  expressed  on  the  question.    Id, 

10.  As  TO  Effect  of  Clause  in  Statute  Which  Disqualifies  fbom  Hou>nro 
Ant  Offigb,  under  the  mayor  and  council  of  a  city,  such  pereons  as  shall 
forcibly  resist  the  provisions  of  the  law,  the  judges  are  equally  divided 
in  opinion.    Id, 

SOl  Lbgislatubb  has  Powbb  to  Impose  Bubdbn  on  Fobbion  Irsubanoi 
OoMPANiBS  doing  business  in  the  dty  of  Chicago  for  the  benefit  and  sup- 
port of  the  Chioago  Firemen's  Benevolent  Association,  and  it  Is  aol 
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my  tbat  the  lerarae  datired  from  saeh  tnnden  ihoald  be  paid  into  the 
tnaeiiry  of  the  itate.    Firemen*s  BtMwlLad  An*n  t.  latrndumy^  US. 
QmnotB  OF  **Aos  to  Inoobpokats  Fxbubi'b  BiNXVoiuraT  Ajnocuasoir, 
aad  lor  other  pHTpooM^"  approved  June  21,  1852»  axe  Boffieuntly  ez* 
pieaied  in  iti  titlei    FwemaC*  Benevoleni  Awin  ▼.  Xowuftvyy,  115. 
Aor  OF  LuiBLiTUBa  Pbotzdcvo  RsMXiyT  fob  Ihjubus  Infuoiid  mt 

COBTCiBAnOVB  AS  WSLL  AS  BT  NATURAL  PnSQHS  doea  not  for  tiiat  TCft- 

Sflii  anfataoa  Tarioos  and  diatinot  aabjeetiy  and  ia  not  in  conflict  with  the 
lldrfy-aevanth  aaotioiof  the  aacond  artide  ol  the  Kentnoky  conatitBtioBy 
iHddh  dedatea  that  "no  law  enactad  by  the  gaaetal  aaiainlily  ahall  laiaita 
to  meva  than  one  aobject^  and  that  ahaU  be  aiptaawd  in  the  titles* 

BuBJBW  OF  Aor  AHi>  ns  DHnsiFnoH  nr  Tikul— Where  by  title  an  ael 

la  "to  pcobfUt  the  'aale'  of  intozieatfaig  liqnora,*  and  the  body  of  the 

■el makea  it  BnlewM  to  "aeH"  or  "gife*  the  aame  away,  the  act  ia 

ewirtitiiflonal  Bnder  the  claBaa  that  every  law  "ahaU  embrace  one  anb- 

Jeet^  and  that  ahaU  be  deaoribed  in  the  title."  PavMMon  t.  ifitoe,  622L 

fluBJBur  EMBEifiBP  XV  Txiui^  "Aor  to  Fbohibit  Salb  of  Ibtozxcativo 

io  IforoBa^'*  eta,  ia  to  prevent  the  procarement  of  liquor  by 

aamed  in  the  act;  and  nnder  the  title^  the  body  of  the  act 

pnpariy  deelaie  it  nnlawfnl  "to  aeO,  diapoae  o^  barter,  or  give  " 

llfBora  to  ndnor%  aa  baing  a  maana  to  effect  the  chief  design  of  the 

Bit  ■■  aiptiBwd  in  the  tiOe,    Ab-Hrwb  v.  ifftate,  522. 

flL  Tblb  ov  Aor  hxbd  bot  Oontaib  All  Dbtailb  fob  Cabbtino  It  into 

llVBOi^  bat  ahoold  merely  be  a  brief  and  condae  atatement^  anffident  to 

hidioati  the  nature  d  it    PoriafiNaM  v.  Aofe^  522. 

ImOobmbaxidbb^  17, 18;  Dowbb,  \  4;  Lbqiblaiubb;  Bailroasb;  Seaiw 

UTBii^  7-10;  Taxaiidn;  Watbboodbsbb. 

OOKCTKUCnOH. 
AflOBBiiBBV  iQB  BiBBiir  or  Cbbditobs,  12-14;  Atkaohicbbtb^  4;  BoBXiai 

OUBBUiUIBXVAL  LaW)   C0BTBA0Ta»  5;    DbBD8»  8;    BmBBHT  DOMADT,  2| 

■ftBOumuB^  4-8|  Ibbobabcb,  8;  Ihtoxigatxbo  LiqiroBS,  1,  2;  Marbtbb 
t|  Hoooi^  8)  Skatutbb;  Taxatuui,  1;  Wobds  abd  Fbbasbl 

OONTEBIFT.. 

■AB  Ko  Anmnmo  Qbdbb  Pabttio  Dblivbb  TO  Sebbxtt  Kbt 
ev  Sua  wUdiy  witii  the  oontente,  he  daima  aa  bia  own  property,  and 
en  hia  lefBaing  to  ob^  the  order,  poniah  him  anmmanly  by  fine  aa  for 
eontempL    8taU  v.  Siart^  278. 

%  CoMMmnan  of  Wrnbbb  fob  Oobtbiipt  is  not  Qbjbotsonablb  becaaae 
it  makea  the  impriaonment  conditional  vpon  liiasBbmiadcnand  obedience. 
BwtnhitM  V.  AtorrtMiy,  678. 

X  Sbbobabt-at-abms  of  Massaghuhbtis  Lbsiblatobb  hat  Lawfully  Db- 
TADT  in  oommon  jail,  by  permianon  of  the  aherifl^  a  peraon  committed  by 
the  hooae  d  repreaentattvea  for  contempt    Bturmham  v.  Mm  i'l«m  878L 

See  Habbas  CkiBPus;  Lboiblatubb. 

CONTINUANCE. 
See  Hbw  Tbiai^  4;  Plxadibo  abd  'PaAoaaB^  %  VX 

CONTRACTS. 
L  CtaBUBAtor  TO  Build  Ybsgbl  Cbbatbs  Joibt  LuBturr  on  the  paH  ol  the 

Bt«e  it  ia  between  the  plaintUr  "en  tha  one  paH"  and  tha 
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dBtadanti  *'omtlMottMr,**  Mid  the  '^wooad  paitiMagna  topaj"  th* 
«itin  prioe  for  that  portion  of  the  rmmA  which  th«y  agreed  to  take;  a&4 
the  fact  that  worda  indioatm  of  the  proportioiial  part  of  the  yeoael  which 
eadi  defndant  waa  to  take  are  aet  againat  their  aignatoxea  doea  not  change 
the  eonatmetian  of  the  eontract  nor  affeot  their  joint  liafailify.  S^kif  t, 
Onakar,  4dh, 

t.  WkiRDr  OoHTBAcr  GAnroT  m  Modeiiid  bt  SvmDioB  of  CunaMi 
ahhongh  andi  evidence  ia  admiarible  to  ahow  that  worda  were  naed  other 
than  in  their  ordinaiy  aenae.    Itipl^  r,  Onoter,  4lih 

S.  JoiBT  LfABn.nT  ion  Rnnyua  ov  Dm  n  UxAvnoiBD  by  the  fact  thai 
pajmenta  bare  been  aeyerally  made  by  the  peiaona  Jointly  indebted, 
towarda  their  aharea  of  the  debt^  and  receipted  for  ae  aodiy  the  reoeipti 
not  being  under  aeaL    JS^rfley  ▼.  Crooier,  491. 

i.  AonoH  jks  L4W  lOB  Bbiach  or  Coktbact  iob  Buiuniro  VbeoOi  mat  bb 
BiovGdT  bt  Ohb  Pabtt  against  the  other,  although  both  are  to  be  perl 
ownera.  The  role  that  equity  nuiat  be  reaorted  to  by  part  ownera  for  the 
adjaatment  of  their  affiun^  only  appliea  to  oaaea  relating  to  the  TaaHTi 
BKningi  and  dxabnieenientai  when  no  eettiement  haa  been  made  er  a#> 
BODntatated.    Bipleif  r.  Onoier,  4Sn. 

IL  FiBnBB  TO  All  Wbzixbv  Gqbtbaoib  abb  Suffosbd  tobatb  Mabujbibb 
THBiB  LrnEBTnuni  xv  Tbbmb  of  aoch  contraota;  and  when  one  party  k 
bound  only  by  the  other'a  oompUanoe  with  certain  oonditiona  eipreawM^ 
and  theae  eonditiona  are  not  complied  with,  the  former  perty  la  not  boond 
inUw.    JUdbnbonT.  JTate/MMranoeGx,  459L 

H  OooBra  WILL  HOT  SuBifi'U'UTB  AnoxHXB  Ck>BTBACT  in  plaoo  of  one  made 
by  the  pertiea.    Ridktrdmm  t.  Mame  hmmmM  Otk^  460. 

7*  Wabbabtt  of  Wobk  hat  Ezibi^  if  the  partloa  ao  intended,  wittmai  the 
vee  of  any  pertiflnlar  worda  in  the  oontract  V<m  BtuMt  t.  Mmdaif 
16S. 

H  BUXDBV  OF  PBOOF  IB  OB  OcXBTBAiOrOB,  IN  OABB  OFWABBABTr  OF  WOBI^ 

to  ahow  that  the  fanlt  ii  in  the  employer,  or  in  the  materiala  iHdeh  he 

ftnmlabed,  in  an  aotion  by  the  employer  egeinat  the  oontiaotor  £or  breadh 

d  oontraot     VimBmUHtr.  Mwrdm,  163. 
H  JuBT  MAT  Irfbb  THAT  Plabtbbzvo  WAS  HOT  Wbil  Dootb  from  the  ImI 

that  it  f eQ  cB,  m^leea  the  pUaterer  ahowa  that  the  lallmg  off  wae  witteal 

hJafanlt^  in  an  action  agaioat  him  for  breaehol  oontraot  to  do  a  feed  Jeb 

of  work.     FoaiMfab^T.  if«nlea»16S. 
lOi  AooBiTAVGBOF  Wobk  n  HOT  WAXYBBOFLAnarDBiBoiaL    VmBrn^ 

nrcTa  J£wrdti^  looL 
IL  Damaobb  fob  Wobk  axd  Labob  Pbbfobmbd  ov  Abxubjb  Mavufao* 

TOBXD   TO  QbDBB  ICUBr  BB   BlOOTBBBD  OB   SfBOEAL   OOBTBAOr,  whoro 

the  articlee  atill  belong  to  pi^ttfiff  and  haTe  not  been  delivered  to  and 
aeoepted  by  defendant^  and  in  ondi  eaee  qmmiitm  menM  will  not  liau 
ffo&mer  ▼.  WUmm,  710. 
12.  Mbasubb  of  Damaobb  fob  Wobk  abd  Labob  Pbbfobmbd  on  Abtt- 
0LB8  Manufaotdbbd  TO  Qbdbb,  where  the  artidee  atill  belong  to  plain- 
tifl^  and  the  labor  performed  haa  increaaed  their  Talne,  will  be  the  Talae 
of  the  labor  leea  the  enhanced  valiie  of  the  artidea;  bnt  where  the  labor 
performed  has  deoreaaed  the  value  of  the  artidei^  the  meaaare  of  daaa* 
agea  will  be  the  Talne  of  the  labor,  pbia  tlie  deoreaaed  Talae  of  the 
artldeou    Bommtr.  WtbothH^ 
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UL  BsaOB — ^Ettdznce. — It  is  not  error  to  admit  evidonoe  of  a  parol  oontraci 
cooogrning  realty,  if  anoh  oontraot  ia  the  aame  that  the  law  would  pre- 
■ame,  under  Uke  circnmatanoea,  to  haye  been  made  by  the  parties.  TTidb- 
enham  ▼.  Orr,  848. 

14a  Sbbob  witbout  'Brjuxtdkol — ^In  such  case,  if  there  was  error,  it  woald 
not  be  to  the  prejndioe  of  any  one,  and  therefore  not »  canse  of  reyersal 
Widsenkaan  ▼.  Orr,  348. 

0M  AooouKT;  Aoxnot;  AiTACBifxirra,  6;  Aucnozva^  1;  Bailmxnts;  Comicoh 
Caxsxebs;  Coswuar  of  Laws;  Cobtoraxsovb;  Dxeds;  EAsnuNra,  4,  6; 
Eooirr,  2;  IifTAHor;  Ihbubahgi;  Makmo  Womut;  Miamt  axd  Skb- 
tuit;  MoBTQAon;  Phtbioiaiib;  PLiADnro  axd  "PBAonoEf  fiO-2l2i  flAUSii 
Bntano  Pkbjobmancib;  Statdtb  of  Fradini;  StAxmn  ov  LmixAxioni 
y nnxa  axi>  VnnMOL 

OQNVEBSIQN. 
]b»BAixjiMiraii^  8;  Obdohal  Law  14;  Tbdhs  aid  Tawrmi  & 

O0BPOBATIQN& 

%  QmiMX  ov  Ghabxib  ior  Boad,  Bbidoi,  or  Funr  mns  nor  Erot  Lhhb* 

IiASUBB  from  granting  sabsequent  charter  lor  aaotiier  road,  Mdge^ « 

hajf  whloh  may  oompete  with  the  former  in  tnuporting  frii|^t  and 

i;  and  the  fact  that  the  two  mn  parallel  and  ^i«»^^A  ^hq^ 

^s  tmahMM  IS  no  ground  for  a  claim  by  sitber  for  damagss.    hfi^^ 

%  hntmwn  Obtainxd  aoaimst  OoBKXBASioir,  as  muhf  estops  party  iraa 
■ftsrwards  dsnying  its  corporate  sfiktsooe.    P^Adur,  Ktmfer,)4n, 

%  Iff  Aonoir  ov  SuBflosmioir  TO  OoBPoiRAXi  81000K9  Ir  OAnmr  n  FIbasbb 
Unit  there  was  no  sndi  ooipontion,  tiie  del cndsBft  being  sotonpsd  by  Us 
ssntraettodspy  theerlstsnoeof  thsootpotation.  Andtnm  t.  Knmmtlt 
sfe.  B.  B.  Ox,  21a 

4  00BHBZFT1OM8  TO  CBBTAXN  AmOUVT  OV  OOBPOEAn  SlOOK  ABB  KlOBHABT 

to  OBOABXSATioir  of  oontsmpUted  ooipontiony  and  for  that  reason  sad 
yaipose  are  Talid  before  saoh  orgsnimtion,  sad  may  be  coDeoted  after* 
wards;  and  in  an  action  on  snoh  a  sabscriptioo,  the  defsndent  cannot  sol 
mj^  the  noB-existenoe  of  the  corporation  at  the  time  d  making  the  con* 
tact    Awiermm  t.  KewetuUe  etc  B,  B  Co>,  218. 

L  Lr  Aonov  ov  SuBSOUFnoir  to  Oobfobaxb  8100K,  DBfnmABT  OAmrof 
8bt  vr  Sbobbt  Fbaudulbnt  Abbahobmbrt  by  which  other  sabsoriben 
were  to  have  stock  apon  terms  different  from  those  specified  in  the  con- 
tracts  sQch  arrangements  being  of  no  avail  to  persons  in  whose  behaU 
they  were  made.    Andenon  ▼.  Keieeattie  dc  R.  R.  Co.,  218. 

H  AflBUNEB  Dbkakdino  Tbansteb  of  Baitk  Stock  ob  Books  mm  Pat 
All  IdBBS  on  the  stock  for  debts  due  np  to  the  date  of  demand  of  trans> 
f er,  and  if  he  fails  to  pay  sach  Uens,  the  stock  will  stand  pledged  for 
other  indebtednMs  of  the  stockholder  becoming  doe  before  he  is  aotoaUy 
entitled  to  a  transfer.    Rtett  t.  Bank  qfCommeree^  638. 

T.  Bmbbi  iQB  Salb  of  Babk  Stock  to  Pat  Ikdbbtbixnbbs  of  Stookholdxb 
Bsed  not  gire  the  holder,  or  his  aisignfe,  a  day  within  which  to  pay  ths 
ladsbtednesB.  The  terms  of  sale  are  within  the  discretioB  ol  the  ooort 
iteM  T.  Ami  ^  Comfneroe^  638. 

ft  CtenviOAXB  of  Babk  Stock  I>iOLABDrG  that  Holdbb  *'Is  entitled  te 
—  shares  of  stock,  transferable  only  at  the  banl^  sAo»9  on  surrender  of 
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this  oertifioftte^'*  doM  not  waive  the  lien  giren  to  the  bank  by  its  charter, 
providing  that  *'  all  debts  actually  dne  to  the  company  by  a  Btockbolder 
offering  to  transfer  most  be  discharged  before  such  transfer  shall  be 
made.*'    Ree»t  ▼.  Bank  <^ Conunercc^  536. 

iL  AasiGKEK  01  Holder  or  Baxk  Stock  Tajlks  Sub/kt  to  Lixn  oo  the 
stock  seoored  to  the  bank  by  its  charter,  and  of  which  be  is  bound  to 
take  notice.     Rte»e  ▼.  Bank  qfCommtrcA,  636. 

10.  Lien  on  Bank  Stock  tor  Debts  Dub  from  its  Holder  to  Bakb  mat 
BE  Asserted  agaiiirt  his  stock  for  balances  due  by  the  owner  for  over- 
checks.     Rene  v.  Bamk  qfCommerot^  636. 

IL  Lnor  on  Bank  Stock  for  Debts  Dub  does  not  Attach  fob  Pafsb  NOf 
Dub  at  the  time  a  transfer  of  the  stock  is  demanded.    Id» 

VL  If  Forbion  Railroad  Oorforation,  whose  Ezistenoe  and  Lboal  Ob- 

OANIZATION  IS  NOT  DISPUTED,  IS  FOUKD  MAKING  CONTRACTB  as  a  COm* 

mon  cazrier  within  the  state,  through  agents  which  it  employs,  and  it  Is 
properly  brooght  within  the  jurisdiction  of  the  court,  the  pUintiff  who 
Bseks  to  enforce  the  ccntract  need  not  furnish  in  the  onteet  any  oHiar 
evidence  of  the  capacity  of  the  corporation  to  contract  within  the  statei 
and  parol  evidence  is  sufficient  to  show  the  fact  that  the  Corporation  is  m 
contracting.    McChaer  v.  McmcheaUr  and  Laterence  BaHroad,  624. 

fZt  Process  mat  be  Served  upon  Agents  of  Foreign  Corporations^  doing 
business  within  the  state,  as  well  as  upon  agents  of  domestic  oorpcra- 
tions,  under  the  Illinois  act  of  1853,  as  amended  in  1845,  in  aotioos 
against  such  corporations.     Minerai  Point  B.  B»  Co.  v.  Keep,  124. 

14.  Bbturn  of  Offiokr  to  Sumhons  as  Served  upon  Agent  of  Corpora* 
TICK  IS  not  Conclusive  as  to  the  fact  of  agency;  but  the  objection 
should  be  pleaded  in  abatement.     Mineral  Point  R.  R.  Co.  v.  Keep,  124. 

Uk  Skbvicb  of  Process  on  Conductor  of  Railroad  Train  is  a  snfficient 
and  valid  service  upon  the  corporation  owning  the  train,  under  a  statute 
OKpreesIy  providing  for  such  method  of  service.  I^ew  Albany  and  Saiem 
JIB.  Oo.Y.  TiUm,  196. 

M.  AaBtOUITURAL  SOGDEXT  IS  CORPORATION  AgORBG  ATE  AND  NOT  QUASI  COB> 

POBATION,  and  is  responsible  for  injuries  caused  by  the  want  of  ordinaiy 
care  in  the  erection  and  maintaining  of  a  building  to  carry  out  the  ob- 
Joots  of  its  incorporation,  where  certain  individuals,  their  associates,  sno- 
oassoTB,  and  sssigns,  are  created  a  corporation  by  the  name  of  the  *'  South 
Kennebec  Agricultural  Society,"  with  power  by  that  name  to  sue  and  be 
saed,  use  a  common  seal,  make  by-laws,  take  and  hold  property,  and  ex- 
ercise all  the  powers  incident  to  similar  corporations.  Brown  v.  Somtk 
Kenntbee  Agricultural  Society,  484. 

17*  Cribs  and  Counties  are  Public  Corporations  Subject  to  OmrntOL  or 
Lbqiblatubb.    Mayor  etc,  qf  Baltimore  v.  Stale,  672. 

18.  Rbooonition  of  Cttt  Charter  in  CoNSTrrunoN  does  not  Makb  It  ''Cob- 
btitutional  Charter"  and  place  it  beyond  the  reach  of  legislativt 
power.    Mayor  etc  qf  Baltimore  v.  StaU,  572. 

in  Gnr  OF  St.  Paul  is  Liable  for  Acts  and  Contbacis  of  Aldkrmen 
OF  Each  Ward,  who  by  the  city  charter  are  given  the  powers  of  street 
oommissioners  to  contract  concerning  the  streets,  sewers,  eta,  of  their 
respective  wards,  for  the  charter  reserves  to  the  common  oewncil  of  ths 
city  a  general  supervision  and  control  over  their  proceediBfa.  COy  ef 
BuPmUY.SeUM,!^ 
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in  Cut  Evpiomro  CoMntAcroB  to  Constboct  Public  Wobk  is  responsi- 
ble for  such  dangers  as  are  incident  to  and  oonsequeftt  vpon  the  natnie 
of  the  work  itself;  bnt  as  to  those  dangers  that  result  from  an  improper 
ezecation  of  it,  its  liability  may  be  limited  by  the  terms  of  the  cantrad 
under  which  the  work  is  performed.     CUy  cj  SL  Paul  v.  8eii^  753. 

See  Atiacbmests,  4;  Bailments,  4,  5,  Banks  and  Banking;  Bonds;  Com- 
mon Garbikbs;  Ck)NSTrruTioNAL  Law,  lS-22;  Emtnbnt  Dom^'Jo;,  4,  5; 
HxoHWATs;  iNJUNcnoNB,  6,  6;  Intozigating  Liqutobb;  OFFiora  and 
OmoBia;  Railbqads;  Taxaron. 

COSTS. 
O08XB^  Sboubitt  iob. — ^In  ordinary  action%  a  jostioe  of  the  peeoe  has  nod 
power  to  require  that  plaintiff  shall  give  eecnrity  for  ooefes.    Cfordon  ▼. 

CO-TENANCY. 

1.  Pb8BB88IOH  OF  ONB  JoINT  TENANT  18  POflSHBlOlf  OF  ALL.     Pooir.  MOT* 

ria,68. 

X  Okb  Joint  Tenant  cannot  Maintain  BjBoniBNT  AOAiNifr  his  Oo-tbnant 
IN  PossiaBiON  nntil  the  latter  has  said  or  dcme  something  which  amounts 
to  a  denial  of  the  right  of  the  other  tenant.    LoLwUm  t.  AdamM^  69. 

IL  Joint  Tenant  Who  has  Convetkd  his  Intbbsst  whilb  Infant  to 
another,  who  oonyeys  it  to  the  co-tenant,  must  disaffirm  the  oanveyanoe 
on  the  groond  of  infancy  before  he  can  maintain  ejectment  against  the 
co-tenant^  for  nntil  such  disaffirmance  and  a  refusal  by  the  co-tenant  to 
let  him  into  possession  no  canse  of  action  arises.     LawUm  ▼.  Adam»^  69. 

4.  Joint  Tenant  cannot  Maintain  Troyeb  against  Co-tenant  except 
where  the  tenant  in  possession  sets  np  an  adverse  claim  to  the  whole  prop- 
erty to  the  exclusion  of  his  co-tenant;  bat  in  such  a  case  the  recovery  is 
foonded  on  a  partition,  and  the  plaintiff  can  recover  only  the  valne  of  his 
Interest,  and  not  that  unless  he  allows  the  defendant  the  value  of  his  in- 
iarest  in  all  other  property  covered  by  the  same  joint  tLtle,  and  held  by 
him^dversely  to  the  defendant.     Roddy  v.  Ccua^  64. 

See  Partition. 

CCUNTERPEITINO. 
See  Criminal  Law,  12;  18. 

COUNTIES. 
See  Cobfobations,  17. 

COVKNANTa 
See  HiOHWATB^  8;  Vendor  and  Vbndii^  L 

COVENANT  TO  STAITD  SEISEa 
See  Deeds,  4. 

CREDIBILITT. 
See  WmnsssES,  7-11. 

CRIMINAL  LAW. 
U  OmnvAL  Offenses  Oohmitted  on  American  Vessels,  in  waters  sntiiielf 
within  foreign  jurisdiction,  are  not  vnthin  the  admiralty  jurisdiction  el 
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the  United  States,  within  the  intent  and  meaning  of  the  act  off  otmgjmm 
i^rored  liiaroh  3,  1867,  which  provides:  "That  if  any  person,  or  per- 
■onB,  npon  the  high  seae^  or  any  arm  of  the  sea,  or  in  any  river,  harcBv 
ereek,  hasin,  or  hay  within  the  admiralty  jorisdiction  of  the  United 
Btatee,  and  oat  of  jurisdiction  of  any  particular  state,  shall  unlawfully 
and  willfully,  but  without  malice  aforethought,  strike,  stab,  wound,  or 
■hoot  at  any  other  person,  of  which  striking,  stabbing,  wounding,  or 
shooting  sudi  person  shall  afterwards  die  upon  land  within  or  without 
the  United  States,  every  person  so  offending,  his  or  her  counselors,  aid- 
ers, and  abettors,  shall  be  deemed  guilty  of  the  crime  of  manslaughter, 
and  upon  conviction  thereof  shall  be  punished  as  hereinafter  providedL'* 
People  V.  Tyler,  703. 
Si  VassELS,  PuBUO  OR  Privatb,  upon  High  Sbas,  are  part  of  the  territory 
of  the  nation  of  their  owners,  and  an  offense  committed  on  board  of  audi 
Tcssels  is  an  offense  against  the  sovereignty  of  that  nation;  but  when  a 
Tessel  enters  a  foreign  jurisdiction,  it  becomes  at  once,  with  sll  on  board, 
in  the  absence  of  treaty  stipulation  to  the  contrary,  subject  to  the  mn- 
nloipal  laws  of  the  country  it  visits.    People  v.  T^kr,  703. 

H  OBIXB  UUBT    BB    PbOTXD  BKTOKD    RBAflONABLX  DoUBT,  IN  ClTIL  GaSB, 

where  the  criminal  act  is  so  set  out  in  the  pleadings  as  to  raise  that  dis- 
tinct issue  before  the  jury;  but  where  no  such  issue  is  raised  by  the 
pleadings,  the  jury  may  decide  upon  the  preponderance  of  evidence. 
Sinclair  v.  Jaduum,  470. 
4k  AocnicPUOB  IN  Cbimb  ov  Labgbnt  is  Ck>]iFKrKNT  WxTKiflB  in  an  actioii 
ol  trover  for  the  goods^  and  the  jury  may  give  to  his  testimony  the  sams 
effect  as  that  ol  any  other  witness,  so  far  as  they  believe  him.    Jd, 

B.  GuiUr  OF  DBfKNBANT  NEED  NOT  BB  PbOVXB  BBTOND  BjUSONABLB  DoUBT, 

in  trover  for  goods  stolen,  to  entitle  the  pbuntiff  to  a  verdict;  but  the 
jury  are  to  dedde  according  to  the  weight  of  evidence^  as  in  other  dvil 
cases.    Id. 

••  DmorrrB  Ayibxint  ih  Indiotmxnt,  Which  mat  bb  Whqllt  Omr- 
TKD,  without  detriment  to  the  indictment,  may  be  considered  as  surplns- 
age  and  disregarded.    8iaU  v.  Frtenum,  318. 

7.  Ibtkbzjnbations  will  not  Vitiatb  Indiotmbnt  if  It  is  Oonybnixntlt 
Lbgiblb;  and  in  the  absence  of  anything  appearing  upon  its  &ce^  or  being 
shown  extrinsically,  tending  to  prove  that  the  interlineations  were  made 
subsequentiy  to  its  execution,  it  will  be  presumed  that  they  were  mads 
before  or  at  its  execution.    Frenki^k  v.  Btalt,  229. 

t.  DBflcnixmoN  or  Statutobt  OmcNSB  in  Inbictmbnt  is  Sutiicibnt  when 
the  words  of  the  statute  are  followed.  There  are  few  exceptions  to  this 
rule.    ParlAMOiii  v.  Stale,  522. 

9.  Maoistratx  Isstjino  Wabilant  of  Abbxst,  undbb  SBonoN  2827  of  Iowa 
CoDB,  may,  for  reasons  appearing  to  him  sufficient,  direct  that  the  per> 
son  arrested  be  brought  before  him  on  the  day  succeeding  the  date  of  the 
writ    SUOa  v.  Froawm,  318. 

lOl  Nboativb  Avbembnt  in  iNDiorBOENT. — Under  a  statute  making  it  unlaw- 
ful to  sell  liquor  to  minors,  "  without  the  written  order  of  the  parents 
or  guardian  of  such  minor,"  an  indictment  sufficientiy  negatives  the  ex- 
istence of  a  written  order  by  stating  that  the  defendant  unlawfully  did 
give,  etc,  to  B»  etc.,  "  without  the  written  order  of  the  parents  or  guar- 
dians of  saidB.*    Parhit^on  v.  Sioie^  522. 
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IL  bn  Bbsobto  Irbikuot  Jubt  nr  GBUCorAL  Trial  tbftt  ''evidenoe  which 
tnds  to  wtobliah  the  defeadaat's  guilt  alBO  tenda,  in  aa  equal  degree,  to 
prove  that  he  was  present  at  the  time  and  place  when  and  where  the 
deed  was  oommitted;  and  if  he  seeks  to  prove  an  alibi,  he  mnst  do  it  by 
eridenoe  which  oatweighs  that  given  for  the  state  tending  to  fix  his  pres- 
ence at  the  time  and  place  of  the  crime."  If  OTidence  on  behalf  of  a 
prisoner  raises  a  reasonable  doabt  of  his  gnilt,  he  must  be  acquitted, 
and  this  doubt  may  arise  from  the  whole  evidence  in  the  case;  and  the 
role  is  no  different  where  the  defendant  sets  up  an  aUbi  than  it  is  where 
other  affirmative  matter  is  relied  on.    French  v.  Staie,  229. 

UL  Oir  InDionoHT  vob  Pabsuio  Couhtkbveit  Monxt,  Evidenob  tb  ADuasi* 
Bill  of  the  sale  by  defendant's  wife  in  his  absence,  but  with  his  knowl- 
edge and  sanction,  of  oonnterfeit  biUs,  other  than  those  to  which  the  in- 
dictment relates,  at  about  the  time  of  the  alleged  offense,  as  tending  to 
■how  knowledge  on  defendant's  part  that  the  bill  passed  by  him  was 
oonnterfeit.    Bench  v.  SkUe^  263. 

UL  On  Ihdioimbnt  vob  Fabsisq  CouvrwRna  Mokbt,  Inbibuotion  that 
whetiier  a  witness  had  counterfeit  money  in  his  possession  or  not  had 
Bothfag  to  do  with  the  guilt  or  innocence  of  the  accused,  is  correct  as  an 
abstract  proposition;  but  if  such  matter  concerned  the  credit  of  the  wit- 
BOBS,  and  the  money  was  shown  to  be  improperly  in  his  possession,  the 
iBstmction  was  incorrect,  but  the  defendant,  in  order  to  complain  thereof, 
BUist  have  ssked  an  additional  instruction  applicable  to  the  facts.    Ji. 

14»  COBTBBaiOV  OF  MONBT  BT  OnB  TO  WhOM  IT  HAS  BBBN  PaID  THBOUaH 

HmxAXB  18  NOT  Embbezlembnt  under  the  Massachusetts  statute  of 
1857t  o.  283»  there  being  no  breach  of  a  trust  or  violation  of  confidence  in- 
tentionally reposed  by  one  party  and  voluntarily  assumed  by  the  other. 
Commonweakh  v.  ffayt^  662^ 

li.  If  thjom  abb  Two  Pbbsobs  of  Samb  Namb,  ahd  Okb  of  Thbm  Siqiri 
That  Kamb  to  Norn  with  the  intent  that  the  notes  may  be  used  in 
trade  as  the  notes  of  the  other,  the  act  is  forgery.    BagfM  v.  BtatCf  49. 

in  Obtaznibo  Goods  bt  Colob  of  Fobobd  Nons  is  Ikdiotablb  OnsBsi, 
under  Georgia  statutes.    Id, 

17.  iNSXBUOnOV   THAT  OmITB    ElBMBKT  of   PBBMBDIXAXION    IK    DBriHINO 

MiTBBBB  OF  FiBST  Dbobeb  is  erroncous.    State  v.  JohnBon^  821. 
IS.  Pbbmbdixatioh  Ikplibs  Mobb  thab  Dbubebatiob;  It  Mbabs  to 
Mbditatb  OB  Dbubebatb  before  concluding  to  do  the  deed.    IcL 

10.  To  GoBBnTUTB  MUBDBB  OF  FlBST  DbQBBB,  KnjJNO  KUflT  BB  PBBMBDI* 

tatbd;  but  no  speoiflo  length  of  time  is  required  for  the  premeditatiop. 
Id. 

n.  Bbbob  IB  Omrtzbo  Wobd  "Pbbkeditated'*  fbom  LnRBUonoK  Db- 
FIBINO  MuBDBB  of  the  first  degree  is  not  obviated  by  the  fact  that  the 
bill  d  ezoeptions  states  that  "the  distinction  between  murder  of  the  first 
and  second  degree  and  manslanghter"  wss  pointed  out  by  the  court  in 
other  instniotions,  where  the  record  does  not  show  what  those  instruc- 
tioos  were.    Id, 

SL  Whxbb»  ob  Tbial  fob  Mubdbb,  Pbisobbb's  Coobsbl  iBsmn  that  Db* 
fbnbabt  18  bot  GfTHOT,  or  if  so,  that  the  offense  is  murder  of  the  first 
degree,  and  the  court  thereupon,  without  objection,  charges  the  Jury 
that  if  they  find  the  defendant  guilty  they  should  find  him  guilty  of 
murder  of  the  first  degree,  otherwise  they  should  find  him  not  guilty. 
Am.  Dbo.  Vol.  I^XXIV— A3 
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the  dafendant  otimot  oomplami  nor  is  the  iostraction,  imder  the  ctreom- 
itMifflwij  erToneoiii.    Idm 

t2L  JmrmiABLB  KnxiHG. — ^A  party  may  repel  force  hy  force,  in  defenae  of 
hia  pencniy  habitation,  or  propei'ty,  against  one  who  manifestly  intends  or 
endeavors  by  Tiolenoe  or  surprise  to  commit  a  felony  on  either,  and  if  » 
conflict  ensaes^  and  he  takes  life,  the  killing  is  Jostifiable.  SUUe  t. 
T^omiMon,  342L 

tSk  To  Maxx  HoMldDB  EzciTBABLB  on  the  ground  of  self-defense,  the  danger 
most  be  shown  to  be  aetoal  and  urgent.  The  necessity  mnst  be  great» 
and  the  sitoation  periloos.  Unless  there  be  a  pbun  manifestation  of  » 
fdonions  intent^  no  assault  will  justify  killing  the  assailant.    Id, 

t/L  Whibii  Assault  jb  so  Fibbob  that  the  party  assailed  cannot  yield  a  step 
without  manifest  danger  of  his  life,  or  of  enormous  bodily  harm,  the  aa- 
aailed  may,  if  there  be  no  other  way  of  saving  his  own  life^  kill  his 
assailant,  and  the  killing  will  be  Justifiable.  In  Tennessee  the  rule  has 
been  laid  down  with  less  strictness.    Id, 

tfw  Bbejev  aw  Absailbd. — It  is  not  enough  that  the  party  assailed  should  be* 
lieve,  but  the  circumstances  must  be  such  that  a  jury  can  say,  that  he 
had  reasonable  grounds  to  believe  himself  in  danger.    Id. 

tfw  Dying  Dbolabations,  Instbuotions  in  Ebfsebncb  to. — On  a  trial  for 
mnrder,  the  court  instructed  the  jury  in  reference  to  the  dying  declara- 
tions of  the  deceased:  "If  you  receive  them  as  true,  it  will  be  your  duty 
to  find  the  defendant  guilty  of  murder  in  the  first  degree,  because  they 
show  that  it  was  done  either  in  the  perpetration  of  or  attempt  to  perpe- 
trate a  robbery."  The  jury  then  asked  the  court:  "If  we  should  be  of  the 
opinion  that  the  deceased  was  mistaken  in  his  dying  declarations  aa  to 
the  object  defendant  had  in  killing  [t.  «.,  for  his  money],  and  that  all 
other  parts  of  it  are  true,  could  we  bring  in  a  verdict  of  guilty  of  murder 
in  the  second  degree,  or  otherwise?"  And  the  court,  in  reply,  said:  "If 
yon  should  believe  that  the  deceased  was  mistaken  upon  the  poants  stated 
in  your  question,  and  that  all  other  parts  of  decedent's  testimony  are 
true,  and  are  satisfied,  from  the  droumstanoes  detailed  I7  the  testimony, 
that  the  murder  was  willful,  deliberate,  and  committed  with  malice  afore- 
thought, the  verdict  should  be  for  murder  in  the  first  degree.  Ton  can 
find  a  verdict  of  guilty  of  murder  in  the  second  degree,  if  the  murder 
was  willful,  and  with  malice  aforethought^  though  not  deliberate  and 
premeditated,  provided  you  are  not  satisfied  that  it  was  committed  in  the 
perpetration  or  attempt  to  perpetrate  a  robbery.  In  inquiring  into  what 
was  said  by  the  deceased  on  the  subject  of  defendant's  object  in  inflict- 
ing the  wound,  you  may  inquire  whether  he  meant  to  say  that  a  robbery^ 
had  been  committed,  or  whether  he  referred  to  the  intention  of  the  de- 
fendant in  making  the  assault"  JTeU,  that,  taking  the  first  instmotion 
with  what  was  afterwards  said  in  reference  to  dying  declarations,  it  waa 
not  objectionable,  or  at  least  not  so  much  so  as  to  alone  Justify  a  re- 
versal of  the  judgment.     8taU  v.  Johnson^  321. 

17.  Indiotmbnt  bob  Enowinolt  and  Willfitllt  RBBnmNO  Officn  xbbd- 
NOT  AvBB  THAT  OmcEB  INFORMED  Dbfbndant  at  the  time  that  he  acted 
under  the  authority  of  a  warrant.  It  is  not  necesssry  that  the  indict- 
ment should  set  forth  the  acts  of  the  officer  at  length,  or  show  that  in 
making  the  arrest  he  complied  in  all  reepects  with  the  requisites  of  the 
statute.    Stale  v.  Hreeman^  317* 
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Ml  Omcnt  m  Pmbpmip,  ik  SiaviKfl  Wbit,  to  hav»  DmoHABogp  hm  Dott, 
and  if  a  purty  who  resbta  an  officer  relies  on  the  fact  that  he  omitted  to 
dedaro  the  authority  under  which  he  acted,  that  ia  a  proper  matter  of 
dafenae.    Id, 

Ml  ^mb  of  CoioiiBBiON  01  OrfEMSK  OT  Rbsistiho  OmosB  ur  EzBounoN  ov 
LiOAL  Pbooess  ia  immaterial,  and  need  not  he  proved  aa  laid  in  aa  in* 
dictment;  and  where  it  ia  alleged  under  a  viddicetp  it  ia  nugatoiy,  and  not 
trayeraahle,  and  if  repugnant  to  the  fact,  it  does  not  vitiate  the  indict- 
ment, but  the  videlicet  itself  may  be  rejected  aa  surplusage.    Id, 

IOl  It  18  Indiotablb  at  Common  Law  to  Dissuaos,  Hindsb,  ahd  P&xvxiit 
WiTNXSS  FROM  Aftxaiuno  bsforb  Goubt  in  pursuance  to  a  summons; 
and  the  offense  not  being  punishable  by  statute,  the  ooneluding  words  of 
the  indiotment,  "contrary  to  the  form  of  the  statute,"  may  be  rejected 
as  auipluaage.    Commonwealth  v.  Reynolds^  665. 

ML  SvMMOimro  of  Witness  vbxd  xot  bb  Allbqbd  with  Samx  Ckbtaibtt 
OF  Ton  AND  Placb  aa  the  substance  of  the  charge,  in  an  indiotment  for 
dissuading,  hindering,  and  preventing  a  witness  from  appearing  before  a 
ooort    Id, 

11  It  18  HOT  Nbcissabt  to  Alleox  in  whosb  Bxbalf  Witniss  was  Sum- 
MdUD,  nor  that  his  testimony  was  material,  in  an  indiotment  for  dis- 
suading, hindering,  and  preventing  a  witness  from  appearing  before  a 
ooort     Id, 

tt  Inbiotmxnt  nbbd  not  Fubthkb  Show  Hinderanob  ob  Obbtbuotion  of 
PVBUO  JusncB,  nor  oondude  '*to  the  obstruction  and  hindenmce  of  pnb- 
lio  Justice,"  where  it  charges  the  defendant  with  the  intent  to  obsbruct 
*'  the  doe  course  of  justice  "  by  dissuading,  hindering,  and  preventing  a 
witiuas  from  appearing  before  a  court;  and  the  facta  allegsd  show  a  hin- 
dennoe  and  obstruction  of  public  justice.    Id, 

See  JuBT,  6;  Nxw  Trial,  2;  Statutbb»  1,  X 

CUBTBST. 
SaeDowBB^i. 

CUSTOM. 
SaeUaAOB* 

DAMAOB& 

1.  Iv  AanooK  fob  Dakaobs  fob  Nbgliobntlt  Causdio  Dbatb  of  Ihfavv, 
it  ia  error  to  Instmot  Jury  that  in  estimating  damages  they  might  taka 
into  consideration  the  actual  pecuniary  loss  to  the  plaintiff  oooaajoned 
by  the  death  of  his  son  and  servant,  and  also  suoh  other  oiioomatanoea 
aa  have  injurioosly  aflboted  the  plaintiff  in  person,  in  peace  of  mind,  and 
in  happiness.    OJUo  tie.  R.  B.  Co.  v.  TvadaU^  269. 

t.  Iv  AonoN  BT  Parent  for  Damages  fob  Nboliobntlt  Causino  Dbath 
OF  Infant  Son,  if  plaintiff  is  entitied  to  recover,  it  ia  for  the  damage 
dona  in  prodooing  the  death  of  the  son,  and  this  is  to  be  estimated  bj 
the  pecuniary  value  of  his  services  during  his  minority,  together  with 
eacpenaes  of  care  and  attention  to  the  deceased  arising  out  of  tha  iajoiy 
fonaial  ezpenaea.  and  medical  servioes,  if  any.    Id, 


DXFAUI/r. 
8etAffi«Bnnrm>0luai;S;  Inisor^^Ui  ImiMBwth 

DKIflNlTIOHa 
See  HiOBWATB^  1;  SiUH^  L 

DELIVERY. 
8m  OoMMnr  OASBiDfl;  Dnoe^  6^  7;  Sauh^  0|  Sbritc^  H 

DEBCUBBEBb 
Set  HiHDiAKiniv  1,  8;  SiAnm  d»  LnoxAXiom^  (L 

DEPOSmONa 
See  PUASiMO  Aim  FKionoi^  lOL 

BEFOSrCOBa. 
Set  BuncB  axd  BAmmrci^  2,  Z» 

DBSCBIFTIQN. 
ietlMiaiMiiviQBBiniiroFGBXDxxoBfl^ll;  OumdulLaw^^Dbm^^ 

DESERTION. 
See  MiBBiiaB  Asn>  DmmoM^  & 

DIS(X)VERY. 
See  IxnriRcr,  & 

DISSOLUTION. 
See  PiBmB8Hip»  10^  11, 11^  14» 

DIVIDENDS. 
See  Srinnni  OF  LncixAziiom. 

DOWER. 

L  DowiE  lanuBT  Aoomjwxq  to  Widow  nr  Rial  BnAa  or  sn  Ita» 
cnuoD  HunAVD  by  Tirtae  of  the  maniage  is  nmrigniMt  in  eqniij,  aad 
may  be  enf oroed  in  the  name  of  the  aaaignee.    Stnmg  t.  Okm^  20Ol 

ti  ComnrAHOB  xv  Fbb-simfli  bt  Husband^  of  Lahd  Owbbd  bt  Hn^  prior 
to  the  paaiage  of  the  act  abolishing  dower  and  sabetitataig  a  feendrnpli^ 
at  his  death  sabseqnent  to  sach  statate^  diyests  the  wife  of  the  ijglit  to 
take  dower*  and  does  not  entitle  her  to  take  one  third  in  f es^  tfaoo^  she 
did  not  Join  in  saoh  deed.    Strong  t.  0km,  200l 

&  ScAroTB  PBOTXXxnfo  fob  DiVBwmo  our  of  Puboeabib  ov  Labd  one 
third  of  the  f  es^  and  Testing  the  same  in  the  widow  of  his  deosMsd  graa- 
tor,  is  nnoonstitational  and  void.    Strcmg  t.  OUm,  200l 

4k  Seastdtb  Pubpobting  to  Aboldk  Exibxzno  Tinahodhi  bt  ODBXBnr  abb 
nr  DowBE  already  in  enjoyment  oan  only  be  held  to  take  away  Jnohoats 
lights,  and  i%  so  far  as  vested  rights  are  oonosmed,  Told  and  nnoonstlttt* 
tionaL    Strong  y .  Clan,  200. 

ii  OOMIIXBBXOMBBS    APPODiTBD    TO    SbT    OFF   WXDOW'S    DOWBB    BATB    Ko 

AvTHOBXTT  TO  Makb  Pabtiiiov  of  the  land  among  the  parties  entitled 

to  snoh  land.    Loyd  ▼.  Makme,  179. 
8.  OomfiBsiOBBBS  Afpointbd  TO  Sbt  off  Widow's  Dowbb  wnnr  bb  Swobv^ 

and  the  statement  of  that  faot»  with  the  oath  they  took,  shoold  aooom- 

pany  their  report  and  be  prefixed  to  it.    Loyd  t.  Ifakne,  179. 
7.  Rbpobt  Madb  bt  Pbbsons  not  Appointed  CoiaiiBaiOHBBs  ar  OouBar  b 

Void.    Lojfdr.  MaJkmt,  179. 

See  Mabbied  Women»  S^ 
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DBOVEBS. 
See  Aanrcr,  2. 

DYING  DECLARAHONB. 
See  CRDCDf  AL  Law,  2& 

KASKMKNTS. 
i«  Vnn>n  has  No  Right  of  Wat  thboitgh  Lahd  ov  hib  Ywkdor,  iinlaw 

each  right  of  way  is  indispensably  necessary  to  the  enjoyment  of  the 

land  oonyeyed  to  him.    Hall  y.  McLeod,  400. 
%  PKBMiaiiyx  Usx  of  Passwat  through  Lajtb,  although  ooatinned  for 

fifty  y earsy  confers  no  right  on  the  persons  nsmg  it    BdU  ▼.  MeLeod,  400. 

9k   UflB  OF  PAflSWAT,  TO  CkKATX  PbSSUMFTION  OF  GrANT  OF  RiORT  OF  WaT, 

most  be  enjoyed  under  circnmstances  that  indicate  that  it  is  claimiHi  as 
a  right»  and  ii  not  regarded  merely  as  a  privilege.    Hall  y,  McLeod,  400. 

4.  VxBBAL  PBOvms  TO  ESTABLISH  Passwat  thbouoh  Lanb  cannot  be  en- 
forced: 1.  Because  there  is  no  specific  contract  entered  into  by  any  per- 
son or  persons;  and  2.  Because  such  promises  are  not  obligatoiy  unds 
the  statute  of  frauds.     HaU  y.  McLeod,  400. 

&  Grant  of  EAsxMxnr  ur  That  Portion  of  PAasAoi-WAT  bstwrev  Adjoot- 
ING  Lots  of  Land  which  lies  upon  the  lot  of  the  other  owner  will  be  pre- 
sumed in  the  owner  of  each  lot»  where  the  way,  which  extended  from  a 
street  along  and  upon  the  dividing  line  between  the  lots  and  was  the  only 
means  of  access  to  the  back  part  of  either,  was  used  uninterruptedly  for 
twenty  years  by  the  owners  of  both  lots,  without  limit,  restriotiaOy  Ibp 
terruptiony  or  objection,  or  any  daim  or  rights  except  what  might  be  im- 
plied from  such  use,  and  no  mention  of  any  right  of  way  was  made  la 
any  of  the  oonyeyanoes  of  any  of  the  lots  for  a  muoh  longer  timSi 

Bamu  V.  JSTayiiei^  020. 

See  Highways. 

EJECTMENT. 
See  CkMnof  ANOT,  2,  8b 

ELECTION. 
1.  If  Pabtt  Bliois  Ck>]acoN-LAw  BxMRDrhe  must  submit  to  the  pcocednrs 
of  the  courts  affording  that  remedy.  By  such  eleoticm  both  partiea  be- 
eome  entitled  to  have  the  common  law  administered  as  it  exists^  and  also 
to  a  trial  by  jury.  Sawytr  v.  Eagtem  Steamboat  Co.,  4S3, 
§L  Plaintiff,  haying  Chosxn  his  Foruu,  mitst  Abidb  ixb  Bbult.  Smaytr 
T.  tkuiem  Steamboai  Co.,  463. 

See  EzBCUTiONSi  0,  6. 

ELECTIONS. 
See  Gamino;  Offioxs  and  Offiorrs;  SuxsmBiP,  ii 

EMBEZZLEMENT. 
See  Ordonal  Law,  14. 

EMINENT  DOMAIN. 

I.  Tmofvmos  of  Statots  Transferring  to  CoiofnBiovns  Orxatid 
CHBBinr  the  use  of  firei^larm  telegraph,  station^  eto.,  belonghig  to  the 
tHy,  for  the  same  police  purpoeee  as  ibey  were  formerly  used  for  by  the 
eify,  does  not  take  private  property  for  public  use,  since  the  property  is 
Med  for  the  same  purposes  as  before,  the  agency  only  by  which  the 
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li  dbMtod  befaig  changed*  and  baoraaa  tlM  ttUa  to  tlM  ifivgtulf  Ml  «•» 
mainiintheoiij.    Maiforde.  qfBaiUmonr.  State,  1^12, 

&  WoBss  ]CAXiuxoET-43ooni  ov  "PuBuoUn*— OomncEDonxnr  ov  Oov- 
nrruTUiHAL  FRomnur  that  *'th6  I^gialatoro  ahall  enact  no  Uw  antbor- 
idng  private  prmiarij  to  he  taken  lor  paUie  nae  withoat  jnat  onmp^BUBa* 
tion,  as  agreed  npon  hy  the  partiea  or  awarded  by  a  Jniy,  hemg  fint  paid 
or  tmdered  to  the  party  entiUed  to  inch  compeniatJan,"  ia  that  thoae 
worda  are  mandatory^  hoth  aa  to  the  nae  for  which  private  property  maj 
he  taken  and  the  previooa  pajment  or  tender  ol  oon^enaation  tfaerete. 
Sneh  property  can  he  taken  onty  lor  paUie  nae^  hut  the  worda  ''poblio 
vae*  do  not  mean  merely  a  nae  ol  the  govenunenft  or  atate  haring  anoh 
eoBMiUliitiona]  pro?iaion»  and  iti  inhahitanta  aa  anehy  hut  emhtaoe  willuB 
UMir  aoope  a  vae  of  thegovammentof  the  United  Statao.  MeddaUr. 
AnoNb  Wk 

H  What  mat  Cknrannm  Takivo  or  I^ahd  worn  Pubuo  Usi.^Ezpropri- 
ation  of  land  hi  Maryland  lor  the  pnzpoaa  of  anpplyhig  the  oity  of  Waah* 
higton  Witt  water  may  he  regarded,  h&  ereryaenaei  aa  taking  it  £or 
pahiionae.  Therafore  the  act  anthcrisfaig  each  ezpropriatian  ia ouuatitu* 
tional:  See  aaaaion  UwB,  1868;  c  179.    BeddallT.  Bfrm^KO. 

4  AujraBiBB  OK  FkopnoT  of  Ezsiiko  Ohaxxsbbd  OoHFAinr  xat  bi 
Tassbt  l^  a  aaheeqiiently  chartered  company  on  making  oompcoaaliQa 
therefor  if  aoanthoriaedhy  the  legiaUtore.  Ixufityette  Pkmk  Boai  Ok  w. 
Nem  Afbmnjf  etc  B.  B.  Oik,  SM. 

ii  Ih  OoimnarAXiov  Fbocbbdincw  agadbt  CoiroiUTioir,  all  damagea 
aicned  hy  the  Um  hoth  of  iti  property  and  iti  franohiae  mnat  he  i 
and  may  he  recovered.    Lqfaifetie  Plamk  Boad  Ox  t.  I^ew  Aixm^  cMl  JL 
B.  Cow,  24d. 

1  AmuiBAL  ov  Damaoib  dt  Ck>vi>xiarixnnf  FnooiBDiNoa  n  Oqholdietb 
and  a  har  to  a  aabaeqnent  daim  for  damagea  alleged  aa  not  incinded  in 
the  appraiaement.  LqfayeUit  Ptanik  Boad  Oa,  t.  JVeia  AJbaa^  ete^B.M» 
Oo.,  840. 

?•  OomnQUBraiAL  Damaoib  iob  Ihjubt  Oaused  bt  CoinmiHAsnnr  ov 
JjAJH^  thongh  no  properij  of  the  party  claiming  to  he  injured  la  takm^ 
are  recoverable  in  an  action  at  law.  Lqfa^ette  Plomk  Boad  Ox  t.  Norn 
AlboH^  etc,  B.  B.  Co.,  S40. 

H  In  OovRBUcrnoN  or  Wobk  job  WmoB  PBOPntrr  ov  AKOfrsift  n  Takir, 
reaaonaUe  care  and  akill  must  he  ezerdaed»  or  the  party  will  he  liahle  to 
an  action  for  the  tort  aa  at  comnwin  law.  Zqfiiifette  Pkmk  Boad  Ox  t. 
Keio  Albany  etc,  B,  B,  Ox,  2A8. 

H  Paktt  SuxDro  to  Rnoovnt  Bamaoib  a  Casxaaajoios  FmooMMoam 
may  have  aa  injunction  till  the  damagea  are  paid.  Z/qfiifetto  Piaak  Boad 
Ox  T.  NeioAUfan^  etc,  B.  B.  Oo.,  2A8. 

See  iHjuKonoira,  0;  Lahslokd  avd  TBun;  4. 

EQumr. 

L  SovnTABU  BuJiF  win  not  he  granted,  nnleaa  allcgaiiona  of  bin  wUohara 

denied  are  proved.  A  free  t.  CampbeO,  846. 
&  Equirr  who.  Rkiobm  Ihbikuhsht,  kot  Maki  Onb,  Prtee  t.  Oatto,  tt 
See  OoNTRAOis,  4;  Dbrob  ahd  Gbeditob;  Dowxb,  1;  Kmuuriowa;  18;  SI; 
HuBBAHBAiTDWzn;  IxnrAVCT;  IxrjuvonoNs;  JinwicnnDi;  6;  ICabshal- 
nro  OF  AflBRs;  Mobioages,  1;  Kbqotiabxje  Inntuicnm;  86;  Pab- 
imoar;  Pabthbbship;  Plbadimo  ahd  Pbactici,  28»  28;  Tazasiov,  6^  1% 
18;  14;  Taxma  ahd  Tbubtxes;  Wxlu,  8. 
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EKROB. 

Bm  OanmAOU^  H  14;  Obdohil  Law,  11, 13;  20,  21, 26;  BfUMUiia,  II,  15; 
JxwAaat,  i,  lip  20;  MAjnukmrn,  4;  VwauQESCE,  8;  Ksw  Xbzal;  Puab- 
nwASBFtAonaB;  WronssB^S. 

B8TATBS  FOB  UFB. 
See  TiKAiiiB  Km  Lm. 

X8XAXE8  OV  DECEDENTS. 

AHD  ADmnsnuTOML 


ESTOPPEL. 
1,  9|  Oofmnnr  Oakbiib%  11;  14;  OonauxMnt  1-4| 

HlOHWATB,  2,  4. 

EvionoN. 

See  LAnxLOBD  axtbTdtaiTv  l-4i 

EVIDENCE. 
L  It  »  TaamauED  nur  Mnr  Imonp  to  do  What  Itar  mAfi  BioBr 
AHi>  PiowsE  TO  DO  nOiflr  than  wluil  is  bejood  tiielr  i^i^  aad  pomr. 

Si  OoiTBT  Tktdto  Oasi  Takes  Jumcial  Konoi  of  Citxl  Qmons  of 
Chiuvrr  in  whidi  it  holds  its  sittiiigB.  And  where  an  sffidsi?it  lor  attocfa- 
msnt  i^pean  on  its  face  to  ha^s  been  made  in  the  ooonty  where  the  suit 
Is  bsoo^it^  and  the  Jnrat  is  signed  by  a  person  as  notaty  pnUio^  it  will 
be  intoided  that  he  was  a  notuy  for  that  ooonty.    Difir  t.  Flkii,  78. 

8L  Laws  kot  Puktaildio  as  Law  without  Pboqv  xv  JuBODionoH  whbbb 
CAim  n  Tbimd  oaanot  be  giren  as  absolute  roles  nxisting  to  the  goid- 
anoe  of  the  Jury.  If  not  admitted  or  conoeded,  they  mnst  be  prored  as 
other  matters  of  fact    BofUfer  y.  BcuUm  SUtmJtwU  Oa,,  4S3. 

4.  ForBoro  of  Ooubt  on  Monov  to  Ssr  Abzdx  Judokbit  tor  Ebbor  xh 
pAOr  is  not  eridaioe  on  the  trial  of  the  issne  sabseqnently  formed.  Peak 
T.  iSAoftod;  84. 

(k  Nam  Mads  bt  OoanBD.  or  TBBixiioirr  of  Witkxsb,  sihob  DaaBAsxD, 
giyen  on  a  former  trial  of  the  aetion  between  the  same  partiee,  and 
sworn  to  be  eoROoli  may  be  read  in  evidence.  liimral  PohU  B.  B.  Co. 
T.  JEeep,  124. 

Ou  TsBnHOorr  Basbd  <nr  WmrBSS^  Owk  WBinirG  will  bb  Rbobitbd,  11, 
knowing  the  writing  to  be  genuine,  his  mind  is  so  oonyinoed  that  he  is, 
en  that  ground,  enabled  to  swear  positiTely  to  the  fact  therein  stated; 
sad  thi%  although  he  may  not  recognise  the  instrument  as  one  he  had 
seen  before^  or  remember  anything  contained  in  it    MarUn  t.  Ghod^  545. 

7.  Aftsr  PlKXXF  OF  Loss  OF  PuKJO  Rboord^  its  Cobtxrtb  mat  bb  Provbd, 
like  those  d  any  other  document,  by  seoondaiy  eridenoe.  If  a  copy  can 
be  produced,  it  is  better  than  parol  evidence  of  its  contents,  and  its  pro- 
duotion  dionld  be  required;  but  if  the  eodstenoe  of  other  and  better  evi- 
dence is  not  disclosed,  then  the  contents  may  be  proved  by  parol  Hlg* 
gktBT,  Eeed,  80S. 

1  AmcnnoBB  abb  Bvidbvgb  aoadtst  Partou  Who  Makb  Tbbii  avd 
XBBIR  Privibb.    Pcoi  V.  Morrii,  68. 

%  AjmrntaoB  of  Lifb  Tbnabt  abs  vot  Svidbnob  AOAmr  Boiazvdrb* 
XAVpdRMtiisy  an  not  priviee  in  estate.    i\wl  v.  Jfofrlik  68. 
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10.  GnruBiB,  DmoAiroBt  oe  Bzolamationb  CovaziTon  Aotbd  LAvouAm. 
and  when  nsed  as  volantary  Tehicles  of  tboaght  are  no  more  admianbb 
in  a  person's  £ayor  than  his  declarations  to  the  same  eflfoot  would  be. 
Bowie  V.  Maddox,  61. 

11.  It  ls  Ebbor  to  Ghabob  that  Cxboumstakobs  oavnot  Outwbioh  Pon- 

TIYB  TUTIHONY.     Id, 

12.  Entbt  in  Justicb's  Dockbt  cannot  bb  Contbovsbtxd  bt  Pabol  Eti- 
dbnoe;  and  therefore  it  cannot  be  shown  by  parol  that  the  Jnstioe  origi- 
naily  entered  a  judgment  of  nonsuit,  and  afterwards  changed  It  to  » 
judgment  in  bar.    Oarjidd  v.  Dougltua,  137. 

ISb  Third  Pebson  Oybrhbarino  Confidential  Ck>iiHnNiOATioN  between 
an  attorney  and  his  client  must  testify  thereto.    Hoff  ▼.  Mcrri$,  660. 

14.  Objbction  to  Testimony  must  State  Reason  why  the  testimony  is  ob- 
jected to,  or  the  objection  will  not  be  considered  by  the  oonrt  on  appeaL 
Rindskoffy.  McUanet  367. 

16.  Error  in  Admittino  or  Bejectino  Important  Eyidbnoe  is  groond  for 
reversal  of  judgment  of  conviction  only  when  such  evidence  is  important 
in  view  of  the  whole  case  as  presented,  but  not  where  it  is  merely  pert!* 
nent,  or  relevant,  or  technically  admissible.  Champ  v.  ChmmonweaUk, 
888. 

Sot  Alteration  of  Instruments,  1;  Assignment  for  Benefit  of  Credi- 
tors, 3,  9,  17;  Attachments,  10, 12;  Bailments,  2,  7,  8;  Common  Car- 
biers,  18, 23, 29;  Contracts,  2, 13, 14;  Criminal  Law;  Deeds;  Habeae 
Corpus;  Judgments,  9;  Licenses,  1;  Negotiable  Instruments,  5-8, 18^ 
19,  28,  34;  New  Trial;  Partnership,  3;  Pleading  and  Praotiob,  11. 
12;  Seduction;  Shipping,  3,  4;  Taxation,  14;  Wills,  %  3,  6;  Wir- 


excessive  damages. 

See  Damages,  6-9;  Shippino»  8. 

EXECUTIONa 

L  Levy  Void  if  Made  Fraudulentlt  or  bt  Using  Unlawful  Fobob.^ 
The  sheriff  of  one  county,  having  a  writ  in  his  hands  for  servioe  against 
the  property  of  defendant,  found  such  property  in  defendant's  possession 
in  another  county.  He  stated  to  him  that  he  had  an  attachment  against 
his  property,  took  possession  of  it,  conveyed  it  into  his  own  ooonty,  and 
there  made  a  formal  levy.  Held,  to  be  a  void  levy.  Pomraif  v.  Parm" 
200,328. 

2.  Id. — Subsequently,  defendant  was  examined  upon  a  criminal  charge,  and 
during  such  examination  a  trunk  (being  part  of  said  property)  was  by  the 
sheriff  produced  before  the  magistrate  and  opened.  It  was  found  to  con* 
tain  one  thousand  and  eighty-nine  dollars  in  coin,  which  the  sheriff  placed 
on  a  table,  and  then,  by  direction  of  plaintiff,  attached  it.  Held,  as 
above,  and  that  it  was  not  produced  voluntarily,  even  though  defendant 
had  given  the  key  of  the  trunk  to  the  sheriff  on  his  request.     Id. 

8.  Notice  of  Levy  ov  Execution  is  not  required  to  be  sored  upon  defend- 
ant. The  law  presumes  he  has  notice  of  the  judgment,  and  he  mnst  as 
certain  at  his  peril  what  subsequent  piooeedings  are  had.  Afre»  v. 
Campbell^  94S. 
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^  UauB  SsATun  Rzmpmro  ibom  Attachmknt  aitd  Ezicunoir  "one  or 
two  lionM»  not  exceeding  in  vmlue  one  hundred  dollars,"  a  horee  worth 
more  then  that  tarn  ia  not  exempted,  althoagh  it  may  be  the  only  hone 
the  debtor  owna;  and  the  debtor  cannot  protect  any  portion  or  intereat  io 
•nohhorae:8eeB.&of  Me.of  1857,  c.81,aec.36.  Everett  v,  Ilenrm,  455. 

&  If  Dbbtor  Owkb  Two  Horsebs,  mktthxb  of  Which  is  Wobth  Onx  Huh- 
nEBD  DoLLABS,  bat  whose  aggregate  yalue  exceeds  that  sam,  he  may 
elect  which  one  shall  be  exempt.    Id. 

C  But  if  0ns  Hobsb  u  of  Lias  and  Othib  of  Obxatib  Valux  vhav  Omi 
HiTHDBFD  DoLLABS,  the  debtor  has  no  election,  the  former  only  being 
exempt.    Id* 

7.  DzBTOB,  HOWXFXBy  MAT  HoLD  AS  EzxMFT  Two  HoBsss,  if  the  aggregate 
^ne  of  both  does  not  exceed  one  hnndred  dollars.    Id, 

fb  GmnNSHiF  IB  HOT  Factob  in  Exemption  Laws.  The  exemption  extends 
to  the  property  of  a  "debtor,"  and  is  not  limited  to  the  property  of  a 
eitiaen.  Thus  a  citij»n  of  another  state  or  country,  becoming  a  debtor 
while  temporarily  residing  within  the  state  of  Maine,  is  not  excluded 
from  the  benefit  of  the  exemption  laws  of  that  state,  except  in  the  single 
caae  of  a  fishing-boat.    Id, 

9l  Salb,  whxthxb  of  Real  ob  Pebsonal  Pbofxbtt,  Madx  aiteb  Return 
Bat  of  Ezeoution,  is  not  Irbboulau.    PettingiU  ▼.  Mo«s,  747. 

IOl  Jitdgment  Cbbditobs  Who  Pubchase  under  their  Own  Judgments 
ABE  NOT  Pbotboted  from  irregularities  in  the  sale  as  other  purchasers 
are,  under  the  Minnesota  statute,  which  is  designed  to  encourage  bidden 
by  insuring  certainty  of  title:    Id, 

11.  DuTT  OF  Shebiff  UPON  Sebvioe  of  Injunction  upon  Him  Restbainlno 
EzEOUnoN  Sale  is  to  note  that  fact  upon  the  execution,  and  desist  from 
further  proceedings  under  it,  retaining,  however,  his  levy;  and  if  at  the 
end  of  sixty  days  from  his  receipt  of  the  execution  no  notice  of  the  disso- 
hition  of  the  injunction  reaches  him,  then  he  should  return  the  execution, 
detailing  the  facts  in  his  return;  but  if  during  the  life  of  the  executioo 
it  has  been  relieved  from  the  injunction,  then  he  should  advertise  the 
property  again  under  his  original  levy,  and  proceed  to  sell  in  the  ordinary 
way.    Id, 

ISL  ASJOUBNMENT  BT  ShEBIFF  OF  EXECUTION  SaLE  TO  FUTUBE  DaT,  UPON  Hlf 

BONO  Sebted  with  iNJUNcriON  restraining  the  sale,  is  irregular,  and 
in  oontravention  of  the  injunction;  and  the  fact  that  the  adjournment 
by  chance  was  to  a  time  after  the  injunction  was  dissolved  does  not 
help  the  matter;  and  a  sale  made  at  such  time  will  be  vacated,  where  the 
Judgment  creditor  is  the  purchaser.  Id, 
IS.  Undeb  Louisiana  Law,  Return  of  Sheriff  may  be  shown  to  be  false, 
even  in  regard  to  citations  on  which  judgments  have  been  rendered. 
OonUraat  common  law.    Marvel  v.  Manouvrier,  424. 

14.  Loss  OF  €k>0D8  need  not  be  Included  in  ob  Made  Part  of  Officeb's 
Retubn  on  execution.     AfUU  v.  OUbrethf  487. 

15.  Trespass  will  not  Lie  against  Officer  and  his  Pubohaseb  at 
Judicial  Sale  of  a  lot  of  saw-logs,  where  the  levy  was  wroogfoUy  made 
by  such  officer  upon  part  of  the  logs,  without  distinguishing  what  part, 
and  the  x>art  levied  on  was  sold  without  being  pointed  out  or  separated 
from  the  rest,  and  the  purchaser  never  took  possession  or  attempted  ta 
exercise  any  control  over  the  property.     Conhty  v.  Amis^  261. 


880  Index. 

torbigk  htburakge  companikbl 

See  OumrriTUTiogAL  Law,  20L 

FOBEION  WATKRa 
See  CanasAL  Law,  1. 

F0BOER7. 
8eeBAnciiv»BjjnaH0}CRiiazrAL  Law,  10^16;  NiooaAxui 

10,  IL 

FORUM. 
8ee  Oamior  or  Laws^  1;  BLHmnL 

FRANCmSB. 
See  BmKsiiT  Domazn,  4^  ff. 

FRAUD. 
Krwwct  OF  MuBiFBaBiiiTATioN  IS  Sami^  whetiier  H  li  made  fnuidnlMilly* 

or  by  miiteke  or  eoddent.    ChMv.  TcrhCmmtifMtU.  IireIna.Oo.f49i, 
See  Altkeatioh  or  Xkst&uicmiits,  1;  AssioinixirT  vob  Bubtit  or  Ceidi* 

TOM;  AvonosB;  CoimoH  CABunou,  18»  20^  21;  €k>BiOEATiosfl^  5;  Ex>- 

ovnoira,  1;  LffiAVOT,  6^  6,  10,  11,  16;  JusQUsm,  6;  MoKXaiflii!^  4^  f ;: 

Miw  Xbial,  1;  Tazatiov,  6;  Vknbob  akd  Vknvbl 

FRAUDULBNT  OONVETANGBS. 
See  AmamaDiT  iob  Binkitt  or  Obxditojui;  lIosiQAan^^  ff. 

GAMING. 
1.  Waod  as  to  Rnuiff  or  FBmDBHTiAL  BLMfioir  nr  Asothke  Scati^. 

made  after  the  Tote  haa  been  oaat^  ia  nofe  yoid  aa  beiag  againat  pablio^ 

polio  J.    Snoh  a  wager  waa  not  yoid  at  oommoB  law,  and  ia  not  f €fflndde» 

b J  the  niinoia  atatate.    8mHh  r.  SmUh,  IdO. 
t.  BzAKUioLDn  n  FBons  PmsoN  to  Dioidm  Wbd  mai  Woh  WAon. 

nnleaa  tiie  partiiia  hare  fixed  upon  aome  other  tribanal  to  dftaralBO  tha^ 

q^ieation.    AMA  t.  AnM,  100. 

GARNISHMEin!. 
8eo  AnAOHMiBn^  i^  7« 

GIFTS. 
SeeSALH^  1. 

GRADING. 
See  HniHWAT%  20^  21. 

GUARANTY. 
SasHMOiiABUi  ImiBuiuirn^  1-4;  PamounL 

GUARDIAN  AND  WARD. 

1.  GvAUKiAV  Minnr  F^xllow  Dnuonom  or  Piobati  Oomnr  Ib  all  Biatlai» 
raUtire  to  the  edBoatJon  and  niutiire  of  hia  ward.  When  aa  erdar  la- 
made  and  he  findi  that  he  haa  no  fonda  on  hand,  he  may  ttoB  make  ap- 
plioation  for  the  aale  of  hia  ward*B  bnd,  imt  he  eanaot  do  ao  BBtQ  tho 
aeoaaaity  for  aaeh  aale  appears.    Loyd  t.  Makmet  179. 

ft  QvABUAir'a  ArrucATioir  roB  Salb  or  bib  WABD'a  Rbal  Hbtatb 
W  made  in  the  oounty  where  the  ward  f«aid8%althoagh  the 
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lie  in  a  differeni  eoiiniy»  and  the  applicfttion  ihonld  afBiiiuitiT«lj  itate 

■aeh  rendenoe.    Lo^  ▼.  Makmt^  179. 
IL  It  18  GbUBs's  Durr  to  Appoirt  Gvabpiah  ad  Lrsm  to  FMfBtor  Iv* 

TIRIST8  OF  Ihtabt  WaIU)^  iipon  the  goudian'o  ^plioaticn  for  the  nle 

(tf  the  wwd's  reel  estate,    /d. 
4.  QvASDiAv's  Salb  07  Wa]u>*8  Lahd  vnx  HOT  Bi  SuiEAznD  withoo* 

proof  that  it  was  neoeeeary  for  the  infant's  sapport  and  edneation,    /dL 

See  LnrAjroT,  2;  10^  13-16;  19-21. 

HABEAS  OOBPU& 
Imfumiksd  bt  Qbdbb  of  Hootb  of  RiPBHnDnAsim  of  Sf  m 
OAHVOV  OiTB  nr  BnD■llGi^  on  habitM  eorput^  a  request  to  the  speaker  ci 
the  honas^  before  ooninitment^  for  lea^e  to  be  heard  at  the  bar  ol  the 
and  the  rsfosal  ol  the  speaker.    Bmmham  t.  Jf erHfMy»  67C 

See  LmublitdbIi  2. 

HIGH  SEAS. 
See  Cbdhhal  Law,  2. 

mOHWATa 

-EAsmnrr.— A  street  or  bJi^iway  Is  a  pabUo  eaae> 
menti  opon  to  the  oommnnity.  An  easement  is  a  liberty,  pririlegei  or 
advantage  In  tandy  witfaoat  profit  existing  distinet  from  an  ownership  in 
the  soaL    Of^  qflHilmqye  ▼.  Moloney,  36& 

iL  DnnecAZiDir,  What  is— EBiOFraL.-— A  dedioation  of  a  street^  eta,  to  the 
paUio^  does  not  operate  as  a  grant  bat  as  an  estoppel  inpaitoi  the  owner 
from  resnming  the  exdnsiTe  use  of  his  own  property,  or  indeed  any  nse 
inoonsistent  with  the  pablio  use.    Id, 

%  SnonEBi^DBiwflATfOTf  TO  PcBLio  UsB— EASBCDiT.—If  the  owner  of  land 
liqni  oat  a  town,  and  ezhibitB  a  plan  thereof,  on  wfaioh  are  representeu 
streets,  alleys  squares,  qoays,  etc,  and  the  lots  sre  sold  with  referenoe 
to  the  plan,  the  parohasers  of  the  lots  aoqoire,  as  iq^partenant  to  the 
same,  every  easement,  privilege,  snd  advantage  whioh  the  plan  repre- 
sants  ss  belonging  to  them.  The  sale  implies  a  oovenant  with  the  pur- 
chasers that  the  streeta^  eto.,  shell  be  forever  open  to  pablio  use^  free 
from  all  obims  of  the  former  proprietor.    Id* 

4.  Id.— H  the  United  States  was  sueh  owner  the  rule  would  be  the  same,  and 
the  gflneral  goverament  would  be  forever  preeladed  from  exaroising  any 
anthority,  or  aetting  up  any  title  to  the  same.    Id. 

§k  OwJMMHiF  OF  HiOBWAT.-— A  highway  is  an  easement  oomprehending 
merely  the  right  of  all  the  individuals  in  the  oomnmnity  to  pass  and  repass 
with  the  jnoidental  ri^t  of  the  publio  to  keep  it  in  repair,  but  it  does  not 
eemprehend  any  interest  in  the  soil,  nor  doee  it  give  the  publio  the  legal 
possession  of  it.    The  fee  oontinuee  in  the  original  owner  ol  the  land.    Id, 

&  TBHPAfls  oir  Lakd  vpoh  WmoH  Highway  n  Sititatid— Wbo  oan  Madt- 
TAnr. — ^Ilie  owner  of  a  right  of  way  oannot  interfere  with  the  soil  under 
the  way.  If  he  uses  the  way  in  any  manner  ezoept  to  pass  and  repass, 
he  is  answerable  as  a  trespasser  to  the  owner  of  a  fee.  The  owner  of  the 
adjoining  land  may  maintain  trespass  against  another  for  interfering  with 
a  drain  under  a  road.    Id, 

?•  BmAAS  Obowdto  oroar  Fubuo  Boao  beloiigi  exnfauively  to  the  ownei 
el  the  lee  in  the  land,  and  he  may  maintain  trespass  against  one  who  puts 
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hia  oftttle  Into  the  liJ|^iw»y  to  gnaa.  So  bo  amy  afrintt  ono  wbo  WIdt 
upon  or  olnlmuU  a  paUio  vmd,  or  who^  iiuteod  of  powiwg  oIoBg  H,  ro- 
malni  ttmclixig  upon  h^  Nfming  to  dopwt  OHifi^  Ihimg^Y.  Mdbmeg^ 
S68. 

<i  fiAU  PBDroFU  ramaiiui  in  foroo  in  xolatim  to  tlio  obooto  ol  oitiai,  Hm 
titlo  to  the  rood4Md  i«  novw  in  tfao  oonponrtioo,  mlaes  tboro  hit  boon  n 
■pooiflo  gnat  of  tho  feo  to  it    (%;y  ^Dudigiie  t.  JToloMy,  168. 

9l  RiFATTtTwa  BoASB.— A  penon  wbooo  daty  it  i«  to  repair  a  rood  nnj  bnr« 
fnUj  do  any  oot  nooooBary  to  koop  aaid  road  in  oondition  to  bo  noad  bj 
tho  pnblio^  aa  oatting  down  troao,  oto.»  bat  if  bo  oaia  a  tnedovn  for  bla 
Ofwn  oae,  ho  ia  a  treapaaaor.  ISiia  mlo  i^pliea  to  paUb 
C%  <tr2>K&«9»e  T.  Mdbme^,  868. 

VL  fluBor  ov  Oraut  of  Land  Adjaoert  to  Boa]>.— Wbera  tbo 

onrna  tba  foe  in  the  Uuid  o^er  whiofa  road  paaaea  and  an  adjaoant  lo^  and 
oonToya  the  lot,  the  Uuid  in  the  atreet  ia  alao  granted  to  the  oantw  ol  iket 
ready  nnleaaapeeiallyreaerred.    CS^  </ 2>ttteg«ie  t.  JToiMi^,  868. 

IL  BnsoT  or  Dsdiqahoh  oy  firBXEn  bt  Unhbd  Staxu.— In  Dabiiqa% 
the  city  waa  bad  oat  by  aathority  of  an  act  of  ooDgreoa.  By  tiua  act  no 
tiUe  seated  in  the  oorpQration  to  the  atreeta;  aabjeet  to  the  pablio  ri|^t 
of  way,  the  fee  of  the  land  orer  wbidh  the  atveet  paaaea  ia  in  tiie 
of  the  adjoining  lota.  Hie  oity  baa  the  power  to  regalate  tiie  psblie 
thereof  and  may  repreeent  the  pablio  in  vindioating  ita  nf^  Neitfaer 
the  owneiahip  of  the  aoil  nor  of  the  eaaement  of  the  poUio  ia  in  the  oor^ 
poratlon.  Henoe  the  d^  oannot  maintain  treapaaa  against  the  owner  of 
an  adjouung  lot  for  injoiiaa  done  to  a  oiatein  bailt^  againat  hia  objeotinn^ 
between  the  line  of  hia  lot  and  the  oenter  of  the  streei.  (X^^iflhAufm 
T.  JToloMy,  368.    « 

HL  Oasaucnon  or  Wat  n  LnnotAB^i  wimr  It  IxTUBioirBLT  Anvfa 
BzoBT  or  PusLBO^  in  their  aggregate  oapaoity,  aa  diatingnfahed  firaaa  a 
mere  indiTidoal  or  priyate  right.    Peopk  t.  Jadtaom^  789. 

UL  Rkobs  or  CuzrDB-AAO  zv  Inteuob  OF  CiTr  Betook,  Lbaddki  to  Bbab 
«r  Lots,  m  Ko  Pusuo  Hiohwat,  and  the  obatraotion  tiiaraof  ia  not 
indiotable^  being  merely  a  private  offmae.    People  t.  Jadtmm,  789. 

14  Dakaqb  mat  bs  Bboovbebd  iBcnf  (hns  Who  PLACoa  Omibuumuhb  di 
HlttiiWAT  by  another  atopped  by  the  ebatmotuina^  on  retomnig  home 
with  a  loaded  teaniy  and  oompelled  with  hia  teaoi  to  take  a  more  eirooi- 
toaa  roate  to  hia  plaoe  of  deatination;  althoai^  it  aeaaaa,  no  aolion  oonld 
be  inaiiitainftfi^  "^nj^^wr  the  Maine  atatate%  Tiwlitr  f"»^l**  oiroamafcBBMa 
againat  a  town.    Brmm  t.  WtUaom,  482. 

Wk  Jx  AonoK  TO  RnoDTBa  yob  Ib jvbt  Oajjod  bt  Fauoto  ono  Bxoata- 
Tiov  ZB  SxBBBT  in  the  night-time^  it  ia  only  neoeamy  for  plaintiff  to  ahow 
that  he  ezeroiaed  ordinary  oare  to  avoid  the  aooidaBt.  What  ia  ordinary 
oare  dependa  on  the  oiroamatanoea^  and  knowledge  ia  one  of  thoae  oir^ 
eomatanoea.  Bat  knowledge  doea  not  ohange  the  role  and  reqnire  extra- 
ordinary oare,  bat  merely  ohangaa  the  applioation  of  the  teat  aa  to  what 
oonatitatea  ordinary  oare.    Hamkn  t.  KnhA^  878. 

lii  Pbbsob  Rbobitino  Bodzlt  Hubt  on  SuirBBoro  Damaob  to  Hobib  ob 
Oabbiaob  in  oonaeqaenoe  of  a  direct  oolliaion  with  an  obatnotien  in  a 
hii^way,  withoat  faaltor  neg^igenoe  on  hiaown  par^  ia  aa  a  ganand  nk 
apeeially  damnified,  and  may  maintain  an  aetiea  agaiBet  the  OBthar  el  the 
obatraotion.     FTood  t.  ITeon^  828. 
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17.  SffBBKT  OF  CiTT  MAT  BM  ObSTBUOKID  BT  VULCIVQ  MaTIBIAL  lOB  BUXLD- 

DSQ  in  it,  for  a  reMonable  time,  in  a  manner  likely  to  oooadon  the  least 
inconvenienoe  to  the  public,  if  it  be  neoenary  to  depoeit  snob  material 
in  the  street  for  want  of  room  therefor  elaewhere,  and  the  aathor  of  the 
obetraction  will  not  be  liable  for  injnry  canaed  by  a  collision  therewith. 
Id. 

18.  In  Action  fob  Damaoes  fob  Injubt  Caused  bt  OBSTBUcnoir  ik  Pubuo 
Stbsbt,  and  consequent  calliaion  therewith,  a  defendant  setting  np  the 
defense  that  he  had  a  right  to  place  building  materials  in  the  street 
mast  aver  facts  showing  a  reasonable  necessity  for  so  doing,  or  his  answer 
in  that  regard  will  be  defective.    Id, 

19.  OoMJf  ON  Council  of  Citt  has  Plinabt  Powkb  ovbb  Stbxkts,  under  the 
Indiana  statutes,  and  may  determine  to  what  uses  they  shall  be  applied, 
and  under  what  circumstances  and  to  what  extent  they  may  be  incum- 
bered.   Id. 

"SO.  When  Citt  Undbbta&ks  Impbovbmbrt  of  Stbbbt,  whbtheb  bt  Obad- 
ING  OR  Othxbwiss,  it  is  bound  to  take  care  that  what  it  causes  to  be 
done  shall  not  endanger  the  safety  of  the  publia  City  qf  SL  Paul  t. 
8eiU,15S, 

SI.  Citt  is  Ljablx  to  Onk  Who  Falls  into  Unouabdied  Ezoatatiox  made 
under  and  pursuant  to  the  contract  by  a  contractor  employed  by  the 
city  to  grade  a  street,  though  no  prior  duty  devolved  upon  the  city  to 
keep  the  street  in  a  safe  condition.    Id, 

9L  Whjoui  Dutt  Rests  upon  Citt  to  Keep  Stbevt  in  Safe  Condition, 
the  city  is  liable  for  accidents  arising  from  a  failure  to  repair  damages  or 
remove  obstructions  occasioned  by  natural  causes,  over  which  it  had  no 
control  or  ageucy,  such  as  the  washing  of  a  street  by  excessive  rains;  but 
where  no  such  duty  exists,  no  such  liability  arises,  but  to  charge  the  cor- 
poration, it  must  have  been  in  some  way  instrumental  in  occasioning  the 
injury.    Id. 

tt  Citt  Emplotino  Contbaotob  to  Gbadb  Stbxet  is  Liablb  fob  Nbou- 
obncb  of  his  Emplofees  in  leaTing  an  excavation  unguarded,  where 
the  contract  reserves  to  the  city  a  supervisory  and  directory  power  over 
the  work  and  the  manner  of  its  performance,  for  this  makes  the  city  the 
ultimate  superior,  and  the  employees  of  the  contractor  its  servants.    Id, 

44.  Landlobd,  and  not  Tenant,  is  Liablb  fob  Injuries  Caused  bt 
Nbolboz  to  Bxfaib  Building  abutting  on  a  highway,  and  to  keep  it  in 
safe  condition  for  passers-by,  where  he  is  bound  to  make  necessary 
repairs,  and  has  the  control  of  the  outside  doors  and  passage-ways  for 
that  purpose,  and  keeps  the  keys  and  opens  and  closes  the  doors  at 
certain  hours  fixed  by  the  tenant.    Kirbjf  v.  BoyUUm  M.  A9^n,  682. 

%  OwNEB  OF  Building  is  Liable  fob  Injubies  Resulting  from  Obstbco- 
tions  created  or  caused  by  him  in  the  highway  adjacent  to  his  premises. 
Id. 

^  OWNEB  AND  OOOUPANT  OF  BUILDINO 18  NOT  LIABLE  FOB  InJUBIES  RESULT* 

INO  FBOM  DEFEcns  IN  ADJOINING  SiDEWALK,  or  from  suow  and  ice  ac- 

oomulated  by  natural  causes  thereon,  although  ordinances  of  the  citj 

make  it  the  duty  of  abutters  to  keep  the  sidewalks  adjoining  their  prem* 

iaes  in  good  repair,  and  to  seasonably  remove  all  snow  and  ice  therefrom, 

Id, 

See  CoBFOBATioNs,  20;  Taxation,  4. 
Am.  Dbc.  Yol.  LXXIY— 83 
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HOMICIDB. 
See  CRimNAL  Law,  11-28. 

HOUSE  OF  REPRESENTATIVBS. 
See  CoNTmpT,  3;  Habkas  Corpus;  Lboi8Lasub& 

HUSBAND  AND  WIFE. 

UhKUT  or  POflSlBUON  AND   BlOHT   OF   PO6SKSSION  OF  Wum'B   PlBSOXAUn 

in  the  hogband  or  hii  assignee  bars  the  wife's  equity.    Pool  t.  JforPM.  6&. 
See  DowKB;  Mabbiaox  akd  Divobcx;  Mabbixd  Womzh. 

n>EM  SONANS. 

NaMBB    "FkVBTN"   AHB    "PXNlfTBUrs"   SHOUIB   BB    BBOABDED    AB    IdBS 

SoHAira,  and  applioable  to  the  same  tracts  of  land,  in  the  abaenoe  of  all 
pcoof  that  they  belong  to  different  tracts.    .Wiott's  Xessee  t.  Knotty  619L 

IMPEACHMENT. 
See  WiTNESSBS,  7-11. 

IMPROVEMENTS. 
See  BzxoDTioNS,  22;  Hiohwaib,  20. 

IMPUTED  NEGLIGENCE. 
See  ATT0B17BT  and  Client,  2. 

INDICTMENTS. 
See  CuDfiNAi.  Law. 

INDORSEMENTS. 
See  NsooTiABLX  Instbumxhtb. 

INFANCY. 

1.  MOBTOAOB  BT  IhFANT  FbMX  CoYZBT  TO  SbOUBX  DXBT  OF  RZB  HU8BAHI> 

IS  Von),  and  not  merely  voidable.    Chandler  v.  ifdEtntify,  686. 

2.  Dbcrbb  of  Fobbclosubb  and  SAiiB»  ON  Default  of  Guabdian  ad  Litbh 
OF  Infant  Fbmb  Covbbt,  who  executed  the  mortgage  to  secnre  a  debt 
of  her  hnsband,  and  whose  only  right  of  appeal  expired  before  her  ma- 
jority, may  be  attacked  by  her  as  void,  in  ejectment  to  recover  the 
mortgaged  premises.    Id. 

8.  Infant  is  Llablb  fob  his  Tobts.    8ooU  v.  Wataon^  457. 

4.  Infant  is  Liablx  in  Tbbbpass  Quarb  Clausum,  though  the  trespass  com- 
plained of  was  committed  by  the  express  command  of  his  father.    Id, 

6.  Infant  Defendant  can  Dispute  Absoluts  Dxcbxb  aoaikst  Him  upo5 
Such  Grounds  only  as  Adult  might  have  diapnted  it,  as  frand,  coUd- 
sion,  or  error.    BoIsUm  v.  Lcihee,  291. 

6.  Infant  scat,  to  Impeach  Decree  against  Him  oh  Ground  of  Fraud  cr 
collusion,  proceed  either  by  bill  of  review  or  by  original  bill;  to  impeach 
it  on  the  ground  of  error,  he  may  proceed  by  original  bill,  and  is  not 
obliged  to  wait  for  that  purpose  until  he  has  arrived  at  the  age  of  twenty* 
one  yeara.    Id, 
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%  OBDnrAULT,  WHKBS  INFANT  IB  AlLOWXD  TllfX  TO  SboW  CaU8«  AOAIN 8T 

DlCRB  after  his  arriTal  at  the  age  of  majority,  the  decree,  in  sttch  case, 
is  deemed  complete,  bat  the  infant  has  the  time  allowed  to  show  canse 
against  it;  if  no  cause  is  shown  within  the  time  specified,  the  infant  is 
boond.    Id, 

4L  Avtbr  Intant  Comsb  of  Aob,  and  befobb  Dcorui  aoainst  Him  is  Mads 
Absolutk,  he  may,  as  a  matter  of  oonrse,  obtain  leave,  on  motion,  to 
amend  his  answer  or  to  pat  in  a  new  one.  By  the  new  answer  he  may 
make  a  better  defense,  and  support  that  defense  by  evidenoe,  and  may 
file  a  bill  of  discoTory.    Id, 

9l  Ltfant  Duxhdant  Wuhino  to  Mass  Kxw  Dvmkbm  must  Aftlt  to 
GovBT  AB  Early  ab  Pobbiblb  after  attoining  his  majority;  for  if  he  it 
gailty  of  any  lachoi^  his  application  will  be  denied.    Id, 

lOl  Infant  Defendant  mat  Imfbaoh  Dxoeu  against  Hem  on  Gbovvd  of 
Fraud  or  ooUosioin  between  the  plainttfT  and  his  gnardian,  or  he  may 
show  error  in  the  decree.  He  may  also  show  that  he  has  grounds  of  de- 
fense that  were  not  before  the  ooort^  or  were  not  insisted  on  at  the  hear- 
ing; or  that  new  matter  has  snbseqaently  arisen  npon  which  the  decree 
may  be  shown  to  be  wrong.    Id, 

11.  £quitt  Considxrs  It  Fraudulent  to  Take  Advantage  of  Inoompe- 
tbnot  of  Infant  to  defend  himself,  and  therefore,  if  an  erroneoas 
dteree  has  been  obtained  against  him,  and  the  error  is  not  in  the  jadg- 
anant  of  the  court,  but  in  the  facts  on  which  the  judgment  is  founded, 
or  if  there  has  been  any  deception  or  any  suzprise  npon  the  court,  the 
infimt  may,  either  during  his  infancy  or  afterwards,  investigate  the 
decree  by  a  bill  of  review  or  by  origiual  bill,  and  this  although  hia 
ground  of  complaint  against  it  is  confined  to  error.    Id, 

12l  Infant  is  not  Bound  bt  Admissions  Mads  in  his  Behalf,  unless  they 
aie  for  his  benefit.  Facts  which  may  be  the  subject  of  admission  on  the 
part  of  adults  must  be  proved  against  the  in&nt.    Id, 

VL  No  Valid  Decree  can  be  Rendered  against  Infant  bt  Default,  nor 
npon  the  answer  of  his  guardian.    Id, 

14  Admission  bt  Quabdian  of  Faoib  Forming  Part  of  Records  of  Court 
does  not  prejudice  the  rights  of  an  infant  defendant.    Id, 

15,  QUARDIAN  AD  LiTEM  MAT  BE  APPOINTED  ON  MOTION  OF  EITHER  PARTT 

to  the  action;  but  the  court  will  never  permit  the  adverse  party  to  choose 
the  guardian  for  the  infant    Id, 

IC  Fact  that  Guardian  ad  Litem,  at  Date  of  Decree,  was  iNTERBStED 
against  the  infant  in  the  subject-matter  of  the  controversy  is  not  suoh 
conclnsive  evidence  of  fraud  aa  to  authorise  the  setting  aside  of  the 
decree  for  that  reason  alone,  unless  it  is  further  shown  that  the  guardian 
made  use  of  his  position  to  work  some  injury  to  the  interest  of  the  in* 
Isnt.    Id, 

17.  Infant  is  as  Much  Bound  bt  Act  of  Him  Who  Conduoib  his  Case  as 
is  an  adult,  provided  he  acts  Ixma  JSde;  if,  therefore,  the  solicitor  of  an 
infant  consents  to  take  evidence  in  a  chancery  proceeding  by  affidavit 
instfsad  of  by  interrogatories,  the  infant  will  be  bound  thereby.    /(/. 

18b  Infant  Who  Succeeds  in  Showing  that  Decree  ought  not  to  haw 
BEEN  Rendered  against  Him  will  be  placed,  as  far  as  is  conveniently 
in  the  situation  in  which  he  was  before  neh  deorse  was 
Id. 
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19.  MlHOB  OAK  ONLT  APTKAB  TO  DlIBlfD  BT  QUABOSAV,  and  HOiiu 

by  attorney.  If  »  minor  dAfendant  hUn  to  appear  to  have  a  gnaidiaa 
appointed,  the  plaintiff  should  apply  to  the  eoart^  before  p]ea»  to  appoint 
a  guardian.    Peak  v.  Shatied,  83. 

20.  It  is  Error  in  Fact  vor  Ixwast  to  Aytiar  nr  PXBSOir  or  by  attorney, 
and  may  be  aaaigned  in  the  oourt  in  whioh  the  Jadgment  was  rendered. 
Id. 

21.  Judgment  or  Dicru  Rbnderrd  against  Motor  without  Ant  Qoar- 
DiAN,  or  on  an  appearance  by  attorney,  la  not  void,  bat  merely  Toidalile 
on  error  brought.    Id. 

22.  Wherk  Impropir  Dborbr  has  bbkn  BCads  AOAnrn  Invant,  Hb  mat 
Impeach  It  by  an  original  bill,  and  ia  not  boond  to  prooeed  by  way  of 
rehearing  or  bill  of  review;  and  thia  right  ia  not  <^»"fi"<**^  to  caaea  where 
fraud  haa  intervened  to  obtain  anch  decree.    Layd  v.  JimUme^  179. 

See  Co-TiNAKOT,  3;  Guardian  and  Ward;  Pabbnt  and  Ohha. 

INJUNCnONa 

1.  COUBT  OF  EqUITT  MAT  INTERFERE  BT  INJUNCTION  TO  PbKVBNT  IbBBP- 

a^ahtj  Damage  oanaed  by  acts  done  withont  authority  of  law;  aa  where 
another  is  digging  deep  holes  in  complainant's  land  and  planting  thereiB 
laige  stone  pillars  or  abutments;  digging  and  carrying  away  large  banks 
of  valuable  day  therefrom;  and  constructing  an  aquedaot  by  ditches  and 
embankments  through,  and  thus  permanently  dividing,  such  land.  Bed- 
doll  V.  Bryan,  550.  • 

%  Bight  to  Injunotion  is  not  ex  Debito  Justitub.  Ihe  applioatioo  is 
addressed  to  the  sound  conscience  of  the  ohanoellor,  aotiiig  npon  all  the 
circumstances  belonging  to  each  particular  case.    Id, 

5,  Full  and  Candid  Disclosure  of  All  Facts  must  be  Made  in  Appu- 

oation  for  Injunction;  and  if  the  case  of  complainant  shows  that  it 
has  not  been  made,  or  if  it  shows  a  concealment  of  facta  which  would,  if 
stated,  materially  affect  the  conscience  of  the  court,  the  chancellor  may 
properly  refuse  an  injunction.  Id. 
4  Dboreb  Making  Injunction  Perpetual  should  not  be  Made  npoo 
overruling  a  motion  to  dissolve  the  injunction.  Such  decree  can  only  be 
made  on  a  bill  pro  co>i\fe88o,  on  overruling  a  demurrer  to  the  bill,  or  npoo 
a  hearing  on  the  bill,  answer,  exhibits,  and  proofs.  OUawa  v.  Walker^ 
121. 

6.  Railroad  Ck>MPANT  mat  be  Enjoined  from  Ck>NsnRUOiiNG  its  Road 

without  Authorttt  over  private  property,  for  the  use  of  which  it  has 
not  paid  or  tendered  compensation,  whether  or  not  the  injury  is  irrep- 
arable.   West  Maryland  B.  B.  Co.  v.  Otoings^  563. 

6.  Corporations  will  be  Restrained  bt  Injunction  from  PRooEBOimi 
without  Authoritt  to  the  injury  of  others.    Id. 

See  Eminent  Domain,  9;  Executions,  11, 12;  Judombntb,  4;  Partnership, 
6-9,  11, 12;  Pleading  and  Practicb,  23;  Taxation,  6. 

INSANITY. 
Judgment  bt  Default  against  Person  Admittbd  to  hayb  been  nov 
Compos  Mentis  at  the  time  of  the  proceedings  against  him  will  be 
reversed  on  writ  of  error.     Leach  v.  Marth,  603. 


i 
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INSTRUCrnOKSL 
OaxmnuLL  Law,  11,  13,  17,  20,  21,  26;  Damaob^  1;  BvnxBHOit  11| 
NiQUOSHCB,  8;  Nkw  Tbiai,  6;  Pliaddio  asd  PftAond,  llk-19. 


INSURANCE. 

1.  Pouor  OF  Iksubahob  on  Goods  m  Namk  or  Onb  Psbsov  m  hot  Atoidbd 
bjthe  fact  tbat  they  were  pnrohMed  in  the  namee  of  hinwelf  and  another, 
with  the  Intter's  oonaent^  the  goods  in  &ot  being  the  eole  piuperly  of  the 
former.    OrnUd  t.  Muhud  Fire  Ins,  Oo, ,  494. 

SL  PiouoT  or  Insubanob  is  Atoidbd  bt  EnsTSHOB  or  Mqbtoaob  ob  Pabt 
or  Pbopbbtt  Iksubbd,  where  the  appUcaQt  represented  that  the  prop- 
erly was  free  from  incnmbranoe,  and  it  it  provided  in  the  applicataon, 
which  ii  made  a  part  of  the  policy,  that  any  concealment  of  the  oondition 
or  ehaneter  of  the  property  will  make  the  policy  yoid.    Id, 

ft.  Fduot  or  Ibsvbabob  is  Void  as  to  Goods  as  Wbll  as  STOBl^  where  It 
is  npcm  a  store  and  goods,  and  the  property  was  represented  to  be  nnin- 
enmbered,  when  in  fact  a  mortgage  exiited  on  the  store;  the  oontFaol 
being  entire,  and  the  inonmbrance  affectiDg  the  lien  for  the  premium  note 
given.    Id, 

4,  PouoT  or  Ibsurabcb  is  bot  Atoidbd  bt  Fact  that  Quabtett  or  Raos 
WBBB  IB  Pbbmtoss  Ibsubbd  at  the  time  of  the  fire,  where  the  applicant 
represented  that  no  rags  were  kept  in  or  near  the  premises,  it  not  appear- 
ing that  the  representation  was  nntrae  when  made,  and  no  proviuon 
being  contained  in  the  policy,  charter,  or  by-laws  of  the  company  that 
if  snch  articles  shonld  be  afterwards  kept  the  policy  should  be  avoided. 
Id, 

flb  Assiobmbbt  or  Pbopbbtt  ubdbb  Volubtabt  Ibsolybnct  PsooBBDiBGfl 
is  Aubbatiob  withib  Pbotisiqb  or  Pouot  of  a  mntnal  insarance 
company,  that  *'when  any  property  insured  by  this  company  shall  be 
taken  possession  of  by  a  mortgagee,  or  in  any  way  be  alienated,  the  pol- 
icy shall  be  void."    Young  v.  Eagle  F,  Ins.  Co,,  673. 

C  PouoT  or  Ibsubabob  ob  Ship  roB  Obb  Ybab,  and  "  if  the  ship  is  at  sea  at 
the  end  of  the  year,  then  to  continue  at  pro  rata  premium  until  she 
arrives  at  her  port  of  destination,"  will  terminate  when  the  ship  at  the 
end  of  the  year  ii,  or  afterward  first  arrives,  at  some  port  to  which  she 
is  sent  to  take  in  cargo;  and  this,  though  the  place  is  not  a  port  by  law, 
bat  merely  a  roadstead,  and  is  not  the  final  destination  of  the  vesseL 
Cole  V.  Unum  Mut,  Ins.  Co.,  609. 

7.  I#AW  or  Mabibb  Ibsubabob  Polioiis  ob  Timb  and  roB  Boubd  Votaob 
diwmssed.    Id. 

IL  GQBBMtmmoB  or  Ibsubabob  Pouot  vbdbb  Pbouuab  Faosb.  — R.  applied 
by  letter  to  the  agent  of  an  insurance  company  for  insurance.  The  agent 
filled  out  an  application  containing  a  statement  that  there  was  "no 
■Mrtgage"  on  the  property  to  be  insured,  and  signed  R.'s  name  to  it 
without  his  knowledge.  A  policy  was  issued,  referring  to  the  applica- 
tion as  part  of  the  policy,  and  with  the  condition  annexed  that  "the  as- 
sorsd,  by  his  acceptance  of  this  policy,  covraants  and  engages  that  the 
said  application  contains  a  just,  full,  and  true  statement  of  all  the  foots 
and  circumstances  in  regard  to  the  oondition,  situation,  value,  and  risk 
of  the  property  insured."    Otherwiae  the  policy  should  be  void.    There 
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tMr  ratpaetiTe  aidM  of  the  boandary  line,  m  folly  and  nnreeerredly  a» 
the  landa  on  either  aide.    Id, 

8.  Amxbigan  Viasiis  ov  Bbitish  Sids  of  St.  Clair  Biyks  are  entirely 
within  foreign  jnrisdietion.    Id, 

4.  Abmisalit  JuBiSDionoM  DOBS  KOT  EzTSND  over  our  lakee  and  navigable 
waters  oonnecting  them,  the  act  of  oongress  of  February  26,  1845,  ex- 
tending each  jariadiction  over  these  waters  being  nnconstitntional,  for 
the  reason  that  it  gives  the  federal  oonrts  oognisuioe  of  a  class  of  cases 
not  given  by  the  constitution.     Id, 

&  PUU  TO  JUBUDICnOX  MTOT  BX  IH  PXBflOH,  AlTD  KOT  BT  AtTOBNKT,  be> 

canse  the  latter  woold  admit  the  jnrisdietion  of  the  oonrt.    iftnerol  Pcimt 
ILIt,Ca,r.  Keept  124. 
tb.<?DUBTS  or  OoMXOir  Law  hats  Outoobbxiit  Jubisdiotioh  with  Coubxb 
OF  AsHntALTT  in  oasssof  collidonsat  sea.    Sawyer  v.  Eatterm  Steamboai 
C^,463. 

See  Gbiminal  Law,  1,  2;  Tauns  and  Tbui 


JUBT. 

1.  If  BaooRD  Bxam  Tbial  bt  Jubt  of  Twxlyb  Lawful  Mxir,  pBBBOiir- 

Tiov  m,  in  the  absence  of  any  showing  to  the  ccmtrary,  that  the  panel  of 
Jnrore  possessed  the  requisite  qnalificatioos.    liraich  v.  State^  229, 

2.  Whbthxb  Fact  that  Jubob  Snniio  oh  Trial  is  not  Houbxholdxb  ia 

sufficient  ground  for  a  new  trial,  where  the  party  seeking  the  new  trial 

was  ignorant  thereof  at  the  trial,  qwere.    Ltufajfeite  Plant  Road  On.  v. 

NiM  Albtmy  S  8,  R,  R,  Ca,  246. 
S.  loNOBANOB  OF  Bnoubh  Lanqdaqb  bt  Jubor  is  good  ground  for  graaftiBg 

a  new  triaL    Id, 
4.  Prbbumptiqn  18  THAT  Officbb  BA8  Galled  Gompxtbnt  Jubt,  and  £silar» 

to  examine  juror  as  to  his  understanding  of  the  English  language  belore 

accepting  him  cannot  be  imputed  to  n^ligenoe.    Id. 

S.  JUB0B*8  InCOM PBTBNOB  BT  RbASON  OF  FaOT  THAT  Hb  DID  NOT  UnDBB* 

stand  English  language  may  be  proved  by  the  juror's  statement  under 
oath,  without  violating  the  rule  that  jurors  are  incompetent  to  impeadk 
their  verdicts.  Id. 
C  Jubob — Bias — Cballbngb. — ^A  juror  answered  that  he  had  not  formed  or 
expressed  an  opinion  as  to  the  guilt  of  defendant,  but  that  he  had  formed 
and  expressed  an  opinion  as  to  the  fact  of  the  killing  of  the  deceased  bj 
defendant.  Upon  being  challenged  for  actual  bias,  the  court  overruled 
the  challenge.  /TeU,  that  in  order  to  constitute  a  good  ground  of  dial- 
lenge,  the  opinion  must  be  as  to  the  guilt  or  innocence  of  defendant  o£ 
the  crime  laid  to  his  chaige.    8UM  v.  JVkomjMm,  342. 

See  Damagbs;  Blbotion,  1;  LraBHSn,  2;  Shipping,  6,  8. 

JUSTICES  OF  THE  PEACE. 
See  CoffTs;  Offiobs  anb  Offigbbs,  1. 

LANDLORD  AND  TENANT. 

L  BvionoN  in  Fact  ob  in  Effbct,  Which  Dbstbovs  and  Rbndsbs  Pbbv- 
nn  Usblbm,  may  be  set  up  in  defense  against  a  recovery  for  rent.  Hai^ 
hgam  v.  Wade,  106. 
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%,  IBvionoH  OF  Whoui  of  Dsioud  PEmun  bt  Thibd  Pxaaov,  uitdsr 

PAaAMOVNT  TiTLB»  hit  the  eflEeet  to  diaohMge  Um  rent.    Ji. 
S.  Whkbx  Eviction  js  of  ovlt  Past  of  Pbuiub8»  and  bj  »  stFanger,  the 

rent  will  be  apportioned;  bat  if  enoh  oviotion  is  by  the  landlord  himeelf. 

and  the  tenant  ii  kept  oot  of  the  poeseenon  of  that  part^  the  whole  rent 

will  be  diflchaiged.    IdL 

4.  If  Landlord  Pxrmiis  Bailboad  Ck>MPANT  to  Takx  Possession  of  Past 

OF  pRxmsifl  Lbasid,  it  amoonti  to  an  eviction  of  that  part,  althoagh  tha 
company  had  no  ri|^t  to  take  enoh  poMoasion  becaoee  it  had  not  paid 
any  damagea  to  the  leasee.  IdL 
§k  Tenant  is  Dobobabgid  from  Payment  of  Rent,  bt  Landlobd's  Lbasino 
Besebved  Portions  of  the  premiaea  demiaed  for  the  oarrying  on  of  par» 
aniti  which  render  the  demiaed  premiaea  naeleaa  for  the  porpoae  for  whiob 
th(qr  are  rented,  whether  each  pnraoita  are  lawful  or  nnlawfaL    Id, 

See  HiOHWATSy  24-26). 

LABGENY. 
8se  OmififAL  Law^  4|  Bbwabds;  Tmmtn  and  TBunw»  4 

LAWS. 
See  OuNFUUg  of  Laws;  Bfibbhcb,  S. 

LEASE. 
8ts  Oomioir  Carbixr%  82,  83;  Landiard  an  Tmun. 

LB0ATEE8. 
See  Wills,  a 

LBQISLATUBE. 

L  HOOBB  of  BEnUHONTATITlS  OF  StATB  IS  NOT  FiNAL  JUDOB  OF  ITS  OWV 

FowxBS  AND  Pbivilbors  in  caaea  in  whioh  the  rii^ta  and  libertiea  of 
the  aabject  are  concerned;  bnt  the  l^ality  of  ita  action  may  be  ex- 
amined and  determined  by  a  court  of  competent  Jariadiotion.  Bumham 
T.  Mt>rri$9eift  076. 

I.  Lboautt  of  Imfri sonmbnt  bt  Obdeb  of  House  of  REPRXSENTATiyts  of 
State  mat  be  Inquibed  into  on  habeeu  eorpu§  by  a  court  of  competent 
JnriadiotioD.    Id. 

ti  House  of  Bbfbesentativbs  of  MASSAGnusERs  bas  Poweb  to  Imfbisov 
FOR  Ck>NTBMfT  Under  the  conatitationy  bat  thia  power  ia  limited  to  caaea 
ezpraaaly  provided  for,  or  to  caaea  where  the  power  ia  neoeeaarily  im- 
plied from  thoae  oonatitational  fonotiona  and  dntiea,  to  the  proper  per- 
lonnance  of  which  it  ia  inaimiiil.     Af. 

4  House  of  Befresentativbs  of  Massachusetts  has  Poweb  to  Summon 
Witnessbs,  and  to  compel  them  to  attend  and  teati^  before  the  houae 
or  ita  committeea.    Id, 

5.  Witness  u  Ouiltt  of  Contempt  of  Authobrt  of  House  of  Rkprx- 

sbntativbs  of  Maaaftfthnimttfl  if  he  ref  aaea  to  attend  before  the  houae  or 
a  committee  when  duly  notified  and  aummoned,  or  when  preaent  refnaea 
to  testify  or  to  do  any  other  act  whioh  may  be  lawfully  required  of  a 
witneaa;  and  the  houae  may  compel  hia  obedience  by  canaing  him  to  be 
arrested  and  brought  before  the  houae.    Id, 
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ICABBIED  WOMEN. 

1.  StATUTOKT  RBQUUUDCKim  MUIT  BB  SUBSTAXTIALLT  CoMFUlB  with  or» 

nle  nnder  their  proviaioiis  will  be  void.  So  alio  where  »  mode  ia  pro- 
Tided  by  a  atatate  for  the  conTeyaace  of  a  married  woman's  interest  ii» 
real  estate.    OrapenQdher  ▼.  F^trvairy^  836. 

S.  Mabbibd  Woman,  CoinnTANOB  bt— Pbitatb  Ezaminatiok  whki  ?roT 
Rkqui&ied. — Under  a  statate  providing  that  a  married  woman  may  ooo' 
vey  her  interest  in  real  property  in  the  same  manner  as  other  persons^ 
no  private  examination  is  reqoisite  to  make  her  deed  valid,    /c/. 

8.  Id. — CoNSTRUcnoM  of  Died. — ^Under  such  a  statute,  if  a  woman  joins  in 
a  deed  with  her  hoaband  to  oonvey  her  property,  in  which  a  concluding 
clause  is  added  reUnqnishing  her  right  of  dower  in  the  premises  conveyed: 
HMt  that  such  clause  is  not  a  limitation  of  the  estate  conveyed.  It  ia 
surplusage.  In  the  prior  portion  she  oonToya  the  property,  and  she  haA 
no  dower  to  relinquish.    Id, 

4.  MxBTAKJi  IV  DxBD  09  Mabbixd  Womah  will  Bot  be  rectified  as  agsinsfc 
her.    Id, 

See  Dowsb;  Husband  and  Wivb;  Intanot,  1, 2. 

MABSHALING  OF  ASSETS. 

Belui  fOB  Mabbbauko  AflBBXB  ABB  ONLY  Entbbtaxnbd  in  eases  wher» 
variooa  ereditors  elaim  equitable  Uena,  some  in  priority  of  others,  or 
where  one  oreditor  may  resort  to  two  fnnda,  and  another  to  but  oneu 

MASTEB. 
SeaSiUFPiNOk 

MASTER  AND  SERVANT. 

1.  Bmplotbb  Who  Hibbs  bob  Oivbn  Pxbiod  and  Lbavbb  Sbbvicb  bbpdbb 
EzpmATiON  of  the  term,  without  any  fault  on  the  part  of  the  employer, 
is  entitled  to  recover,  as  upon  a  gnoiiliim  meruU^  the  value  of  the  labor 
performed,  and  need  not,  as  a  condition  precedent,  first  show  that  he  haa 
performed  his  entire  oontraot^  or  that  he  left  the  service  of  his  employer 
upon  good  cause.    Phder  v.  i/teAob,  298. 

2.  WBXBB  Ck>NTBAOT  OF  SBBVIOB  IB  BbOKBN  BT  FaULT  OF  PABTT  BlfPLOTBDr 

after  part  performance  la  reoeived,  the  employer  may,  in  an  action  for 
the  work  done^  set  up  the  breach  of  the  contract  in  defense,  for  the  pur- 
pose of  reducing  the  damages  or  of  showing  that  nothing  is  due,  and  may 
deduct  what  it  will  reasonably  coat  to  seeure  a  completion  of  the  whole- 
service,  as  weU  as  any  damage  he  may  have  sustained  by  reason  of  the 
non-fnlfiUment  of  the  contract.    Id, 

8.  Sbbtant  Who  Aobbbs  to  Wobx  fob  Spbooibd  Pxbiod  cannot  BMocfrwm 
for  his  services  if  he  does  not  perform  his  contract,  anless  performance 
is  excused  or  prevented  by  the  master,  or  the  aervant  ia  justified  in  quit* 
ting  before  the  expiration  of  the  time,  when  he  may  recover  on  a  911031- 
turn  meruU.    AngU  v.  Hanna,  161. 

4.  Sbrtant  is  not  J08TIFIBD  IN  QiTiTTiKO  Sbbtiob  by  being  called  npo» 
to  do  severe  or  unpleasant  work  incident  to  the  employment;    Id. 

(k  SxBTANT  Who  Vbrballt  Aorbbs  to  Wobx  Entibb  Tbab  is  ENTrrui^ 
TO  Compensation  agreed  upon  if  he  works  for  that  length  of  time,  and 
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to  ft  ptoportfcHMiile  amoant  if  ha  works  for  leH  tioM.    Sfmtmmp  t.  Moare^ 

C  Pbbvobmamob  n  Bbquirbd  to  Ehtrui  Sxstaht  to  OoKPEiraATioir, 
where  he  agreee  to  work  for  »  oertein  time  for  a  oertain  ram  of  money; 
■id  if  he  quits  the  eernoe,  in  yfolation  of  hia  oootraet;  he  Ib  not  entitled 
to  recover  for  the  eervioee  ahready  performed.    IiL 

7.  Emplotbk  is  mot  Liable  to  Ove  Emflotxx  fob  Ikjubt  oanaed  hy  an- 
other person  empk^yed  in  the  same  general  undertsking.  Okh  tie,  B,  B. 
Co.  ▼.  TmdaO,  200. 

fl.  EiroiNXBB  OF  RauAOAD  CknmRUcnojr  Tbaik^  axd  Wobkxaii  engaged 
in  repairing  traok  who  rides  hadk  and  forth  on  such  train,  are  penons 
engaged  in  the  ssme  general  undsrtakingy  and  the  representatives  of  the 
workman  oannot  rscoTer  of  the  railroad  oompany  for  his  death  oansed 
hy  the  ne^^igenoe  of  snoh  engineer.    Id. 

See  Bonds. 

To  Vwaaas  Mbbobb  ov  Ova  Esxara  zmo  Avoihbb»  both  anst  be  owned 
not  ooly  by  the  same  person  hot  in  the  sama  rights    PM  t.  Jferritt  68L 


IflLUEBS. 
See  BaiuauraBi !» 2, 

MmOBS. 
See  OiTAaMAv  ajn>  Wabd;  Ikyanot)  Paanv  jjto  Ooma 


MISJOINDBB. 
See  Plkadiho  and  Praotioi,  8»  28. 

MISTAKE. 
See  AiyrxBn  PoausMON,  2;  Mabbtbp  WoifBir»  4. 

MOBTQAQES. 

1.  Equity  wixx  not  Sbt  up  as  Mobtoaob  Aobbbmint  to  Sxioutb  Mobt- 
OAOB  nr  PEJB9XMn»  the  exeontion  of  which  fails  throngh  inadvertence. 
Frke  t.  0«tt<,  62. 

"2.  MOBTGAOX  TO  SlOURB  BZISTINO  DbBT  AND  TO  COTBB  FUTUBX  ADVANCES 

18  Vaud.    Qooffing  V.  QHmort^  472. 

3.  CSATTXL  MOBTOAOB  18  NOT  NbOB88ABILT  ATOIDBD  BT  FaOT  THAT  QOODS 

ABB  Pabtlt  Pbbibhabu;  but  the  character  and  condition  of  the  goods 
are  matters  properly  to  be  oonudered  in  determining  whether  the  mort- 
gage is  frandnlent  or  not.    Id, 

4.  Chattbl  Mobtoaox  is  not  Fbaudulbnt  per  Sb  and  Void,  whbrk  It 
AiiLOWB  MoBTOAGOR  TO  Rbm AiN  IN  POSSESSION,  with  the  onderstand- 
tng  that  the  business  shoald  go  on  as  before,  nnder  the  control  of  the 
mortgagor;  but  the  question  of  fraud  should  be  submitted  to  the  jury. 
Id. 

A  Cbattbl  Mortoaob  Authorizing  Mobtoagors  to  Rbtain  Posbusion  of 
the  property,  and  to  use  and  enjoy  the  same  according  to  the  usual  course 
of  retail  trade,  is  fraudulent  and  void  as  to  subsequent  creditors  and  pur- 
chaser!, while  the  mortgagors  retain  possession;  but  if  the  mortgagees 
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take  po«e«ion,  imdv  tiia  aiortgagd,  before  the  rights  ol  e  Jedgmait 
creditor  hare  intervened,  they  are  protected,  although  the  mortgigoie 
wera  eontinned  in  the  itore^  under  their  old  aign,  and  sold  goods  for  the 
benefit  of  the  mortgigees.    Read  ▼.  WUmm^  lfi9. 

6.  MoviOAGU  OF  Geastkls  mat  Haditain  Action  iqb  Dakaobs  to  hi» 
Bbvxrbiohabt  LncBUDiT,  althoDgfa  he  has  not  the  right  to  immediate 
possession.    Ooogku  ▼.  CfUmore^  472L 

?•  Mobtoaob—Absionmxnt  OF  Pabt  OF  SCOURED  Dkbt. — ^Whenseyeralnotee 
are  secnred  by  the  same  mortgage,  and  one  note  is  assigned,  the  notee 
which  first  beoome  due  are  entitled  to  be  first  paid  oat  of  the  secority  fond. 
Orapengether  ▼.  i^uaiy,  336. 

8u  MoBaoAOS  Salb— Effbct  of  Biqusst  to  Sxul  nr  SuBDmsioirs. — ^At  a- 
mortgage  sale  the  sheriff  was  requested  to  first  sell  a  portion  of  the 
mortgaged  premises  which  was  the  least  valnable,  a  person  being  present 
who  woold  bid  the  entire  mortgage  debt  for  that  portion.  He  refosed 
to  oomply  with  this  demand,  bat  sold  that  part  of  the  premises  apon 
which  was  sitnated  the  improvements.  When  sold,  it  prodnoed  one 
hundred  and  fifty-five  dollars  more  than  was  reqiiired  to  satisfy  the  mort- 
gage.   Hddf  that  the  sale  was  noil  and  void.    /dL 

See  AasittinaHT  fob  Bbnbfit  of  Cbbditobs,  10;  Iitiahot,  1, 2;  Imbubabcs^ 

2;  3;  JjMxn, 

MUyiGIPAL  CORPORATIOKa 
8ee  QwriTUTiOBAii  Law,  12-10}  CoBPOBAnoirB,  17-420;  Bmram  Dokaut^ 
1;  HranwATB;  IxToziGAniio  Liqvobs;  Ofhohi  avd  OifhsbIi  %»  9| 
TaxAXiov,  4 

MUBDEB. 
8ee  CBoairAL  Law,  11-2& 

NAMES. 
See  Idem  Sohabb. 

NBGUOENCE. 

1.  Whrhee  IHtb  Gabb  baa  bbbet  Exbboisbd,  ob  Kbguobnob  Ezdtb,  IB 

Obdinabzlt  QcrBBXiON  OF  Fact  at  common  law,  and  depends  often  npoii 
a  grsat  variety  of  ciroiimstances.    Sawyer  v.  Beutem  SUamboal  Co.,  463» 

2.  In  AonoN  fob  Psbsonal  Injubibs,  Faots  OowariTUTANO  Willful  Kk- 

OLBOT  OF  DsFBiTDAirr  need  not  be  alleged  by  plaintiff,  it  being  safficient 
to  allege  the  extent  of  the  injury  and  the  manner  of  infliction.  Chiles  r. 
Drahe^  406. 

3.  Pabtt  has  No  Bight,  whbbb  Qubstion  of  Kboliobnob  is  Raissd,  to  Seizb 

upon  one^  or  two,  or  more  of  the  facts  bearing  upon  the  question  of  fault, 
and  ask  the  ooart^  by  means  of  an  instraotion,  to  rale  upon  their  effect^ 
or  upon  their  weight  as  evidence.  Such  an  instruction  would  be  erro* 
neous.    Sawyer  ▼.  Eaatem  Steamboat  Co,,  463. 

4.   BaILBOAD  COMPAITT  IB  HOT  LlABLB,  80  FaR  AS  SlMPLB  QUBSTION  OF  NbO- 

UGBircB  IS  GoKOBBNBD,  to  parents,  guardians,  or  representatives  of  a 
servant  killed  upon  the  road,  when  they  would  not  have  been  liable  to 
such  person  had  he  been  injured  simply,  and  not  killed.  Okio  etc  Ji.  !L 
Co.  V.  TtndaU,  250. 
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See  AnoBirsr  ahd  Cukrt,  2;  BAiLiaBT8»  7, 8;  Oomiov  Gaxusw;  Cokpo- 
BATiONs,  16;  DAKAon;  EMnrBST  Domain,  8;  BxacnmoNS,  16;  High- 
WAY8:  JuBT,  4;  Master  and  Ssbtant,  7,  8;  PAiunrr  ani>  ChilDi  2,  6; 
Plbapino  and  PRAcnci^  4. 


KEGOnABLB  INSTRUMEKTS. 

1.  NoN-NBooTiABLs  KoTS  Indobsid  bt  Patxb  in  the  fbUowiBg  words:  **  I 

guarantee  the  within  at  maturity,"  makes  him  liahle  on  the  note,  without 
demand  on  the  maker  and  notice  of  dishonor,  and  without  referenee  to 
the  question  of  detriment,  or  proof  of  due  diligenoe  in  the  institution 
and  prosecution  of  suit  against  the  maker.    Peek  ▼.  Frink^  384. 

2.  Wherk  Patek  Ouabantess  Patkent  of  Notb,  it  is  contemplated  that  the 

maker  will  meet  his  promise  according  to  his  undertaking,  and  if  he 
does  not,  the  guarantor  wiU  he  rasppnsihle  for  the  default.    Id, 

8.  Where  Payee  of  Neootiablb  Note  indorses  it  as  follows:  "  I  guarantee 
the  collection  of  the  within  at  maturity,"  he  only  guarantees  that  if  the 
note  cannot  be  collected  of  the  maker  by  due  legal  proceedings  he  will 
be  responsible.  In  such  case,  the  fcuaiantyof  collection  implies  that  the 
holder  of  the  note  will  make  a  diligent  attempt  toward  enforcing  its 
collection.     Id, 

4.  Guarantor  of  Note  on  Contract  Dbsobibtno  Note  by  the  name  of  its 
maker,  its  date,  amount,  and  day  of  payment,  the  guarantor  being  shown 
the  note  and  a  commission  paid  him,  at  the  time  of  signing  the  guaranty, 
is  bound  to  pay  the  note  on  its  non-payment  by  the  maker  after  demand 
and  notice,  and  this  though  the  note  is  payable  to  the  maker's  own  order, 
and  was  never  indorsed  by  him,  and  the  want  of  such  indorsement  was 
not  known  to  either  pirty  until  after  the  day  of  payment  named  therein. 
Jonea  v.  Thayer,  602. 

6.  Persons  Indorsino  Promissort  Note  before  Delivert,  for  Maker's 
Benefit,  are  not  liable  as  joint  makers,  if  thereafter,  but  bef<»re  delivery, 
the  payee  indorses  his  name  above  theirs;  and  in  such  case  parol  evidence 
is  inadmissible  to  vary  the  effect  of  such  indorsements,  or  to  show  that  the 
indorsers  were  joint  makers.    Clapp  v.  Bice,  639. 

6.  Where  PnoioasoRT  Note  was  Indorsed  bt  Several  Persons,  to  enabb 

the  maker  to  have  it  discounted,  and  some  of  the  indorsers  afterwards, 
on  the  failure  of  the  maker,  paid  the  note,  the  latter  cannot  maintain 
an  action  against  the  others  for  contribution,  without  proving  that  the 
relation  between  them  was  really  that  of  co>snretiess  but  parol  evidence 
is  admissible  to  prove  that  fact.    Id, 

7.  One  Writing  his  Name,  before  DELrvEBT,  on  Back  of  Pbomissobt 

Note  payable  to  the  payee  or  his  order,  and  indofsed  by  the  payee,  is 
liable  as  an  indorser,  and  not  as  a  joint  maker,  and  his  liability  cannot 
be  varittd  by  parol  evidence.    Bigelow  v.  CMUm^  633* 

8.  Parol  Evwbncb  is  not  Admusible  to  Vabt  Legal  Effect  of  Indobse- 

ments  appearing  upon  a  prominory  note,  where  such  note  is  indorsed 
first  by  the  payee,  and  his  name  is  followed  on  the  back  of  the  note  by 
otlier  names  in  blank.     Vore  v.  Hunt,  268. 

9.  Indorskr  of  Probcissort  Note  not  Desionatino  Place  of  Payment  is 

discharged  by  failure  to  give  seasonable  notice  of  non-payment,  where 
the  note  was  made  in  the  state  by  a  non-resident^  and  the  holder's  agent, 
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notarj  had  the  dnft  with  him,  and  that  he  prcaBnted  it  witldn  cAe^ 
hoan.    Bank  qfLouidana  ▼.  Saiterfidd^  427. 

84.  l2n>OB8XB  OF  Pbomissobt  Notb  bjetobk  It  is  Dvb  takes  it  free  frooa 
any  right  of  the  maker  to  a  aet-off  against  the  original  payee;  and  then- 
fore,  in  an  action  by  the  indoraee  of  snch  a  note  against  the  maker, » 
deposition  designed  to  prove  saoh  set-off  is  inadmissible  in  evidcaoe. 
Ooodpaster  ▼.  Forw,  313. 

85.  Tbomobory  Note  is  not  Ovxbditb  uvtil  Datb  ov  Qkacb  bate  Passbdw 
Id. 

86L  Bill  ur  Bquitt  to  Riootbb  on  Lost  Notx  cannot  bb  Maibtaivbd^ 
without  Pboof  of  Loss  of  the  note.  The  groond  npon  whieh  sach  » 
bill  is  maintainable  is  that  the  complainant  seeks  to  obtain  a  disooveiy 
ftom  the  respondent  of  an  instmment  lost  or  destroyed,  and  alao  relief 
oonseqnent  upon  the  discovery.  The  biU  shoold,  therefore,  state  the  loes» 
and  that  without  the  desired  discovery  the  complainant  has  not  sufficient 
evidence  to  maintain  a  suit  at  law.  If  the  instmment  is  not  lost,  or  if 
the  complainant  has  other  sufficient  evidence  of  its  contents,  his  proper 
remedy  is  at  law.     Temple  v.  Oove^  820. 

See  AoBNOT,  3;  Altxbation  of  Instbumbnts;  BamiBan^  8;  C3oNiuor  am 
Laws,  2,  8;  Plbadino  and  PBAomn,  2MX 

NEW  TRIAL. 

L  NswTlUALWILLNOTBBQBANTBDBBOAUSBVBKDlOriBAOAnnvBVXnBBCIi;. 

except  in  very  glaring  cases,  where  the  qaestion  of  &ot  for  the  Jmy  t» 
decide  is  a  qaestion  of  f rand,  and  they  have  decided  af^punst  the  fraud. 
CfoogifiB  V.  OUmore^  472. 

%,  Kbw  Tbial  will  not  BB  Q&ANTBD  IN  Cbiminal  Cabn  beoanse  the  jniy, 
without  the  permission  of  the  court,  took  to  their  room  papers  which  were 
given  in  evidence,  if,  so  far  as  appears,  the  papers  were  taken  inadvert- 
ently, and  not  through  the  improper  intervention  of  any  persoot  and  It 
is  not  shown  that  the  jury  used  them.    Bench  v.  8UUe^  263. 

8.  Right  to  Kew  Tbial  is  Waivbd  bt  Kbolbot  of  Pabtt  to  oiove  therefor 
in  the  trial  court.    JTenl  v.  Lawmmf  233. 

4.  Improfbblt  Ovbbrulino  Motion  fob  Gontinuangb  is  Clbablt  Gbodni> 
FOB  Kbw  Trial,  under  a  statute  which  provides  that  a  new  trial  may 
be  granted  for  *'inregularity  in  the  proceedings  of  the  court,  Jury,  or 
prevailing  party,  or  any  order  of  oourt,  or  abuse  of  disoretioai  by  which 
the  party  was  prevented  from  having  a  fair  triaL"    Id. 

6.  Bbbob  of  Trial  Ck>UBT  in  Rbjbotino  Pbofbb  ob  Gitino  to  Jubt  In- 
PROPER  Evidbnoe,  or  in  giving  to  the  jury  improper  ohaiges,  or  refusing 
proper  chaiges,  are  grounds  for  a  new  trial  within  a  statute  providing  as 
cause  therefor  * '  error  of  law  occurring  at  the  trial,  and  excepted  to  by  the 
party  making  the  application  "  for  a  new  trial;  but  errors  committed  by 
a  court  in  reference  to  the  validity  of  pleadingp  in  an  action  are  not 
within  such  statute  at  alL    Id. 

See  Damaobs,  5-9;  Jubt;  SHiFPiNa»  8L 

NOMINAL  DAMAGES. 
See  Common  Carrubs,  21. 

KOK-NEGOTIABLE  NOTEa 

See  NbGOTIABLB  iNSTBUMBNTi^  L 


Indbx.  861 

NOTABIES. 

Iiuaon  Skatuts  Empowsbs  Notariis  Pubuo  to  ADKnsvnwR  OtAxn 
WXSHOUT  BiQUntiKo  Skal  to  their  attettatumi.    Dyer  t.  ^imlf  78. 
See  Nbootiabli  Inrkuxintb,  31-33;  Wills,  1-3. 

NOTES  AND  BILL& 
See  NaoonABLB  IzrsnumxBn. 

NOnCK 
1*  Bboobdiho  ov  Dbkd  is  NoncB  to  PuBOHAflEB,  alflMiiigli  leoorded  after  a 

ooikTeyanoe  to  the  gimntor  of  such  porohanr,  if  siieh  grantor  waa  ohai^ge- 

aUe  with  notioe  when  he  himaelf  purchaaed.    Jforrwofi  ▼.  KeUy,  100. 
t.  PoesnsioM  ov  Tbhaht  n  NonoB  to  Subbbquemt  Pubobasbb  of  the  land- 

lord'a  unrecorded  deed;  and  it  is  the  same  whether  the  poeaeaaion  la 

acquired  from  the  owner  or  from  hia  agent,    /d. 
t,  Noncx  bt  CBarrui  qub  Tbubt  that  Hb  is  Owbbb  ov  Lavd  is  Svm- 

OOBT  NoTiOB  to  a  aabaeqnent  pmohaaer  of  the  unrecorded  tniat  dead. 

Id. 
4.  Pboov  oy  NonoB  or  Uhbbodbdbd  Dbbd  mrsr  bb  Bbtablisbbd  like  any 

other  faot.    Td, 
ft.  Nomn  ow  Pbiob  Oomtbt akob  is  as  BmcTOAL  under  the  leglatry  lawa 

aa  the  regiitry  of  the  deed.    Id. 
ft.  Subsbqubbt  Pubchasbb  will  bb  Chabobd  WITH  NoTiOB  of  a  prior  nn« 

leocrded  deed  if  the  ezerdae  of  ordinary  pmdence  and  oaation  would 

have  led  him  to  knowledge.    Id. 

7.  PoflsissiON,  Ofbn  and  Visiblb,  is  NonoB  to  Subsiqubnt  Pubohasbb  of 

a  prior  nnrecorded  deed  held  by  the  oocapant.    Id. 

8.  I>iBD0  A2n>  Othbb  Wbittbn  Irstbuiibbts  should  bb  Cowtbubd  to 

Rbbdbb  Thbm  Valid  bathbb  than  Void:  and  the  record  of  a  mort* 

ffmfb  good  between  the  partiea  without  correction,  the  error  appear* 

ing  by  conatmotion,  ia  notice  to  aabaeqnent  pnrohaaera  and  inonm- 

branoen.    Andenon  ▼.  Baugkman,  609. 

See  OoHXON  Cabbiebs,  4,  6,  80;  Dbbds,  1,  6;  Exbodtions,  3;  Exboutobs 

AHD  Administbatobs,  7;   HioHWATS,  16;   LiOBNSBs,  1;  Nbootiablb 

Instkumbntb. 

NUISANCB. 

L  AonoN  CANNOT  BB  ICaintainbd  bob  Ck>iUf0N  NviSANOB  by  a  peraon 
nnleaa  he  haa  anffered  aome  special  and  peculiar  damagea  therefrom  other 
and  greater  than  thoae  anatained  by  the  public  generally,  ^rowii  t. 
Watson,  i92. 

%  AcnnoN  can  bb  Maintainbd  bt  Onb  Injubbd  bt  OomcoN  Nuisabcb 
erected  by  another,  no  matter  how  inconsiderable  the  injury,    /d. 

See  HiOHWATs. 

NUNCUPATIVE  WILLS. 
See  Wills,  1-8. 

OFFICES  AND  OFFICERS. 
L  FuvcnoNS  of  Constables  and  Jvstiobs  or  Pbacb  are  auoh  aa  look  ta 
preaerration  of  peace,  and  do  not  embrace  general  police  duty.    Jfiayor 
elk  qfBaUimore  ▼.  SUUe,  67Z 
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t.  QvAUFioAnoRBioEQiyiCBBaQinBiDBTTnutoBiAL  Law  ABB  Rbqui- 

8ITB  TO  BuomLiTT  of  A  cMidJdfcte  for  SQeh  office,  though  at  the  ime 
eleetioii  there  ii  sobmitted  to  and  adopted  by  the  TOte  of  the  people  m 
•tate  oonstitatioii  which  changee  thoee  qoalificatioiis.  Parker  r,  Snmik, 
749. 

Iw  QuAuncaTioH  or  GaMBmAn  iok  Ovncs  as  to  SmDmoi  ehonld  be  oob> 
sommate  at  the  time  of  the  eleotioDy  and  it  will  not  do  that  the  period  in 
completed  before  the  party  qualifies  or  enters  npon  the  dnties  of  tho 
office,    /d. 

i.  Is  AonoKs  AOAIH8T  Okb  Uhlawtullt  HoLDnra  Qmoi;  SxATum  om 
MnnmoTA  permit  two  separate  and  dissimilar  interests  to  be  oniteds 
one,  that  of  the  territory,  in  proTenting  any  one  not  dnly  choeen  from 
ezeroiaing  official  fanotions;  the  other,  private  in  its  natore^  as  to  who 
shall  exercise  them,  and  enjoy  the  emoluments  thereol  The  oauee  off 
action  is  perfect  sgsinst  the  defendant,  if  Hie  private  interests  are  not 
united.    Id, 

0^  Wbmbm  Tnuf  OF  Owwum  ov  Couivtt  Tkbasurib  is  by  statute  limited  to 
two  yesis,  "and  until  his  successor  is  elected  and  qualified,*'  in  tho 
event  of  the  re-election  of  such  tressurer,  and  his  &ilure  to  give  a  new 
bond,  the  office  becomes  vacant,  and  he  holds  office  as  treasurer  de  /aet9 
only.  Such  vacancy  should  be  filled  by  appointment  by  the  county 
Judge.     WapeUo  CoMi<y  v.  Bighorn^  370. 

C  POBUO  OfFlUUt  GAinrOT  JUSTZTT  Afl  OmOBR  1KB  JUBB  UHTIL  SCATHTOBT 

BOMD  HAS  BEES  FiLiD  AiTD  Appkovkd,  whcie  the  law  requires  him  to 
give  a  bond  which  is  to  be  approved  before  he  csa  act.  This  rule  appliea 
to  those  holding  private  trusts  under  statutoty  proviaons  as  well  as  to 
public  officers.    Boundt  v.  OUy  qf  Bangor^  460. 

7>  PouND-KnnB,  UNDER  Law  of  Maikx,  has  No  Powxb  id  Act  mrrn.  ma 
OFFioiAir  Bond  bas  bkin  Filbd  and  Apfbotbd,  although  he  has  beca 
duly  elected  as  pound-keeper,  and  has  taken  the  oath  of  office.    Id, 

t.  CRT  OB  Town  is  not  Rbsfonsiblb  in  Dakagb  for  acts  of  persons  daioe- 
ing  to  be  pound-keeper,  and  done  before  the  approval  of  his  official  bond. 
Id. 

•»  MbBB  ASBUllTTION  BT  CSiTT  OF  DbFBNSI  DOBS  NOT  RbNDBB  It  LiaBLS  ffoF 

Hie  unauthorised  acts  of  one  pretending  to  be  "its  pound-keeper,* 
when  in  fact  he  is  not  eo.  Any  other  of  its  inhabitants  would  as  wefl 
come  within  the  same  rule.  Id, 
Bea  Attachhbntb,  10-13;  Oonstitotiobal  Law,  4, 9, 10^  12-14, 16-19;  Oob- 
F0BATI0N8,  20;  EviDBNO^  2;  NoTABiBs;  ScDDOOU;  Shbbifw;  Subbtt- 
SHIP,  4-6;  Taxation,  2,  10,  15. 

OPINIONa 
See  WiTNBSSBB,  6,  6. 

0RDIKANGB8. 
See  iNToziGATiNa  Liqooml 

PARENT  AND  CHILD. 

L  MainiBBw  ov  Familt  are  Pbssuubd  to  havb  Aothobitt  to  Usb  Ib  a 
careful  and  proper  manner  euch  property  of  the  parent  as  is  oastomaffly 

applicable  to  family  purposes.    BenneU  v.  OUlttU^  774. 


Ihbbx.  858 


&  On  LnnsBD  bt  Plaibtiii^  Dauobtib  "BxaaiMm  cm  Nmnni  Tbabs 
ov  Agi  to  drive  her  in  the  family  curlage  is  not  IieUe»at  liMt  in  theab- 
■enoe  of  negligence,  for  the  destraction  of  the  cnrriage  and  killing  of  the 
honee  through  the  team's  nmning  away.    ItL 

X  Pabxxt  IB  NOT  AsBwxBABLn  lOB  ToBiTs  OF  HI8  MzvoB  Gbild^  oommitled 
in  hia  ahaenoe  and  without  hia  aothority  or  approval.  SeoU  t.  Waimm, 
467. 

4  WiDowxD  MoTB^^  A8  NATURAL  OiTABDiAH  ov  IxvABT  having  BO  ap- 
pointed gnardian  and  no  estate  ol  inheritanoob  haa  oontrol  over  him  and 
ia  entitled  to  hia  wagaa.    Ohio  ete.M.Jf.Ook  ▼.  TMaH  860. 

bk  WzDowxD  MoTBBB,  A8  Katubal  Quabdiait  OF  IxFABT  GmuH  cannol 
aaanma  oaatody  of  the  ohild'a  aepaiate  eatate.    ItL 

t.  WiDOWBD  MOZHBB  OF  IVFABT  C«EILD  MATliAURAOl  AOBOV  in  har  OWB 

name  againat  a  railroad  oompeny  for  negligent  injuy  oanri^g  the  daath 
of  aneh  child.    Id. 

See  Damaobs.  1,  2;  Ivfahot,  4;  Saub^  & 

PABOL  OONTRACIS. 
8aa  OcaFOLMom,  18;  Nbqotiablb  Ih8tbumbbt8,  19;  Ssavmn  a»  fkAVom 

Vbbbob  abb  ywmwMf  C 

PABOL  BVIDBNGB. 
8aa  Bf  !!«■■€%  7»  12}  JmwMBHTa,  9;  LnnonBB»  1|  NaootiABUi  Ibbibo* 

MBBIHy  6«  9. 

PABTIB8. 
See  JvnoMESTB^  6;  SiTBBnmiFf  6L 

PABTinON. 

Kiamiov  op  Slatbb  bt  Huibabb  of  Bbkaibixbbiibb  nuBora  Lifb 
OF  Ldpb  Tbbabt  with  the  oonaent  of  the  latter  will  be  pfeaomad  to  be  a 
partition  of  the  life  eatate  alone  in  the  B]avea»  not  of  the  life  eatate  and 
remainder,  ainoe  th^  oonld  not  completely  divide  the  remainder  nnttt 
the  death  of  the  life  tenant^  owing  to  the  egiatanoe  of  the  wivea*  eqnitiaa 
until  that  event    Pool  v.  IforrM,  68. 

SeeDoWBB,  6. 

PABTNERSHIP. 

1.  Fbbsobb  Houxnio  TtemBLVBa  our  ab  PAsnnEBS  abb  Iiablb  oiblt  to 
Tbobb  who  have  acted  npon  the  faith  of  the  appearance  thna  prodveed. 
Bowk  V.  Maddox,  61. 

IL  PBBSOB  PABTXOIPATnfO  WITH  OmB  PaBTBBB  Of  HI8  SBABB  OF  PBOIIIS  OF 

ToLMf  as  profita,  uider  an  agreement  with  him,  ia  liable  to  the  oediton 
of  the  firm  aa  a  partner,  althoagh,  aa  regaida  the  other  membera  of  the 
firm,  he  U  not  their  oopartner;  bat  if  aneh  peraon,  by  hia  agraementi  ia 
only  to  receive  from  one  partner  compenaation  for  hia  labor  and  aervloai 
in  proportion  to  the  proflta  of  the  bnaineaa  of  the  firm,  witbont  any  ape- 
eifio  lien  on  the  proAtato  theezdnaion  of  other  creditora,  he  ia  no*  liable 
iar  the  debto  of  the  firm.    FUeh  ▼.  HwrringUm^  641. 
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tL  Acn  AHD  DrajOLATioNs  ov  Pbbson  not  PABXirxa  an  not  admiHible  t» 

chai^  him  «■  a  partner,  without  proof  that  they  were  brought  home  to 
the  plaintiff's  knowledge,  and  induced  the  giving  of  credit  to  the  firm 
on  the  belief  that  he  was  a  partner  therein.    Id, 
4.  Cbxditor  of  Onb  Pabtnkr  mat  Lsvt  on  iNTXBasr  of  his  Dxbtob  in 
the  partnership.     Hubbard  v.  Cwiis,  283. 

bk   C&KDITOBd  OF  F^BM  ARE  ENTITLED  TO  BE  FiBST  SATISFIED  FBOM  PaRTNEB- 

8HIP  Funds,  and  the  separate  creditors  from  the  indiyidoal  fnnds;  bat 
this  role  is  applied  only  where  there  is  a  deficiency  in  one  of  the  fnnds. 
Absolute  insolvency  is  not,  however,  required,  for  if  a  firm  is  barely  sol- 
vent and  no  mora,  having  just  sufficient  to  pay  its  erediton,  the  credi- 
tors of  individual  partners  cannot  come  in.  And  so  it  will  be  of  the  sepa- 
rate fund.    Id. 

%,  Court  of  Equitt  will  Restrain  Sale  of  Paetnebehip  Pbopbrtt  un- 
der Execution  against  an  individual  partner,  until  the  settlement  of  the 
partnership  affiurs  to  ascertain  whether  the  debtor  partner  has  a  real  and 
valuable  interest  over  and  above  the  liabilities  of  the  firm.  But  if  such 
nJe  is  not  restrained,  the  purchaser  thereat  takes  subject  to  the  settle- 
ment of  the  partnership,  and  if  there  is  no  surplus  belonging  to  the 
debtor,  he  takes  nothing,  and  the  property  is  taken  from  him  by  the 
joint  creditors.    Id, 

T«  Object  of  Statino  Sale  of  Partkebbhip  Pbofebtt  under  Exeoution 
A0AIN8T  Individual  Pabtneb,  until  an  aocoont  is  taken  between  such 
partner  and  the  partnership,  is  to  ascertain  and  protect  the  rights  of  the 
joint  creditors,  not  to  preserve  the  interests  of  the  other  partners.  Nor 
is  such  account  taken  solely  to  ascertain  whether  there  is  a  sarplus  intei^ 
est  in  the  debtor  partner;  but  it  being  found  that  the  joint  effects  are 
not  sufficient,  or  only  sufficient,  to  meet  the  demands  of  the  joint  credi- 
tors, the  object  is  to  proteot  these  and  direct  the  funds  to  their  paymenL 
id, 

tL  Insolvenot  of  Partnership  need  not  be  Pootivelt  Averred  in  Bill 
FOR  Injunction  to  restrain  the  sale  of  partnership  property  under  an 
execution  against  an  individual  partner;  it  is  sufficient  if,  witii  the  iKts 
stated  and  the  averments  of  the  bill,  an  alleged  insolvency  is  apparent.  Id, 

f  Fact  that  Oomplainant  Asks  Perpetual  Injunction  to  Stat  Sale  of 
Partnership  Propertt  under  an  execution  against  an  individual  part- 
ner, and  not  merely  a  stay  to  ascertain  the  debtor^  interest  in  the  part- 
nership. Is  no  objection  to  his  bilL  For  the  court  having  cognizance  of 
the  case  to  take  an  account  of  the  psrtnership  affiurs,  finding  it  insolvent 
in  fact,  must  necessarily  make  the  injunction  perpetual  in  the  end,  since, 
in  such  caae^  there  is  no  interest  remaining  in  the  debtor  to  selL    Id, 

lOl  If  Oourt  of  Equitt  Makes  Final  Degree  DnsoLYiNO  Pabtnebship 
and  applying  its  effects  to  the  payment  of  its  debts,  without  judicially 
aacertuning  the  joint  liabilities  which  the  receiver  is  duneoted  to  pay, 
this  may  still  be  done,  with  proper  notice  to  the  defendants.    Id, 

U.  BoL  TO  Shjoin  Sale  of  Pabtnebship  Pbopertt  under  Execution 
AOAonr  Individual  Partner,  and  for  a  dissolution  and  settlemeat  U 
the  partnership  to  ascertain  the  interest  of  the  debtor  partner  in  the  firm, 
may  be  filed  either  by  such  debtor  partner,  by  the  other  partnera,  fay  the 
joint  creditors,  by  the  separate  creditors,  or  by  the  pnrohaaarof  the  part* 
aarahip  property,  if  that  has  been  sold.    Id, 
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M%  PAanrKBsWBoaAvsAncAaHXDPftopSBTTOvGoPAB'nixKFOBPABnraE- 
onp  DnVy  for  whidi  all  axe  jointiiy  liable,  may  be  eiijoiiied  from  en- 
loroing  their  attachment  against  an  attachment  eubeeqaently  leried 
upon  the  property  by  an  individual  creditor.     Price  v.  CuUs,  52. 

tSL  Whebb  Pabxvxbs  Ssttlx  theik  Busuf  ess,  and  Each  Takes  CEBTAiir 
Fnac  Aooouiras,  and  agrees  to  pay  certain  firm  debts,  an^  one  is  com- 
pelled to  pay  debts  assumed  by  the  other,  the  party  paying  may  reooTer 
of  the  other  without  proving  tiiat  he  himself  has  paid  all  the  debts  which 
he  assumed  by  his  agreement.  Such  payment  is  not  a  condition  prece- 
dent to  his  right  to  repayment  from  his  partners.    Martin  v.  Chod,  646. 

14.  Whibe,  upon  DnaoumoH  or  Fnm,  their  boainess  is  transferred  to  an- 
other, the  new  firm  aisnming  a  debt  of  the  old,  and  transferring  it  to  their 
books  with  the  assent  of  the  creditor,  the  original  debtors  are  not  ra- 
leeeed.  An  ezpreas  agreement  is  required  to  have  that  effect  Cfarrikm 
▼.  Labkke,  429. 

See  Amianaan  ioe  Brnmanr  or  Cbsdisobe,  84. 

PASSENOBBS. 
Bee  Ocnaioir  Oakbthui, 

PATENTS. 
SeePuBUO  Lahss. 

PAYMENT. 

DiBiOE  Who  has  Paid  Movet  on  Acxx>unt  of  Debt  cannot,  on  a  amb- 
sequent  recovery  by  the  creditor  of  a  Judgment  against  him  for  the  whole 
amount  of  the  debt^  maintain  an  action  agEinst  the  creditor  to  recover 
back  the  money  so  paid.  FuUer  v.  ShaUuck,  622. 
Aooount;  GoNSTrnmoNAL  Law,  16;  Contraois,  3;  NEOOnABLE  In- 
siEUMENTB,  10, 11;  Sales;  Statute  or  LnoTATioxB,  6i  Taxation,  11| 
Tbubtb  asi>  Teusteeb^  6. 

PENAL  LAWS. 
See  Stattttes,  1,  8. 

PENALTIES. 
See  Ivtohgatinq  LiQiroBa. 

PERFORMANCE. 
ijd>  Sbbtaht;  SrBoino  Pebtobmanob;  Ssafina  or  f^uiM^  8L 

PERSONAL  REPRESENTATIVES 

See  BZBOOTOBS  and  ADXINUrrRATOBB. 

PHYSICIANS. 

BT  PamciAV  Tbansfebbino  an  PBAoncn  and  Qood>wiia 
to  aaother  phyndan  for  a  price,  and  gnaranteemg  that  *'  no  other  physi- 
eiao,  for  tiie  space  of  four  years,  will  establish  himself  in  this  place  as  a 
competitor,  unless  the  increased  population  of  the  place  should  warrant 
it,  or  unless  the  purchaser  should  commit  some  act  which  shall  forfeit 
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to  him  tiiaooiifldmioeof  the  oomminii^,*  and  thittif  anyoA  eoaapctftor 
do  to  astahllih  himiwlf,  the  f onner  will  repay  the  sum  paid,  is  not  a» 
agreaoMnt  which  la  Yoid  aa  heing  in  reatraint  of  trada^  nor  too  naoarlain 
and  inaenaiblo  to  anppoii  an  aotion.    GUman  t.  Jhrif^  69^ 

FLEADINO  AND  PRACTICB. 

L  Ifl  Mnmnwiyri,  Formal  DnmronoNs  brwkbv  Aonom  amm  Abousbxd, 
and  theb  oharacter  moat  he  determined  hy  the  nature  of  the  grievanea 
father  than  the  form  of  the  deolaration.  Henoe  when  the  facto  are  dis- 
tinetly  stated,  the  action  will  he  regarded  aa  either  in  tort  or  oontnet; 
having  regard,  firrt,  to  the  ohaneter  of  the  remedy;  and  aecond,  to  the* 
moat  oompleto  and  ample  redreaa  which,  apon  the  facto  stated,  the  law 
can  afford.    New  OHeau$  etc  B.  S.  (h.  ▼.  Htnrti,  785. 

SL  OBJBonoN  TO  F6bm  ov  Aonoir  n  Waitkd  hy  the  defandanfs  volnntarily 
proceeding  to  trial    Ooogkur.  OUmore,  472. 

Z,  MnjODiDKR  ov  Oaubsb  of  AonoH  most  he  ccxreoted  by  defendant  before 
61ing  answer,  or  all  objeetiona  to  this  defect  are  waived.  GkOea  t. 
DraJbe,408. 

4.  Qm  OoMPLsn  Cause  ov  Aoczoh  Aaaan  our  of  SciaLB  Tobt  cannot  bo 
divided  into  several  soito  so  as  to  allow  a  recovery  in  each;  aa  where 
two  horsea  are  killed  by  a  railroad  company  at  the  same  time  and  placc^ 
on  soit  and  recovery  for  the  valne  of  one  of  them  the  owner  cannot 
afterwards  recover  in  an  action  for  the  valne  of  the  other.  BtmmuAmff 
V.  /iMfianapott*  etc  B.  B.  Co.,  260. 

8L  Qini  or  OoMPLAiNAim  mat  Amknd  Bnx  bt  Stbikhto  out  na  Kami  a» 
OoMPLAiNANT  and  inserting  it  as  defendant,  under  the  Geoigia  atatotsa. 
AcTv.  JTorrw,  68. 

t.  Lf  CSivn.  AonoHs,  Afplioatioh  fob  Changs  of  Vnrus  shoold  nn 
Okahted  when  properly  presented,  the  granting  or  withholding  thereof 
not  being  within  the  discretion  of  the  coart.    Shattuei  v.  Myere,  230. 

7.  Afpuoation  for  Chahgr  of  ViNini  must  Oihrrallt  vm  Supfortbd  by 
the  affidavit  of  the  party  in  person;  and  the  affidavit  of  hia  attomsy  ia 
not  snfficient  basis  for  the  cliange.  Bat  this  mle  is  not  applicable  in 
soito  by  or  against  corporatiotta.    Id, 

•»  OOUBT  MAT,  IN  BXXROISB  OF  SoUND  LbOAL  DmCRRTION,  QrAMT  OR  BXF08R 

Chanob  OF  VsNini,  open  application  and  affidavit  made  by  a  pereon  not 
a  party  to  the  record.    Id, 

•»  MonON  FOR  CONTINUANCB  U  AFPUOAXION  TO  SOVND  LlOAL  DnORRlOir 

OF  Court;  and  a  second  affidavit  for  a  continoance,  after  the  first  hsa 
been  overruled.  Is  not  good  if  it  fails  to  show  any  reasonable  excuse  for 
the  failure  to  embrace  all  the  reasons  for  the  continoance  in  the  first 
application.  Id, 
lOi  Contdtuanob  of  Gausb  for  Failurb  to  Obtain  Dbposition  of  Aasnr 
WiTNBss  WILL  NOT  BB  JusTiFiBD  on  a  mere  showing  that  letters  were 
written  and  inquiries  made  concerning  hia  whereabouts,  without  sncoeoi^ 
in  time  to  have  the  depceition  at  the  triaL    Stevenmm  ▼.  Sherwood^  140. 

11.  It  will  bb  Prbsum bd  that  Dbfensant  Oatb  in  Bvidbncb  the  matter* 
of  an  unanswered  special  plea,  when  they  could  be  given  In  erldenoe 
under  the  general  issue.     Id. 

12.  It  will  bbPrbbumbd  that  Dbfbnxiant  was  PBRMrmo  to  Givb  in  Bn- 
dbnob  mattors  set  out  in  an  unanswered  speoial  plea,  unlesa  tho  contnry 


Index.  857 

appeui,  where  tbe  general  iarae  wae  aJao  pleeded,  under  which  each 
mattan  eonld  be  giTwi  in  eridenoe.    PttrmleB  ▼.  FUeker^  138. 

15.  Ibbwiulabitt  ih  irov  AaswBBiira  Spboial  Flea  n  Waitsd  if  the  per- 
tiee  go  to  trill  viftliovft  objeotion  on  fhe  pert  ol  the  dafendent    Id. 

14.  Os  Waitsb  ov  Tbiak  bt  Jubt,  FkVDcros  of  Faov  bt  Joimb  have  tho 
aame  eifiwt  aa  a  Yirdiet^  and  are  not  open  to  exoaptioii.  tUMmg  R.  JL 
Co,  V.  JVvenan,  0OOl 

1&  BBfoaALovOoiiBVToQzyBl>BnvDiABTQpnnvoAB]>GLoaovGAflB»oa 
the  gnmnd  that  he  haa  admitted  the  plaiatiira  demand  and  aet  np  new 
matter,  ia  no  groond  npon  whieh  to  beae  aa  ivpeal,  nor  for  the  aaaign- 
ment  of  an  error.    Qoodpatiir  ▼.  Fbrti,  Z\%, 

16.  RsrosAL  OF  iBBiBUonoira  la  not  ernir,  when  thaj  are  aaked  npon  imma- 
terial laroaa.    Pommg  ▼•  Pmrmlm,  S28L 

17.  MnuADivo  AND  Ck>Hn7snra  LmtBOonoBB  abb  No  OBOvirD  or  Com- 
TLUMT  on  H^peal  if 'aneh  inatmotioiia  are  all  iKToraUe  to  the  party  com- 
plninhig,  The  error,  if  any,  la  error  withoot  Iqjvfy.  fftmhm  ▼•  Keobak, 
270. 

18.  OomwuaaMQ  iBBiBOonoBB.— Where  oonflietiBg  inatmotfona  are  giren  by 
the  court  to  the  Jury,  a  new  trial  will  be  granted.    Poawop  ▼•  Pm  mlnu^ 


19.  JUDOIIBIIT  WILL  HOT  BB  BbTBBBBD  BB0AU8B  OOBBBOT  LWEBUUTIOBS 

Bbjbord,  if  the  inatmetiona  given  to  the  jury  were  ootvaot,  covered  tho 
whole  caae,  and  gave  the  law  to  the  jnry  aa  &von^y  for  the  H^pellaat 
aa  he  waa  entitled  to  aak.    BeddaU  t.  Ayon,  60a 
90l  DnrrBBBVOB  ot  Halv-obht  bbtwbbb  Notb  Dbolabbd  ob  and  the  one 
elfeied  in  evidenoe  is  a  fatal  vavianoe.    8pamgkr  ▼.  Pmffk^  77. 

SL  HAMBi,  SVIIB,  MAaBITODBI^  DaTBI^  DUBAnOHB,  ABD  TbBMB  ABB  MaI^ 

iBBS  09  Bhbhtiax.  DBaoBiPTiOBy  and  niiiat,  in  general,  be  preoiaely 
proved*    Id* 

SL  Ib  Dbouuubo  OB  OoBnuor,  It  bbxd  not  bb  Bborbd  or  Habo  Vbbba^ 
bat  if  it  be  ao  redted,  the  redtal  most  be  aMotly  aoenrate.  If  tiie  in- 
atrmnent  be  deolared  on  aocordlng  to  its  legal  elfoot,  that  eifeot  most  be 
truly  atated;  and  If  there  be  a  failure  in  either  mode,  an  exception  may 
be  taken  for  the  varianoeb  and  the  instrument  cannot  be  given  in  evi- 
dmoe.    Id. 

tS.  BBJonmro  CoIiLBOTIOB  of  Judombht— Appbai..— A  party  cannot  proee- 
eute  his  appeal  from  a  Judgment  at  law,  and  nt  the  aame  time  proeeeute 
hie  petition  in  ehanceiry  enjoining  the  collection  of  aaid  Judgment  The 
InatitQtion  of  such  ^qpAtj  proneedings  operatee  aa  n  nleaae  of  erroca  in 
the  notion  at  law.    Oonfon  v.  JRZitoa,  853. 

94.  Waztbb  or  EBBOBa.^npon  the  dismlssa]  of  an  action  nt  kw.  If  the 
pUintifF  institutee  a  second  action  npon  the  same  oanae^  he  thereby  waives 
any  arror  committed  by  the  court  in  such  dIsmiasaL    Id. 

IB.  Bmb  09  BxaBmoBa^PBAonoB.— Where  it  iamanitet  from  rsading  the 
bill  of  esoeptiona  that  the  papers  and  evidenoe  contained  thsrsin  wereaU 
that  were  used  upon  tiie  hearing  of  a  motion  in  the  lower  court,  it  is  not 
to  atate  that  fact  in  tcnna  in  the  bUL    Pomnf  ▼.  ParmlM, 


81   IB  lUJBOni  JUDCnCBBT  MAT  BB  BBTEBaSD,  OB  MOTIOB  FOB  EHBOB  IN  FaOT 

In  the  aame  court  In  which  it  was  rendered.    Bj  the  former  practice  in 
Bnglaad,  the  only  way  in  which  a  Judgment  could  be  ravened  io  tbe 
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court  in  whioh  it  wit  re&d«red  for  error  in  fMt  wm  hf  will  of  omr 
coram  vobU,  bat  in  numy  stttteo  of  the  Union  tiua  writ  hm  gone  into  die* 
VM,  and  hat  been  inperMded  by  motion  to  emend.    Peak  ▼.  Skaaled^  8S, 

S7.  Bbbobs  vot  AflsiomD  will  hot  bb  OoimnwRin  by  tlie  eoptene  ooort 
Parmtke  t.  Jlfdler,  188. 

18.  JuDOMurr  will  not  bb  Bbvbbsbis  uhdbb  Imdiaba  ScAtOTBy  for  error 
oommitted  in  eneteining  or  OYemding  a  demairer  for  miqoinder  of  canici 
of  aotion,  ea  a  miijoinder  of  mattera  of  tort  and  of  oontnot  in  a  oom- 
plaint.    GObreth  r.  Ghrewett,  266. 

ttl  Whbbb  Causb  nr  Bqititt  n  ik  Suoh  PosmoH  thax  oh  Aipbal  a  final 
decree  cannot  be  rendered,  the  decree  of  the  ooort  below  will  be  re?eieed 
and  the  canae  romaaded.    BffingUm  v.  BoohoaUer^  279. 

Bee  OoHXOzr  Carkibiw,  34;  Ck>inrucT  ov  Laws,  1;  Oohtbhft;  OoHTBAcn, 
4,  lly  13, 14;  GoBFORATioNS,  12, 14;  Costs;  Cbhhnal  Law;  Damaobs, 
5;  DowBB,  6,  7;  BLScnoir;  Equitt,  1;  Evidbnob;  Quabdian  ahd 
Wabb;  Invavot,  6, 8,  10, 15,  19-21,  22;  Injuhoxiobs,  S»  4;  Judombhib; 
JuBiBDionoir,  5;  MABDAinrs;  Kbouobvob,  2;  NaaofCiAHJi  Ibbibu- 
MBMiB,  86;  Nbw  Tbial;  Pabtnbbship;  SBV-onr;  Staxotb  09  Lduta- 
mun^  8,  7i  SmunnHip,  8. 

PLEDOBS. 
See  Baiucbhtb;  SHnraro^  & 

POLICE  OFFICEB& 
BmOw|IIIIUI»»al  Law,  12-14»  16-19|  TAZAII8V9  % 

POLICIES. 

See  iNflVBAVOB. 

POSSESSION. 

L  FdeoBHiov  n  Aortaii  wrbk  thbbb  is  OoouPABxnr,  soeh  as  fho  proper^is 
oapable  o^  aooording  to  its  adaptation  and  me;  but  neither  actual  oooa- 
panoy,  oaltivation,  nor  residence  are  necessary  to  constitats  aotoal  pos- 
session,   ifoffison  V.  Ketty^  169. 

t.  PO08BB8IOV  m  OomrrBuonvB  whbm  PBBaoir  has  Pabamovht  Tttlb,  whidi 
in  contemplation  of  law  draws  to  and  connects  with  it  the  poesession. 
Id. 

See  Adtbbsb  PoasBasiON;  Co-tbbanot;  Huibabb  abb  Wdb;  M(naoA0a» 
4,  6;  NoncB;  Pubuo  Lands;  SmppnrQ,  3,  6}  Scavotb  ov  LiMRASiwai; 
Vbhdob  ahp  Vxbdbb,  6. 

POUND-KEEPEBS. 
See  OvnoBs  and  OmcBBSt  T-H 

PRACTICE. 
See  Plbadino  and  Peaoxuil 

PBEFEBENCES. 
Bee  AinovMBBT  fob  Bbnbfit  of  Cbbditobs;  Snomo 

PBESCiaPTION. 
See  A0VBB8B  PoBBBOBiow;  Statotb  Of 
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fbbsentment. 
See  NaooTZABLB  iHSKEUioDm. 

PBESUMFnONS. 
lUnafMim^  7$  8;  Common  Cabrzxbs,  6^  6, 18^  80;  Conxior  ov  Lawi,  8; 
Groohal  Law,  28;  Damaqbs,  5;  EASBMiim,  8,  6;  Brmxirox.  1;  ba- 
aanom,  8»  10;  Jubt,  1,  4;  Nbootiabls  iNarBmoHn,  88;  Pabbht  ▲«» 
Gbilis  1;  PABXinoir;  Plkadiko  Ain>  PaAonai,  11»  15L 

FRINGIPAL  AND  AOBNTL 
See  AoKHor. 

FBINGIPAL  AND  SUBBTY. 

See  SlTBSTTBHIP. 

FBI  VIES. 

Putt  ni  Braxs  n  SuooiBaoB  to  Samb  Brati  aot  io  Dzftmr  ■§» 
VAZE  or  Samb  FfeonRTT.    Pool  ▼.  MorrUf  88. 

Bee  Bm>SNOi,  7»  8;  BxB0innQM8»  18^  191 

FBOBATB  OOUBTa 
Bee  OuABDiAN  ahd  Wabd^  L 

PBOCBSS. 

t.  fiaaiuf y^  Bmsuwk  or  Bmbjuje  or  Summowb  jb  Sommw  wittiottt  adding 
to  Ids  ligDfttiire  thereto  a  deeignAtiaD  of  hie  office.  Thompion  ▼.  JSToe- 
M2.98. 

^  DmonTB  Ss&vioB  ov  Summons,  ob  Want  or  Sbbvkb,  oanbot  b^ 
Ubobd  by  A  perty  who  hae  appeared  and  pleaded  to  the  merits  of  the 
aotion.    Mineral  PohU  R.  B.  Co.  ▼.  Keep,  124. 

X  Bbmbdt  lOB  Wbongful  Ubb  of  Wbit.— It  is  the  proTinoe  of  the  oonrt  to 
see  that  neither  the  law,  nor  its  offioen,  nor  its  instniments,  are  made 
aoziliary  to  oormpt^  nnjnsti  or  oppressive  ends.  Courts  frequently  rem* 
edy  snoh  evils  npon  motion,  where  the  question  relates  to  the  control, 
use,  or  misuse  of  the  process  of  the  court.    Pomtoy  t.  PamUee,  828. 

4i  SBBBurf  oannot  JuBTzrr  Sbisdbs  of  Goods  vndbb  Wbit  WmoH  Hb  has 
Failed  to  Bbtubn  into  Covbt,  although  it  was  not  retanaUa  before 
the  aotion  aguast  him  was  commenced.     W%Uiam$  t.  BtMJU^  870L 
See  CoNiuot  of  Laws,  I;  Cobpobationb^  18-10;  Ji7iMaanm»  % 

PBOMISSOBT  NOTES. 
See  Kbootiablb  iNSTBUMBinES. 

PBOTBST. 
Bee  NaoooABLB  iNsmnaDiTBi  81-Jt. 

PUBLIC  LANDS. 

^ATBBT  OlTINO   FBEHOMPLB   TiTLB  ON  1TB   FaCB  IS  SOOB  TtOM  AS  WIIA 

AnoiED  PBovBonoN  to  thoee  chdming  under  it,  either  dlveetly  or  haifieg 
a  title  connected  with  it,  with  poaMeuon  for  seven  yean»  as  vsquired  bf 
the  statute  of  limitatioos  of  Illinois.     WilUam»  v.  BmOmee^  187. 
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FUBLIO  U8& 

WHiTAVK  DAMAQBB. 
8m  DAiuaaB,  8,4. 

QUANTUM  MSBUrr. 
8m  Onamr  Oi¥mnnw,  U;  Masieb  avd  Snim^  L  H 


QUB8IION8  OF  LAW  AND  FACT. 

Bm  KsQUOEHcnB,  1;  Smpnmift  B, 

QDITGOLAIM  DEBIXl 
See  Dbom^  !• 

RAILROADS. 

L  BcATon  Swinuisno  Furanro  ov  RinaoAW  axd  BouaaaOoMfAMom 
LiABU  V0E  Ihjukt  to  ABmALSy  oaoBed  by  want  of  raeh  fsooee,  b  • 
poliee  TCgnliHon  for  the  protection  and  aefety  cf  pMMngnii  ntlier  than 
lor  the  praiastiMi  of  the  ownera  of  animala,  and  therefore  the  legialatiire^ 
poaaoaaaa  the  power  to  preaoribe  anoh  a  regnUtJon,  either  at  the  lonna- 
tion  of  the  company*  or  after  the  charter  has  beoi  granted  and  the  niaJ 
hoilt,  nnd  though  anoh  oharter  ia  not  amendable.  Ktw  AJbamjf  Hc.JLR. 

9  LiAnuxT  am  Railboap  Ookpaht  ahb  ov  thiib  Aanras  los  IiwuBn» 

CoimmBD  BT  TRBB  AOKHTS  UFOB  ROAD  BZI8X8  DUBDia  TUB  09  OOV- 

fiTBOonoir  ov  RoAOb  nnder  the  IGohigan  atatate  requiring  eveiyKailroefl 
corpomtion  formed  nnder  it  to  **  erect  and  maintain  faneea  on  the  aidee 
of  their  road*** and  doea  not  for  the  firat  time  attach  when  the  roadie 
opnated.    Oartfacr  t.  AmAA,  722. 

I.  OOBIBAOTQIB  BOB  OOBSKBITOnON  OV  ROAD  »  AOBST  OF  COKPABT,  witidn  the 

letter  and  aplritof  the  above  act»  who»  byaaanming  control  of  a  aeetlon 

of  roadyaaanoieaalao  the  liability  impoaed  by  law  npon  the  oompaay.  Id. 

Bm  OmMtm  Gabbibbs;  Oobkoutiohs,  12, 15^  DAiuaBi^  7}  iBnnnonoRB; 

TiaBm^lBP  4MD  TteABT,4;  ICaSUB  ABD  BbBTABT}  JffBBTJBBBCT^  4^ 
FtBAADm  ABB  nUOnOib  4. 

BAXIFIOAII0II. 
8eeDBBD%€L 

BB00RD6. 

BMMtm  OttRUBflM  FAO^Diiui  09  KoxASfli  8ba&  Attaobbp  to  Sboobb 
BT  OuBX  win  Bol  be  Jodioially  eiamined  by  the  M^nna  OOBK^  far  11  li 
aaptttof  thofeoQcd.    Difer  ▼• /Uii<»  71w 

8MDBBBaf  Branra^  7*  12}  Koaoai 

BEDBMFTION. 
See  Taxatiob»  18-1& 

REFORMATION. 
8m  Bqurmr,  2;  ICabribd  WonBr»  4 
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SBIiADIDEBHBH* 
10;  P 


BKMT. 

8t9l^anU3BI>  AMD  XtoAi& 

Sea  HZ0BWATB. 

BSPLEVIK. 
See  BAQJoanB,  6 

BXPBBSENTAHOKS. 
Bee  LrauKASCB,  2-i. 

BBPUTAHOH. 
8ee  AunEAXioir  of  IiramuiaDni^  L 

BB8GI8SIOK  OF  OOlVTRAara 
See  Salo,  9;  Vbndob  akd  VsHixBk 

BBSEEVATIONS. 
UMMIMMWT  JRm  BUTDTT  ov  OuBoaHb  M^ 

SESISTINO  0FFICBB8. 
See  Gbikut AL  Law,  27-291 

BBSIBAINT  OF  TBAO&  * 

See  PsnmaiAin. 

BBSin/nNO  TRUSTS. 
See  TkvRS  AND  TBUROi^  Ai 

BETUBK. 
10|  OoBPOEAnoHB,  14;  BaomoBii  %  U,  11^  14)  Joso- 

9; 


BEVEBSALi 

flMOoMUM^  |4|  Bfiimai,  15;  iHSAinTT}  FfciABom  axd  rimiBii.  19i 

28,  28.29. 

BEVEBSIOlffiw 

See  MosroAoai,  •. 

RBWABOS. 

n  Bhtiixid  to  Rioovxb  Bkwabd  Ooibed  ior  Smjor  Good^ 

il  li  fooad  that  he  had  poneasion  of  the  good%  knowing  them  to 

be  atolMi,  before  the  offer  of  the  reward;  or  that  he  waa  oonneoted  with 

the  alleged  felony,  either  as  a  participator  in  the  feioniona  taking  or  in 

the  ecoeaaling  of  the  itolen  gooda.    JeaiAns  ▼.  Kelren^  696w 


J 
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BOAD& 

Sea  HiOHWAn^ 

SALB8. 

1.  '^Saui'*  Mmmmb  Traxbweb  iob  Valuabu  OannHDunnr,  Wbiu 
"Qiit'*  IfBASB  A  gmtiiitoui  transfer  without  aa  eqaiTalflnt.  Pcirlwiiwi 
T.  i8talf»022. 

S.  SuBJEm-MATOR  ov  Btxrt  BzxounD  CommAOT  ov  Saia  must  have  an 
aotnal  or  potential  ezbteDoe.    WMerr,  Wieder^  421. 

5.  HoFB  OB  BzPKiTATiQH  ov  MsANS  FouNDiD  OH  RiQBTin  being  may  be  the 

rabjeot  of  a  aala    Id. 
4.  PoflttUUUTY  OB  CoirmiaKNOT,  vor  VoxntVED  ufob  Biobt  or  ooapled  with 
an  interest^  oaonot  be  the  subjeot  of  a  ■ale*    Id. 

6.  Child  has  No  Ihtbbbr  in  his  Pabbvt^  BBoeAXi  during  the  life-tune  cl 

the  parent  that  is  vendible  or  devisable.  Id. 
(L  Bali  OF  ChattblBioomes  Absoluts  AS  BnwmrPABxnBwithoatactiial 
payment  or  delivery,  when  the  tenns  of  sale  are  agreed  npon  and  the 
baigain  is  stmok;  and  the  title  thereupon  passes  to  the  vendee,  altiioiigl 
the  right  to  the  possesoion  doee  not  pass  nntil  tiie  prioe  is  paid  or  sati^ 
faotorily  ananged.    Wade  v.  JiofeU,  79. 

7.  WhBBB  VbHDOB  OV  PbBSOKAL   PBOFBBTT   BzPBBSBLT  SKPULAnS  THIS 

TiTLB  SHALL  NOT  Pass  TO  Vbndbb  nntil  the  prioe  is  paid,  a  sale  by  the 
latter,  before  performance  of  the  condition,  to  a  third  peraon  who  had  no 
notice  of  the  atipnlation,  conveys  no  title.    BaUeif  v.  HarrU^  312. 

6w  Bulb  of  Caybat  Emftob  Affubs  to  Pubohasi  of  Dbfbbciatbd  Bank 
Bills  by  a  banker  or  broker  who  deals  in  soch  bills  as  an  article  d 
meroe;  and  if  a  bill  purchased  by  him,  after  ample  opportoni^  to 
it  and  satisfy  himself  as  to  its  valae,  tarns  oat  to  be  worth  less  than  the 
price  paid  for  it,  the  vendor  ia  not  bound  to  make  it  good.  .ffiadUey  v. 
KenUng,  102. 

i.  Pobohaskb  is  Authobisbd  to  Rbsoind  Contbaot  fob  Sals  of  Hobsb, 
and  retam  the  horse  for  breach  of  an  express  wananty  of  sonndwess, 
althoagh  there  was  no  express  sgreement  to  that  effect^  and  no  frand. 
Bry€uU  V.  Itburgh^  665. 

See  AoBNOT,  1;  Assionmbnt  fob  Bensiit  of  Gbbditobs,  7»  9,  16^  28; 
AuonoNs;  Bailmbnts,  I,  2,  4,  5;  Fbaud;  Ouabdian  abb  Wabd;  !>• 
SUBANOS,  6;  MoBTOAGBS,  8;  Shippino,  6;  Siatutb  op  Pbaubs;  Taza- 
TioN,  13-15;  Tbusts  and  Tbustsss,  0;  Vbndob  and  Ybbdi 


SCHOOLS. 

L  Law  Rbquibino  Sbobbtabt  of  School  Disisioir  to  Rboobd  All  Pbogbxd- 
INOS  OF  BoABD  and  of  the  district  meetings  in  separate  iMoks,  to  ba 
kept  for  that  purpose,  is  directory  only,  and  proceedings  of  the  board 
are  not  void  simply  because  they  were  recorded  on  loose  sheets  of  paper 
instead  of  in  a  bound  book.    Higgnu  v.  Reed^  305. 

2.  List  of  Pebsons  Taxed  Rsquibbd  bt  Iowa  Gods  to  bs  Postsd,  by  the 
secretary  of  a  school  district,  at  tiiree  or  more  places  in  the  district, 
showing  the  amount  of  tax  due  from  each,  is  admissible  in  evidence  in 
an  action  of  trespass,  wherein  the  defendants  justify  as  school  officers  by 
showing  that  a  school-houee  tax  was  levied  UDOn  all  the  property  io  th* 
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<htikl»  JBrfodtiiig  tiia  plaintiff;  and  that  for  the  porpoie  of  w>n<wting 
■aid  tax  tb^  kfied  vpon  and  sold  the  property  for  wfaioh  the  aoit  ii 
Dffcwight>    Urn 

%,  Whbui  tbsu  is  Failubb  to  Collect  SbnooL  Tax  pubihg  Tbab  in 
whioh  it  ia  laried,  tiie  power  and  anthority  conferred  by  the  wanant  do 
not  expire  with  the  year,  where  the  tax  levied  is  npon  perMoal  property. 
If  the  wanant  firat  iamed  be  lost,  its  place  may  be  aopplied  by  a  new 
one,  and  anoh  warrant  proteeta  not  only  the  eeoretary  to  whom  it  waa 
iHaed,  bat  alio  liia  anooaawr  in  office.    Id, 

i»  Ih  TBiBrAfla  lOAnns  Sobool  OmcBBSTOBTAKiiro  An>  Silijxo  perMoal 
property  in  payment  of  a  sobool-honie  tax,  the  defendanta  may  give  in 
•Wdflnoeabondforthedelivery  of  the  property  ezeentad  by  the  plaintiff. 
Id. 

SEALS. 
8aa  TtaMi  NaoofUBu  Ivstbuiixrtb,  31,  S2;  Hotjuobi  Biowipm 

SBOOHDAST  EVIDBNGK 
See  BviDXHaa,  7. 

\  SBDUCnON. 

L  Iir  AffooK  V0E  BiPPcneBUMy  Obnxbal  Chaiuoxib  mm  CBAsrm  ov  VwBr 
\'.  mat  Bmshocmd  ia  in  iaaoey  and  may  be  impeached  or  anpported  hj  general 

evidenoe;  bat  the  witneae  cannot  be  aaked  whether  she  had  not  been 

previooaly  criminal  with  other  men,  though  other  peraona  may  be  called 

to  teatifyaa  to  their  own  criminal  interoooxae  with  her,  and  the  time  and 

pboe.    SkaOnek  t.  Myen^  290. 

&  Lf  AcnoN  FOR  SxDuonoK,  Qtjxstioh  ov  Ghabactxb  is  LnroLTXD  in  the 

$  oonaideration  of  the  meaaura  of  dama^i^es;  and  evidenoe^  thexclbre,  of  the 

^  character  and  aota  of  the  female  aedaoed  ia  admfaribfci^  whioh  wonld  not 

^e,  be  admitted  aa  to  other  witneeaes.    Id. 


SBLF-DEFENSK 
8aa  Obimihal  Law,  22-tlk 


SKBVAinS. 
9m  UJumoL  and  Sxbfair. 

3.' 

iiv  SEBYIGB. 

» '  See  PBocoNk 

SET-OFF. 

IfMMB  OV  8lT-0Vr»  FtaJED  AMD  WiTHDRAWH,  MAT  Bl  VOMD  AXWW,  in  the 

diaoretlODoftheooart    Mkieral  PohU  R.  IL  Oo.  y.  Ketp,  l^ 
See  Bxiounova,  21;  Nxootiablx  JswnamMMTBt  84. 


SEVERANCE. 
See  PuuDiHO  AND  PKAonoiy  4 


SHERIFFS. 

SBnifV,  OB  Osm  Actino  as  bis  Aoxnt,  is  Entitlid  to  No  OoxnorsA- 
^  noH  for  eerviqia  in  making  a  crop  with  negroes  levied  on,  the  prooeedi 


ei^! 
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of  whieh  are  bfovght  into  ooart  for  the  benefit  of  tlie  eiediloi^ 
to  the  eipeiiae  of  keeping  ihem;    /Vice  t.  Ohtfte,  62. 
See  Oohtiicr;  Damaqss,  5;  Buuutiohb; 


SHERIFF'S  SALS. 
See  BzBounoira;  BxicnrfOBS  and  A3>mxtBFma€mag  4;  liOEWKBH,  H 

SHIFFINQ. 

L  BiTLis  or  ADMnuLTT  AXE  HOT  KicwwARfLT  Pakt  ov  Ooioiini  L4ir» 
although  they  may  be  tnoh  as  to  oommend  themaelTeato  Jndklal  wiadoai. 
And  it  is  not  proper  to  give  them  to  the  Jniyas  mleaof  the  oommnn  Uw. 
Sawffer  ▼.  EaUem  Stecanboai  Oo,^  463. 

&  BiTUB  OF  Natioatiok  ahd  Ubaob  of  Ska  are  not  reguded,  In  eooti 
of  common-law  jurisdiotion,  as  poettive  in  their  natue;  at  leaat»  not  wo 
as  to  bind  masters  or  owners  in  all  cases  with  the  foroe  of  law.    HfL 

t.  To  Pkovb  Ownkbship  of  VnsxL,  It  is  hot  Nbcbsbabt  to  Pbodocb 
Bbgistkb  of  Vxsskl  or  a  oerfeified  oopy  thereof  bat  evidence  of  posse*- 
sion  and  acts  of  ownership  are  dearly  oompetenL    Stemrtu  t.  Doe,  flOSL 

4  BvDoiHCB  OF  Kamb  akd  Fobt  Paihtbd  ok  Sthbh  of  Vbbbl  is  adnus- 
Bible  to  show  to  what  port  she  belongs,  and  the  latter  affords  prmafadU 
evidence  of  the  residence  of  her  owner.    Id, 

&  ICarxb  of  Vbssxl  in  Forbion  Pobt,  whbbx  Tauta  is  Ko  Cowjioheh, 
if  he  have  no  other  means,  may  pledge  the  credit  of  the  owners  of  the 
vessel  for  money  needed  to  pay  the  officers  and  crew,  and  money  so  lent 
may  be  recovered  of  the  owner,  if  the  loan  has  been  in  good  futh  and 
after  due  diligence  to  ascertain  the  necessity;  and  the  qnestioos  of  the 
necessity,  good  faith,  and  diligence  are  for  the  jury.    /dL 

•.  Pbbfsot  Tkaksfxs  of  Ship  at  Sxa  may  be  made  by  assignment  and 
delivery  of  a  grand  bill  of  sale  and  other  docnments  relating  to  the  ship. 
Actoal  delivery  of  possession  is  necessary  only  when  it  is  possible,  as  when 
the  ship  is  in  the  country  of  its  owner  at  the  time  of  the  sale.  Sumtkerm 
Bank  v.  Wood,  446. 

7.  OoLUnOHB  UPON  KaVIQABLB  WaTXBS  A&B  GoVSBHXD  BT  SaKB  PUHOi- 

PUS  of  common  law  as  ^ply  in  cases  of  ooHision  of  carriages  opeo 
highways.  In  neither  ease  can  the  ezerdae  of  dne  care  and  skill  be 
questioned  as  matter  of  law.  Sawyer  v.  Boutem  Steamboai  (7a,  463b 
•.  Vbbbiot  of  Jitrt  Givino  Dakaob  fob  OoLuaioH  AT  Sxa  will  hot  bb 
DnruBBiD  where  the  jurors  have  acted  fairly  and  witiuMt  bias,  pt^- 
dios^  pawlon,  or  evident  mistake.    Id, 

3m  AstMOBXEMtB,  8|  OOHTBAOIS,  1,  4;  CbDOHAL  LaW,  1,  S}  JUBnMOdOV,  C 

SLDEWALEa 
See  HsoHWATB^  20L 

SLANDER. 

DnAIUSOBT    WOBH^    UsmOD    OHLT    TO    FXBBOV    OUHUMUilJill    WbOV 

Teit  abb  SpoKBHyBOone  else  being  prsssot  or  wittlB  heaziag,  donol 
oomtitato  staader,  so  as  to  sostain  an  aotioB  thenCor.    Sk^fU  v.  F«i 

SLAVES. 
See  Pabtriov.  « 
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HFWiFlO  FBRFOBMAKCOL 

WILL  iroT  BB  Dkrhd  ov  AoBmovT  lo  Pai 

OnwiTiff  WuMD  TO  (hn  CSbxdixob,  in  prtfarsDM  to  otiMn.  whM»  thfl 

ctilitoi  diiwfng  thfl  fond  has  no  rapcrior  il^  to  It  Offw  thfl  oUmt 

«radltoB»  iBBipt  moll  ptomiio  1^  tho  debtor.    Bottmr  t.  Ommtmgkam, 

IML 

SI!AK]fr-HOLDKB& 

SooGaiidio^SL 

8IATUTB  or  F&AUDflL 

!•  Obal  OoKBAOr  s  aosOoasEAiov  ov  SiAuiwaiBni  SiAsim  ov  fli4ini% 
ASB  Tonit  wlMNia  it  li  itipBUtod  to  **liiiBidi  mitwrlil  for  and  pnpon 
and  fit  iho  mae  lor  patting  up  at "  a  oertoin  pUoa  **foar  ho— w,  known 
and  diMJgnattd  aa  tha  Vitq^enld  patont  portidila  iMNUoa*"  of  apociilad 
diaMumm^  at  a  apociilad  tinM,  and  for  a  apeoifiod  prioe^  for  It  dooo  not 
appear  that  thia  ia  a  oontnot  for  tiia  aale  of  material  In  aoiiiio^  and  It  ao 
blenda  togatbor  tha  prioa  of  tha  thing  and  oompanaatun  for  work,  Uhor» 
akni,  and  material  that  thejoaanot  ha  diaorininatad.   PA^Rpe  t.  if e#bfw 

%  CtaTiiAiffiairovOvaovSALipAiaHiFQEU^wiTHDrSiATOTi  w 

when  it  etatea  or  ImpUea  that  the  tiiiog  ia  to  be  made  by  the  aeller,  and 
alao  blenda  togatber  the  prioe  of  the  thing  and  oompeneation  for  work, 
labor,  Am,  and  material  ao  that  thegr  oannot  be  diaoriminatod,  bnt  aaoh 
n  oontnot  ia  one  of  Idriqg  and  aervice,  or  a  bargain  by  whioh  one  party 
vndertakea  to  labor  in  n  oertain  way  for  tiia  other,  who  ia  therenpon  to 
pay  him  n  oertam  oompenaation.    Id. 

Si  OsALOomBACV  io«  Salb  of  Tbiiio  WmoB  a  Isbmlt  a  B&jvnacn  li  nol 
taken  ont  of  the  atatoto  of  fnwda  by  a  atipnlation  in  the  oontraet  that 
the  aeller  ahall  perform  oertain  work  npon  the  thing  If  tlila  labor  will 
not  ohange  the  natnre  or  form  of  the  thing.    Id, 

4.  OoamAov  bbovld  bb  Sustaibbd  Rathbb  thab  BaoLABBn  Void  obdbb 
ScATOTB  or  Fbaum  where  doobCe  ecdst    Id, 

1.  RXBOUTBD  OOBTBAOIB  ABB  NOT  AVOIDBD  BT  StATPTB  OB  TllAPlML     A  pOTOl 

oontraot  wiiioh  that  atatato  reqnirea  to  be  in  writing  li  aa  good  aa  any 
idien  performed,  or  while  being  performed,  or  iriien  partly  perioiined 
eo  fer  aa  the  perfarmanee  goea.    Swammif  t.  Jfoore^  IM. 

See  OoBimAosa,  18, 14;  BASsMBBn,  4;  LmBBBBi*  t. 

8TATUTB  or  LIMirATION& 

!•  PoaBHKIB  IB  SUf  JIIUBBT  TO  SaTUVT  StATDTB  OV  LUUTATlOKi  Of  bUBOUb 

where  a  party  with  hie  tenanto  haa  ooonpled  and  reelded  vpon  the  l^gpd 
Bttbdiirieion  of  land  deeoribed  io  hia  patoot  for  the  period  of  aofen  yeare; 
altimai^  anoh  party  haa  aabdiTlded  the  land  into  town  lotk  It  li  not 
neoeeeary  tliat  he  ehonld  reaide  npon  every  part  and  paroel  of  the  land. 
IFaiiaaie  t.  BaUemee^  187. 
%  VuMmMonov  ov  Qbb  Tbab  doee  not  apply  to  an  aotioB  for  the  piioe  of 
wine  adld  by  a  whokale  dealer.    Omriin  t.  Labkhe^  429. 

Si  iBaBHTlOB  BT  DbBTOB   OV  DbBT  IB  SWQBB  SCHBDIOLB  OV  GbBOIIOBS  IB 

bnoLysBor  pBocsBDiBa  ia  not  aooh  an  aeknowkdgBMnt  of  thedabtaa 
will  take  it  oQt  of  the  operation  of  the  atatnto  of  liatetloBii   JBieftordion 
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C   PaTXBVT  «0  CbBDETOE  OF  DiTXDISO  BT  AflOOSSI  ni  IinOLTSHCT  Wfll  BM 

tike  thflrcrfdiM  of  the  former^  dumoBfc  of  the  opmOko  of  tbe  slatafei 

of  limltitioni,  m  a^umt  tho  debtor.    Id, 
fw  OnBAnos  OF  Szatotb  of  Lqutaxioss  n  Fatob  of  Dkbkxb  b  vot  Sm- 

FBVDED  punding  piooeedhigi  in  ineolTeney.    I<L 
C  SiATDTB  OF  LoazAsioFB  OAmioT  BB  AanasKD  AB  Obouvd  OF  IteniBBKE. 

It  rnnst  be  pleaded  thBt  the  other  peitjr  may  anewer  it.     fTopeBo  CbvMy 

▼.  Bighorn^  370. 
7.  Plaibtivf'b  Pbtriov  bbbd  not  Allbob  whbb  Gatob  of  AcnoB  Aocbobb 

to  ihow  that  it  li  aot  J)ened  ly  itatate  of  Ijitiltitinn    {MetT.i)rdb%406. 
See  Adybbsb  Pohbhiob;  Judombbib,  8;  Pobuo  L4BSB. 


STATUTES. 

L  Subjbov  of  Pbbal  Law  mat  Obbbbaxxt  bb  Bbbobiybd  bt  ABOBBXAonBo 
what  miaohiirf  or  evil  the  law  waa  deaigned  to  remedy  or  pniveni. 
PorKiMOJi  ▼.  SiaUj  S22. 

SL  Iv  EXFOSiTlOK  OF  STATOTBSy  IbTBBTIOB  OF  LbODLATDBB  18  TO  BB  DbDOCBD 

from  a  view  of  the  whole  and  of  ereiy  part  of  the  statote,  ttkat  and 

compared  together.    Id, 
9.  Pbnal  Statdtbs  should  not  bb  80  Stbiotlt  Cobbtbubd  aa  to  difeat 

the  obvioua  intention  of  the  legislatare.    Id. 
i.  Stattttbs  should  bb  80  Ibtbrfbbted  abd  Oobbtbubd  aa  to  aappieaa  the 

miichief  they  were  intended  to  correct,  and  adyanoe  the  remedy  therefor. 

Id. 
fw  WoEDB  OF  Statutb  ABB  TO  BB  Takbh  IB  THBiB  Obdihabt  and  familiar 

ajgnifloatjop  and  import,  and  regard  is  to  be  had  to  their  general  and 

popalar  nae.    Id. 
C  It  18  Safb  to  Gnm  Effbot  to  Pabtioulab  Wobds  of  Bbaotiko  GLArai 

OF  Statutes,  for  where  the  logidatare,  in  the  same  aentenoe^  naee  dife*- 

ent  worda,  coarta  will  preeome  that  they  were  naed  to  expreaa  dlfiiBrat 

ideas.    Id. 

7.  OoKSTiTUTTONAL  Pboyisiok  Pboyuhno  that  Bvbbt  Law  shall  bb  Rb- 

OOBDED,  printed,  published,  and  certified  to  the  conrtSy  does  not  regolate 
the  time  when  a  law  shall  go  into  operation.    Id. 

8.  Ik  SiABTLANo,  Act  not  Bxpbbsslt  Protidino  whbn  It  shall  Taxx 

Effect  Gobs  into  Opbratiok  only  on  the  first  of  June  next  after  the 
session  of  the  legislatnre  at  which  it  was  passed.  See  oonstitntion  of 
that  state,  section  31  of  article  3.     Id. 

9.  Statute  Takes  Effect  fbom  its  Date,  when  Ko  Time  is  Fixed^  and 

there  is  no  constitutional  provision  conoeruiog  it.  And  this  rule  is  fixed 
beyond  the  power  of  jadicial  control.    Id, 

10.  Statute  Takes  Effbot  at  Time  Naxbii  therein,  whether  printed  or 
not;  and  this,  notwithstanding  the  reqntremeot  of  the  oolistitation  that 
erery  law  shall  be  printed  in  due  time.     Id. 

11.  Whebb  Two  Statutes  on  Same  SuBJEcr  Confuot,  the  one  last  eaacted 
must  have  precedence.    Edgar  v.  Oreer,  316. 

See  OoBSXXTunoNAL  Law;  Dower;  Eminent  Domain;  S&BUUCUunb  4-8< 

Ibtoxjcating  Liquors;  Marbikd  Women. 

STOCK. 

See  AOENOT,  2;  CoBPOBATIONSi 


Index.  867 

8T0BAGE. 

STOWAGE. 
BrnKkmrnoK  Oaktowm^  B, 

STREBTS. 

8m  EbOHWATB. 

SUBPCBNA. 
Sea  WiTNUHUB,  L 

SUBSCRIPTION. 
See  OoBPOSATioHs;  Wiua 

SX7MH0NS. 
See  Pbogbss. 

SURETTSHIP. 

1.  BuMMnm  ov  Boin>  ov  Bailboad,  Tigkxt,  and  Fmaom  Aonrr  ABVirof 

Dbohaboxd  by  the  company's  chaaging  the  atatkni  from  eeoond  to  fini 
Hflf,  thereby  inoreaaiiig  the  freight,  but  leaving  unchanged  the  agent's 
duties;  via.,  to  receive  all  sums  payable  at  his  station,  both  for  freight 
and  passengers.    Slrawbridge  v.  Baltimore  etc,  R,  R,  Co.,  641. 

2.  LiABiUTT  OT  SuBRT  IS  NOT  TO  BB  ExTBNDiD  BT  Implioatxon  beyood  the 

terms  of  his  oontraot.    Id, 
S.  Dkauhob  bktwkbm  Cbbbitob  and  bis  Principal  Dxbtob,  WmoH  En- 

LABOB  Subbtt's  Liabqjtt,  or  which  might  materially  vary  it,  discharge 

the  surety,  unless  his  consent  be  given.    Id, 
4.  SuBBTiBS  ON  OvnciAL  BoNDS  ARB  LiABLB  ONLT  FOB  Tkbjc  foT  which  their 

bond  is  given,  though  the  officer  is  re-elected  to  the  same  office.    Wtqtdlo 

Coufdif  V.  Bighorn,  370. 
&  Bbsponsibilitt  or  Subbtibs  on  OvnoBR's  Bond,  for  one  term,  cannot  be 

extended  over  his  second  term  by  the  omission  to  appoint  a  day  for  him 

to  qualify  for  the  latter  term,  or  by  a  failure  to  call  an  election  to  fill  th« 

vacancy.    Id,  « 

C  Adminibtbatob  ot  Dbgbabbd  OvnoxB  cannot  bb  Joinbd  wmi  SuBsnai 

on  such  officer's  bond,  in  an  action  brought  thereon,    /d. 

See  Taxation,  10. 

TAXATION. 

!•  POWBR  TO  Lbvt  Taxbs  is  Sovbbbion  Powbb,  and  unlesB  oomniltted  to 
some  portion  of  the  people,  may  always  be  exercised  by  the  legislature^ 
and  is  not  to  be  considered  as  parted  with  by  mere  construction.  Mayor 
€te.  qfBaUimore  v.  ^AKe,  672. 

2.  LXGIBLATUBB  MAT  DbLBOATB  PoWBB  OF  LXVTINO  TaX  IOB  SPBOIAL  PuH- 

P08B8  to  police  commissioners  appointed  by  the  legisbbture  histead  of  to 
the  city  authorities.    Id, 
%  Wkbn  Lbqiblatubb  Pbovidbb  IOB  Tax  bt  Ant  Aobnot  wBATBVBB,it  ia, 
in  contemplation  of  the  constitntion,  the  act  of  the  people,  and  tnnding 
on  all  alike.    Id, 
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8.  MoNXT  Dhjtbbid  to  PkBSON  to  Pat  Dbbxs,  ahd  OosmmD  bt  Hai» 

IS  NOT  Trust  Fttetd,  authorizing  the  ona  who  reposed  the  oonfideooe^ 
or  his  repreaentativee,  to  recover  it  as  enoh.    Id, 

4.  Acquisition  of  Pbopertt  bt  Labobnt  os  TRxaPASs  dois  not  Crbatb 

Relation  of  trasiee  and  cestui  que  tnut;  and  therefore  such  relation  ia 
not  created  where  a  person  abstracts  securities  not  intmsted  to  him,  and 
substitutes  forged  securities  in  their  place.    Id, 

6.  Rbsultino  Trust  dobs  not  Exist  in  Favor  ow  One  Who  Pats  Part  or 
Pricb  or  Land  conveyed  to  another,  unless  snoh  payment  has  been 
made  for  some  specific  part  or  distinct  interest  in  the  estate.  McOowom 
V.  McOowan,  668. 

6.  Where  Trustee,  Aotino  roR  Others,  Sells  Property,  and  Bboombs 
Interested  in  Purchase,  the  cestui  que  trust  is  entitled,  in  a  court  of 
equity,  to  set  aside  the  purchase  and  have  the  property  re-exposed  to  salei 
And  whether  the  sale  was  private  or  public,  the  cestui  que  trust  may 
insist  on  having  the  experiment  of  another  sale  without  proving  that  the 
trustee  made  a  bargain  advantageous  to  himself,  and  without  showing 
actual  injury.    Bank  qf  Old  Dominion  v,  Bailroad  Co,,  302. 

7*  Judgment  Crxditor  Purchasing  at  Truster's  Sale  cannot  require  the 
trustee  to  credit  the  surplus  on  his  judgment,  bat  he  must  pay  to  the 
trustee  the  purchase-price  in  full  before  he  can  require  a  deed,  and  he 
must  move  as  any  other  person  would  be  required  to  do  to  subject  said 
surplus  fund  to  the  payment  of  his  claim.    Cock  v.  DiOon,  364. 

0ee  EuuutoHs  and  Administrators,  4;  Judombntb,  7i  NoncB,  8;  QmoBi 

AND  OmOERS,  6. 

USAGE. 
Sea  Bailmbhtb^  2;  Common  Carriers,  5,  6;  CoNTiuom,  8;  Nbootiabui 

Instruments,  30;  Shipping,  2. 

USB  AND  OCCUPATION. 
See  Vendor  and  Vendeb,  8. 

VARIANCE. 
8m  Pleading  and  Practioe,  20-22. 

VENDOR  AND  VENDEE. 

1.  Yendbb  oannot  Set  up  Defects  or  Want  op  Titlb  in  Vbvdor  in  defeosa 

of  action  for  puroliase-money,  nor  rescind  the  contraot  and  recover 
back  what  he  has  paid,  but  must  rely  upon  his  covenants,  where  there  is 
no  fraud,  and  he  has  obtained  any  benefit  by  the  conveyance,  or  acquired 
any  estate  or  interest  whatever  in  the  premises.  The  covenants  are  for 
his  protection  in  case  his  title  is  defeated  by  some  outstanding  title. 
Broum  v.  Manningj  736. 

2.  Vendee,  upon  Disoovert  of  Fraud,  mat  Rescind  Contract,  and  bring 

action  to  recover  what  he  has  paid  upon  it  in  money,  services,  or  mate- 
rials, whether  the  contract  be  by  parol  or  in  writing.    Id, 

5.  Contract  for  Sale  of  Land  is  Tainted  with  Fraud,  and  Void,  where 

the  vendor,  by  making  representations  to  the  vendee  about  the  owner- 
ship or  possession  of  the  land  which  he  knew  to  be  false,  induced  him 
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lo  enter  into  »  oontmot  which  he  otherwise  woold  not  hun  made,  toil 
which  ie  to  hie  demage.    Id. 

4.  MXBB  OlYIHO  or  DXBD  TO  VbNDXB  WHILB  TBZBM  18  DXSD  ON  RlOOKD  Of 

Same  Lakd  to  another  doee  not  per  m  comtiiate  frand  on  the  part  of  the 

▼endor,  for  it  may  and  fzeqnently  does  happen  that  it  would  he  perfectly 

safe  for  the  vendee  to  take  the  deed,  and  lely  upon  his  covenants  for  his 

security,    /(f. 
6.  Condition  in  Gontbaot  for  Sale  of  Land,  "  that  if  default  should  be 

made  in  fulfilling  any  part  of  the  contract  on  the  part  of  the  purchaser 
the  seller  might  regard  the  contract  as  forfeited,  and  resell  the  land," 
will  not  exempt  the  seller,  if  he  enforce  the  forfeiture,  from  accounting 
to  the  purchaser  for  payments  made,  over  and  above  damages  accruing, 
from  the  breach  of  agreement,  to  the  seller.  OUbreth  v.  OreweU,  266. 
6.  Vbndeb  undsr  Verbal  Contract  for  Salb  of  Land  Sustains  Relation 
OF  Tenant  at  Will  to  Vendor,  and  is  liable  to  an  action  for  use  and 
occupation  of  the  premises,  where  the  vendee,  with  the  vendor's  per- 
mission, goes  into  occupation,  without  any  agreement  to  pay  rent^  and 
fails  to  pay  for  the  land,  and  voluntarily  abandons  the  premises.    Paikm 

son  V.  Stoddard,  400. 

See  Easbmbntb. 

VBNUE. 
See  Plkadino  and  PRAcnoB»  6-8. 

VBSSEU9. 
See  ATTAOHMBHTa,  8;  Gontkaots,  1,  4;  Cbdokal  Law,  1, 2|  ttmFmra^ 

VINDICTIVE  DAMAGES. 
See  Damages,  3,  4. 

WAOEBS. 
See  Gamino. 

WAIVER. 

See  OoHTRAOXB,  10;  Cobpqbationb,  8;  Kbootiablb  Vsvamam^  24;  Kiw 

TbiaLi  8;  Plbadino  and  Pbaotiob»  2|  8,  18»  14, 24. 

WARDS. 
See  Guardian  and  Ward. 

WARRANTY. 
See  Contracts,  7-10;  Deeds,  0;  Sales,  8,  0. 

WATERCOURSES. 

Ubitbd  States  Goybrnubnt  has  Power  under  Last  Two  Clauses  of  Sec- 
tion 8,  Aktigle  1,  OF  Federal  Constitution,  to  constmot  an  aqueduct 
drawing  its  supply  of  water  for  the  city  of  Washington  from  within  the 
Ihnits  of  Maryland,  and  using  and  occupying  land  for  that  purpose  Id 
Msryland,  by  permission  and  consent  of  the  state.    BtddaUy.  Bryaa^bSO, 

See  JuRisDicnoN. 

WATER-WORKS. 
See  BwirBHT  Domain,  3;  Watbbooubsbk* 
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WATS. 
8m  EABMaaami  HnswAia 

WILLFUL  MBQUGSKCOEL 
8m  Niouanrai^  2. 

vnuA 

h  VmrooPAXiTB  Will  Euuutbu  boobb  Noeast  and  time  wIfniMw  ii 

iMt  if  one  of  the  Meaning  witooMM  did  not  nndantiiid  the  langmgi 

in  whidi  tho  will  was  writtoa  noffldmitly  to  oonpraliMid  whnt  was  aaid. 

AvMiflV  T.  ChUbuMtuoe^  4S0l 
ti  nvfiMUMi  09  NocAsr  BiFOBa  Whom  JSmaoTAxm  Will  wia  Madb  it 

not  adminlbla  to  aapply  want  of  oapadty  in  mi  attwling  witnoM  aa  ta 

whatwaadone.    Id, 
t.  NuxooPASiya  Will  Bmino  utoh  Tbtikont  of  tha  notary  befbva  wboB 

It  waa  axecnted  and  two  atteating  witnoMBa  la  Toid,  and  not  in  oooi- 

plianoa  with  tha  law  of  Loaiaiana.    Id, 
4b  Ik  Pbotdio  Will»  Lrsbal  Adkxbihobto  Wobds  op  SsATmn.  raqoiring 

that  tha  witnaaaea  <' shaU  aahaeribe  the  win  with  thflir  namaa  in  tha  pna- 

CBoa  of  tha  teatator,**  ia  never  ezaoted,  a  aabatantial  cooformitj  with  tha 

apirit  of  tha  atatnte  heing  all  that  rcaaon  and  aonnd  policy  raqnina. 

MoHtgomay  ▼.  PerUm^  410. 
fw  If  Subboribiho  With  mum  to  Will  abs  Uhablb  to  WBtn^  tha  wiitn^ 

of  their  namaa  by  another,  marfca  being  attaohed  by  themaelTei^  wiD 

oonatitate  a  aaffident  aabacription.    Id, 
C  Whkbi  SnaaoBiBiiro  WmnBaaBS  to  Will  are  unable  to  idanti^  with 

oertainty  the  paper  in  contest  as  the  same  aabacribed  by  tham,  other 

competent  eridenoe  ia  admiaiible  to  eetabliah  that  fact.    Id, 
7.  W1THI88  KA8  No  iNTBBnr  in  Ebxablxshmkmt  ov  Will  whkh  ooMtitotaa 

him  a  mere  troatee  for  one  of  the  deviMea.    Id, 
8L  Lboatbb  OAxniOT  Bbbobs  to  Bquitt  to  Rboovbb  Dnv  baqfueatfaad  to 

him.    DaifU  r,  Mwrphif^  166. 


1.  Pabst  to  Sur  bbibo  Pbbsbmt  nr  Ooubs  mat  bb  Gallbd  aa  Wi 

without  being  aerved  with  a  aabpcana.    OoodpatUr  t.  Vork,  SIS. 

2.  WnHBBB  qabbot  Bbvubb  to  Pbodoob  Books  ob  Pafbbb  whm  raqnind 

to  do  80  by  lawfol  aathority,  merely  beeaoae  they  are  private.    Bmntkam 
T.  MorriBKift  676. 

5.  To  Allow  Wixbbbb  to  RBrBBse  ms  Mbmdbt  bt  Lookiho  at  Mbmobab- 

DUM,  it  must  haye  been  made  at  the  moment  of  the  ooeurrence  or  ie> 
oently  after  it;  bat  if  made  waeka  or  montha  thereafter,  he  wUl  not  be 
aUowed  to  do  ao.  Spring  Garden  MttL  Ina,  Co,  r,  Ewamt^  066. 
4i  W1TNBB8  will  hot  bb  Pkbmittbd  to  Bspbuh  HI8  ICbhobt  bt  Loqkino 
AT  Mbmobabdum  made  at  the  reoommeodatian  of  one  of  the  partieew 
Id. 

6.  W1T21B88  will  not  bs  Pxbmitted  to  TBmFT  TO  HI8  Bblibv  ov  C6b- 

BBonma  of  faote  aet  forth  in  an  affidavit  which  he  leoogniaea  to  be  in 
lua  handwriting,  bat  which  ynm  made  nearly  ^f^  montha  after  tha 
Miion»  and  at  the  reqoeat  of  the  party  prodocing  Urn.    Id, 
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99  Skrnn  ov  QosBMBni  ov  Asr  inii  BoDBRHii  to 
alwiTB  h%  pwdlmtrf  apon  and  nlitt  to  the  fMli 

7.  PMfiABATioini  ov  Wnmi  it  «o  Flaoi  of  bmb  Hmumwcm  mn  aol  ahniyi 
{■matarial  t^fyfiMffir  hia  ondlbQitv.    Benek  t.  i8i(af&  26S. 

&  b  n  irov  Sibob  lo  BBfon  lo  huixw  Wimsn  to  bb  Qubriobbd  m  to 
wImUmt  ha  bftd  boA  psHod  %  wmntBtfeit  bQl  bi  a  gnviaB  ob%  aad  what 
bB  bftd  urocB  aboat  It  €b  b  lorBMr  oeoMJon,  for  tlio  pBipoao  of  fanpeBoh* 
lug  him;  bat  tho  ooort  b4|^  Ib  iti  diioiBtiflB,  oDo'ir  tho  qBwtloB  to  go 
toihtwitBOMBBd«rpraporadTfoo.    Id* 

0.  Wrhmb  mat  alwatb  bb  Qumwumibd  oobobbbibb  Bm  Bblatiouvbip  to 
Fabxibb,  and  tho  atata  of  hia  feaUogi  toward  thaBi»  with  b  Tiow  that  tha 
Joiy  Buqr  }Bdga  Bt  tha  iaipartialitj  of  hia  teattsKmy.    /i. 

lOl  WiiBBM  MAT  BB  GonBADioxBD  BT  Pabtt  Oaiuvb  Hdc,  *'  by  ahowiBg 
tiuit  ho  liaa  Biado  atataaionta  difbnBt  from  hia  praaaBt  taafeiflMmy,**  w^mb 
Ida  taatimwiy  haa  baeB  prejudlobl  to  tho  party  oaUiag  him;  bst  tho  mlo 
doaa  Bot  apply  whara  B  party  BMralj  laila  to  proTo  by  hia  witBoaa  oartaia 

U.  ToBkablbPabtttoCoimtbabiothibOwv  Wiraran^  *' by  allowing  that 
bo  haa  Biado  atatamonta  dlfEercBt  from  hia  praaoBt  taafeiflM»y»"  it  ia  boO 
loqBiiod  to  proTo  Ib  additJoo  that  hia  taattmoBy  ia  BBtroo.    Id. 

11;   OOMMOB   CiBBIBMy  20;    OoavmR^  t;  Ctmamnm^^ 

Law,  4^  lO-tt;  Jubt,  6;  LMniLAnnui;  Wub. 

W0BD6  AND  PHBASSBb 

'AmvAXfiT  Dub  abb  PATABLB^oontaaq^lBlaoBtyBMiNat 
Bot  Ib  yhBou   Bmm  t.  BmSk  ^  (kmmmm^  ML 
Sao  ArfAOBMBm»  4;  8BA9iinib  ^  ^ 
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